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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.20 Substitution of judge.
971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.22 Change of place of trial.
ment. 971.223 Change of place of trial for certain violations.
971.025 Forms. 971.225 Jury from another county
971.03 Formof information. 971.23 Discovery and inspection.
971.04 Defendant to be present. 971.26 Formal defects.
971.05 Arraignment. 971.27 Lost information, complaint or indictment.
971.06 Pleas. 971.28 Pleading judgment.
971.07 Multiple defendants. 971.29 Amending the chae.
971.08 Pleas of guilty and no contest; withdrawal thereof. 971.30 Motion defined.
971.09 Plea of guilty to denses committed in several counties. 971.31 Motions before trial.
971.095 Consultation with and notices to victim. 971.315 Inquiry upon dismissal.
971.10 Speedy trial. 971.32 Ownership, how alleged.
971.105 Child victims and witnesses; duty to expedite proceedings. 971.33 Possession of propertywhat suficient.
971.11 Prompt disposition of intrastate detainers. 971.34 Intent to defraud.
971.12 Joinder of crimes and of defendants. 971.36 Theft; pleading and evidence; subsequent prosecutions.
971.13 Competency. 971.365 Crimes involving certain controlled substances.
971.14 Competency proceedings. 971.366 Use of anothés personal identifying information: clogs.
971.15 Mental responsibility of defendant. 971.367 False statements to financial institutions: glear
971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.
971.165 Trial of actions upon pleaf not guilty by reason of mental disease 0r971.375 Deferred prosecution agreements; sanctions.
defect. 971.38 Deferred prosecution program; community service work.
971.17 Commitmentof persons found not guilty by reason of mental disease 871.39 Deferred prosecution program; agreements with department.
mentaldefect. 971.40 Deferred prosecution agreemeptacement with volunteers in probation
971.18 Inadmissibility of statements for purposes of examination. program.
971.19 Place of trial. 971.41 Deferred prosecution program; worthless checks.
Cross-reference: See definitions in 967.02 information unless the defendant moviesdismiss prior to the

entry of a plea.

971.01 Filing of the information. (1) The district attorney (2) Upon motion and for cause shown, the trial court may
lshallexamine all facts an(::]pircuhmstance§ cpnnefcted WiFh aF.']}’ ﬁrr&nandthe case for a preliminary examinafion. “Cause” means:
iminary examination touching the commission of any crime if the - Lo o
defend);nhas been bound oger for trial and, subjec)tl av8.03 () The prellmlnqry examination was waived; and.
(10), shall file aninformation according to the evidence on such (P) Defendant did not have advice of counsel priosuoh
examination subscribing his or her name thereto. waiver; and _ _ '

(2) Theinformation shall be filed with the clerk within 30 days (¢) Defendant denies that probable cause exists to hold him or
after the completion of the preliminary examination or waivepe' for trial; and
thereof except that the district attorney may move the court (d) Defendant intends to plead not guilty
whereinthe information is to be filed for an order extending the ::13got:jﬁctilogn?oihgsslﬁ%?:ni.ylo%:?J?eliminary examination is waivedtifs not
period for filing such information for cause. Notice of SUCR.iceqyrior 1o pleading. Wid v State57 Wis. 2d 344204 N.W2d 482(1973).
motion shall begiven the defendant. Failure to file the informa Whgnthe dgfendan% waived a preI:i_)minary examination and wiwédbad,)but

tion within such time shall entitle the defendant to have the actimainforrﬂation was nr?t ready and was %nly cllra"% ri]gmd thﬁ n;ford, }h% defv?ndant_

i i i i i wasnot harmed by the acceptance of his plea before the filing of the information.
dls.mlssedNIthOUt prejudlce. Larsonv. State0 Wis. 2d 768211 N.W.2d 513(1973).

History: 1993 a. 486

? ) . L ) The scopeof cross—examination by the defense was properly limited at the prelimi
_Thefailure to file the information is not a mere matter of form, but is grounds fefary hearing. State.\Russo101 Ws. 2d 206303 N.W2d 846(Ct. App. 1981).
dismissalunder sub. (2)State vWoehrer83 Ws. 2d 696266 N.W2d 366(1978). The denial of a preliminary examination to a corporation is constitutiGtate

The30-day limit under sub. (2) does not apply to service on the defendant; oplyc & S Management, Ind98 Ws. 2d 844544 N.W2d 237(Ct. App. 1995),
filing with the clerk. State.WMay, 100 Wis. 2d 9 301 N.W.2d 458(Ct. App. 1980). 94-3188

_ If achallenge is not to the bindover decision, but to a specifigectrathe informa A preliminary hearing to determine probable cause for detention pending further
tion, thetrial courts review is limited to whether the district attorney abused his ¢jroceedingss not a “critical stage” in a prosecution requiring appointed counsel.
herdiscretion in issuing the clge. State vHooper101 Ws. 2d 517305 N.W2d  Gersteinv. Pugh420 U.S. 1031975).

110(1981). . ) . . ) . ~ Preliminary examination potential. 58 MLR 159.
The prosecutor may include clygs in the information for which no direct evi ¢ grand jury in Mléconsin. Cdgy, Richards, 58 MLR 518.

dencewas presented at the preliminary examination, as long as the additiagak ' '

arenot wholly unrelated to the original cgar State. Burke, 153 Wis. 2d 445451 L . i

N.W.2d739(1990). See also StateRicher174 Ws. 2d 231496 N.w2d 66(1993). 971.025 Forms. (1) In all criminal actions and proceedings

i .Arffe"m'q?r.y.exig“”at!g” is Comg'eteg for purposes OJ Sug-ng) Wgﬁ_n_the cogidactionsand proceedings under chapters 48 and 938 in circuit

IniIshesscrutinizing the evidence and renaers a bindover decli e viPnilips, : ¥

2000WI App 184 238 Ws. 2d 279617 N.W2d 522 99-3197 court, the parties and court Bials shall use the standard court
formsadopted by the judicial conferenaeder s758.18 (1) com

971.02 Preliminary examination; when prerequisite to mencingthe date on which the forms are adopted. If an applicable
an information or indictment. (1) If the defendant is chged ~courtform has been adopted unders8.18(2), that form may be
with a felony in any complaint, including a complaint issuader USedin lieu of the standard court form.

$.968.26 or when the defendant has been returnddisestate for ~ (2) A party or court dicial may supplement a court form with
prosecutiorthrough extradition proceedings under@hg, or any additionalmaterial.

indictment,no information or indictment shall be filed until the (3) A court may not dismiss a case, refuse a filing or strike a
defendantas had a preliminary examination, unless the defergleadingfor failure of a partyto use a standard court form under
antwaives such examination in writing or in open court or unlessib.(1) or to follow format rules but shall require the party to-sub
the defendant is a corporation or limited liabilitgmpany The mit, within 10 days, a correctddrm and may impose statutory
omissionof the preliminary examination shall not invalidate anjeesor costs or both.
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(4) If the judicial conference does not create a standard conrrtienying relief shall not be a ground for tolling the time in which
form for an action or pleading undertakenéparty or court &  anappeal must be taken.
cial, the party or court @itial may use a format consistenith History: 1971 c. 298Sup. Ct. Orderl30 Ws. 2d xix (1986):1993a. 486 Sup.

; ; ; Ct. Order N0.96-08 207 Ws. 2d xv (1997)2001 a. 16
anyStat_umry or court requirement for the aCtlpn or pleadlng. Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceedings
History: Sup. Ct. Order Nc98-01 228 Ws. 2d xiii (2000); Sup. Ct. Order No. atwhich a criminal defendant has the right tgpbesent. The prior statusgsub. (1)
05-02 2005 WI 41, 278 \tg. 2d xxxv (c)] reference to “all proceedings when the jury is being selected” was probably
intendedto include only those at which the jurors themselves were present, not the
971.03 Form of information.  The information may be ithe selectionof names from lists which occurs at sevetayes before the defendant is
foIIowing form: chaged or the trial jury picked[Re Order déctive 1-1-97]

Thecourt erred in resentencing the defendant without notice after imposition of a

STATE OF WISCONSIN, previouslyordered invalid sentence. Stat&Jpchurch,101 Ws. 2d329 305 N.w2d
57 (1981).

Coumy If the court is put on notice that the accused has a langufiggtgiifthe courtmust
In .... Court. make a factual determination of whetheiirgerpreteiis necessarylf so, the accused

. mustbe made aware of the right to an interpretepublic cost if the accused is indi
The State of Wéconsin gent. A waiver of theright must be made voluntarily in open court on the record. State

VS. v. Neave, 117 Ws. 2d 359344 N.W2d 181(1984).
Sub.(2) allows entry of a plea to a misdemeanor by an attorney without the-defend

.... (Name of defendant). antbeing present, but fa guilty or no contest plea, all requirements of s. 971.08,

I, ... district attorney for said coumyereby inform the court exceptattendance, muse met. State. Krause 161 Ws. 2d 919469 N.W2d 241

. (Ct. App. 1991).
that on the ... day of ..., theyear (year)' at said county the Sub.(1) does noencompass a postconviction evidentiary hearing. St¥me-

defendantid (state the crime) .... contrary to section .... of the Statann,180 Ws. 2d 81508 N.W2d 404(1993).

utes. A defendant present tite beginning of jury selection is not “present at the begin
ning of the trial” under sub. (3). State@wyer, 181 Wis. 2d 826512 N.W2d 533
Dated...., .... (year), (Ct. App. 1994).
.... District Attorney A defendans presence is required during all proceedings when the jury is being
History: 1997 a. 250 selectedjncluding in camera voir dire. Howevéailure to allow the defendast’

An information chaging attempt isuficient if it alleges the attempt plus the-ele Erse“s(egtcinay ligs%rmless errobtate vDavid J.K.190 Ws. 2d 726528 N.W2d
mentsof the attempted crime. \&bn v State 59 Ws. 2d 269208 N.W2d 134 o pp_. . . L .
Wh ictim N ladth laint but th A trial begins under sub. (3) occurs when jeopardy attaches, which is when the jury
_yvhena vicims name was correctly spe € complaint but wrong on e s q\yom, State.Miller, 197 Ws. 2d 518541 N.W2d 153(Ct. App. 1995)95-0129
information, the variance was immaterial. StateBagnall,61 Ws. 2d 297212 : . - L
N.W.2d 122 AQ a(;cused hasttheA rlfght t?ab bet%resent atd trial, but'th? right éne;jy ltJe V\{alvwl' byd
Thelaw does notequire that the information specify with particularity upon whichEonauctor consent. ' A formabn-—tne-record waiver is favorec, but not required.
datesthe course of conduct occurred. In drafting an information the state should [atev. Divanovic,200 Ws. 2d 210546_ N‘W_Zd 501(C_t‘ App. 1996)95-0881
haveto spell out every act thatould comprise an element of the crime. Instead, A defendant may not be sentencedlisentia. The right to be present for sentenc
allegationsof the elements of the crime chad will sufice. State vConner2009  INg may not be waived. Statekoopmans210 Ws. 2d 670563 N.W2d 528(1997),
WI App 143 321 Wis. 2d 449775 N.W2d 105 08-1296 94-2424 o o ,
Koopmangloes not require rejecting the harmless error test for all violations of this
. section. State v Peterson220 Ws. 2d 474 584 N.W2d 144(Ct. App. 1998),
971.04 Defendant to be present. (1) Except as provided g97-3294

in subs_(z) and(3), the defendant shall be present: Deprivationof the rightto be present and to have counsel present at jury selection
. X is subject to a harmless error analysis; theeettsin line between when reversal is
(@) Atthe arraignment; warrantedandwhen it is not. That a jurtr subjective bias is generally ascertained
(b) At trial; by that persors responses at voir dire and that the interplay between potential jurors
S Lo anda defendant is boimmediate and continuous are factors that weigh against find
(c) During voir dire of the trial jury; ing harmless erroState vHarris,229 Ws. 2d 832601 N.W2d 682(Ct. App. 1999),
H H HRN 98-1091
(d) Atany eV'dentlary hea”ng' A violation of sub. (1) does not automatically translate into a constitutional viola
(e) At any view by the jury; tion. The entry of a plea from jail by closed circuit, Thhile a violation of the statute,
. ! _ does not violate due process absent a showing of coercion, threat, or other unfairness.
(f) When the jury returns its verdict; Statev. Peters2000 WI App 154237 Wis. 2d 741615 N.W2d 65599-1940 But

i i iti seeals02001 WI 74 244 Wis. 2d 470628 N.W2d 797 99-1940
(9) At the pronouncement gfdgment and the imposition of Thecorrection of a clerical error in the sentence portion of a written judgment to

sentence; reflectaccurately an oral pronouncement of sentése®t the pronouncement or
i impositionof a sentence under sub. (1) (g) and does not mandatdethdesk pres
(h) Atany other proceEdl_ng Whe_n ordered by the court. . encewhen the errois corrected. State #rihoda2000 WI 123239 Ws. 2d 244
(2) A defendant chged with a misdemeanor may authoriz&1sN.w.2d 857 98-2263 N )
his or her attorney in writing to act on his or her behalf in any-man Excusingand deferring prospectiyarors under s. 756.03 is one component of a

. Ircuit judges obligation to administer the jury system. The judge may delegate the
ner, with leave of the court, and lk&cused from attendance at anguthorityto the clerk of circuit court under s. 756.03 (3), may be handled administra

or all proceedings. tively, need not be handled by a judge, in court, or withptbepective juror present

. P . in person, and may take place well in advanceparéicular trial. The defendast’
(3) If the o_Iefendant is present at th_e beglnnlﬁ@eﬁrla_l and presencesannot be required when the judge or clerk is acting in an administrative
thereafterduring the progress of the trial or befdne verdict of capacity. State vGribble,2001 WI App 227248 Ws. 2d 409636 N.W2d 488
the jury has beereturnednto court, voluntarily absents himself00-1821

. Ithoughit was error for the court to interview potential jurors outsitiae pres
or herself from the presence of the court without leave of the COlépéeof the prosecutiorgefendant, and defense counsel, the error was harmless when

thetrial or return of verdict of the jury in the case shall not therelmere wasio showing that it contributed to the defendaotinviction. State Wulley,

i iagj focs:5] 2001WI App 236 248 Wis. 2d 505635 N.W2d 807 00-3084
be postponed or dEIayed' but the trial or submission of d A courts order that thdefendant not look at his victim during her statement to the

to the jury for \_/erdiCt and the return of verdict thereoneduired, court,because, the trial court said, “I just dowant him intimidating heft did not
shallproceed in all respects as though the defendant were presemivethe defendant of his statutory right under this section or a due process right

in court at all times. A defendant need not be present at the ﬁfggi‘p\;\?gg“jg his sentencir@tate vPayelte2008 Wi App 106313 Ws. 2d 39

nouncemenbr entry ofan order granting or denying relief under "sup.(1) (g) provides a criminalefendant the statutory right to be in the same
$.974.02 974.06 or974.07 If the defendant is not present, theourtroomas the presiding judge when a plea hearing is held and the court accepts

time for appeal fromany order under s€74.02 974.06 and the plea and pronounces judgment. A defendant may waive, but not forfeit, the right

o be in the same courtroom as the presiding judge. St8te®,2012 WI 93343
974.07 shallcommence after a copy has been served upon tﬁg, 2d 43817 N.W2d 848 10_2273p 91ucg

attorneyrepresenting the defendant, or upon the defendant if h&hedefendant waived his statutory right toibr¢he same courtroom as the presid

; ; ing judge because he appeared in a courtroom with both his attorney and the-prosecut
or she appeare'dlthout counsel. Service of such an order Shqng attorney; through videoconferencing, the judge was able to see, speak to, and hear

be complete upon mailing. A defendant appearing without-Couife defendant, and the defendant was able to see, speak to, and hear the judge; the
selshall supply the court with his or her current mailing addregsdge explainedthat videoconferencing would be used for the plea hearing if the

: ; _ fendanthose to enter a plea that day; and the defendant expressly consented to the
If the defendant fails to supply the court with a current and-ac eof videoconferencing for the plea hearing. Stat8ot0,2012 WI| 93 343 Wis.

ratemailing address, failure to receive a copy of the agdenting 2d 43 817 N.w2d 848 10-2273

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/sco/98-01
http://docs.legis.wisconsin.gov/document/sco/05-02
http://docs.legis.wisconsin.gov/document/acts/1997/250
http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20269
http://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20134
http://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%20297
http://docs.legis.wisconsin.gov/document/courts/212%20N.W.2d%20122
http://docs.legis.wisconsin.gov/document/courts/212%20N.W.2d%20122
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20143
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20143
http://docs.legis.wisconsin.gov/document/courts/321%20Wis.%202d%20449
http://docs.legis.wisconsin.gov/document/courts/775%20N.W.2d%20105
http://docs.legis.wisconsin.gov/document/wicourtofappeals/08-1296
http://docs.legis.wisconsin.gov/document/statutes/2013/971.04(2)
http://docs.legis.wisconsin.gov/document/statutes/2013/971.04(3)
http://docs.legis.wisconsin.gov/document/statutes/2013/974.02
http://docs.legis.wisconsin.gov/document/statutes/2013/974.06
http://docs.legis.wisconsin.gov/document/statutes/2013/974.07
http://docs.legis.wisconsin.gov/document/statutes/2013/974.02
http://docs.legis.wisconsin.gov/document/statutes/2013/974.06
http://docs.legis.wisconsin.gov/document/statutes/2013/974.07
http://docs.legis.wisconsin.gov/document/acts/1971/298
http://docs.legis.wisconsin.gov/document/acts/1993/486
http://docs.legis.wisconsin.gov/document/sco/96-08
http://docs.legis.wisconsin.gov/document/acts/2001/16
http://docs.legis.wisconsin.gov/document/courts/101%20Wis.%202d%20329
http://docs.legis.wisconsin.gov/document/courts/305%20N.W.2d%2057
http://docs.legis.wisconsin.gov/document/courts/305%20N.W.2d%2057
http://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20359
http://docs.legis.wisconsin.gov/document/courts/344%20N.W.2d%20181
http://docs.legis.wisconsin.gov/document/courts/161%20Wis.%202d%20919
http://docs.legis.wisconsin.gov/document/courts/469%20N.W.2d%20241
http://docs.legis.wisconsin.gov/document/courts/180%20Wis.%202d%2081
http://docs.legis.wisconsin.gov/document/courts/508%20N.W.2d%20404
http://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20826
http://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20533
http://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20726
http://docs.legis.wisconsin.gov/document/courts/528%20N.W.2d%20434
http://docs.legis.wisconsin.gov/document/courts/528%20N.W.2d%20434
http://docs.legis.wisconsin.gov/document/courts/197%20Wis.%202d%20518
http://docs.legis.wisconsin.gov/document/courts/541%20N.W.2d%20153
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-0129
http://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20210
http://docs.legis.wisconsin.gov/document/courts/546%20N.W.2d%20501
http://docs.legis.wisconsin.gov/document/wicourtofappeals/95-0881
http://docs.legis.wisconsin.gov/document/courts/210%20Wis.%202d%20670
http://docs.legis.wisconsin.gov/document/courts/563%20N.W.2d%20528
http://docs.legis.wisconsin.gov/document/wisupremecourt/94-2424
http://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%20474
http://docs.legis.wisconsin.gov/document/courts/584%20N.W.2d%20144
http://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3294
http://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20832
http://docs.legis.wisconsin.gov/document/courts/601%20N.W.2d%20682
http://docs.legis.wisconsin.gov/document/wicourtofappeals/98-1091
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20154
http://docs.legis.wisconsin.gov/document/courts/237%20Wis.%202d%20741
http://docs.legis.wisconsin.gov/document/courts/615%20N.W.2d%20655
http://docs.legis.wisconsin.gov/document/wicourtofappeals/99-1940
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%2074
http://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%20470
http://docs.legis.wisconsin.gov/document/courts/628%20N.W.2d%20797
http://docs.legis.wisconsin.gov/document/wicourtofappeals/99-1940
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20123
http://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20244
http://docs.legis.wisconsin.gov/document/courts/618%20N.W.2d%20857
http://docs.legis.wisconsin.gov/document/wisupremecourt/98-2263
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20227
http://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20409
http://docs.legis.wisconsin.gov/document/courts/636%20N.W.2d%20488
http://docs.legis.wisconsin.gov/document/wicourtofappeals/00-1821
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20236
http://docs.legis.wisconsin.gov/document/courts/248%20Wis.%202d%20505
http://docs.legis.wisconsin.gov/document/courts/635%20N.W.2d%20807
http://docs.legis.wisconsin.gov/document/wicourtofappeals/00-3084
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20106
http://docs.legis.wisconsin.gov/document/courts/313%20Wis.%202d%2039
http://docs.legis.wisconsin.gov/document/courts/756%20N.W.2d%20423
http://docs.legis.wisconsin.gov/document/wicourtofappeals/07-1192
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%2093
http://docs.legis.wisconsin.gov/document/courts/343%20Wis.%202d%2043
http://docs.legis.wisconsin.gov/document/courts/343%20Wis.%202d%2043
http://docs.legis.wisconsin.gov/document/courts/817%20N.W.2d%20848
http://docs.legis.wisconsin.gov/document/wisupremecourt/10-2273
http://docs.legis.wisconsin.gov/document/courts/2012%20WI%2093
http://docs.legis.wisconsin.gov/document/courts/343%20Wis.%202d%2043
http://docs.legis.wisconsin.gov/document/courts/343%20Wis.%202d%2043
http://docs.legis.wisconsin.gov/document/courts/817%20N.W.2d%20848
http://docs.legis.wisconsin.gov/document/wisupremecourt/10-2273

3 Updated 13-14Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.08

Thecircuit courts decision to exclude the defendant from in-chambers meeting$fensewith which youare chaged may result in deportation, the

with jurors during the trial regarding possible bias did not violate the statutory ri : el : :
undersub. (1) (c) to be present during voir dirair\dire is a preliminary examination gél}(dus'onfrom admission to this country or the denial of natural

of whether an individual can serve on a jufy this case, the trial had alreazym  ization, under federal law

mencedand the jurors had already been selected when the bias issueStedse: ; et
Alexander 2013 WI 70 349 Ws. 2d 327833 N.W2d 126 11-0394 (d) Inquire of the districattorney whether he or she has eom

. . . plied with s.971.095 (2)
971.05  Arraignment. If the defendant is chged with a fel (2) If a court fails to advise a defendant as required by(ub.
ony, the arraignment may be the trial court or the court which

o e (c) and a defendant later shows that the plea is likely to result in
conductedthe preliminary examination or accepted d&fen  he gefendant deportation, exclusion from admission to this
dant'swaiver of thepreliminary examination. If the defendant is;qntry or denial of naturalization, the court on the defendant’
chargedwith a misdemeanpthe arraignment may be in the trialyqtion shall vacate any applicable judgment against the defend
courtor the court which conducted the initial appearance. TBgt and permit the defendant to withdraw the plea and enter
arraignmenshall be conducted in the following manner: anotherplea. This subsection does not limit the ability to with

(1) The arraignment shall be in open court. drawa plea of guilty or no contest on any other grounds.

(2) If the defendant appears faraignment without counsel,  (3) Any plea of guilty whichis not accepted by the court or
the court shall advise the defendant of the defendaight to  whichis subsequently permitted to be withdrawn shall not be used
counselas provided in €970.02 againstthe defendant in a subsequent action.

(3) Thedistrict attorney shall deliver to the defendant a copyHistory: 1983 a. 2191985 a. 2521997 a. 181
of the information in felony cases and in all cases shall ttead A court can consider a defendamnécord of juvenile éénses at a hearing on his
information or complaint to the defendant unless the defendah; f'eas prior to sentencing. McKnightStated9 Ws. 2d 623182 N.W2d 291

waivessuch reading. Thereupdme court shall ask for the defen = whena plea agreement contemplates the nonprosecution of gadrafenses,
dant'splea, the details of the plea agreement should be made a matter of record, whether it
. .. involves a recommendation of sentencing, a reducedgehar nolle prosequof
(4) Thedefendant then shallead unless in accordance Withehargespr “read ins” with an agreement ofgimmunif& “regad—in" agregmentqmade
s.971.31the defendant has filed a motiwtich requires deter afterconvigtion oras pf;lr}1 ofallposra—pllgab—of—guiltyfheﬁaring to deter?inwlb& i mad
in At ; tarinessand accuracy of the plea should be a part of the sentencing hearing and made
minationbefore the entry of a plea. The court atend the ime 11 cerof record. Austin Btate 9 Wis. 2d 727183 N.W2d 56(1971).
for the f'“ng of such motion. A defendant may not withdraw a guilty plea simply because he or she did-not spe
History: 1979 c. 2911987 a. 741993 a. 486 cifically waive all of his constitutional rights if the record shows thatiifendant
Whenthrough oversightan arraignment is not held, it may be conducted after botinderstoodvhat rights were waived by the plea. After a guilty ptea,hearing on
partieshad rested during the trial. BiesState53 Wis. 2d 322193 N.W2d 46 thefactual basis for thplea need not produce competent evidence that satisfies the
criminal burden of proof. Edwards 8tate51 Wis. 2d 231186 N.W2d 193(1971).

; i It is suficient for a court to inform a defendant ched with several éénses of
971.06 Pleas. (1) A defendant Chmd with a criminal the maximum penalty that could be imposed for each. BurkhalBtate 52 Wis.

offensemay plead as follows: 2d 413 190 N.W2d 502(1971).
(a) Guilty A desire to avoid a possible life sentence by pleading guilty to a lessge doas
. notalone render a plea involuntar claimed inability to remember does not require
(b) Not guilty refusalof the plea if the evidence dear that the defendant committed the crime.
(c) No contest, subject to the approval of the court. Statev. Herro,53 Ws. 2d 21, 191 N.W2d 889(1971).

. . . The proceedings followin@ plea of guilty were not designed to establish a prima
(d) Not guilty by reason of mental disease or defect. This plggiecase, but to establish theluntariness of the plea and the factual basis therefor

may bejoined with a plea of not guiltylf it is not so joined, this If the defendant denies an elemefthe crime after pleading guiltthe court is

f : requiredto reject the plea and set the case for trial and is not obliged to dismiss the
pleaadmlts that but for lack ohental capacity the defendant COMctionbecause of refusal to accept the guilty plea. Johnsstate 53 Wis. 2d 787

mitted all the essential elements of thdeofse chaged in the 193N.w.2d 659(1972).
indictment,information or complaint. A hearing on a motion to withdraw a guilty plea isotoliberally granted if the
otionis made prior to sentencing; itdsscretionary if made thereafter and need not
(2) _|f a defendant stands mute or ref_uses to plead, the C(g]é(granted if theprecord refutes thg allegations. %e defendant must raise a substantial
shall directthe entry of a plea of not guilty on the defendantissueof fact. Nelson vState54 Ws. 2d 489195 N.W2d 629(1972).
behalf. If there is strong evidence of guiltcanviction will be sustained even against a
. defendantvho, having pleaded guiltponetheless denies the factbasis for guilt.
(3) At the time a defendant enterplaa, the court may not statev. Chabonian5s Ws. 2d 723201 N.W2d 25(1972).
requirethe defendant to disclose his or her citizenship status. A plea bagain thatcontemplates special concessions to another person requires
History: 1985 a. 2521993 a. 486 carefulscrutiny by the court. If thprosecuting attorney has agreed to seekgehar
Inaccuratedegal advice renders a plea an uninformed one and can comptbenise®’ sentence concessions which must be approved by the court, the court must advise

; the defendant personally that the recommendations of the prosecuting attorney are
\J/_ggjg)térmesmf the plea. State Woods,173 Ws. 2d 129496 N.W2d 144(Ct. App. not binding on the court. The lgain must alsde reviewed to determine whether

Thedecision to plead guilty is personal to the defendant. A defesddiat'ney |(t1|gs7|g)tlhe public interest. State ex rel. Whit€vay 57 Ws. 2d 17203 N.w2d 638

g?g&?,u’%%%?f% \r;\llesa ggrfzegn 4e9né V,\\lma[%lg arlle‘l?gegt;%ht}%vgze)d ge and consent. A court has inherent power to refuse to accept a plea of guilty and may dismiss the
: ' ' L ’ S chargeon the motion of the district attorneyander to allow prosecution on a 2nd
Whetherto grant a defendastmotion to change a plea is within the cautiiscre complaint. State.W\aldman57 Wis. 2d 234203 N.W2d 691(1973)
tion. State vKazee 192 Ws. 2d 213531 N.W2d 332(Ct. App. 1995). ! ’ : ’ . . ’ L .
The decision to withdraw a not guilty by reason of mental defect plea belong tdt is not error for thecourt to accept a guilty plea before hearing the factual basis

of the plea ifa suficient basis is ultimately presented. StaveBtate58 Ws. 2d
%ggelfgggigt%_agglr}ot counsd@tate vByrge,225 Ws. 2d 702594 N.W2d 388(Ct. 726, 206 N.W2d 623(1973).

Thefact that a defendant pled guilty with the understanding that his wife would be
. . iven probation on another clggr did not necessarily render the plea involuntar
971.07 Multiple defendants. Defendants who are jointly gs,eybo'?dv, State 51 Wis. 2d 22'%'12 N.W2d 146(1973’3). P y
chargedmay be arraigned separately or togetimethe discretion  Thedefendant religious beliefs regarding the merits of confessingsomesng
of the court. doingand his desire to mollify his family or give in to theéésires were self-imposed
coerciveelements and did not vitiatee voluntary nature of the defendarguilty
plea. Craker v State 66 Ws. 2d 222223 N.W2d 872(1974).

971.08 Pleas of guilty and no contest; withdrawal A defendant wishing to withdraw a guilty plea must show by clear and convincing
thereof. (1) Before the court accepts a plea of guilty or no-corvidencehatthe plea was not knowingly and voluntarily entered and that withdrawal
test,it shall do all of the following: is necessary to preventanifest injustice, as indicated when: 1) the defendant was

. deniedeffective assistance of counsel; 2) the plea was not entered or ratified by the
(a) Address the defendant personally and determine that deendan{ or a person Eutholriczied ttf) 20 abtsirbtter?atlft:he)) thetplea was irlllvqluntaryd
; ; ; ; or was entered without knowledge of the dasor that the sentence actually impose
pleals made vquntar_lly Wlth. underSt.andmg. of thature of the could be imposed; and 4) the defendant did not receive the concessions contemplated
chargeand the potential punishment if convicted. by the plea agreement and the prosecutor failed to seek them as promised inthe agree
b) Make such inquiry as satisfies it that the defendant in fgegnt Birts v State68 Wis. 2d 389228 N.W2d 351(1975).
(b) ittedth B q h y d s required byErnst v State 43 Wis. 2d 661 and sub. (1) (b), prior to accepting
committedthe crime chayed. aguilty plea, the trial court must establish that the conduct that the defexliaits

(c) Address the defendant personally and advise the defend@ngtituteshe ofense chaged or an included f&fnse to which the defendant has

. P ; pleadedguilty. If the plea is made under a plesgain, the court need not probe as
as follows: “If you are not a citizen of the United Statafs deeplyin determining whether the facts would sustain thegehas itvould were the

America,you are advised that a plea of guilty or no contest for tRanot negotiated.” Broadie State 68 Ws. 2d 420228 N.W2d 687(1975).
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Thetrial court didnot abuse its discretion by failing to inquire into tHeafa tran An executory plea bgain is without constitutional significance, and a defendant
quilizer had on the defendasttompetence to enter a plea. Joné&tate,71 Ws.  has no right to require the performance of the agreement. Upon entry of a plea, due
2d 750 238 N.W2d 741(1976). procesgequires the defendastexpectations to be fulfilled. StateMills, 187 Ws.

A pleabagain agreement by law enforcemerftaidls not to reveal relevant and 2d 528 523 N.W2d 569(Ct. App. 1994).
pertinentinformationto the sentencing judge was unenforceable as being againsfn Alford plea, under which the defendant pleads guittjle either maintaining
public policy. Grant v State,73 Ws. 2d 441243 N.W2d 186(1976). innocenceor not admitting having committed the crime, is acceptable when strong
Withdrawalof a guilty plea prior to sentencing is not an absolute right but shoupioof of guilt has been shown. StateGarcia,192 Ws. 2d 845532 N.w2d 111
be freely allowed when a fair and just reason for doing so is presented. Dudre§1995).

State,74 Wis. 2d 480247 N.W2d 105(1976). A trial court need not advise a defendant of the potential that restituitiohe
A guilty plea cannot be withdrawn on grounds that probation conditiongwezes ordered_in accepting a plea u_nder this sectidestitution is primarily rehabilitative,
oneroughan expected. GarskiState75 Ws. 2d 62248 N.W2d 425(1977). not punitive, and not “potential punishment” under s@@h.(a). State.\Dugan,193

A plea of guilty admits the facts clgad but does not raise the issue of the statut/is- 2d 610534 N.wzd 897(Ct. App. 1995). . ) )
of limitations because the time of themmencement of the action does not appear A postconviction motion to withdraw a guilty plea requires showfiaga “mani
on the information. State Pohlhammer78 Ws. 2d 516254 N.W2d 478(1977).  festinjustice” would occur if the motion is denied. A postconviction recantation by
While courts have no duty to secure informed waivers of possible statutghyVitness may constitute new evidence showing a "manifest injustice” and requiring
defensesynder the unique facts of the case, the defendant was entitled to Withdﬁa w trial if there is a reasonable probability that a jury would reacfeeedif result.

ity plea t hae barred by the statute of limitations. Stateahlh, g2 Itis error for the judge to determine whetherrémantation or the original allegation
e DA D60 NN atrorg). e otfimiations. StalahnammeB2 s e " State vMcCallum, 168 Ws. 2d 149 542 N.W2d 184(Ct. App. 1985),

Sub.(2) does not deprive the court of jurisdiction to consider an untimely motioR> 1218 . - ) o
Statev. Lee,88 Ws. 2d 239276 N.W2d 268(1979). A((;efen(tianslfeklng a pfost_conﬁllct!on tphle? wythF;awal due t%]a wo:atlorlll of sub.
: . A ; a) must make a prima facie showing that a violation occurrethastialso allege
Trial courts do not have subject matter jurisdiction to convict defendants ung%(gthe or she dighot know or understand the information that should have been pro
id

unconstitutionallyvague statutes. The rightaise the issue on appeal cannot b h -
waived,regardless of a guilty plea. State ex rel. Skinkigeffert, 90 Ws. 2d 528 ed. Statev. Giebel, 198 Ws. 2d 207541 N.W2d 815(Ct. App. 1995)94-2225

280N-W.2d 316(Ct. App. 1979). lenginga Gulky plos. An alegaton that & bty ples was entered becase of s
c omtshelfigamgéﬂfsge%u"g&g%g&tgg %&guggssgf‘}'%'\lfvﬁ%r%%%?ieg'%q by trial formationprovided by counsel is merely conclusoRacts must be alleged tistiow
: AP : : . S areasonable probability that but for counseltrors the defendant would have-pro
Absentabuse of discretion in doing so, a prosecutor may witherplga bajain  ceededo trial and that allow the court to meaningfully assess the claim of prejudice.
offer at any time prior to an action by the defendant in detrimental reliance on ey, Bentley 201 Ws. 2d 303548 N.W2d 50(1996),94-3310
offer. State vBeck_es,‘LOO W.S' 2d1 300 N.W2d 871(Ct. App. 1980)2 . It is error for a trial court not to inquire whether the defendant has knowledge of
The trial court did not err in refusing to allow the defendant to withdrguilty  the presumptive minimum sentence, buteher may be harmless if the defendant
pleaaccompanied by protestations of innocence. Staewson105 Ws. 2d 657 g otherwise aware of the minimum. Statéehr, 201 Ws. 2d 693549 N.W2d 497
314N.W.2d 897(Ct. Alxpp é%&[). " | " g Iy d (Ct. App. 1996)95-2186
A prosecutor is relieved from ter$ a plea agreement if it is judicially deter * an Alford plea is acceptable only if strong proof of guilt has been shown. A plea
minedthat the defendant has materially breached its conditions. SRitest, 1! underan agreement to pleania related éénse to that chged that would have been
Wis. 2d 406 316 N-WZd 395(1982). » . legally impossible for the defendant to have committed could not satisfy the strong
'Exceptas provided by statute, conditional guilty pleas are not to be accepted gAgofrequirement. State 8mith,202 Ws. 2d 21549 N.W2d 232(1996),94-2894
will not be given déct. State vRiekkof, 112 Ws. 2d 119, 332 N.W2d 744(1983). When a plea rests in any significant degree on a promise or agreement of the prose
Effective assistance of counsel was denied when the defense attorney did not pggBor so that it can be said to be part of the inducement, the promise must be fulfilled.
erly inform the client of the personal right to accept a pléa.oState vLudwig,124  \whenthe state was unabie fulfill its promise, withdrawal of a no contest plea was
Wis. 2d 600 369 N.W2d 722(1985). in order State v Castillo, 205 Ws. 2d 599 556 N.W2d 428(Ct. App. 1996),
~ Whenthe defendant @&red a plea of no contest but refused to waive any constitd5-1628
tional rights or to answer the judgequestions, the judge should have set a trial date Whetheradefendant knowingly entered Aiford plea must be determined by the
andrefused any further discussion of the no contest plea. \SMteniecheskel27  courtbased on the personal colloquy with the defendant and not whether specific
Wis. 2d 234 378 N.W2d 283(1985). wordswere used in making the plea. StatS8alentine206 Ws. 2d 419557 N.w2d
Due process does not require that the record of a plea hearing demonstratet88gCt. App. 1996)95-3494
defendant'wnderstanding of the nature of the cieaat the time of the plea. State QOnetype ofmanifest injustice that would allow postconviction withdrawal of a
v. Carter 131 Ws. 2d 69389 N.w2d 1(1986). uilty plea is the failure to establish afaiént factual basis that the defendant eom
Bangertprocedures under this section apply to a defendant pleading not guiltyrhitted the ofense. State.\WJohnson207 Ws. 2d 239 558 N.W2d 375(1997),
reasorof mental disease or defect. StatSkegrud131 Ws. 2d 133389 N.w2d  95-0072
7 (1986). A defendant is automatically prejudiced when the prosecutor materially and sub
Failureto comply with this section is not necessaslgonstitutional violation.  stantiallybreaches a plea agreement. New sentencing is requiredv. Statth,207
Proceduresnandated for plea hearings are discussed and a remedy established. Bigte2d 258 558 N.W2d 379(1997),94-3364
v. Bangert 131 Ws. 2d 246389 N.W2d 12(1986). Requirementsor accepting a no contest plea are discussed. Steliekee,212
Thewithholding of a sentence and imposition of probation, as those termseake Wis. 2d 488 569 N.W2d 93(Ct. App. 1997)97-0163
by courts, are functionally equivalent to sentencingdifetermining the appropriate A plea not knowinglyand intelligently made violates due process and entitles the
nessof a plea withdrawal. State Booth,142 Wis. 2d 232418 N.W2d 20(Ct. App.  defendanto withdraw the plea. The plea may be involuntary either because the
1987). defendantioes not have a full understandivfghe chage or the nature of the rights
Section971.04 (2) allows entry of plea to a misdemeanor by an attorney withdaging waived. State .vWan Camp,213 Ws. 2d 131 569 N.W2d 577(1998),
the defendant being present, but for guilty or no contest pleas all requirements 86s.0600
971.08except attendance must be met. Statgause 161 Ws. 2d 919469 N.w2d The test to determine a knowing and intelligent no contest plea is whéther
241(Ct. App. 1991). defendanhas made a prima facie showing that the plea was made without the court'
A plea agreemerib amend a judgment of conviction upon successful completigiPnformancewith this section and whether the defendant has properly alleged that
of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.w2d  heor she in fact did not know or understand the information that shouldoeave
699 (Ct. App. 1992). provided. The state mughen prove that the plea was knowingly and intelligently
(Ct. App ) ane v
The decision to plead guilty is personal to the defendant. A defesddintney Madeby clear and convincing evidence. Stat¥an Camp213 Ws. 2d 131569
cannotrenegotiate plea agreement without the defendakitiowledge and consent. N.W.2d 577 (1998),96-0600 -
Statev. Woods,173 Wis. 2d 129496 N.W2d 144(Ct. App. 1992). The unintentional misstatement of a plea agreement, promptly rectified by the

A ) ; . A efforts of both counsel, did not deny the defendadtie process right to have the full
Failureto comply with sub. (1) (c) is governbsgt sub. (2); the holding iBangert enefitof a relied upon plea bgain. State VKnox, 213Wis. 2d 318570 N.w2d

doesnot apply Themeaning of “likely” deportation under sub. (2) is discussed. Stal 9(Ct. App. 1997)97-0682
v. Beazal74 Ws. 2d 18, 496 N.W2d 156(Ct. App. 1993). ) The courts acceptance of a guilty plea and order to implement a diversion agree
A conclusory allegation of manifest injustiagysupportedy factual assertions, ment,the successful completion of whistould have resulted in dismissal of crimi
is legally insuficient to entitle a defendant to even a headng: motion to withdraw | chages, constituted “sentencing.” The standard to be applied in deciding a
aguilty plea following sentencing. StateWashington.176 Ws. 2d 205N.W.2d  motionto withdraw the guilty plea was the “manifest injustice” standard applicable
(Ct. App. 1993). to such motions after sentence has been entered. SBaeney213 Ws. 2d 344
In .acgepting a ne%oti?jtefd g(ljjilty plfeahfor prob%gm, the trial court shr?uld, butli)s B0 N.W2d 731(Ct. App. 1997)96-3240
requiredto, advise the defendant of the potentreiximum sentence that may be A conviction following amlford plea doesiot prevent imposing as a condition of
imposedif probation is revoked. Statedames]76 Ws. 2d 230N.W.2d (Ct. App.  probationthat the defendaomplete a treatment program that requires acknowledg
1993). ] o i i ing responsibilityfor the crime that resulted in the conviction. The imposition of the
In the context of a plea tgin, sub. (1) (a) is satisfied if the plea is voluntarily andtonditiondoes not violate the defendandue process rights. There is nothirtger
understandinglynade and a factual basis Is shown for either tfemsé pleaded to ent in the plea that gives the defendant any rights as to punishBitateex rel. Viér-
or to a moreserious dense reasonably related to théene pleaded to. StateHar  renv. Schwarz219 Ws. 2d 615579 N.W2d 698(1998),96-2441
rell, 182_ Ws. 2d 408513 N-W_Zd 700(Ct. App. 19_94)-_ o In order for a plea to be knowingly and intelligently made, the defendant must be
A guilty plea, made knowingly and voluntarilywaives all nonjurisdictional informedof the “direct consequences” of thkea, but due process does not require
defectsand defenses, including alleged violationsaistitutional rights, prior to the informing the defendant of collateral consequences. Direct consequendesi-are
appeal. State vAniton, 183 Ws. 2d 125515 N.W2d 302(Ct. App. 1994). nite,immediate, and lgely automatic and do not depend on the defergluttire
A plea agreement is analogous to a contract, and contract law principals are digsychologicalcondition. State ex rel. &en v Schwarz 219 Ws. 2d 615579
upon to interpret an agreement. The stataforcement of a penalpyovision in the  N.W.2d 698(1998),96-2441
agreementor failure of the defendant to fulfill his obligations under #ggeement Thestate$ burden of proving that a plea was knowingly and voluntarily made can
did not require an evidentiary hearing to determine a breach when the breach m@$e proved by a negative inference. There must be sdinmeaive evidence of
obviousand material and did not give the defendant a basis for withdrawing his pléee fact. State vNichelson,220 Ws. 2d 214582 N.W2d 460(Ct. App.1998),
Statev. Toliver, 187 Ws. 2d 345523 N.W2d 113 (Ct. App. 1994). 97-3136
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A defendans misunderstanding dis citizenship status did not render his plea nomultiplicity grounds and the information has been amended pursuanegwtated
voluntarily, knowingly, or intelligently entered. A defendant does not have a eonsfleaagreement by which the state made gingr concessions, ordinarily the remedy
tutionalright to be informeaf the collateral consequences of the plea. There is noto reverse theonvictions and sentences, vacate the plea agreement, and reinstate
distinction between lack of awareness and alfirrafitive misunderstanding of a theoriginal informationput a diferent remedy may be appropriate. StatRabin
collateralconsequence. StateRodriguez221 Ws. 2d 487585 N.W2d 701(Ct. son,2002 WI 9 249 Wis. 2d 553638 N.W2d 564 00-2435
App. 1998),97-3097 ) o Generally,once counsel is appointed, the day-to—day conduct of the deéstse

Paroleeligibility is not a statutorily oconstitutionally necessary component of awith the attorney However a defense attorney may not as a mattérial strategy
valid plea colloquy in a case in which a life sentence is imposed. SEfeye,225 admita clients guilt, contrary to the clierst’'notguilty plea, unless the defendant
Wis. 2d 702594 N.W2d 388(Ct. App. 1999)97-3217 unequivocallyunderstands and consents to the admission. StGtedon 2002 WI

No manifest injustice entitling defendant to withdraw a plea occurs when the\pp 53 250 Wis. 2d 702641 N.W2d 18301-1679
defendants not informed of a cpllateral consequentéhe plea. That a conviction A plea agreement in which the prosecution agteedake no specific sentencing
would result in the defendast’permanent prohibitiofrom possessing firearms recommendatiomwas not breached by the prosecutors commenting that the case was,
underfederal law was a collateral consequence of his plea. A direct consequefC@ot the most serious case I've handled this, je@rcertainly among the top two
musthave an déct on the range of punishment fehich the conviction is entered, or three”and “this is one of the most serious non—fatal crimes that I have dealt with.”
andthe f]rearms prohibition arises outside of thg state court proceedings under Wigghyay, Richardson2001 WI App 152246 Ws. 2d 71, 632 N.W2d 84 00-2129
theplea is taken and sentence imposed. St#tesina,226 Ws. 2d 482595 N.W2d A valid plea requires only knowledge of the elements of tems#, not a knowl
464(Ct. App. 1999)98-3421 N . . . _edgeof the nuanceand descriptions of the elements. Staf&rechinski,2002 WI

Thetrial court did not havan obligation to verify the accuracy of the |nformat|on56’ 253 Wis. 2d 38644 N.W2d 891 00-2545

gomainetdn a(?lii#y plea questié)nntz_iiMen it did ”Olt relﬁ/ on the iPhc?Lrecéir;forgnat Sub.(1) (c) is a clear directive to circuit courts commanding what the omust
ion contained therein in conducting a personal colloquy wi e defendan: i ; i
describethe correct elements of the crime and insure that the defendant undersﬁ%@ona"ysay o the defendant. That the language is in quotation marks indicates that

d tatute should be followed to the lettéfra circuit court fails to give the mandated
tgh;_rﬁ[gée of the crimes. StateBrandt,226 Ws. 2d 610594 N.W2d 759(1999),  5qyiceand if the defendant moves the court and demonstrates that theliblely is

i i to resultin the defendarg’deportation, sub. (2) requires the court to vacate the con
It was not fatal to a conviction entered on a pleacofontest that the defendant - tion and permit the defendant to withdraw a guilty or no—contest plea. State v

did not personally state “I plead no contest” when the totality of the facts, includE& _

asigned guilty plea questionna@ed colloquy with the judge on the record, indicate gﬁgg?ﬂgfzeor? dza\r?t“eizt ezri)sl;a\;\lsa.nzgvil d7§n6tf;‘:yNﬁ\é\;2ri?1§?sl ggc:szsgasry to determine

gg_"étg%w plead no contest. StatBurns,226 Ws. 2d 762594 N.w2d 799(1999), whetherabreach of a plea agreément has occurred before the state may be permitted
The purpose of the court inquiry under sub. (1) (b) as to basic facts is to proteff Withdraw from it. When after entry of the plea and before sentencing the trial court

defendantvho understands the clygr and voluntarily pieads guilty but does not-real Warnedthat if the defendant “screwed up” while on bail, state would be free to

ize that the conduct does not actually fall within the statutory definition of thgechar Changeits sentencing recommendation, which thafendant acknowledged and

The purpose is not to resolve factual disputes about what did or did not happen; figigedo, there was an amendment of the plea agreement. The state did not withdraw

is for a trial, which the defendaistwaiving the right to. State Merryfield, 229 Wis.  Tom the agreement when, based on the defersdsutisequent misconduct, it resom

2d 52,598 N.W2d 251(Ct. App. 1999)98-1106 mendeda harsher sentence than originally agreed to. Stdteniga,2002 WI App
A claim of insuficient factual basis for chging a crime survives a no contest plea233 257 Wis. 2d 625652 N.W2d 42301-2806 )

andcan be raised in a postconviction motion. Statdiggs,230 Ws. 2d 1,601 In the absence of any attachments to a waif/eights form or any other evidence

N.W.2d 653(Ct. App. 1999)98-1811 in the record demonstrating that the defendant had knowledgeedéthents of the

Pleawithdrawals before sentencing are subject to a liberal “fair and just” stand&fensechaged, coupled with the trial couwstfailure to ascertain the defendant’
that facilitates the dicient administration of justice by reducirthe number of ~understandingf the elementsluring the plea collogyyhe defendant made a prima
appealsontesting the knowing and voluntariness of pleRsasons that have been facie showing that the colloquy failed to meet the requirements of sub. (1) (a) and
consideredair and just are genuine misunderstanding of the ptEaisequences, Bangert. State vLange2003 WI App 2259 Wis. 2d 774656 N.W2d 48001-2584
hasteand confusion in entering the pleas, and coerciotempart of trial counsel. ~ Thedistrict attorneys contact with the division of community corrections to €om
Statev. Shimek,230 Wis. 2d 730601 N.W2d 865(Ct. App. 1999)99-0291 plain about a presentence investigation sentence recommendation, which resulted in

Becausghe state failed to provide the defendant with exculpatory evidence relageghange in recommendatidrom probation to incarceration, breached the plea
to his confession to the police and because that failure caused the defeptkzad to agreemenin which the district attorneg'ofice agreed to make no sentence recom
guilty, the defendart’ post—sentencing motion to withdraw a guilty plea should hawaendation. State vHowland, 2003 WI App 104264 Ws. 2d 279663 N.W2d 34Q
beengranted. State Btugeon,231 Ws. 2d 487605N.W.2d 589(Ct. App. 1999), 02-2083
98-2885 Whenin closing agument counsaioncedes guilt on a lesser count in a multiple—

The Statedid not violate the sentencing terms of a plea agreement by failingd¢ountcase, in light obverwhelming evidence on that count and in d&orefo gain
recitetr|1e express tefrrEs of the sentegcr’mg)mmendation and by reciting a less tharcredibility and winacquittal on the other chygs, the concession is a reasonable tacti
neutralstatement of the recommendation. Statlanson2000 WI App 10232  cal decision and couns& not deemed to have been constitutionallyfewtive by
Wis. 2d 291 606 N.W2d 278 99-0120 admittinga clients guilt contrary to the clier#t’plea of not guilty State vGordon,

A defendant should be freely allowed to withdraw a plea, prior to sentencing, f903 Wi 69 262 Wis. 2d 380663 N.W2d 765 01-1679
anyfair and just reason, unless the prosecution will be substantially prejudiced.  Judicial participation in the barining process raisesconclusive presumption
statebears the burden of demonstrating substantial prejudice once a defendantigshe plea was involuntaryludicial participation in plea negotiations before a plea
gggwﬁia fzadir5a6n1d ‘Siggt&e@sz%n fgggghczirl%vgal of the plea. StaBolig, 2000 WI &  agreement has been reached is barred. Stafdiams, 2003 WI App 16, 265 Wis.

is. : W2d - ) ) 2d 229 666 N.W2d 58 02-1651

If the court fails to establish a factual basis that the defendant admits tietis® of  pefendant'sautomatic ineligibility for Medicare and Medicaid benefits as the
pleadedo, manifest injustice justifying withdrawal of a plea exists. A defendant jgsultof a drug traficking convictionimposed by operation of federal law by a-fed
?hOt r‘?_qr#g‘i%g; ders&??#gﬁ”'f:(‘]at?etg‘? S@%ﬁ'{fef?gﬁ C;”;;'“}“? “&Zeg?m%ﬁ;gf eraltribunal was a collateral consequence of the defersdanilty plea and was not

ecrl : IS required 1S ual basis IS develop groundsfor plea withdrawal. State Merten,2003 W1 App 171266 Ws. 2d 588
record. State vThomas2000 WI 13232 WS. 2d 714605 N.VV.ZQ 836 97—2_665 668 N.W2d 750 02-1530

If the defendant understariisfore entering a plea that the trial court will not be " Therejs compliance wittBangertas long as there is a record that the defendant was
boundby the prosecutts sentence recommendation, the trial cewféviation from  hresenwhen rights were giveen massend was personally questioned by the court
therecommendation does not result in manifest injustice. Stefilimms, 2000 WI to establish that he or she understood the rights, had no queatidnsaived those
78,236 s, 2 293613 I2d 13298 0782 e wial then obiect19NtS: State vStockland2003 Wi App 177266 Ws. 2d 549668 N.W2d 810
tothe ?rig?cggm%ﬁgtrigwejéc(ziO?]V\g?gma;grggleg'”%rtatﬁe‘m’ﬂ”aamséggo V\?'nA%pJec Ozgvijézn%iscussing a plea recommendation, the state may not give a less than neutral
123 237 Wis. 2d 591614 N.W2d 11, 99-0812 et ’

Thata defendant would be subject tpr@asumptive mandatory release date undeﬁ%ﬂ?ﬁ&ﬁé;hagggfggﬁﬁgrgaezgfxfﬁ ?ﬁetoptrgigftzr? ggegggrqtt"hvgf tr;]%t l;?esf?eglia;nt
5.302.11 (1g) (am) was a collateral consequence of the defendamity of gplea, §dedo be incarcerated, without commentimgthe sentence recommendation in

andthe court was not required to inform the defendant of the presumptive manda 7
releasedatefor the plea to have been knowingly entered. Stafates2000 WI App {h report. State. Stenseth2003 W1 App 198266 Ws. 2d 959669 N.W2d 776

224,239 Ws. 2d 17619 N.W2d 132 99-1643 02‘3330f dant d ht olated when the investigating detecti

I the circuit court fails to establish a factual basis that the defendant admits to.th eecgseézn gCe auseeﬂ;g%iisr? n?ecgr\:]v%fn\ggt%ﬁ tt\)lvtheenseﬁtgr\{gi 'gio'ﬂg \;evr(i-:‘t(t:elr\:eon
oﬁfens?ﬁleac(ijed tto, mtantl)flesht {ﬂju?tlcte olcgur_s. fTht?]mqlu 'y re?# |r_er3$2tac;;s;b. @ @Iicedepart%went letterhead t%at undermined the stpba—begained%ecomﬁwen
allowsthe judge to establish the factual basis for the plea as the juc oes iced 4 ,
notrequire that the judge satisfy the defendhat he or she committed the crime. Iﬁ:gqg?h?i?s%ﬁiﬁﬂ??ng]:sglezgigr?r\/?/ﬁ;g??ct) ggsgstshgncc?g:}arlﬁgtglso forw;r: ded the
A factual basis may be found solely in a stipulation tdabts stated in the complaint. p 9 - -Statson,

Statev. Black,2001 W1 31242 Wis. 2d 126624 N.W2d 363 99-0230 2003WI1 App 253 268 Wis. 2d 725674 N.W2d 51 03-0251
Oncea courtdecides to accept a plea agreement, it cannot reverse its acceptandg@uangmaladoes not apply to defendants whoases were final befolzouang-
Statev. Terrill, 2001 WI App 70242 Ws. 2d 415625 N.W2d 353 00-2152 malawas issued. State bagundoye004 W1 4268 Ws. 2d 77674 N.W2d 526

Theclear and convincing evidence and close case rules do not apply in determi@i%l]%q2137 . . . ) .
abreach of a plea agreement. Historical facts are reviewed with a clearly erroneous)e prosecution may discuss negative facts about the defendant in order to justify
standardand whether the staseconduct was a substantial and matexiakch is a & recommended sentence within the parameters of a plea agreériefendant is
questionof law. State vWilliams, 2002 WI 1, 249 Ws. 2d 492637 N.w2d 733 entitledto aneutral recitation of the terms of the plea agreement. The prosecutor may
00-0535 not overtly or covertly convey to the court that a sentence hatisaerthat recom

A defendant has a constitutional right to have a negotiated plgsirbenforced, mendeds warranted, but the state is not obligatesay something nice or positive
if it was relied on. A prosecutis not required to enthusiastically advocate for a bar@boutthe defendant in order to avoid breaching a plea agreement. . atgdihor
gainedfor sentence and may inform the court about the charaictee defendant, 2004WI 43, 270 Ws. 2d 585678 N.W2d 220 01-3093
evenif it is negative. The prosecutor may not personalize information presented A defendant breached plea agreements enterprevious completed cases for
away that indicates that the prosecutor has second thoughts about the agreembitth he hadalready served the sentences by collaterally attacking those convictions
Statev. Williams, 2002 WI 1, 249 Wis. 2d 492637 N.W2d 733 00-0535 in a subsequent case in which they were faomdlid for penalty enhancement pur

Whena defendant repudiates a negotiated plea agreement on the ground that itmases. State vDeilke, 2004 WI 104274 Ws. 2d 595682 N.W2d 945 02-2898
tainsmultiplicitous counts, the defendant materially and substantially breaches Seealso State vBembenek2006 WI App 198296 Wis. 2d 422724 N.W. 2d 685
agreementWhen the defendant successfully challenges the plea and a convictiorddr1963
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If the court is aware of a plea agreement, the court must d@ldeisefendant per chargein every caseBangertallows a court to tailor a plea colloquy to the individual
sonallythat the court is not bound by the termshaft agreement and ascertain thatdefendantbut in customizing a plea colloquy a circuit court must do more than
thedefendant understands this information. When the defendant shows that the enarely record the defendast'afirmation of understanding. A statemeindbm
failed to inform the defendant that it was not boundHhm®y plea agreement, and the defensecounsel that he or she has reviewed the elements of tige chvithout some
defendantlleges that he did not understand that the court was not bound, the defenchmaryof the elements or detailed description of the conversation, cannot consti
antis entitled to an evidentiary hearing on a motion to withdraw the plea. Stateutean afirmative showing that the nature thie crime has been communicated. State
Hampton,2004 WI 107274 Ws. 2d 379683 N.W2d 14 01-0509 v. Brown, 2006 WI 100293 Wis. 2d 594716 N.W2d 906 03-2662

The strategic decision byefense counsel to forego an objection to the state’ Thecircuit court properly advised the defendant of the range of punishments asso
breachof a plea agreement without consulting the defendant was tantameutero ciatedwith his crimes when it informed him dfe maximum term of imprisonment
ing a renegotiated plea agreement without the defersdamivledge oconsent. On thatcould be imposed. Nothing in sub. (1) (aBangertrequires a sentencing court
thatbasis defense counsgierformance was deficient and because coundeft  to make the maximum term of confinement associated avitifurcated sentence
cientperformance involved a breachaoplea agreement, the defendant was automagxplicit prior to accepting a plea of guilty or no contest. Staitton2006 WI App
ically prejudiced. State. Bprang2004 WI App 121274 Wis. 2d 784683 N.W2d 118 254 Ws. 2d 330718 N.W2d 146 05-1693
522,03-2240 Sub.(2) uses the term “likely” and not “shall,” meaning the defendant need not

At sentencingpertinent factors relating to the defendartharacter and behav provehe definitely will be deported agesult of the case in question. Even though
ioral pattern cannot be immunized by a plea agreement between the defendantamgrlier conviction sparked an investigation and immigration detdiratan addi
thestate. A plea agreement that does not allow the sentencing court to be apptisedl sexual assault conviction obviously would be included as part of the Imamigra
of relevant information is void as against public polije fact that the prosecutor tion and Naturalization Serviceinformationwhen determining whether to deport
commentswere compelling and delivered by strong words dusstransform the him, the defendant had shown his plea in this caensé was likely to result in his
commentaryinto a pleebaigain violation. State.\Jackson2004 WI App 132274  deportatiorrequiring that he be permitted to withdraw his plea. Std&edolla,2006
Wis. 2d 692 685 N.w2d 839 03-1805 WI App 154 295 Wis. 2d 410720 N.W 2d 158 05-2717

A prosecutor may not make commethiat suggest the prosecutor believes the dis A package plea agreement, which is a plea agreement contingent on two or more
positionhe or she is recommending pursuant to a plea agreement fciestifout  codefendantall entering pleas according the terms of the agreement, is not ivol
may provide relevant negative information including information that has come tmtaryif the defendant felt pressure in the sense of a psychological need to try to help
light after a plea agreement has been reached. A proseantassert that a recom his codefendants get the benefit of the package agreement. . Gateette 2006 WI
mendatioris appropriate and at the same tinguarthat the circumstances were soApp 178 296 Ws. 2d 359722 N.W 2d 731 04-2211
severethat the court should impose no less than the recommended sentence. St@empliancewith theBangertrequirements does not permit a circuit countety
v. Liukonen,2004 WI App 157276 Ws. 2d 64686 N.W2d 68903-1539 See also on a defendans plea colloquy responses to deny the defendant an evidentiary hear
Statev. Bokenyi,2014 W1 61 Ws. 2d ___ 848 N.w2d 759 12-2557 ing on a properly pled postconviction motion that asserts aBemgertreason why

A plea agreement that leads a defendant to believa thaterial advantage or right the plea washot knowing or voluntary UnderHowell, when a defendant convicted
hasbeen preserved when, in fact, it cannot legally be obtained, produces a pleadhat guilty or no contest plea asserts that the responses given during a plea colloquy
is as a matter of law neither knowing nor voluntary #neddefendant must be allowed were false and the defendant provides non-conclusory information that plausibly
to withdraw the plea. Eveifthe trial court had rejected the illegal provision atsenexplainswhy the answers were false, the defendanst be given an evidentiary
tencing,it would not have cured the error when the defendant was induced to etiearingon his or her pleithdrawal motion. State Basley2006 WI App 253298
theplea by a promise that the state coudster keep. State Dawson2004 WI App  Wis. 2d 232 726 N.W2d 671 05-2449
173 276 Ws. 2d 418688 N.w2d 12 03-2116 Establishinga suficient factual basis under sub. (1) (byjuires a showing that the

Whena defendant entered a plea believing he would not be subject to the collatesalductthe defendant admits to constitutes thferwe chaged. The factual basis
consequencebat actually applied and that belief was based fimnattive, incorrect  requiremenprotects a defendant who is in the position of pleading voluntarily with
statementsn the record by the defendantounsel and the prosecutor that were no&inunderstanding of the nature of the geabut without realizing that his or heor
correctecby the court, the plea was not knowingly and voluntarily entered and cowldctdoes not actually fall within the clyg. When the factual basis relied upon by
bewithdrawn. State.\Brown,2004 WI App 179276 Ws. 2d 559687 N.W2d 543  thecourt in this case in accepting ttiefendant guilty plea raised a substantial ques
03-2915 tion as to whether the defendant had committed sexual assault of a child or had herself

Williams,2003 WI App 1.6, expressly applies only to direct judicial participationbeen the victim of rape, the circaburt was required to make further inquiry to estab
in the plea bayaining process itself. A judgetomments othe strength of the stage’ lish a suficient factual basiso support the plea. Statehackershire2007 W1 74
caseandurging a defendant to carefully consider his or her chances of prevailing3atl Ws. 2d 418734 N.W2d 23 05-1189
trial are many stepemoved from the direct judicial participation in plea negotiations To ascertain a defendasitinderstanding of a clga, a circuit court might: 1) sum
thatoccurred inwilliams = State vHunter 2005 W1 App 5278 Ws. 2d 419692  marizethe nature of the chge by reading the jury instructions; 2) atgfendant
N.W.2d 256 03-2348 counselabout his or her explanation to the defendant and ask counsetiefehdant

Thestate is not required to correct a misstated sentence recommendation forcefolfummarize the explanation; or 3) refer to the record or other evidence of the defen
or enthusiastically It is suficient to promptly acknowledge the mistake of fact anddant'sunderstanding of the nature of the gfear State vHowell,2007 WI 75 301
to rectify the error without impairing the integrity of the sentencing process. Statgs. 2d 350734 N.W2d 48 05-0731
v. Bowers, 2005 WI App 72280 Ws. 2d 534696 N.W2d 255 04-1093 A defendant afirmative responsehat he or she understands the nature of the

The state was free to recommend consecutive sentences under a plea agreasherje without establishing his or her knowledge of the nature of thgehsubmits
thatcontained no provision regarding whether the sentence for the pleftages  moreto a perfunctory procedure rather than to the constitutional standardgotaat a
wasto run concurrent or consecutive with the sentence entered in another proceedisgfirmatively shown to be voluntarily and intelligently made. A defendaunst
Statev. Bowers,2005 WI App 72280 Ws. 2d 534696 N.W2d 255 04-1093 atsome point have expressed his or her knowledge of the nature of tye tcheet

Wisconsineliminated parole and good—-time credit when it adoptétrit-in—  isfy the requirement of this section. Statélewell, 2007 WI 75301 Ws. 2d 350
sentencing’scheme. The lack of parole eligibility and good—time ceseitnot direct 734 N.W.2d 48§ 05-0731
consequencesf aplea that a court must inform a defendant of prior to accepting aA defendant may invoke boBangertandNelson(54 Ws. 2d 489/Bentley(201
plea. State vPlank,2005 WI App 109282 Ws. 2d 522699 N.w2d 23504-2280  Wis. 2d 303 in a single postconviction motion to withdraw a plea of guilty or ne con

A defendant seeking to withdraw a plea of guilty or no contest prior to sentencisgt. A defendant invokeBangertwhen the plea colloquy is defective; a defendant
mustshow a fair and just reason for allowing the withdrawal, which is some adequiateokesNelson/Bentleywhen the defendant alleges that some factor extrinsic to the
reasorfor defendans change of heart othitan the desire to have a trial. A lack of pleacolloquy such as inééctive assistance of counsel or coercion, renders a plea
knowledgeof sex ofender registration or that one is eligible for a ch. 980 commiinfirm. State vHowell,2007 WI 75301 Ws. 2d 350734 N.W2d 48 05-0731
mentare fair and just reasons for withdrawinguty plea. Prejudice needed to merit  Upon a motion to withdraw a plea before sentencing, the defendant faces 3
adenial of a plea withdrawal must be significambrder to trump a defendasifair  obstacles:1) the defendant must pfef a fair and just reason for withdrawing the
andjust reason. Entitlement to withdraw pleas to somegelsatioes not entitle the plea;2) the circuit court must find the reason credible; and 3) the defendant must rebut
defendanto withdraw all guilty pleas. StateNelson,2005 W1 App 13,282 Ws.  evidenceof substantial prejudice to the state. If the defendant does not overcome
2d 502 701 N.W2d 32 04-1954 o theseobstacles in the view of the circuit couand is not permitted to withdraw the

Thestate is free to negotiate awayy right it may have to recommend a sentencelea, the defendars’burden to reverse the circuit court on appeal becomes relatively
butthe state does not have a right to make an agreement toraitih the face of high. State vJenkins2007 WI 96303 Wis. 2d 157736 N.W2d 24 05-0302
factualinaccuracies or to withhold relevant factual information froncthet. Such Misinformation agto one chage did not render all the defendants’ pleas under a
anagreement would violate a prosectaiuty and result in sentences based upopleaagreement unknowing, involuntagnd not intelligently entered. A return of the
incompletefacts or factual inaccuracies, a notion that is abhorrent to the legal systgartiesto pre—plea positions is not the mandated remedy when convictions are based
Statev. Neuaone2005 WI App 124284 Ws. 2d 473700 N.W2d 298 04-0196 ~ ona negotiated plea agreement and an error later surfaces as to one count. The appro

A court is not required to conduct an on-the-record colloquy with respect t@rateremedy depends upon the totality of the circumstances and a consideration of
defendans desire to abandon a plea of not guilty by reasfomental disease or theparties’ interests, a matter committed to the sentencing galistretion. State
defect. Only fundamental constitutional rights warrant this special protection andRoou,2007 WI App 193305 Ws. 2d 164738 N.W2d 17306-1574
sucha plea falls outside the realm of fundamental rigtste v Francis2005 WI Circuit courts may nosua spontesacate fully and fairly entered and accepted
App 161, 285 Ws. 2d 451701 N.W2d 632 04-1360 pleas. When the state nevasked the circuit court &ua sponteacate a guilty plea,

If a defendant makes a prima facie showing that he or she was not informed obtitenerely acquiesced in that decision until it filed its motion for reconsideration, the
directconsequences of a plea, the burden shifts to the state to show by clear andstatewas not judicially estoppefdom seeking to have the circuit court comply with
vincing evidence that the plea wiisowingly, voluntarily and intelligently entered. thelaw. State vRushing,2007 WI App 227305 Ws. 2d 739740 N.W2d 894
The state was required to prove that the defendant knew the correct maximum §&x3152
tencedespite being given erroneoim$ormation at every stage of the proceeding. Wisconsin'sread—in procedure does not require a defendant to admit guilt of a
The defendant was not required to show that the misinformatimised the plea. read-inchage for purposes of sentencing and does not require a circuit court to deem
Statev. Harden2005 WI App 252287 Wis. 2d 871707 N.W2d 173 05-0262 the defendant to admit to thread—in crime for purposes of sentencing. The terms

For purposes of plea withdrawal motions, sentencing, when a deferred prosecutammit” or “deemed admitted” should be avoided in referring to a defesdagree
agreement is involved, encompasses the initial disposition of the case gitatid®e mentto read in a dismissed car A court should advise a defendant that it may con
enterthe agreement and the agreement is ratified by the trial couat modon for ~ siderread—-in chages when imposing sentence but thatmaximum penalty of the
pleawithdrawal after entry of the agreement is subject to the standard for withdrawlhrgedodffense will not be increased; that a circuit court may require a defendant to
of a plea after sentencing. StatdDaley 2006 WI App 81292 Ws. 2d 517716  payrestitution on any read-in clys; and that the state is prohibitexnin future pre
N.W.2d 146 05-0048 secutionof the read—-in chge. A court is not barred from accepting a defendant’

Althougha circuit court must establish tletlefendant understands every elemenadmissiorof guilt of a read—in chge. State vStraszkowski2008 WI 65310 Ws.
of the chages pled to, the court is not expected to explain every element of ev@d/259 750 N.W2d 835 06-0064
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Williamsdoes not prohibit a trial judge from informing a defendant that the judgecludes situations in which the defendant directly commits the crime, thad
intendsto exceed the sentencing recommendation and allowing the defendantiédendantirectly committed the robbery in question. Therefore, an explanation of
withdrawa plea. State Wlarinez,2008 WI App 105313 Wis. 2d 490756 N.W2d  partyto a crime liability in thiscase would have been superfluous. StaBrawn,

570, 07-0964 2012 WI App 139345 Wis. 2d 333824 N.W2d 916 12-0236

A circuit court may not rely entirely on tileaQuestionnaire/\dfver of Rights A court is not required to inform a defendant during a plea colloquy that he or she
Formas asubstitute for a substantive in—court plea collodUiye Plea Questionnaire/ may plead guilty to a crime and still have a jury trial on the issue of mesgbnsibil
Waiver of Rights Form provides defendant and counsel the opportunity to reviewity. Because neither the federal or state constitutions confers a right to an insanity
togethera written statement of the information a defendant should know before entefensea court has no obligation to personally address a defendant in regard to the
ing a guilty plea. A completed Form can be a very useful instrument to help enswighdrawalof an NGI plea, although it is the better practice to do so. Stateteon,
aknowing, intelligent, and voluntary plea. The plea colloquy cannot, howxer 2013WI 61, 349 Wis. 2d 1 832 N.W2d 611, 11-0450
reducedo determining whether the defendant has read and filled out the Btaita. Thefelony or misdemeanor designatioia chage is not part of the “nature of the
v. Christopher S. Hopp@009 WI 41317 Ws. 2d 161765 N.W2d 79407-0905  charge”under sub. (1). Accordinglg circuit court accepting a plesanot required

Courtsdo not construe pldaagains against the draftewWhen language is equally to specifically inform the defendant of the applicable designation. The term “nature
capableof two constructions, the construction that would safeguard the public interf the chage” refers to the elements of thdefse in relation tthe facts associated
ests,substantiallymust be given preference over that construction that secures owligh that chage. A circuit court plea colloquyduties related to the “nature of the
insufficientor unsubstantial advantages to the public. StaMesley2009 WI App  charge”can be satisfied by summarizing the elements of the crimgethhy reading
118 321 Wis. 2d 151772 N.Ww2d 23208-1338 from the appropriate jury instructions or from the applicable staftte vRobles,

Whena plea agreement merely prohibited the state from recommending a-part@l3WI App 76 348 Wis. 2d 325833 N.W2d 184 12-0307
lar lengthof sentence, the plea agreement did not curtail thesstdititity to advocate Thestate did not breach a plea agreement when two poficersf one of whom
its position that the defendant receive prison time. The stageitation of th@re—  the defendant shot during the execution of a search warrant, requested during the sen
sentencenvestigation repors recommendation for a specific sentence was simplgncinghearing that the sentencing court imposentagimum sentence. The police
that, a recitation, and the stagediscussion of the particulars of the crime did nobfficerswere not speakintp the court as investigatingfioers, but as victims of a
amountto an endorsement of the repsmécommendation. State@Duckett, 2010  crime, which they have a right to do. Inis&onsin, evergrime victim has the right
WI App 44 324 Wis. 2d 244781 N.W2d 522 09-0958 to make a statement to the court at disposition. St&tewart2013 WI App 86349

Decidingwhether to rejeca plea agreement is squarely within the cewtithor ~ Wis. 2d 385836 N.W2d 456 12-1457
ity; to hold otherwise would permit encroachment by the executive branch into théfter conviction and sentencing, a defendant seeking to withdraw a plea must dem
realmthat has historically been that of the judicial branch. Consideration of the viemrsstrateby clear and convincing evidence that withdrawal is required to correct a
of the prosecutor as well as the defense attorney enter into that determinatimanifestinjustice. When the defendant accepted a pliea bélieving that he was
Authority vests in the circuit court to determiwdat pleas are in the public interest reducinghis maximum sentence exposure and the maximum sentence communicated
without permitting the court to intrude on the authority of the prosecutdedale to the defendant was substantially higher than the actual allowable sentence, the bur
whatchages to file or whether to file ctges in the first instance. Factors to be-condenwas on the state to demonstrate that the defesdaa# was nonetheless know
sideredby the court are discussed. Stat€eonger2010 WI56, 325 Wis. 2d 664  ing, voluntary and intelligent. State Dillard, 2013 WI App 108350 Ws. 2d 331
797N.W.2d 341 08-0755 838N.w.2d 112, 12-2044

Matsondid not stand for the proposition that law enforcement views can never beCasesn which a mistake of law has allowed a defendant to withdraw a guilty plea
properlyconsidered by a court. Considering law enforcement representatives’ vidvesrthree similarities: 1) the mistake of law involved the gbao which the deferd
asa factor in determining whether to reject the proposed plea agreement is quite aadifactually pled; 2) the consequence for which the defendant hgaired when he
ferentmatter from allowing law enforcement to slip a harsher sentencing recemmenterecthe plea to the chge was a legal impossibility; and 3) the defendant failed
dationto a court while the prosecutor uses a lesser sentencing recommendatiao tmderstand the inevitable consequences of his plea to thge cl&tate \Dillard,
procurea plea from the defendant. Here, the consideration of law enforcemer®013WI App 108 350 Wis. 2d 331838 N.W2d 112, 12-2044

viewswas only one factoof several noted in the record, in the circuit ceuteci The defendant was not entitled to withdraw his guilty plea when the trial court, in
sion,and it was not obtained after the prosecution had secured the defeptismt’ providing him the immigration warning pursuant to sub. (1) (c), did not state the statu
Statev. Conger2010 WI 56 325 Wis. 2d 664797 N.W2d 341 08-0755 tory language verbatim, but instegdve a warning that substantially complied with

Whena defendant is told that he or shees a maximum possible sentence that ishe statute andncluded very slight linguistic dérences that in no way altered the
higher,but notsubstantially highethan that authorized by lathe circuit court has meaningof the warning. State Wiursal,2013 WI App 125351 Ws. 2d 180839
notviolated the plea colloquy requirements outlined in this section arigeiigert  N.W.2d 173 12-2775
line of cases and the circuit court sl fulfilled its duty to inform the defendant of ~ The defendant breached a plea agreement when the defendant veges chiéin
therange of punishments. Howeyeten the diierenceis significant, or when the newcrimes and the agreement provided that the state reserved the right to withdraw
defendants told the sentence is lower than the amount allowed byaldefendans  from the agreement if the defendant committed any new or additional crime pending
dueprocess rights are at greater risk aB&agertviolation may be established. Statesentencing.The circuit cours decision to holthe defendant to his plea and allow
v. Cross, 2010 WI 7Q 326 Wis. 2d 492786 N.W2d 64 09-0003 the state to make a recommendatidsentencing, when the state had agreed not to

Given the provisiors placement within the statute, the context requinesiit ~ makea recommendation under the agreement,amappropriate exercise of discre
courtsto give the sub. (1) (c) deportation advisement at the plea hearing. The digy in crafting a remedy for the breach. StatReed2013 WI App 132351 Ws.
set forth in sub. (1) (c) is imposed solely on the circuit court. A defesdastton 2d 517, 839 N.W2d 877 12-2191
or inaction cannot alter that dutp defendant may neither waive nor forfeit the right Unders. 972.14 (3) (a), “If a victim wants to make a statement, the court shall allow
to plea withdrawal under sub. (2), which provides a specific remedy witefieradant  the victim to make a statement in court or to submit a written statembatread in
later shows that the plea is likely to result in the defendatgportation. State  court.” Section 972.14 does not specify any particular party to read a sistate
Vang,2010 WI App 18, 328 Wis. 2d 251789 N.W2d 115, 09-2162 ment. The sole limitation on the victim'statement is that it be relevant to the sen

When the circuit court did not inform the defendant that it metdound by the tence. If a judge does not ensure compliance with the victims' rights statutes, the
pleaagreement, the circuit court erred; howegaren that theircuit court accepted judgecan be fined under s. 950.1A prosecutds reference to aictim’s letter will
theplea agreement, the defendant did not demonstrate that withdrawal of his pleaveagutomatically operate as a breach of a plea agreement. In fact, sswidshes
necessaryo correct a manifest injustic&he defendant was nofexdted by the defect may often come to bear in considering the need to protect the public and it was incum
in his plea colloquy; in fact, he received the benefit of the plea agreement whenidbaton both the court and the prosecutor to ensure compliance with the victims’
courtaccepted the plea, dropping one of 2 ghar State.\Johnson2012 WI App  rights statutes. State Bokenyi,2014 WI 61 354 Ws. 2d 51 847 N.W2d 855
21,339 Wis. 2d 421811 N.W.2d 441 11-0348 12-2557

The pleading requirements forraotion to withdraw a guilty plea under sub. (2) whenthe accused rejectedplea bagain on a misdemeanor charand instead
whenthere is no transcript of the plea hearing are those set f@#nitey Applying  requested jury trial, the prosecutor did not act vindictively in raising theginéo
the Bentley-type standard of reviewihe court independently reviews wheti@er afelony United States.\Goodwin,457 U.S. 36§1982).

defendant'snotion allegesuficient facts that, if true, would entitle the defendant The defendant acceptance of the prosectsaroposealea bagain did not bar
to withdraw his or her pleaState vNegrete2012 WI 92343 Ws. 2d 1819 N.w2d the prosecutor from wit%drawing tlwgr. Maﬁmr?v J%hns%)n467ag.s. 5041984).

74§Ié§t:;72i%s should pin down whether a district attorney is agreeing not to proge /hena defendant knowingly entered a guilty pewl the stats’evidence sup
cutea dis%issed chge.pThe term “dismissed outright” shoulddiscontinued. It porteda conviction, the conviction was valid even though the defendant gave testi

leadsto misunderstanding. As a general rule, parties may not immunize cert§IRnY inconsistent with the plea. HanseMathews424 F2d 1205(1970). )

offensesfrom consideration bthe court. Rathethe court is expected to utilize the _ Following a guilty plea, the defendacbuld not raise a speedy trial issue. United

fullestamount of relevant information concerning a defendaifé and character in  Statesv. Gaertner583 F2d 308(1978).

fashioninga sentence. It ithe responsibility of defense counsel to assure that the Guilty pleas in Visconsin. Bishop, 58 MLR 631.

defendantinderstands and consents to the terms of any pigailband appreciates  Pleas of guilty; plea bgaining. 1971 WLR 583.

the authority and independence of the sentencing court. Statew2012 WI 99

343 Wis. 2d 358817 N.W2d 436 10-2801 . . .
Inconclusiveassertions, such as “I do not recall,” will not support plea withdraw®71.09  Plea of guilty to offenses committed in several

becausehe truth or falsity of the defendamtatement has no bearing on whethecounties. (1) Any person who admits that he or she has-com

the court actually advised the defendant of the potential immigrabosequences B ; R ; P e

of the plea. Whether the defendant remembers being told is not the operative g[ted crimes in the Cqumy in which he or she is in C.USt.Ody and

uponwhich the right of withdrawal under sub. (2) is based:; ratheroperative fact @lS0in another county in this state may apply to the district-attor

is whether the judge fulfilled the statutory requirement. Ifdbendant does not ney of the county in which he or she is in custody to beggtar

allegethat the court did not tell him or her of the potential immigration consequen : ;
of his or her pleathe defendant has not met the first element of sub. (2), and Elﬁéth those crimes so that the person may plead gu”ty and be sen

motionto withdraw may be denied without an evidentiaearing. State Wegrete, tencedfor them in the county of custodyThe applicatiorshall

20\}\/2h\2lrl1521?2’0304(13 }/:fh Izéjgilgelr?olr\lf:vrﬁgdLAgtltg;1p7lga2 hearing regarding the maximcontalna description of all admitted crimes and the name of the
g —fal . . .

periodsof initial confinement and extended supervision, and when that ecor is 861umym which each was committed.

rectedat the sentencing hearing, to the defenddrehefit, there is no manifest injus (2) Uponreceipt of the application the district attorney shall

tice. State vLichty, 2012 WI App 126344 Wis. 2d 733823 N.W2d 83011-2873 ; ; " : :
The defendang plea colloquy was not defective whtre trial court did not Preparea“ information Ch@mg all the admitted crimes and nam

explainparty to a crime liability during the plea hearing. Party to a climdity ~ ing in each count the county where each was committed. The dis
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trict attorney shall send @py of the information to the district concerningthe handling of any criminathage against the
attorneyof each other county in which the defendaafmits he or defendant.
shecommitted crimestogether with a statement that the defend  (3) At the request of gictim, a district attorney shall make a
anthas applied to plead guilty in the countyanistody Upon reasonabl@ttempt to provide the victimith notice of the date,
receiptof the information and statement, the district attorney @me and place of scheduled court proceedings in a case involving
the other county may execute a consent in writing allowing thie prosecution of arime of which he or she is a victim and any
defendanto enter a plea of guilty the county of custogyo the  changesn thedate, time or place of a scheduled court proceeding
crime chaged in the information and committed the other for which the victim has received notic&his subsection does not
county,and send it to the district attorney who prepared the-infegpply to a proceeding held before the initial appearance to set con
mation. ditions of release under cB69.

(3) The district attorney shall file the informationany court (4) If a person is arrestedr a crime but the district attorney
of the district attorneg’ county having jurisdiction to try or accepidecidesnot to chage the person with a crime, the district attorney
a plea of guilty to the most serious crime alleged therein asdgpallmakea reasonable attempt to inform all of the victims of the
which, if alleged to have been committedanother counfythe actfor which the person was arrested ttnet person will not be
district attorney of thatounty has executed a consent as providethargedwith a crime at that time.
in sub.(2). The defendant then may enter a plea of guiltglito (5) If a person is chged with committing a crime and the
offensesalleged to have been committed in the county where thgargeagainst the persas subsequently dismissed, the district

courtis located and to all teses alleged to have been committegitorneyshall make a reasonable attempinform all of the vie
in other counties as to which the district attorney has executeghs of the crime with which the person was chad that the

consentunder sub(2). Before entering a pleef guilty, the chargehas been dismissed.
defendanshall waive in writing any right to be tried in the county (6) A district attorney shall makereasonable attempt to pro

wherethe crime was committed. The district attorney of tha e intormation concerning the disposition ofase involving a

countywhere the crime was committed need not be present wi i ; ; :
the plea ismade but the district attorneyivritten consent shall bei&?ﬂgg&: alr;g7v;.cilgl1 of the crime who requests the information.

filed with the court.

(4) Thereuporthecourt shall enter such judgment, the sam@71.10 Speedy trial. (1) In misdemeanor actions trial shall
asthough allthe crimes chaged were alleged to have been eomcommencawithin 60 days from the date of the defendmintitial
mittedin the county where the court is located, whether or not thppearancén court.
courthas jurisdiction to trall those crimes to which the defendant (2) (@) The trial of a defendant chyad with a felony shall
haspleaded guilty under this section. commencawithin 90 days from the date trial is demanded by any

(5) The county where the pleia made shall pay the costs ofpartyin writing or on the record. If the demand is made in writing,
prosecutiorif the defendant does not pay them, and is entitled a copy shall be served upon the opposing paftye demand may
retainfees for receiving and paying to the state any fine which magt be made until after the filing of the information or indictment.
be paid by the defendant. Tleterk where the plea is made shall (b) If the court is unable to schedule a trial pursuant tgg)ar

file a copy of the judgment of conviction with the clerk in eache court shall request assignment of another judge pursuant to s.
countywhere a crime covered by the plea was committed. Thgq o3

district attorney shall then move to dismiss any gharcovered
by the plea of guiltywhich are pending against the defendant iﬁ]]
the district attorneys county and the same shall thereupon be diﬁ
missed.

(3) (a) A court may grant a continuance in a case, upon its own
otionor the motion of any partyf the ends of justice served by
aking action outweigh the best interest of the public and the

> defendantn aspeedy trial. A continuance shall not be granted
History: 1979 c. 311993 a. 486 . .
It was not errofor the court to accept a plea before an amended complaint was fi}égdert.hls paragraph. “”'E?S.S th.e court sets fon.h’ I.n the record of the
whenthe defendant waived the late filing and was not prejudiced theFatiyreto ~ case gither orally or in writing, its reasons for finding that the ends
preparean amended information pritw obtaining consents by the district attorneysof justice served by the grantiig the continuance outweigh the

involved did not invalidate the conviction when t@nsentsvere actually obtained ; H f ;
andthe defendant waived the defect. Failure to dismiss thgeshiarone of theourr bestinterests of the pUb“C and the defendant in a speedy trial.

tiesdid not deprive the court of jurisdiction. Failure of a district attorney to specifi (b) The factors, among others, which the court shall consider

cally consent to one fefnse did not invalidate the procedure when the error was clefj ini ; .
cal. Peterson vState54 Wis. 2d 370195 N.W2d 837(1972). fh determining whether to grant a continuance under(@gare:

Althoughthe statute requires a plea of guilty to bothtimary case and the case 1. Whether the failure to grant the continuance in the preceed
being consolidated, it is a logical extension to allow the defendant to ask for the derg would be likely to make a continuation of the proceeding

solidation of a case from another county to which a guilty plea has been entered yy ; ; i i i i
a case in which guilt was found by the court. StaRachwal 159 Ws. 2d 494465 ossibleor result in a miscarriage of Jugtlce.
N.W.2d 490(1991). 2. Whether the case taken as a whole is so unasdao com

In %Icoﬁg"date" case, a{”??ﬁme”%;;thwoﬂm a“Othelf. dCOtUntVtﬁ notper. plex, due to the number of defendants or the nature of the prosecu
missible. When amendment of those occurs after consolidation, the original;: : s
trial court retains jurisdictionlf the original chage does not have the identical-ele 10N OF chgl’WlSG, that itis Ur]reasonabl.e to EXpeCtladeqU.ate prepa
mentsof the amended chge, double jeopardy does not prevent prosecution of tH@tion within the periods of time established by this section.
original chage in the original county although a guilyea was entered to the . P - :
amendedhage in the other court. StateDillon, 187 Ws. 2d 39522 N.W2d 530 3. The 'nte.reStS of the victim, as defined i830.02 (4)
(Ct. App. 1994). (c) No continuance under péa) may be granted because of

. ] ] o generalcongestion of the coust'calendar or the lack of diligent

971.095 Consultation with and notices to victim. (1) In  preparatioror the failure to obtain available witnesses on the part

this section: of the state.
(a) "District attorney” haghe meaning given in 850.02 (2m) (4) Every defendant not tried in accordance with ggistion
(b) “Victim” has the meaning given in 850.02 (4) shall be dischged from custody but the obligations of the bond

(2) In any case in which a defendant has beergelsawith a  OF other conditions of release of a defendant shall continue until

of the victims in the case who have requested the opportmity *1‘5301’5’57127118‘31- 405.93,1971 c. 46298 1977 c. 18%.135 1979 ¢. 341993

oppor_tunltyto confer with the d'Str_'Ct attorney concerning the prq A federal court applied balancing test is applicable to review the exercise of a trial
secutionof the case and the possible outcomes of the prosecuti@nyt'sdiscretion on a requesir the substitution of trial counsel, with the associated
including potentialplea agreements and sentencing recommendgguestor a continuance. Phifer 8tate64 Ws. 2d 24218 N.w2d 354

tions. The duty to confer under this subsection does not limit tg? party requesting a continuance on grounds of surprise must $haetual sur

. . S N . g - prise from an unforeseeable development; 2) when surprise is caused by unexpected
obligation of the district attorney to exercise his or her discreti@atimony,the probability of producing contradictory or impeaching evidence; and
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3) resulting prejudice if the request is denied. AnguState,76 Ws. 2d 191251  existing sentence continues to run and he or she receives time

N.W.2d 28 (1977). : o
A delay of 84 days between a defendafitst court appearance and trial on misde creditunder s302.11while in CUStOdy

meanortrafiic chages was not so inordinate as to raise a presumption of prejudice. (7) If the district attorney moves to dismiss any pending case

StaAtet"M“'f”S' 81 V‘(‘j_s- 2d 454220bN-t‘£]V2‘;g19£(1|9781- | sto006d ih orif it is not brought on for trial within the time specified in sub.
stay of proceedings caused by the erlocutory appeal stopped the+un i

ning of the time period under sub. (2). State ex rel. Rabervis,97 Ws. 2d 63293 (2) or (3) the cas_e shall be dlsmlss.ed ynles_s the defendant has
N.W.2d 151 (1980). escapedr otherwise prevented the trial, in which case the request

Violations of the right to a speedy trial are waived by entry of a gple. State  for disposition of the case shall be deemed withdrawn and of no

v. Asmus,2010 WI App 48324 Wis. 2d 427782 N.W2d 435 08-2980 P ; : ;
Following a guilty plea, the defendacbuld not raise a speedy trial issue. Unite: urther legal efect. NOthmgm this section prevents a trial after

Statess. Gaertner583 F2d 308(1978). he periodspecified in sub(2) or (3) if a trial commenced within
suchperiod terminates in a mistrial or a new trial is granted.
971.105 Child victims and witnesses; duty to expedite History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283

i imi i i ila A request for prompt disposition under this section must comply with sub. (1) in
proceedlngs. In all criminal and de“nquency cases, JuVeml%rderto impose on the statke obligation to bring the case to trial within 120 days.

fact-finding hearings under €18.31and juvenile dispositional statev. Adams207 Ws. 2d 568558 N.W2d 923(Ct. App. 1996)96-1680
hearingsinvolving a child victim or witness, as defined in s. Whetherdismissal under sub. (7) is with or without prejudice is within the eurt

iatri i iscretion. State vDavis,2001 WI 136248 Ws. 2d986 637 N.W2d 62 00-0889
950'02 the court and thdIStrICt.attomey Sha." .tal.(e approprlate” Theresponsibility for complying with the sub. (2) 120—day time limit for bringing
actionto ensure a speedy trial in order to minimize the length &fase to trial cannot be imposed on the defendant. Ondisthiet attorey receives
time the child must endure the stress of the chilal’olvement in therequest under sub. (the responsibility for prompt disposition is placed on the

i i 1 istrict attorney The trial court erresvhen it failed to dismiss the case when the
the proceeding. In ruling on any motion or other request for §5,74 e it lias not met. State hewis, 2004 W1 App 21, 277 Ws, 2d 446

delayor continuance of proceedings, the court shall consider N.W.2d 668 03-3191
give weight to any adverse impact the delay or continuance mayiolationsof the right to a speedy trial are waived by entry of a guilty plea. When

—bhei i icti i adefendant chooses to accept a plea agreenaiwetr than inconveniencing the-dis
ha\./e op the well _belng ofa C_hlld victim or witness. trict attorney by requiring the filing of a new complaint, the protections of s.B71.1
History: 1983 a. 1971985 a. 263.8; 1993 a. 981995 a. 77 areforfeited. State vAsmus, 2010 W1 App 48324 Wis. 2d 427782 N.W2d 435
08-2980
971.11 Prompt disposition of intrastate detainers. The specific conclusion by theavisandAdamscourts was that thtsubject to s.

. . . 1.10” language following th#20—-daytime period in sub. (2) refers to the camirt’
(1) Whenevetthe warden or superintendent receives notice of horityto granta continuance for the reasons specified in s. 971.10 (3) (a). The

untriedcriminal case pending in this state against an inmaée odfefendant'sconclusion that the 120-day time period cannot be extended is funda
state prisonthe warden or superintendent shall, at the requestr@ﬁntallyinconsistem withheDaviscourt’s conclusion that failure to bring a case to

. e . . ’ . trial within 120 days triggerdismissal, which can be without prejudice and allow for
the inmate, send by certified mail a written request to the dStrﬁéﬁling. State vButler 2014WI App 4 352 Ws. 2d 484844 N.\W2d 39212-2243
attorneyfor prompt disposition of the case. THeguest shall state

the sentence then being served, the datpasble eligibility if 971.12 Joinder of crimes and of defendants.
applicable,or the date of release to extended supervision, tg JoinpER OF CRIMES. Two or more crimes may be clyad in
approximatedischage or conditional release date, and prior-decihe same complainnformation or indictment in a separate count
sionrelating to parole. If there has been no preliminary examingr each crime if the crimes chyad, whether felonies or misde
tion on the pending case, the request shall state whettianta®  meanorspr both, are of the same or similar charaoteare based
waivessuch examination, and, if so, shalldcompanied by a on the same act or transaction or on 2 or more acts or transactions
written waiver signed by the inmate. connectedogether or constituting parté a common scheme or

(2) If the crime chayed is a felonythe district attorney shall plan. When a misdemeanor is joined with a felaie trial shall
eithermoveto dismiss the pending case or arrange a date for pye in the court with jurisdiction to try the felony
liminary examination as soon as convenient and notifyverelen (2) JoINDER OF DEFENDANTS. Two or moredefendants may be
or superintendent of the prison thereafiless such examination chargedn the same complaint, information iadictment if they
hasalready been held or has beeaived. After the preliminary arealleged to have participated in the same act or transaction or
examinationor upon waiver thereofhie district attorney shall file i the same series of acts or transactions constituting one or more
aninformation, unless it has already been filed, and mail a copymes. Such defendants may be ajed in one or moreounts

thereofto the warden or superintendent for serdinghe inmate. togetheror separately and all of the defendants needbeot
The district attorney shall bring the case on for trial within 129hargedn each count.

daysafter recellpt of the re.quest.subject tgm'lf) . (3) ReLIEF FROM PREJUDICIAL JOINDER. If it appears that a

(3) If the crime chayed is a misdemeandhe district attorney  gefendanor the state is prejudiced by a joindercdmes or of
shall either move to dismiss the charor bring it on for trial gefendantsn a complaint, information or indictment or by such
within 90 days after receipt of the request. joinder for trial togetherthe court may order separate triafs

(4) If the defendant desires to plead guilty or no contest to iunts grant a severance of defendants or provide whatever other
complaintor to the information served upon him or hére relief justice requires. The district attorney staallise the court
defendantshall notify the district attorney thereof. The districrior to trial if the district attorney intends to use the statement of
attorneyshall thereupon arrange for the defendaattaignment g codefendant which implicates another defendant in the crime
assoon as possible and theurt may receive the plea and procharged. Thereupon, the judge shall grant a severance as to any
nouncejudgment. suchdefendant.

(5) If the defendant wishes to pleguilty to cases pending in  (4) TrIAL TOGETHER OF SEPARATE CHARGES. The courtmay
more than one countthe several district attorneys involved mayyrder 2 or more complaints, informations or indictments to be
agreewith the defendant and among themselves for all such plgagd together if the crimes aritle defendants, if there is more than
to be received in the appropriate court of one of such counties, @Ag, could have been joined in a single complaint, information or
s.971.09shall govern the procedure thereon so far as applicaiiictment. The procedure shall be the same as if the prosecution

(6) Theprisoner shall be delivered into the custody of the-shavere under such single complaint, information or indictment.
iff of the county in which the chge is pending for transportation History: 1993 a. 486
to the court, and the prisoner shall be retained in that cudtﬂdy If 2 defendants were clygd and the cases consolidated, and one then pleads
ing all proceedings under this section. The shehnidll return the 3_“"%2%6\,{7;3366%%gf,jf,\’,%agc(féﬁ';?c'a"y if the trial is to the court. Nicholas
prisonerto the prison upon the completion of the proceedings an@everancés not required if the 2 chgesinvolving a single act or transaction are
duringanyadjournments or continuances and between the prelisainextricably intertwined so as to make proof of one crime impossible without proof
inary examination and the trial, except thahié department certi ©f the other Holmes vState53 Wis. 2d 389217 N.W2d 657(1974).
fies a jail as being suitable to detain the prispheror she may be g Due process of law was not violated, nor did the trial court alisistiscretion, by

" . N J enyingthe defendarg’motion to sever 3 counts of sefeakes from a count of first—
detainedthere until the court disposes of the case. The prisonefegreemurder Bailey v State55 Ws. 2d 331222 N.W2d 871(1974).
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In a joint trial on chages of buglary and obstructing anfafer, while evidence as ~ Sub.(2) clarifies that a defendant who requires medication to remain competent
to the fabrication of an alibi by the defendant was probative as buidiary, the sub  is nevertheless competent; the court may ordedéifiendant to be administered such
stantial danger that the jury might employ the evidenceiawative proof of the ele  medicationfor the duration of the criminal proceedings under s. 971.14 (5) (c).
mentsof that crime, for which the state was required to introdeparate and inde Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better statu
pendentevidence showing guilt beyoradreasonable doubt, required the court tdory placement, adjacent to the rule which it clarifies. [Bill 765-A]
administera clear and certain cautionary instruction that the jury should not consideDefensecounsel having reason to doubt the competency of a client musheaise
evidenceon the obstructing count as Bcient in itself to find the defendant guilty issue with the court, strategic considerations notwithstanding. \Statenson133
of buglary. Peters vState,70 Wis. 2d 22233 N.W2d 420(1975). Wis. 2d 207 395 N.W2d 176(1986).

Joinderwas not prejudicial to the defendant moving for severance whemsise A probationer has a right to a competency determination when, during a revocation
bly prejudicial efect of inadmissibléearsay regarding the other defendant was preyroceedingthe administrative law judge has reason to doubt the probatauen
sumptively cured bynstructions. State vJennaro76 Ws. 2d 499251 N.W2d 800  petence.The determination shall be made by the circuit court in the county-of sen
(1977). tencing,which shall adhere to this section and s. 971.14 to the extent practicable.

If a codefendars’antagonistic testimony merely corroborates overwhelming pr&tateex rel. \anderbeke .vEndicott,210 Ws. 2d 502 563 N.W2d 883(1997),
secutionevidence, refusal to grant severance is not an abuse of discretion. Hald#med907
v. State,85 Wis. 2d 182270 N.W2d 75(1978). Thereis ahigher standard for determining competency to represent oneself than

Joinderof chages against théefendant was proper when separate acts exhibitédr competencyo stand trial, based on the defendsuetiucation, literagyluency
somemodus operandi. FrancisS$tate86 Ws. 2d 554273 N.W2d 310(1979). in English, and any physical or psychological disability that migctthe abilityto

Thetrial court properly deleted implicating references from a codefersdzont ~ communicate defense. When there is no pre—fifaling of competency to proceed
fessionrather than granting the defendamtiotion for severance under sub. (3). Pohgndpostconviction relief is sought, the court must determiitecéin make a mean
v. State 96 Wis. 2d 290291 N.W2d 554(1980). ingful nunc pro tunc inquiry|f it cannot, or it finds that it can but the defendant was

Thetrial court did not abusiés discretion in denying a severance motion and failg%c?_g‘g?t%'g'_igngg" trial is required. Statlessig,211 Ws. 2d 194564 N.W.2d
ing to caution the jury against prejudice when 2 counts were joined. SBa#inger (1997), h ) . .
100Wis. 2d 691303 N.W2d 585(1981). A prior mentaliliness or a mental iliness diagnosis made subsequent to the pro

Joinderi udicial when th id d be admissibl d ceedingin question may create a reason to doubt compegtbatyeither categori
%0 oinderis not prejudicial when thsame evidence would be admissible under g5y creates a reason to doubt competer@ate vFarrell, 226 Ws. 2d 447595

4.04if there were separate trials. Statéfall, 103 Wis. 2d 125307 N.W2d 289 _

1081 N.W.2d 64 (Ct. App. 1999)98-1179
( )- X o L X . It is entirely reasonable that competency examination designed to address a

Thetrial court abused its discretion in denying a motion for severance of COdefﬂ@fendant'gib”ity to understand the proceedings and assist counsel maddisss
dants’trials when the mc_)vam mAadeA a_n initial showing thatlhis codefesdanti issues of future dangerousneSS’ which a court may reasmlﬂer when gauging
monywould have established his alibi defense and his entire defense was base@@heed for public protection in setting a sentence. St&goski2001 WI App
the alibi. State \Brown,114 Wis. 2d 554338 N.W2d 857(Ct. App. 1983). 112 244 Ws. 2d 49629 N.W2d 5Q 00-1586

Joinderunder sub. (2) was proper when two robberies were instigated by oné\ judgewho carefully considered the transcribed record and her recollection of a
defendant'prostitution and the other defendargystematic robbing @ustomers  previousproceeding involving the defendant, did not impermissibéjify. There
who refused to payState vKing, 120 Ws. 2d 285354 N.W2d 742(Ct. App. 1984). is no substantive difrence between a judgedbservation of a defendantlemeanor

Misjoinderwas harmless erroiStatev. Leach,124 Ws. 2d 648370 N.W2d 240  atthe time of a competency hearing and the jugigbservations of the defendant at
(1985). anearlier proceeding. Both may be probative. Staliéeeks 2002 W1 App 65251

To be of “thesame or similar character” under sub. (1), crimes must be of the sa}jji$: 2d 361643 N.W2d 526010263 Reversed on other groundz003 W1 104
type,occur over a relatively short time period, and evidence as to each must ovel Wis. 2‘,’ 794666 N-WZd.8.5901_0263 . . . —
Statev. Hamm,146 Ws. 2d 130430 N.W2d 584(Ct. App. 1988). ounsel'stestimony on opinions, perceptions, and impressions of a formersclient

- tencyiolated the attorney—client privilege and shouldimete been revealed
If an appellate court vacates a conviction on one or more counts when mul pe A
countsare tried togethethe defendant is entitled to a new trial on the remainin 9 outthe consent of the former client. Statéfeeks2003 W1 104263 Ws. 2d

countsupon showing compelling prejudice arising from evidence introducsato 4 666 N.w2d 859 01-0263

; Wisconsinhas long recognized the occasional need for mental competency evalua
Eggé?%gf%altgg counts. StatMcGuire,204 Ws. 2d 372556 N.W2d 11 (Ct. App. tionsthat must be done after the relevant time frame. Competent retrospective evalu

o . - ) . ation should not be rejected simply because experts expressing the present opinion
A violation of sub. (3) does not require a new trial in all cases but is subject to hagHoyta defendans past competency did not interview the defendaring that past
lesserror analysis. State King, 205Wis. 2d 81555 N.W2d 189(Ct. App. 1996),  time. If the opinion of experts can be rejected because the expert didetaiew
95-3442 e defendantontemporaneouslyith the time in question, then there could never

Simultaneougrials of 2defendants before 2 juries is permissible. An impermisst,e a retrospective determination of incompetence. St&enith,2014 WI App 98
ble confession in one case not heard by the jury in that case accomplishes the reqwreq[w& 2d N.VEd  13-1228

severanc®f the cases. State Avery, 215 Wis. 2d 45571 N.w2d 907(Ct. App. —
1997),96-2873 .
For severance to be granted, it is nofiisignt to show that some prejudiveas 971.14 Competency proceedings. (1g) DEerINITION. In

caused. Any joinder of fifnses is apt to involve some elemenpijudice to the  this section, “department” means thepartmenbdf health ser
defendantsince a jury is likely to feel that a defendant gledrwith several crimes

mustbe a bad individual who has done something wrdtigwever if the notion of vices. .

involuntaryjoinder is to retain any validits higher degree of prejudice, aartainty (1r) ProceepINGs. (a) The court shall proceed under this sec

Of prejudice, must be snown betore reliet will be In or e vLinton, : H

App 129 329 Wis. 2d 687791 N.W2d 222 09-2256 tion whenever there is reastmdoubt a defendastcompetency
Joinder and severance. 1971 WLR 604. to proceed.

(b) If reason to doubt competency arises afterdisfendant
971.13 Competency. (1) No persorwho lacks substantial hasbeen bound over for trial after a preliminary examination,
mentalcapacity to understand the proceedings or assist in hisaftera finding of guilty has been rendered by the jury or made by
herown defensenay be tried, convicted or sentenced for the-corthe court, a probableause determination shall not be required and
missionof an ofense so long as the incapacity endures. the court shall proceed under syB).

(2) A defendant shall not be determined incompetent to pro (c) Except as provided in pgb), the court shall not proceed
ceedsolely because medication has beeis treing administered undersub.(2) until it has found that it is probable that the defend
to restore or maintain competency ant committed the dénse chaged. The findingmay be based

(3) Thefact that a defendant is not competent to prodeed Uponthe complaint qrif the defendant submits arfidavit alleg
not preclude any legal objection to the prosecution und¥ts31 ing with particularity that theaverments of the complaint are
which is susceptible of fair determination prior to trial and withouaterially false, upon the complaint and the evidence presented
the personal participation of the defendant. ata hearing ordered by the couithe defendant may call and
(4) Thefact that a defendant is not competent to prodees cross—examinwitnesses at a hearing under this paragrapthbut

not preclude a hearing undera8.38 (4)or (5) unless the prob court shall Iimitbthbel issues aﬂd witneﬁses_, tobth(t)ﬁe required tfo][
able cause finding required to be made at the hearing Cannotdgéedrmlnlngprc()j aggfii%sgl ptont‘f"s owing g e p(opgr]e{w 0
fairly made without the personal participation of the defendan%100 cause under 807.13(2) (c) testimony may be received into
History: 1981 c. 3671997 a. 1821999 a. 188 herecord of the hearing by telephone or live audiovisual means.
Judicial Council Committee’s Note, 1981Fundamental fairmess precludesn-  |f the court finds that any clugr lacks probable cause, it shall-dis
inal prosecutiorof a defendant who is not mentally competent to exercise his or hetiss the chage without prejudice and release the defendant

constitutionaland procedural rights. State ex rel. Mataliehubert57 Ws. 2d 315 ; :
322(1973). exceptas provided in 971.31 (6)

402%59%()))&&35 St[uet compelteucy i!aggggd in éonfotrmicty wggwsuy%g% széss' (2) ExaminaATION. (B) The court shall appoint one or more
and State ex rel. Haskin ge County Cour s. ; ; iali ;

(1974). Competency is a judicial rather than a medical determination. Not eveggammerShavmg the speC|aI|ze_d knOW|edge determined by .the
mentallydisordered defendant is incompetehe court must consider the degree ofcOUrtto be appropriate to examine and report upon the condition

impairmbemin Ehe ff(ef?ndﬁm’caﬁagtsg? ?Ssiat Cour15s7e\|/\?nd2&ﬂg§g( fge%ﬂm of the defendant. If an inpatient examination is determineteby
counselkcannot make Tor nim or nebe ate vRarper S. ; NOF H ~ H
woodv. State74 W, 2d343(1976); State vlbright, 96 Wis, 2d 122(1980). Pick ~ COUrtto be necessarthe defendant may be committed to a-suit

ensv. State 96 Ws. 2d 549(1980). ablemental health facility for the examination period specified in
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par. (c), which shall be deemed dagpent in custody under s.in a community—based treatment program under the supervision
973.155 If the examination is to be conducted by the departmenf,the department, or in a jail or a locked unit of a facility that has

the court shall order the individual to the facility designated by trenterednto a voluntary agreement with the state to serve as-a loca
department. tion for treatment.

(am) Notwithstanding pafa), if the courtorders the defendant  (dm) If sufficient information is available to the examiner to
to be examined by the department or a department fadliéy reachan opinion, the examinaropinion on whether the defend
departmenshall determine where the examination will be-corant needs medication or treatmeartd whether the defendant is
ducted, who will conduct the examination and whether theotcompetent to refuse medication or treatment. The defendant
examinatiorwill be conducted on an inpatient or outpatient basig not competent to refuse medication or treatment if, because of
Any such outpatient examination shall be conduttejail or a mental illness, developmental disabilityalcoholism or drug
lockedunit of a facility In any case under this paragraph in whichependenceand after the advantages and disadvantages of and
the department determines that an inpatient examination is-necgifernativesto accepting the particular medication or treatment
sary,the 15—day period under pét) begins upon the arrivalf  havebeen explained to the defendant, one of the following is true:
thedefendant at the inpatient facilitff an outpatient examination 7 - The defendant is incapable of expressing an understanding
is begun by or through the department, and the department Igefhe advantages and disadvantages of accepting medication or
determineghat an inpatient examination is necesstiy sherif geatmemand the alternatives.

Yy

shalltransport the defendant to the inpatient facility designated 2. The defendant is substantially incapable of applying an

the department, unless the defendant has been released on bail. . ‘ .
. understandingf the advantages, disadvantages and alternatives
(b) If the defendant has been released on bail, the court

h ; : e Yhis or her mental illness, developmental disahititigoholism
not order an involuntary inpatient examination unless the defe . P bitt

tfails t t©in th inai th o drug dependence in order to make an informed choice as to
the court that inpatient observatiam necessary for an adequatd’eero accept or refuse medication or treatment
P y q (e) The facts and reasoning, in reasonable detail, which

examination. th?findings and opinions under pa(b) to (dm) are based.

(c) Inpatient examinations shall be completed and the repor .
of examination filed within 15 days after the examination is_(4) HEARING. (@) The court shall cause copies of the report to

s (4) . She

orderedor as specified in patam), whichever isapplicable be delivered forthwithto the district attorney and the defense
unless for good cause, the facility or examiner appointed by tfQunselor the defendant personally if mefpresented by counsel.
court cannotcomplete the examination within this period an@/Ponthe request of the shérdr jailer chaged with care and cen
requestsan extension. In that case, the court may akme trol of thejail in which the defendant is being held pending or dur
15-dayextension of the examination period. Outpatient examidé‘fg a trial or sentencing proceeding, the court shall cause a copy
tions shall beompletecand the report of examination filed within©f the report to be delivered to the stfeuifjailer. The sherifor

30 days after the examination is ordered. jailer may provide a copy of the report to the person who is respon

(d) If the court orders that the examination be conducted Onse'mlefor maintaining medical records for inmates of the jail, or to
inpatientbasis, the shefifof the countyin which the court is & "UrS€ tl_lcenseg unéjer Ch;”h orf t?] a phyilu_an or: prlnr/]smlan
located shall transport any defendant not free on baitite 2SSiStanticensed under subchi. of ch. 448who is a health care
examiningfacility within a reasonable timafter the examination Providerfor the defendant or who is responsible for providing
is ordered and shall transport the defendatttegail within a rea  healthcare services to inmates of the jail. The rephatl not be
sonabletime after the shefitind county department of commu other\leedlsc!osgd prior to the hearing under this subsection.
nity programs of the county in which the court is located receive (b) If the district attorngythe defendant and defense counsel
notice from the examining facility that the examination lesn Waivetheir respective opportunities to present other evidence on
completed. theissue, the_:ouyt shall promptly determine the de_fenc_kanﬁm

(e) The examiner shall personally observe and examine fpetencyand, if atissue, competency to refuse medication or-reat

defendantnd shall have access to hiser past or present treat Ment for the defendarg’ mental condition on the basis of the
mentrecords, as defined under54.30 (1) (b) reportfiled under sub(3) or (5). In the absence of these waivers,

S . the court shall hold an evidentiary hearing on the issue. l@dpon
(f) A defendant ordered to underexamination under this sec showingby the proponent of good cause unde.13 (2) (c)

tion may receivevoluntary treatment appropriate to his or hey__.. : ; . ¥
medicalneeds. The defendant may refuse medication and treiﬁftlmonymay bereceived into the record of the hearing by-tele

; D L oneor live audiovisual means. At the commencemerhef
mentexcept in a situation where the medication or treat'T'emHéaring,the judge shall ask the defendant whether he or she claims
necessaryo prevent physical harm to the defendant or others.

) to be competent or incompetent.the defendant stands mute or
(9) The defendant may be examined for competency purpogegimsto be incompetent, the defendant shall be found incempe

atany stage of the competency proceedingstiygicians or other e nless the state proves by the greater weight of the credible
expertschosen by the defendant or by the district attomé g igencethat the defendant is competent. If the defendaits
shallbe permitted reasonable access to the defendgmiriposes 4 pe competent, the defendant shall be found competent unless
of the examination. _ ) ) the state proves by evidence that is clear and convincinghbat

(3) Reporr. The examiner shall submit to theurt a written  defendants incompetent. If the defendant is found incompetent
reportwhich shall include all of the following: andif the stateproves by evidence that is clear and convincing that

(a) A description of the nature of the examination and an idethe defendant is not competent to refuse medication or treatment,
tification of the persons interviewedhe specific records underthe standard specified in siB) (dm) the court shall make
reviewedand any tests administered to the defendant. adetermination without a jury and issue an order that the defend

(b) The clinical findings of the examiner antis not competent to refuse medication or treatment for the

(c) The examines opinion regarding the defendanpresent defendant'smental condition and thathoever administers the
mentalcapacity to understand the proceedings and assist in higdicationor treatment to the defendant shall observe appropri
her defense. ate medical standards.

(d) If the examiner reports that the defendant lacks cempe_(€) If the court determines that the defendant is competent, the
tency, the examines opinion regarding thékelihood that the criminal proceeding shall be resumed.
defendantif provided treatment, may bestored to competency (d) If the court determines that the defendant is not competent
within the time period permitted under s(b) (a) The examiner andnot likely tobecome competent within the time period-pro
shall provide an opinion as to whethiéyie defendard’treatment videdin sub.(5) (a) the proceedings shall be suspended and the
shouldoccur in an inpatient facility designated by the departmentgfendant released, except as provided in @&)kb).
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(5) CommitvenT. (a) 1. If the court determines that the (c) Upon receiving a report under péb) indicating the
defendantis not competent but is likely to become competetefendanthas regained competency or is not competent and
within the periodspecified in this paragraph if provided withunlikely to become competent in the remaining commitment
appropriatereatment, the court shall suspend the proceedings gatiod,the court shall hold a hearing within 14 days of receipt of
committhe defendant to the custody of the department for-tregtie report and the court shall proceed under @)b.If the court
mentfor a period not to exceed 12 months, or the maximum sefetermineghat the defendarfitas become competent, the defend
tence specified for the mosserious dense with which the antshall be dischged from commitment and the criminal pro
defendantis chaged, whichever is less. The departmemall ceedingshall be resumed. If the court determines thati¢tiend
determinewhether the defendant will receive treatment in aantis making sufcient progress towardecoming competent, the
appropriatenstitution designated by the department, while undebmmitmentshall continue.
the supervisionof the department in a community-based treat ) |f the defendant is receiving medication the court may
mentprogram under contract with the department, or in @jail makeappropriate orders for the continued administratiothef
alocked unit of a facility that has entered into a voluntary agre@ e icationin order to maintain the competerafethe defendant
mentwith the state to serve as a location for treatment. Th‘?fs.‘h%fthe duratiorof the proceedings. If a defendant who has been
shall transport the defendant to the institution, program, jail, Qksioredto competency thereafter again becomes incompetent,
facility, as determined by the department. the maximum commitment period under péa) shall be 18

2. If, under subdl., the department commences services {@onthsminus the days spent in previous commitments utiter
adefendant in jail or in a locked unit, the department shall, as se@hsectionpr 12 months, whichever is less.

aspossible, transfer the defendant to an institution or provide ser

vicesto the defendant in a community-based treatment prograifh ainat it is unlikely that the defendant will beconmmpetent
consistent with this subsection. _ within the remaining commitment period, it shall disgjeathe
_ 3. Days spent in commitment under tharagraph are cen  gefendanfrom the commitment and release him or, lexcept as
sidereddays spent in custody unde®33.155 provided in par(b). The court may order the defendant to appear
4. A defendant under the supervision of the departmetcourtat specified intervals for redetermination of his or her
placedunder this paragraph in a community-based treatprent competencyto proceed.
gramis in the custody and control thie department, subject to any (b) When the courtiischages a defendant from commitment

conditionsset by the department. If the department believes “ﬂfﬂderpat (a), it may order that the defendae taken immedli
the defendant under supervision has violated a condition, or t ly into cuétody by a law enforcemenficial and promptly
permittingthe defendant to remain the community jeopardizes yqjiveredto a facility specifiedn s.51.15 (2) an approved public
the safety of the defendant or another person, the departnasnt .o yment facility under §1.45 (2) (c) or anappropriatenedical
designateaninstitution at which the treatment shall occur and m r protective placement facility Thereafter detention of the
requesthat the court reinstate the proceedings, order the %feﬂgfendanshau be governed by 31.15 51.45 (1), or55.135 as
anttéansportg_d by the shérid the ﬁes%gated institution, and susappropriate.Thedistrict attorney or corporation counsel may-pre
pendproceedings con3|§tent wit .su : .. parea statement meeting the requirements 6fls15(4) or (5),
(am) If thedefendant is not subject to a court order determlnlr&.45(13) (a) or55.135based on the allegations of the criminal
the defendant to be not competent to refdication or treat - complaintand the evidence in the case. This statement shall be
ment for the defendastmental condition anid the department givento the director of the facility twhich the defendant is dediv
determineshat the defendant should be subject to such a Cogfédand filed with the branch of circuit court assigned to exercise
order, the departmermay file with the court, with notice to the criminal jurisdiction in the county in which the criminal chas
counseffor the defendant, the defendant, and the district attpm%Yepending, where it shall dide, without corroboration by other

admotion f?]r %heﬁring,funger the standard SpeCi;ied in(%)!b. petitioners as a petition for commitment undei54..200r 51.45
(dm), on whether the defendantrist competent to refuse medica 13y or 4 petitionfor protective placement underss.075 This

tion ?rrn trenatﬂwerr;t. tiAnreﬁgrﬁ\ Ot? whifcrr1ntr:ie rr]nort]ign kils ”bﬁfeld dSh ctiondoes not restrict the power of the branch of circuit daurt
accompanythe motion a otice or motion and shall Inclu er%\/hich the petition is filed to transfer the matter to the branch of

(6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter

statementsigned by a licensed physician that asserts that : : o :
defendanneeds medication or treatment and that the deferslal cuit court assigned to exercise jurisdictiamder ch51 in the

not competent to refuse medication or treatment, baseanon ounty. Days spent in commitment or protective placement pur

examinationof the defendant by a licensed physiciarithif 10 suantto a petition under this paragraph shall not be deemed days

daysafter a motion is filed under this paragraph, the court shasif?em'n custody uvder 97:’_"155 )
underthe procedures and standards specified in(dlio), deter _ (¢) If a person is committeander s51.20pursuant to a peti
mine the defendans’ competency to refuse medication or treafion under pai(b), the county department unde64.420r51.437
mentfor the defendars’mental condition. At the request of thd® Whose care and custody the person is committedradidyl the
defendantthe defendant counsel, or the district attornape court which dischayed the personnderpar (a), the district attor
hearingmay be postponed, but in no case may the postponed h8&y for the county in which that court is located and the pesson’
ing be held more thaB0 days after a motion is filed under thisattorneyof record in the prior crimingdroceeding at least 14 days
paragraph. prior to transfernng or dischging the defenda}nt from an inpa
(b) The defendant shall be periodically reexaminedHsy tienttreatment facility and at least 14 days prior to the expiration
departmenexaminers. Written reports of examination shall be®f the order of commitment or any subsequent consecortiley
furnishedto the court 3 months after commitment, 6 mofitesr UNI€Ssthe county department or the department of heaithices
commitment,9 months after commitment and within 30 day§asapplied for an extension.
prior to the expiration of commitment. Eawdport shall indicate  (d) Counsel who have received notice under (@aor who
eitherthat the defendant has become competent, that the defegtierwiseobtain information that defendant dischged under
ant remains incompetent but that attainment of competencypiar.(a) may have become competent may move the court to order
likely within the remaining commitment period, or that théhatthe defendant undgo a competency examination under sub.
defendanhas not made sugirogress that attainment of compe(2). If the court so orders, a report shall be filed under(8jtand
tency s likely within the remaining commitment period. Anya hearing held under sufd). If the court determines thétte
reportindicating such a lack of didient progress shall include defendants competent, theriminal proceeding shall be resumed.
the examinets opinion regardingvhether the defendant is men If the court determines that the defendant is not competent, it shall
tally ill, alcoholic, drug dependent, developmentally disaloled releasenim or her butnay impose such reasonable nonmonetary
infirm because of aging or other like incapacities. conditions as will protect the public and enable the court and dis
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trict attorney to discover whether the person subsequent!y’hestatebears the burden of proving competency when put at issue by the-defend
becomes:ompetent ant. A defendant shall not ksibject to a criminal trial when the state fails to prove
” . competencdy the greater weightf the credible evidence. A trial cosrtompe
History: 1981 c. 3671985 a. 29176, Sup.Ct. Ordey 141 Ws. 2d xiii (1987);  tencydetermination should beversed only when clearly erroneous. Statar
1987a. 85403 1989 a. 31107, Sup. Ct. OrderL58 Ws. 2d xvii (1990)1991 a. 32 foot, 207 Ws. 2d 214558 N.W2d 626(1997),94-1817 See also State Byrge,
1995a. 27s.9126 (19) 1995 a. 2681997 a. 2522001 a. 162003 a. 1222005 a.  2000WI 101, 237 Ws. 2d 197614 N.W2d 477 97-3217
264, 2007 a. 265.3871t0 .387% 9121 (6) (2)2009 a. 214 ) A probationer has a right to a competency determination when, during a revocation
Judicial Council Committee's Note, 19815ub. (1) (&) does not require the courtyrgceedingthe administrative law judge has reason to doubt the probatiaren
to honor every request for an examination. The intent of sub. (1) (2) is to avoie U”'g‘é‘lence.The determination shall be made by the circuit court in the county-of sen
essanexaminations by clarifying the threshold for a competéngyiry in accord  tencing,which shall adhere to s. 971.13 and this section to the extent practicable.
ancewith State vMcKnight, 65 Ws. 2d 5841974). *Reason to doubt” may be raisedsareex rel. \anderbeke vEndicott, 210 Ws. 2d 502 563 N.W2d 883(1997),
by a motionsetting forth the grounds for belief that a defendant lacks competengy_ggo7
by the evidence presented in the proceedings or by the defendalfifjuies with — ~The hurden of proof under sups) (b), when a defendant claims to be competent,
the judge or courtroom demeanon some cases an evidentidryaring may be  goegnot violate equal protection guarantees. It balances the fundamentabfights
appropriateo assist the court in deciding whether to order an examination under iy peing tried when incompetent and of not having liberty denied because of incom
(2). Even when neither party moves the court to cadssmpetency inquirghe court  petence. State vWWanta, 224 Wis. 2d 679592 N.W2d 645(Ct. App. 1999)98-0318
may be required by due process to so inquire where the evidence raisésiensuf ™\yhena competency examination was ordered, but never occurred, the time limits
doubt. Pate vRobinson383 U.S. 375387 (1966); Drope.Missouri 420 U.S. 162 ndersub. (2) did not begin to run and no violation occurred. State ex rel. Hager v
(978, rsconsi has held that a defend be ordere512N.226 Wis. 2d 687504 N.-Wad 791(1999) 973841
The Wisconsin supreme court has held that a defendant may not be ordered o iha court determines under sub. (4)ifet the defendant is not competent and
undergoa competency inquiry unless tbeurt has found probable cause to be"e"'?]otlikely to become competent within 12 months, the proceedings shsalspended
heor she is guilty of the ténse chaged. State.McCredden33 Ws. 2d 6611967). =~ gnithe defendant may be civilly committed under sub. (6) (a) as well as sub. (6) (b).
Wherethis requirement has not been satisfied through a preliminary examination@ena prosecutor was subsequently notified that the defendant was not an appropri
verdictor finding of guiltprior to the time the competency issue is raised, a Specigle cangidatefor civil commitment because he was not mentally retarded, the state
probablecause determination is required. Subsection (1) (b) allows that determia < thorized to request for reevaluation under sub. (6) (d). Stasay2004 Wi
tion to be made from the allegations in the criminal complaint withoetvafentiary App 83,272 Ws. 2d 697679 N.W2d 910 03-1578
hearingunless the defendant submits a particularizéidaaiit alleging thataver Sub. (4) y ) iai ;

; i b ; R .(4) governs competency decisions only through the sentencing stage of a
mentsin the criminal complaint are materially false. Where a hearing is held, taginaftrial, but no statute addresses how to determine a defengasttonviction
issueis limited to probable cause and hearsaidence may be admitted. See S:competency.UnderCooper vOklahoma517 U.S. 348it is proper to place the bur
911.01(4) (c). . . o . den of proof upon the defendant, but it is improper to impose the “cleapanthc

Sub.(2) () requires theourt to appoint one or more qualified examiners G, standard rather than the lower “more likely than not’ standard. Stgmiel
examinethe defendant when there is reason to doubt his @ohgpetency Although 014WI App 46 354 Ws. 2d 51847 N.W2d 855 12-2692 ’
theprior statute required the appointment of a physician, this section allows the Cgud;/isconsin’snew com étenc to stan.d trial statute. Fosdal and Fullin. WBB Oct
to appoint examiners without medical degrees, if thaiticular qualifications enable p y : : .
themto form expert opinions regarding the defendaompetency o 1982. . ) . )

Sub.(2) (b), (c) and (d) is intended to limit the defendmstay at the examining ~ Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982.
facility to that period necessary for examination purposes. In many cases, it is pos
sible for an adequate examination to be made without institutional commitme| ihili
expeditingthe commencement of treatment of the incompetent defendant. Fosgz,l'ls Mem.al respc.)n.SIblllty of defe.ndant' . (1) A person
The Contributions and Limitations of Psychiatriesimony 50 Ws. Bar Bulletin, 1S hot responsible focriminal conduct if at the time of such eon

No. 4, pp. 31-33 (April 1977). ductasa result of mental disease or defect the person lacked sub

Sub.(2) (e) clarifies the examinarright of access to the defendamgast or pres : : ; ; ;
enttreatment records, otherwise confidential under s. 51.30. stantialcapacity either to appreciate the wrongfulness of his or her

Sub.(2) (f) clarifies that a defendant emamination status may receive voluntaryconductor conform his or her conduct to the requirements af law
treatmentbut, until committed under sub. (5), magt be involuntarily treated or ) (2) As used in this chapt,etthe terms “mental disease or

medicatedunless necessafgr the safety of the defendant or others. See s. 51.61 (é . . . h
(. (g), (h) and (). efect” do not include an abnormality manifested only by

Sub. (2) (9), like prior s. 971.14 (7), permits examination of the defendant by wgeateobriminal or otherwise antisocial conduct.
expertof his or her choosing. It also allows access to the defendant by examiner . . T
selecteddy the prosecution at any stage of the competency proceedings. (3) Mental disease or defect excluding responsibility is an

Sub.(3) requires the examiner to render an opinion regarding the probability gffirmative defense which the defendant must establish to-a rea

timely restoration to competendy assist the couirt determining whether an incem ; : ; ;
petentdefendant shoulde committed for treatment. Incompetency commitment§0nab|ecertalnty by the greater weight of the credible evidence.

may not exceed the reasonable time necessary to determine whether there is a siifistory: 1993 a. 486
stantial probability that the defendant will attain competency in the foreseeablelt is not a violation of due process to put the burden of firenative defense of
future: Jackson vindiana 406 U.S. 715738 (1972). The new statute afequires mentaldisease or defect on the defendant. Statéebard,50 Wis. 2d 408 184
thereport to include the facts and reasonivigch underlie the examinierclinical ~ N.W.2d 156 (1971).
findings and opinion on competency . ) Psychomotorepilepsy may be legally classified as a medtakase or defect.
Sub.(4) is based upon prior s. 971.14 (4). The revision emphasizes thlatéhe Sprague. State52 Ws. 2d 89 187 N.W2d 784(1971).

minationof competency is a judicial matteBtate ex rel. Haskins Bodge County ; it i i
Court,62 Wis. 2d 250(1974). The standard of proof specified in State ex rel. Mataligum;ﬁ;ag%?ﬁg%g?;nhc?grito&g%%m@ﬂfggg 3\(‘)2 tﬁi%nggin&nﬁgé%gggg%’) The
v. Schubert57 Wis. 2d 315(1973) has been changed to confornth® “clear and . . PR ; ) )

A voluntarily drugged condition is not a form of insanity that can constitute a men

Zcig\z%(:%g)geigﬂfr;gggsg?rbc\igckg{ 2’551'20 (13) (€) and Addingtdaxas 441 U.S. tal defect or disease. Medical testimony cannot be used both on the issue of guilt to

Sub. (5) requires, in accordance with Jacksomgiiana406 U.S. 7151972), that  Prove lack ofintent and also to prove insanitigibson v State55 Ws. 2d 1.0, 197
competencycommitments be justified e defendard’continued progress toward N.w.2d 8%3(1972)' . . . . . . .
becomingcompetent within a reasonable time. The maximum commitment periodThelegislature, in enacting the ALI Institute definition of insanity as this section,
is establishedit 18 months, in accordance with State ex rel. HaskDsdge County deliberatelyand positively excluded "antisociebnduct” from the statutory defini
Court,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent whilelion of “mental disease or defectSimpson vState62 Ws. 2d 605215 N.W2d 435
committedfor treatment and later beconiasompetent, further commitment is per (1974).
mitted but in no event may the cumulated commitment periods exestnths or Thejury was not obliged to accetbte testimony of 2 medical witnesses, although
the maximum sentence for thefefise with which the defendaistchaged, which  the state did not present meditastimony because it was the jusyfesponsibility
everis less. State erel. Deisinger vTreffert, 85 Ws. 2d 257270 N.W2d 402 to determine the weight and credibility of the medical testimdPgutz vState 64
(1978). Wis. 2d 469219 N.W2d 327(1974).

Sub. (6) clarifies the procedures for transition to civil commitment, alcoholism The court properly directed the verdict agaitiet defendant on the issue of mental
treatmenbr protective placement when the competency commitment hageof diseaser defect. State.\each,124 Ws. 2d 648370 N.W2d 240(1985).
or is not likely to be, successful in restoring the defendant to competéhepew  \jseof expert evidence gfersonality dysfunction in the guilt phase of a criminal
statuterequires the defense counsel, district attorney and criminal court to be notifigq] s giscussedState vMorgan,195 Ws. 2d 388536 N.W2d 425(Ct. App. 1995)
whenthedefendant is dischged from civil commitment, in order that a redeterminagz_»g11 ! : : i ! ’

tion of competency may be ordered at that stage. State ex rel. Pékérey80 Wis. When a defendant requests aththour change to a not guilty bsason of mental
2d 197297 N.W2d 881(1977). The procedures specified in sub. (6) are not intendggle aenr defect plea, t?we defendant has thegburden ofgsht?\//ving why the change is
to be the exclusive means of initiating civil commitment proceedings against s '

: : ropriate. There must be an fef of proof encompassing the elements of the
gggso:]s. See, e.g., In Matter of Haskir)1 Ws. 2d 176(Ct. App. 1980). [Bill  yefenseand a showing of why the plea was not entered eaSiete vOswald 2000
el . ' . WI App 3 232 Ws. 2d 103606 N.W2d 238 97-1219
. Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddezaring A court is not required to conduct an on-the-record colloquy with respect to a
is substantially similar ipurpose to the preliminary examination. The standard fQfefendant'siesire to abandon a not guilty lason of mental disease or defect plea.
admissiorof telephone testimony should be the same in either proceeding. Only fundamental constitutionaights warrant this special protection and such a plea
[Re amendment of (4) (b)] The standardddmission of telephone testimony at i1 outside the realm of fundamental rights. Staferancis 2005 WI App 161285
acompetency hearing Is the same as that for a preliminary examination. See s. Q%i 3Hd 451701 N.W2d 632 04-1360
(13)and NOTE thereto. [Re Orderfef-1-91] ) ) A court is not required to inform a defendant during a plea colloquy that he or she
Thelegislature intended by the reference to s. 973.155 in sub. (5) (a) thaingeod may plead guilty to a crime and still have a jury trial on the issue of mestbnsibil
creditbe accorded persons committed as incompetent to stand trial. .Satere, ity. Because neither the federal or state constitutions confers a right to an insanity
167 Wis. 2d 491481 N.W2d 633(1992). defensea court has no obligation to personally address a defendant in regard to the
A competency hearing may be waived by defermensel without dirmative  withdrawalof an NGI plea, although it is the better practice to do so. StBteten,
assenof the defendant. State®uck,176 Ws. 2d 845500 N.W2d 910(1993). 2013WI 61, 349 Wis. 2d 1 832 N.w2d 611, 11-0450
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hAI'[hofu%h exp;ert tfestim%Ty may be helpful to a defer&dant in the responsibiligondition of the defendant shall be received fronphysician,
phaseof the trial, a favorable expert opinion is not an indispensable prerequisit ; :

a findingof mental disease or defect. Although expert testimony is not requireg,ptgyCh()lOg'SDr expert Wlmessummoned by the defendant upless

is highly unlikely that a defendastown testimonystanding alone, will be sifient not less than 15 days before trial a report of the examination has

to satisfy the burden of proof. StateMagett,2014 WI67___Ws.2d __850  peentransmitted to the district attorney and unless the prosecution

N.W.2d 42, 10-1639 . .
Becausevery person is competent to be a witness under s. 906.01 and there as been dbrded an opportunity to examine and observe the

exceptionin s. 906.01 fodefendants who have entered a plea of not guilty by reasétefendanif the opportunity has been seasonably demanded. The
of mental disease or defect, a defendant is competent to testify to his or her ewn ggdtemay summon a physician, psychologist or Oﬁf)@EI’t to tes

tal health at theesponsibility phase of a trial. This does not mean, howihatrhis . . ! .
or her testimony alone is digient to raise a question for the jurftate vMagett, 1y, but that witness shall not give testimony unless not less than

2014 WI 67 Ws.2d 850 N.W2d 42 10-1639 15 days before trial a written report bis or her examination of

Consumptiorof prescription medication cannot give rise to a mental défact i
would sustain an insanity defense. Furthermore, it is established law thahone the defendant has been transmitted to counsel for the defendant.

mixes prescription medication withlcohol is responsible for any resulting mental  (5) If a physician, psychologist or other expert who has

state. State vAnderson2014 WI193 ___ Ws.2d __,___N.VEd __11-1467 examinedhe defendant testifies concerning the defengdantn
Theimeaniy deferaeConceptual confusion and the erosion o aimess. Macgaiil.coNdition, he or she shaie permitted to make a statement as
67MLR 1 (1983). P ' to the nature of his or her examination, his or her diagnosis of the

Evidenceof diminished capacity inadmissible to show lack of intent. 1976 wLRNentalcondition of the defendant at the time of the commission
623. of the ofense chaged, his or her opinion as to the ability of the
o . . defendanto appreciate the wrongfulnesstbé defendant’ con
971.16 Examination of defendant. (1) Inthis section:  quctor to conform to the requirements of law and, ifisient

(@) “Physician” has the meaning given i®48.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a véik@nse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment awehether the defendant is not

(2) If the defendant has entered a plea of not guilty by reasegtinpetent to refuse medication or treatment fordéfendant
of mental disease or defect or there is reason to believe that meéhg{italcondition. Bstimony concerning thiefendant need for
diseaser defect of the defendant will otherwise become an issfitedicationor treatment and competence to refuse medication or
in the case, the coumtay appoint at least one physician or at leaf€atmentmay not be presented before the jury thaetermining
onepsychologist, but not more than 3 physicians or psychologié€ ability of the defendant to appreciate the wrongfulness of his
or combination thereof, to examine the defendanttariesstify at~ O her conduct or to conform his or her conduct with the require
thetrial. The compensation of the physicians or psychologiditentsof law at the time of the commission of the criminétnée
shallbe fixedby the court and paid by the county upon the ordépaged. The physician, psychologist or other expert shall be per
of the court as part of the costs of the action. The receiptpy Mittedto make an explanation reasonably serving to clarify his or
physicianor psychologist summoned under this section of arf{er diagnosis and opinion and may be cross—examinedaasyto
othercompensation than that so fixeg the court and paid by the Matterbearing orhis or her competency or credibility or the valid
county, or the ofer or promise by any person to pay such othdy of his or her diagnosis or opinion.
compensationis unlawful and punishable as contempt of court. (6) Nothing in this section shall require the attendance at the
Thefact that the physician or psychologist has been appointedttigl of any physician, psychologist or other expert witness for any
the court shall be made known the jury and the physician or purposeother than the giving of his or her testimony

psychologistshall be subject to cross—examinattmnboth par History: 1989 a. 31359 1991 a. 391995 a. 2682005 a. 244 _
ties 'Denyingthe defendans’motion for a directed verdict after the defendasinity
: witnesses had testified and the state had retterd allowing 3 witnesses appointed

(3) Notless than 10 days before trial, or at any other tirae % gheeac%gt ’\t‘o Vbezsatitlwévasé %J)t arabuse of discretion. StateBeigenthal 47 Wis.
the court directs, any physician psychologist appointed under et : . )
sub.(2) shall file a report ohis or her examination of the defend 20458 20 Nl Bl TaPply to atral to the court. LewlsStates7 Wis.
ant with the judge, who shall cause cop@be transmitted to the it was not error to allow a psychiatrist to express an opinion that no psychiatrist
districtattorney and to counsel for tiefendant. The contents ofcould form an %’gg}?gla\i‘tso ;'g,ef’z%fz‘"ﬁ’i,"‘&?%hs?&é‘(ylg%? Hse of unknown vart
the repo_r_t shall be Confldemla.l until the p_hyS|C|an or psycholog Mental c'()Jndition" under sub. (3) refers to the defenbmental disease or defect,
has testified or at the completion of the triihe report shall cen ot to an intoxication defense. LovedayState74 Ws. 2d 503247 N.W2d 116
tain an opinion regarding the ability of the defendarappreciate (1976).
the wrongfulness of the defendamttonduct or to conform the An indigent defendant is constitutionally entitled to an examining physician, at

) . . stateexpense, when mental status is an issue, but this statute is not the vehicle to sat

defendant'sonduct with the requirements of law at tinee of the ity this right. State vBurdick, 166 Ws. 2d 785480 N.W2d 528(Ct. App. 1992).
commissionof the criminal ofense chaged and, if sufcient ) ) )
informationis available to the physician or psychologisteach 971.165 Trial of actions upon plea of not guilty by rea -
an opinion, his orher opinion on whether the defendant need®n of mental disease or defect. (1) If a defendant couples
medicationor treatment and whether the defendant inotpe @ plea of not guilty with a plea of not guilty by reason of mental
tentto refuse medication or treatment. The defendant is not cofseaseor defect:
petentto refuse medicatioar treatment if, because of mental il (a) There shall be a separation of the issues with a sequential
ness,developmental disabilifyalcoholism or drug dependenceporderof proof in a continuous trialThe plea of not guilty shall be
andafter the advantages adidadvantages of and alternatives tdeterminedirst and the plea of not guilty by reason of mental dis
acceptingthe particular medication or treatment have beeraseor defect shall be determined second.
explainedto the defendant, one of the following is true: (b) If the pleaof not guilty is tried to a jurythe jury shall be

(a) The defendant is incapable of expressing an understandinigrmed of the 2 pleas and that a verdict will be taken upon the
of the advantages and disadvantages of accepting medicatiopleaof not guilty before the introduction of evidence on the plea
treatmentand the alternatives. of not guilty by reasoof mental disease or defect. No verdict on

(b) The defendant is substantially incapable of applying dhe first plea may be valid or received unless agreed talby
understandingf the advantages, disadvantages and alternativeeors.

to hisor her mental illness, developmental disahiktizoholism (c) If both pleas are tried to a juthat jury shall be the same,
or drug dependence in order to make an informed choice agxgepithat:
whetherto accept or refuse medication or treatment. 1. If one or more jurore/ho participated in determining the

(4) If the defendant wishes to be examined by a physicidist plea become unabte serve, the remaining jurors shall deter
psychologisor other expert of his or her own choice, the examingtinethe 2nd plea.
shallbe permitted to have reasonable access to the defendant for2. If the jury is dischaed prior to reaching a verdict ¢ime
the purposes of examination. No testimony regarding the men2ald plea, the defendant shall not solely on #wtount be entitled
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to a redetermination of the first plea aadlifferent jury may be (b) Felonies committed on or after July 30, 20@xcept as
selectedo determine the 2nd plea only providedin par(c), when a defendant is found not guilty by reason
3. If an appellate court reverses a judgment as to the 2nd géanental disease or mental defect of a felony committedron
but not as to the first plea and remands for further proceedingsater July 30, 2002, the court shall commit the person to the depart
if the trial courtvacates the judgment as to the 2nd plea but notragntof health services for a specified period not exceeding the
to the first plea, the 2nd plea may be determined byfexeiift jury maximumterm of confinement in prison that could be imposed on
selectedor this purpose. an offender convicted of the same felprplus imprisonment

(d) If the defendant is found not guilthe courshall enter a authorizecby any applicable penalty enhancement statstés,
judgmentof acquittal and dischge the defendant. If the defend jectto the credit provisions of 873.155
antis found guilty the court shall withholentry of judgment (c) Felonies punishable by life imprisonmetit.a defendant
pendingdetermination of the 2nd plea. is found not guilty by reason of mental disease or mental defect of

(2) If the plea of not guilty by reason of mental disease @aifelony thatis punishable by life imprisonment, the commitment
defectis tried to a jurythe court shall inform the jury that thdeeft —periodspecified by the court may be life, subject to termination
of a verdict of not guilty by reason of mental disease or defectigdersub.(5).
that, in lieu ofcriminal sentence or probation, the defendant will (d) Misdemeanors.When a defendant is found not guilty by
be committed to the custody ¢ie department of health servicegeason of mental disease or mental defect of a misdemdiamor
andwill be placed in an appropriate institution unless the cowgurtshall commit the person to the departnwriealth services
determineshat the defendant would not pose a danger to himsgif 5 specified period not exceeding two-thicdghe maximum
or herself or to others if releasadder conditions ordered by theierm of imprisonment that could be imposed against fnder
court. No verdict on the plea of not guilty by reason of mental digonyicted of the same misdemeanancluding imprisonment
ease or defect may be valid or received unless agregcat least  athorizedby any applicable penalty enhancement statstés,
five-sixthsof the jurors. _ jectto the credit provisions of §73.155

(3) (&) If a defendant is not found not guilty by reason ofmen 44y NoricE OF RESTRICTIONON FIREARM POSSESSION. If the

tal disease odefect, the court shall enter a judgment of convictiofotendantnder sub(1) is found not gui
i ; : guilty of a felony by reason
andshall either impose or withhold sentence undé8.13 (2) o mentaldisease or defect, the court shall inform the defendant

(b) If a defendant is found not guilty by reason of mental digs the requirements and penalties undé44..29
easeor defect, the court shall enter a judgment of not guilty by rea 1h) NOTICE OF RESTRICTIONSON POSSESSIONF BODY ARMOR.

sonof mental disease or defect. The court shall thereupon proc : - .
unders.971.17 A judgment entered under this paragraph is4'nte$et e defendant under sutt) is found not guilty of a violent fel

locutory to the commitment order entered unde®®l.17and °OnY: s defined in 941.291 (1) ()by reasorof mental disease
reviewableupon appeal therefrom ' or defect, the court shall inform the defendant of the requirements

History: 1987 a. 861989 a. 31334 1995 a. 2%.9126 (19) Sup. Ct. OrdeNo. andpenaltles under 941.291 _

%J—Oé% 207&/\15. 2d| Klv 5195133%2;0\2/7 a.26.9121 (6%|(a) ) b elemerthol (1j) SEXUAL ASSAULT; LIFETIME SUPERVISION. (a) In this sub
udicial Council Note, Wisconsin presently requires each elemerthe i ey ” ; ; ;

crime (including any mental element) to fp@ven before evidence is taken on thesecnon’ serious sex dénse” has the meaning given I989.615
pleaof not guilty by reason of mental disease or defect. This statute provides for g (b).
procedurabifurcation of the pleas of not guilty and not guilty ieason of mental : : :
diseaseor defect, in order that evidence presented on the latter issue not prejudice(b) If a person _'S found not guilty by reason _Of mer_]t_al disease
determinatiorof the former State ex rel. LaFollette Raskin 34 Wis. 2d 607(1976).  or defect of a serious sexfefise, the court mayn addition to

Thelegal efect of a finding of not guilty by reason of mental disease or defect itti i
that the court must commit the defendant to the custody of the department of heg%mmlttmlgthe ﬁerson to thflgfde_zpartment Qf.health senuoeter
andsocial services under s. 971.17. sub.(1), place theperson on lifetime supervision unde®389.615

g Sub-(2)dallfowts ?8 f;vAe-tsgéTs verdict on the plea of not guilty by reason of mentdl notice concerning lifetime supervision was given toglison
iseaseor defect. c ; : e :
The decision to withdraw a not guilty by reason of mental defect plea beIongswaders'973':I'Zsan(.j if the court determines that Ilfet.lme supervi
the defendant, not counsel. StateByrge, 225 Ws. 2d 702594 N.W2d 388(Ct.  Slonof the person is necessary to protect the public.
App. 1999),97-3217 )

Section972.01 (1), which requires state consent to the waiver of a jurgrimanal (1m) SEXUAL ASSAULT; R,EGBTRAT'ONA'\.'D TESTING. (a) 11
trial, applies when a defendant seeks to waive a jury in the responsibility phase i@ defendant under sufl) is found noiguilty by reason of men
bifurcatedtrial. The state has a legitimate interest in having the decision of mentgl disease or defect for a felony or a violation df85.765 (1,)

g%s]?%rﬁit')\illli\t/)\g%cildYesdggy_SSjggyState vMurdock,2000 WI App 170238 Wis. 2d 2011 stats., or of s940.225 (3m,) 941.20 (1), 944.2Q 944.30

A defendant can only be found not guiltyriepson of mental disease or defect afte(1m), 944.31 944.33 946.52 or 948.10 (1) (b)the court shall

admittingto the criminal conduct or being found guiltyhile the decision made in H ; i i i
the responsibility phase is not criminal in nature, the mental responsibility phars%qwrethe per.son to prowdg a blologlcal. spemmen to the. state
remainsa part of the criminal case in general, and the defendant is entittedke ~ Crime laboratories for deoxyribonucleic acid analysis. The judge
the 5th amendment at the mental responsibility phase without peisilite vLanr  shallinform the person that he or she may request expungement
genbach2001 WI App 222247 Wis. 2d 933634 N.W2d 916 01-0851 unders.165.77 (4)
A directed verdict against a criminal defendant on the issue of insanitonsts e . .
tutiohnaI.A I_Ieach vKorI1b,|9]_1|F.2d 1|24.9(1920%. sefondamofered " 2. Biological specimens required under sutdshall be
Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay i i i
testimonyregarding post-traumatic stress disorder from the guilt phase of a mur9 tainedand $memed as SpeCIflﬂml rules promulgated by the
trial did not violate the defendasiight topresent a defense and to testify on her ow§lepartmenof justice under s165.76 (4)

behalf. Morgan v Krenke,232 E3d 562(2000). NOTE: Par. (a) is shown as affected eff. 4-1-15 Bp13 Wis. Acts 20and 362
Restricting the admission pBychiatric testimony on a defendantiental state: Prior to 4-1-15 it eads:
Wisconsins Steele curtain. 1981 WLR 733. (a) If the defendant under sub. (1) is found not guiltyy reason of mental dis
easeor defect for a felony or a violation of s. 165.765 (1), 940.225 (3m), 944.20,
971.17 Commitment of persons found not guilty by or 948.10, the court shall equire the person to povide a biological specimen to

reason of mental disease or mental defect. (1) CommiIT- the state crime laboratories for deoxyribonucleic acid analysis.

MENT PERIOD. (@) Feloniescommitted befer July 30, 2002.  (b) 1m. a. Except as provided in suBdh, if the defendant
Exceptas provided in pafc), when a defendant is found not guiltyundersub.(1) is found not guilty by reason of mental disease or
by reason of mental disease or mental defect of a felony codefectfor any violation, or for the solicitation, conspiracy
mitted before July30, 2002, the court shall commit the person tattemptto commit any violation, oth. 940, 944, or 948 or s.

the department of health services for a specified period rid42.08or942.09 or ss.943.01to 943.15 the court may require
exceedingwo-thirdsof the maximum term of imprisonment thatthe defendant to comply with the reporting requirements under s.
could be imposed against anfefider convicted of the same-fel 301.45if the court determines that the underlying conduct was
ony, including imprisonment authorized by any applicaides  sexuallymotivated, as defined in 880.01 (5) and that itvould

alty enhancement statutes, subjecthte credit provisions of s. bein the interest of public protectida have the defendant report
973.155 unders.301.45
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b. If a court under subdm. a.orders a person to comphith  tion is ordered unless, for good cause, the examiner cannet com
the reporting requirementsnder s301.45in connection with a pletethe examination and requests an extension. In that case, the
finding of not guilty byreasonof mental disease or defect for acourtmay allow one 15-day extension of the examination period.
violation, or thesolicitation, conspiragyor attempt to commit a An examiner shall complete an outpatient examination and file the
violation, of s.942.09and the person was under the afjgl when report of examinationwithin 15 days after the examination is
he or she committed thefehse, the court may provide thaggon ordered.
termination of the commitment order under g@@#.or expiration _ (d) If the court orders aimpatient examination under pé),
of the order under sutf) the person be released from the requiret shall arrange for the transportation of the person to the examin
mentto comply with the reporting requirements unde3(4.45  ing facility within a reasonabléime after the examination is

2m. If the defendant under suli) is found not guilty by rea orderedand for the person to be returned to the jail or owitinin
sonof mental disease or defect for a violation, or for the solicita reasonable time after the examination has been completed.
tion, conspiracyor attempt to commit a violation, of®10.22 (2) (e) The examiner appointed under.pd) shall personally
940.225(1), (2), or(3),944.06948.02 (1)r(2),948.025948.05  observeand examine the person. The examiner or facility shall
948.051 948.053 948.06 948.07 948.075 948.08 948.085 have access to the persppast or present treatment records, as
948.095 948.11 (2) (a)or (am), 948.12 948.13 0r948.3Q of s.  definedin 5.51.30 (1) (b)and patient health care records, as pro
940.302(2) if 5. 940.302 (2) (a) 1. kapplies, or of $940.300r  vided under s146.82 (2) (c) If the examiner believes that the-per
940.31if the victim was a minor and tlefendant was not the vic son is appropriate for conditional release, the examstell
tim's parentthe court shall require the defendant to comply witkeporton the type of treatment and services that the person may
thereporting requirements under3§1.45unlessthe court deter needwhile in the community on conditional release.
mines,after a hearing on a motion made by the defendant, that thqp) The costs of an examination ordetedler par(a) shall be
defendants not required to comply under301.45 (1m) paid by the countyupon the order of the court as part of the costs

3. In determining under subtim. a.whether it would be in of the action.

theinterest of public protection to have the defendant report under(g) Within 10 days after the examiremeport is filed under

s.301.45 the court may consider any of the following: par.(c), the court shall hold a hearing to determine whether com
a. The ages, at the time of the violation, of the defendant amgtment shall take the form of institutional care conditional
the victim of the violation. release.
b. The relationship between the defendant and the victim of (3) CommiTMENT ORDER. (a) An order for commitment under
the violation. this section shall specify either institutionzdre or conditional
c. Whether the violation resulted in bodily harm, as definedlease.The court shall order institutional care if it finds by clear
in 5.939.22 (4)to the victim. and convincingevidence that conditional release of the person

d. Whether the victim stdred from a mental iliness or mentaWould pose a significant risk of bodily harm to himself or herself
deficiencythat rendered him or her temporarily or permanentBr to others or of serious property damagfethe court does not
incapableof understanding or evaluating the consequences of Rigkethis finding, it shall order conditional release. In determin

or her actions. ing whether commitment shall be for institutional care or condi
e. The probability that the defendant witmmit other viola tional releasethe court may considewithout limitation because
tionsin the future. of enumeration, th@ature and circumstances of the crime, the

: erson’smental history and present mental condition, where the
to thgé Aaﬂyt/igjrl;rgggté)that the court determines may be reIev"’"ﬁersonwill live, how the person will support himself or herself,
p ) what arrangements are available to ensure that the person has

4. If the court orders a defendant to comply with the reporting.cesqo and will take necessary medication, and what arrange
requirementsinder s301.45 the court may order the defendanpentsare possible for treatment beyond medication.
to continueto comply with the reporting requirements until his or (b) If the state proves by clear and convincing evidence that the
herdeath. . . personis not competent to refuse medication or treatmerthfor

5. If the court orders a defendant to comply with the_report"’gbrson’smental condition, under the standard specified in s.
requirementsinder s301.45 the clerk of the court in which the 971 16(3), the court shall issue, as part of the commitment prder
orderis entered shall promptly forward a copithe order to the g, order that the person is not competent to refuse medication or

departmenbf corrections. If the finding of not guilty by reasonyreatmentfor the persors mental condition and thathoever
of mental disease or defect on which dinder is based is reversed,;gministersthe medication or treatment to the persshall

setaside or vacated, the clerk of the camall promptly forward observeappropriate medical standards.
to the department of correctioasertificate stating that the find (c) Ifthe court ordespecifies institutional care, the department

ing has been reversed, set aside or vacated. of health services shall place the person imatitution under s.
(2) INVESTIGATION AND EXAMINATION. (a) The courshall 57 37(3)that the department considesspropriate in light of the

enteran initial commitment order under this section purstant ,epapilitativeservices required by the persand the protection

a hearing held as soams practicable after the judgment of nogt pypjic safety If the person is not subject to a court order deter

guilty by reason of mental disease or mental defect is entéiredyining the person tde not competent to refuse medication or

the court lacks stfcient information to make the determinationyeatmentor the persors mental condition and if the institution

requiredby sub.(3) immediately after trial, imay adjourn the jn \which the person iglaced determines that the person should be
hearingand order the department of health services to ConducéLfbjectto such a court ordethe institution may filavith the court,

predispositiorinvestigation using the procedures.972.150r a yjth notice to theperson and his or her counsel and the district
supplementarynental examination or both, to assist the court iyiorney,a motion for a hearing, under the standard specified in s.
framing the commitment order o 971.16(3), on whether the person is not competent to refuse- medi

(b) If a supplementary mental examination is ordered undgitionor treatment. A report on which the motion is based shall
par.(a), the court mayappoint one or more examiners having thgccompanythe motion and notice of motion and shall include a
specialized knowledge determined by the court to be approprigtgtemensigned by a licensed physician that asserts that the per
to examine and report upon the condition of the perdorlieu  sonneeds medication or treatment and that the person éonot
thereof,thecourt may commit the person to an appropriate menfétentto refuse medication or treatment, based on an examination
healthfacility for the periodspecified in pac), which shall count of the person by a licensed physician.itAi 10 days after a
asdays spent in custody undei933.155 motionis filed under this paragraph, the court shall deterhiae

(c) An examiner shall completan inpatient examination person’scompetency to refuse medication or treatment for the
underpat (b) and file the report within 15 days after the examingerson’smental condition. At the request of the persasor her
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counselor the district attorneyhehearing may be postponed, butunders.51.37 (3)until the expiration of theommitment or until

in no case may the postponeehring be held more than 20 daysgainconditionally released under this section.

aﬂ:era motion iS f||ed Under thIS paragraph. If the diStI’iCt attorney (4) PETITION FORCONDITIONAL RELEASE. (a) Any person who
theperson and his or her counsel waive their respective opportygicommitted for institutional care mayetition the committing
tiesto present other evidence on the issue, the court shak deggfurtto modify its order by authorizing conditional releasatif
minethe persors competency to refuse medication or treatmef¥aste months have elapsed since thitial commitment order

on the basis of the report accompanying the motion.théh \yasentered, the most recent release petition was denied or the
absencef these waivers, the court shall hold an evidentiary-hegfstrecent order for conditional release was revoked. The-direc

ing on the issue. If the state proves by evidence that is clear f thefacility at which the person is placed may file a petition
convincingthat the person is not competémtrefuse medication ,n4erthis paragraph on the perssivehalf at any time.

or treatment, under the standard specified i874.16 (3) the b) If th il timel i ithout | th
courtshall ordethat the person is not competent to refuse medica_ () € persornies a umely petition without counsel, the
tion or treatment for the persamental conditiornd that whe ~courtshall serve a copy of the petition the district attorney and,

everadministers the medication or treatment to the pesafi SUPieCtto sub(7) (b), refer the matter to the state public defender
observeappropriate medical standards. for determination of indigency and appointment of counsel under

(d) If the court finds that the person is appropriate for c—on(g'977'05 (4) (j) If the person petitions through counsel, his or her

tional release, the court shall notify the department of health s Ftorneyshgll serve the district gttorney »
vices. The department of health services and the county depart (€) Within 20 days after receipt of the petition, the court shall
mentunder s51.42in the county of residence of the person shaiPPointone or more examiners having the specialized knowledge
preparea plan that identifies the treatment and services, jft determinecby the court to be appropriate, who shall examine the
the person willreceive in the communityThe plan shall addressPersonand furnish a written report of the examination to the court
the persons need, if anyfor supervision, medication, communityW'th'n 30 days after appointment. The examiners sh_aII have rea
supportservices, residential services, vocational services, afnableaccess to the person fourposes of examination and to
alcoholor other drug abuse treatment. The department of hedfig persons past and present treatment records, as defined in s.
servicesmay contract with a coungjepartment, under51.42 (3) 51.30(1) (b) and patient health care records, as provided under
(aw) 1. d, with another public agency or withpaivate agency to S-146.82 (2) (c) If any such examiner believes that the peison
providethe treatment and services identified in the plan. The plaapropriatefor conditional release, the examiner shall report on
shall specify who will be responsible for providing the treatmeribetype oftreatment and services that the person may need while
andservices identified in the plan. The plan shall be presentedrtdhe community on conditional release.
the courtfor its approval within 21 days after the court finding that (d) The court, without a juryshall hear the petition within 30
the person is appropriate for conditional release, unless the coufatysafter the report of theourt-appointed examiner is filed with
department,department of health services apdrson to be the court, unless the petitioner waives this time limit. Expenses
releasedequest additional time to develop the plan. Ifdbenty of proceedings under this subsection shall be paid as provided
departmenbf the persois' county of residence declinespi@pare unders.51.20 (18) The court shall grant the petition unless it
aplan, the department of health services may arrange for anoi@ds by clear and convincing evidence that the person wunse
countyto prepare the plan if that county agrees to prepare the pledignificant risk of bodily harm to himself or herself orotihers
andif the individual will be living in that county or of serious property damage if conditionally releasedndking

(e) An order forconditional release places the person in this determination, the court may consideithout limitation
custodyand control of the department of health servidesondi  becauseof enumeration, thenature and circumstances of the
tionally released person is subject to¢baditions set by the court crime, the persors mental history and present mental condition,
andto the rules of the department of health services. Before a péherethe person will live, how the person will support himself
sonis conditionally released by the court under this subsectiatarself,what arrangements are available to ensure that the person
the court shall so notify the municipal police department artghs access to and wiltake necessary medication, and what
countysherif for the area where the persaiil be residing. The arrangementare possible for treatment beyond medication.
notificationrequirement under this paragraph doesapmly if a (e) 1. If the court finds that the persorajgpropriate for condi

municipaldepartment or county shérsubmits to the courtwrit-  ion4 release, the court shall notify the department of health ser

ten statement_waiving the right to be notified. If the departme{) es. Subject to sub@. and3., the department of health services
of health services alleges that a released person has violated the county department GndsarSl 42in the county of resi

conditionor rule, or that the safety of the person or others requirgs .o+ the person shall prepare a plan that identifiegreres
thatconditional release be revoked, he or she may be taken i Qntand services, if apyhat the person will receive in the com

custodyunder the rules of the departmerthe department of : .
healthservices shall submit a statement showing probable caH%"én'ty'. _The ple}n s_haII address_ tpersors neeq, i an,yfor .
sStpervisionmedication, community support services, residential

of the detention and a petitionrevoke the order for conditional . . .
services,vocational services, and alcohol or other drug abuse

releaseao thecommitting court and the regionafioé of the state freatment The department of health services may contract with
public defender responsible for handling cases in the Cou@iounty department, under51.42 (3) (aw) 1. dwith another

wherethe committing court is located within 72 hours after th Sublic agencyor with a private agency to provide the treatment
detentionexcluding Saturdays, Sundays, and legal holidaye dservices identified in the plan. The plan shall specify who will

courtshall hear the petition within 30 days, unless the hearing"ﬂ? ; L > . o
time deadline is waived by the detained person. Pending the re_%responsmle for providinthe treatment and services identified

cationhearing, the department of health services may detain tid€ Plan. The plan shall be presented to the court for its approval
personin a jail or in a hospital, center or facility specified by Jwithin 60 days after the court finding that the person is appropriate
51.15(2). The state has the burden of proving by clearcame for conditional releaseinless the county department, department
vincing evidence that any rule or conditiofirelease has been vio Of health services and person to be released request additional
lated, or that the safety of the person or others requires that-corftine to develop the plan.

tional release be revoked. tiie court determines after hearing 2. If the county department of the persogbunty ofrest
thatany rule or condition of release has been violated, or that thencedeclines to prepare a plan, the department of health services
safetyof the persormr others requires that conditional release baay arrange for any other county to prepare the plan if that county
revoked,it may revoke the order for conditional release @mttr agreedo prepare the plan and if the person will be living in that
that the releasegberson be placed in an appropriate institutiooounty. This subdivision does not apply if the person was found
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not guilty of a sex dense, as defined in301.45 (1d) (b)by rea 3. The appropriate county department undeblk42 or
sonof mental disease or defect. 51.437

3. If the county department for the personbunty of resi (b) Upon the expirationf a commitment order under sib),
dencedeclines to prepare a plan for a person who was found tte court shall dischge the person, subject to the right of the
guilty of a sex dense, as defined in 301.45 (1d) (h)by reason departmenbf health services or the appropriate county depart
of mental disease or defect, the department may arrange for amntunder s51.420r51.437to proceed against the person under
of the following counties to prepare a plan if the county agreesdie. 51 or 55. If none of those departments proceeds against the

do so: personunder ch51 or 55, the court may order the proceeding.

a. The county in which the person was found not guiltyeay (6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (@) In this
sonof mental disease or defect, if the person will be living in thatibsection:
county. - N _ 1. “Crime” has the meaning designated i849.01 (1)

b. A county in which a treatment facility for sexeniders is 2. “Member of the family” means spouse, domestic partner
located,if the person will be living in that facility _ underch. 770, child, sibling, parent or legal guardian.
~ (4m) NOTICEABOUT CONDITIONAL RELEASE. (&) In this subsec 3. “Victim” means a person against whom a crime has been
tion: committed.

1 ““Crime" has the mea.ni“ng designated i949.01 (1) (b) If the court orders that the defendam®mmitment is ter
2. “Member of the family” means spouse, domestic partn@iinatedunder sub(5) or that the defendant be discped under

underch.770, child, sibling, parent or legal guardian. sub.(6), the department of health services shall do all of the fol
3. _“Victim” means a person against whom a crime has belewing in accordance with paic):
committed. 1. If the person has submitted a card under{@garequesting

(b) If the court conditionally releases a defendant under thistification, make a reasonable attempt to notify the viofithe
section the district attorney shall do all of the following in aceordcrime committedby the defendant, oif the victim died as a result
ancewith par (c): of the crime, an aduthember of the victing' family or if the vic

1. Make a reasonable attentpinotify the victim of the crime tim is younger than 18 years old, the vicirparenbr legal guard
committedby the defendant pif the victim died as a result of theian.

crime, anadult member of the victirs’family or if the victim is 2. Notify the department of corrections.
younger than 18 years old, the wcm;da_rent or legal guardian. (c) The notice under pafb) shall inform the departmenf
2. Notify the department of corrections. correctionsand the person under péb) 1. of the defendang

(c) The notice under pafb) shall inform the departmenf nameand termination or disclge date. The department of health
correctionsand the person under pé#o) 1. of the defendans servicesshall send the notice, postmarked at least 7 days before
nameand conditional release date. The disattirney shall send the defendans’ termination or dischge date, to the department
the notice, postmarkedo later than 7 days after the court ordersf corrections and to the last-known address of the person under
the conditional release under this section, to the departmentpai.(b) 1.
correctionsand to the last-known address of the person under par(d) The department of health services shall design and prepare
(b) 1. cards for persons specified in g@) 1.to send to the department.

(d) Upon request, the department of health services shall assfs¢ cards shall have space for these persons to provide their
district attorneys in obtaining information regarding personsamesand addresses, the name of the applicable defeaddnt
specifiedin par (b) 1. any other informationthe department determines is necessary

(5) PETITION FOR TERMINATION. A person on conditional Thedepartment shall provide the cards, without gbato district
releasepr the department of health services on his or her behaiftorneys. District attorneys shall provide the cards, without
may petition the committing court to terminate the order of congharge fo persons specified in pén) 1. Thesepersons may send
mitment. If the person files a timely petition without counsel, theompletedcards to the department. All departmental records or
courtshall serve a copy of the petition the district attorney and, portionsof records that relate to mailing addresses of these
subjectto sub(7) (b), refer the matter to the state public defendesons are not subject to inspection or copying unde®.85 (1)
for determination of indigency and appointment of counsel undexceptas needed to comply with a request under @ub) (d)or
s.977.05 (4) (j) If the person petitions through counsel, his or her 301.46 (3) (d)
attorneyshall serve the district attorneyrhe petition shall be  (7) HeariNGs AND RIGHTS. (a) Thecommitting court shall
determinecas promptly as practicable by the court without a jurgonductall hearings under thisection. The person shall be given
The court shall terminate the order of commitment unless it findgasonable notice of the time and place of each such hedhirg.
by clear and convincing evidendeat further supervision is nec courtmay designate additional persons to receive these notices.
tess?t:yto prevfent e_slgnlflcant ”SI((j of bodllylharmkt_o tt][ﬁpt(ejrston or (b) Without limitation by enumeration, at any hearing under
o others or of serious property damage. In making this determigag <o ction the person has the right to:

tion, the court may considewithout limitation because of enu . o
y d 1. Counsel. If the person claims or appears to be indigent, the

meration,the nature and circumstances of the crimept#rsons X o
mentalhistoryand current mental condition, the persomehay courtshallrefer the person to the authority for indigency deter

ior while on conditional release, and plans for the pessaring Minationsunder s977.07 (1)

arrangementssupport, treatment and other required senades 2. Remain silent.

terminationof the commitment orderA petition under this sub 3. Present and cross—examine witnesses.
sectionmay not be filed unless at least 6 months have elapsed 4 Have the hearing recorded by a court reporter

sincethe person was last placed on conditional release or since th‘fc) If the person wishes to be examinedaphysician, as

mostrecent petition under this subsection was denied. defined in s971.16 (1) (a)or a psychologistas defined in s.
(6) EXPIRATION OF COMMITMENT ORDER. (a) At least 60 days 971 16(1) (b), or other experof his or her choice, the procedure

prior to the expiration of a commitment order under §lpthe |,1qers.971.16 (4)shall apply Upon motion of an indigent per

department of health services shall notify all of the following: son,the court shall appoint a qualified and available exanfarer

1. The court that committed the person. the person at public expense. Examiners for the person or the dis
2. The district attorney of the county in which the committrict attorney shall have reasonable access to the perspuorfor
mentorder was entered. poses ofexamination, and to the perssmpast and present treat
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mentrecords, as defined in%1.30 (1) (b)and patient health care Subig3t)h(0) its Iafia"y valid Otﬂ ﬁr?ﬁedurarltdue r;rocessdgtr_oun?s flor twohprimary rer?_ .
: sons: e statute requires that the court grant a conditional release hearing, whic
recordsas prowded under $46.82 (2) (C‘) the committed person may request every 6 months. Although that review is not spe

(d) Upon a showing by the proponent of gmagise under s. cific to the medication ordeit must necessarily include a review of the medication
: : f _ der;and 2) language in this section outside sub. (3) (c) implicitly requires periodic
807.13(2) (c) testimony may be received into the record of a-hegfiei i 3% T \ood 2010 Wi 17323 Ws. 2d 321 /80 K.Wad 63 072767
ing under this section by telephone or live audiovisual means. “Propertydamage” in sub. (3) (a) includes not only physical harm or destruction,

butalso loss of goods or mone$tate vBrown,2010 WI App 13,328 Ws. 2d 241
(7m) MOTION FORPOSTDISPOSITIONRELIEF AND APPEAL. (@) A 7501 w2d 10209-1822

motionfor postdisposition relief from a final order or judgment by The proper standard of review of the trial casidangerousness finding undemb.

aperson subject o thigction shall be made in the time and marf), 1227 5o, 22 Bpeles Lacel S0, 18 e o ony factors of sub. (4)
nerprovided in ss809.30t0 809.32 An appeal by a person sub (d), 2009 stats., and balancing the interests at stake. SRa@wall201l Wi App

jectto this section from a final order or judgmemider this sec 102 336 Ws. 2d 399802 N.W2d 194 09-2779

tion or fromanorder denying a motion for postdisposition relief Underthe broad terms of s. 51.30 (7), the confidentiality requirements created
. . . . unders. 51.30 generally apply to “treatment records” in criminal not guilty by reason
shallbe taken in the time and manner provided i868.04 (3)  of insanity (NGI) cases. All conditional release plans in NGI cases are, by statutory

and809.30t0809.32 The person shall file a motion for postdis definition, treatment records. They are “created in the cooirpeoviding services

positionreliefin the circuit court before a notice of appeal is fileff ggg’éﬂ;’gﬁ for mental iiness,” and thus should be deemed confideiedrder

unlessthe grounds for seeking relief arefaziéncy of the e  Courtfor La Crosse Count2012 Wi App 42340 Wis. 2d 663814 N.W2d 867
denceor issues previously raised. 10-3120

~ . ub.(3) (c) is unconstitutional to the extent that it allows administration of psycho
(b) An appeal by the state from a final JUdgment or order unqﬁf)ic medication to an inmate based on a finding of incompetence to refuse without

this section may be taken to the cooftappeals within the time therebeing a finding that the inmate is dangerous to himself or others. HDI$SS,
specifiedin s.808.04 (4)and in the manner provided for civil %56\/':-23%%967192?7(615?97)- But see StateWbod, 2010 W1 17323 Ws. 2d 321780
appealaunder chs808 and809. e

(8) AppLicaBiLITY. This section governs the commitmentg71 18 |nadmissibility of statements for purposes of
releaseand dischage of persons adjudicated not guilty by reasogyamination. A statement made by a person subjecteusto
of mental disease or mental defect fdienbes committed on or chjatric examination or treatment pursuant to this chapter for the
afterJanuary 1, 1991. The commitment, release and dg&hér pyrposesf such examination or treatment shall not be admissible
personsadjudicated not guilty by reason of mental disease of MR evidence against the persoreiny criminal proceeding on any

tal defect for ofenses committed prior to January 1, 1991, shalsyeother than that of the persenhental condition.
begoverned by.971.17 1987 stats., asfatted byl1989 Wscon- History: 1993 a. 486

sinAct 31

History: 19]5 C. 4301977 c. 3531977 c428s.115 1983 a. 359Sup. Ct. Order 971.19 Place of trial. 1) Criminal actions shall be tried in
La1VMEs. 2d xil (1987):1987 2394 1989 a. 31142 334 309 5uP- Cl O1delS8  the county where the crin(we) was committed, except as otherwise
Wis. 2d xvii (1990):1991 a. 39189, 269, 1993 a. 1698, 227; 1995 a. 2%.9126 (19) ounty , p
1995a. 417425 440, 448 1997 a. 35130, 181, 252, 275 1999 a. 892001 a. 95 provided.
l03523331%'752262030"’}127‘7‘21%228837 a 5‘%632?75 9121 (6) (2)2007 a. 16,2009 (2) Where2 or more acts are requisite to the commission of
a. 3 f ; a. a. . . . .

Cross—reference: See also ctDHS 9§ Wis. adm. code. any offense, the trial may be in any county in which any of such

Judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard foracts occurred.
admissionof testimony by telephone or live audio-visual means at hearings under . . s
this section to that governing other evidentiary criminal proceedjRgsOrder df (3) Wherean ofense is committed on or within one—foudth
1-1-91] amile of the boundary of 2 or more counties, the defenuabayt

Neithersub. (3), the due process clause, oretigal protection clause provides abe tried in any of such counties.
right to a jury trial in recommitment proceedings. Stafd.8.159 Ws. 2d 206464 . . . . . .
N.W.2d 41 (Ct. App. 1990). (4) If a crime is committed in, on or against any vehicle-pass

Thestate, and not the county responsible for funding the conditions for a persoiing through or within this state, and it cannot readily be deter
conditionally released under this section. RoloGoers, 174 Ws. 2d 709497  minedin which county the crime was committed, the defendant

N.W.2d 724(Ct. App. 1993). S . ;
It is not a denial of due process for an insanity acquitee to be confined to a s'igéy be tried in any county through which such vehicle has pa_ssed
healthfacility for so long as he or she is considered dangerous, although sane, ploln the county where the defendarttavel commenced or termi
videdthat: 1) thecommitment does not exceed the maximum term of imprisonmentated.
thatcould have been imposed for the criminéén$e chaged; and 2) the state bears . .
the burden of proofhat the commitment should continue because the individual is (5) If the act causing death in one county and the death
adangerto himself, herself, or others. StatdRandall 192 Ws. 2d 800532 N.w2d  ensuesn anotherthe defendant may be tried in either courlty
94 (1995),94-1053 ; ; i ind i
) . . ) _ eitherlocation can be determined, the defendant may be tried in
Thesentence of a defendant convicted of committing a crime while committed tgg% t h the body is f d
to a prior not guilty by reason of mental disease or defect commitment under this county where the body Is round.
tion may not be served concurrent with the commitment. St&eulczewski209 (6) If an ofense is commenced outside the state and is con
Wis. 2d 1, 561 N.W2d 781(Ct. App. 1997)96-1323 S gy
A court may not order a prison sentence consecutive to a commitment under%fgnmatedwnhm the state, the defendamay be tried in the
section. A sentence can onlyibgposed concurrent or consecutive to another sefOUNtywhere the dénse was consummated.
tence. State vHarr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815 (7) If a crime is committed on boundary waters at a place

A commitment under this section is legal cause under s. 973.15s(8y tie sen : TR
tenceof a defendant who commits a crime while servingctramitment. Whether Where2 or more counties have common jurisdiction undgrGs

to stay the sentence while the commitment isfiectbr to begin the sentence imme or 2.04 or under any other lawhe prosecution may be in either

diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d i is fi
495 574 NW2d 660(1998) 961323 countg:sr;l'r;lebcountylwhosle proceaga(ljlnstghehcbénder is 'ﬂrSth' A
The 30—day requirement in sub. (3) (e) is directofe failure to have a hearing S€rvedshall be conclusively presumed to be the county in whic
within 30 days of filing a petition to revoke a conditional release does not causethe crime was committed.
gggr‘;gg°vsues°_°2”;p§g§%g?ﬁ_%3;5’3;‘;559398%6““0”- Steehertz2002 WI App (8) In an action for a violation of 848.31 the defendant may
Section51.75, the interstate compactmental health, does not apply to individu be tried in the county where the crime was committed or the
als found not guilty of criminal chaes by reason of mental disease or defect i i i
accordwith this section. State Devore,2004 WI App 87272 Ws. 2d 383679 Eounty of IawfuIIreS|dence of the child.
N.W.2d 890 03-2323 (9) In an action under 801.45 (6) (apr (ag), the defendant
A circuit courts order for commitment under sub. (3) (@) should be reviewder  mgay be tried in the defendasttounty of residence at the tirthet

2;‘5"1‘:7'3”?1’;’(,&2? gg'gigﬁfggta,\fs\?zrg' 33‘53(%"_"82'52 2008 Wi App 1702008 Wi the'complaint is filed. If the defendant does not have a county of

Sub.(3) (c) facially satisfies substantive due process protections. A finding-of dd&@sidencen this state at the time that themplaint is filed, or if

gerousness not required to order the involuntary medication of an individuat conthe defendans county of residence is unknown at the time that the
mittedunder this section. Findings of dangerousness based on the original-com [P P
ment under sub. (3) and on the denial of a petition for conditional releasesuhder E‘&mplamtls filed, the defendant may be tried in any of the follow

(4) (d) continueto be present until they are changed or upséth $tich a basis pres  iNg counties:

ent,a court evaluating a motion for an involuntamgdication order need not make : ; : ; ;
separat®r independent findings of dangerousness. Siatbed,2010 WI 17323 (a) Any county in which he or she has resided while SUbJeCt to
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(b) The county in which he or she was convicted, found npermits. Substitution of a judge assigned a preliminary
guilty or notresponsible by reason of mental disease or defectextaminationunder this subsection exhausts the right to substitu
adjudicateddelinquent for the sexfeinse that requires the persortion for the duration of the action, except under ¢ap.

to register under 01.45 (4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A

(c) If the defendant is required to register und&04.45 (1g) written request for thesubstitution of a di€rent judge for the
(dt), the county in which the persaras found to be a sexually vio judgeoriginally assigned to the trial of the action may be filed with
lent person under ci80. theclerk before making any motions to the trial court and before

(d) If the person is required to register only und&04.45 (1g) arraignment.
(f) or(g), any county in which the person has been a student in thi(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If
stateor has been employed or carrying on a vocation in this stsagiew judge is assigned to the trial of an action and the defendant

(10) In an actiorunder s30.547for intentionally falsifying an Nas not exercised the right to substitute an assiguee, a writ
applicationfor a certificate of numbea registration or a certifi tenrequest for the substitution thfe new judge may be filed with
cateof title, the defendant may be tried in the defendasdunty theclerk within 15 days of the cleskgiving actual notice or send
of residence at the time that the complaint is filed, in the couﬁf&nonce of theassignment to the defendant or the defenslant
wherethe defendant purchased the boat if purchased from a de? rney. If the notification occurs within 20 days of the date set

or the county where the departmennatural resources received!©r trial, the request shall be filed within 48 hours of the cterk’
the application. giving actual notice or sendingptice of the assignment. If the

. . notification occurs within 48 hours of the trial or if there has been
in t(f}é-)C(ll)rl],ll’?t?/ %:/:rt:gpeut?\cée\r/iiﬁr?{ %;n)%etr:]ge?je\t?cr;?rgr:teggg dbittrt'ﬁgno notification, the defendant may make an oral or written request

time of the ofense or in any other county designated under thf%r substitution prior to the commencement of the proceedings.
(6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.

section. In an action under 843.203 the defendant may be tried . ; :
3 y In actions involving more than one defendant, the request for sub

in the county where the victim or intended victim was located stitution shall be made jointly by all defendants. If severance has
thetime of the diense or in any other countigsignated under this h ) . ;
y g beengranted and the right to substitute has not been exercised

section. prior to the granting of severance, the defendant or defendants in
(12) Exceptas provided in 971.223 in an action for a vioka - o4 chaction may request a substitution under this section.

tion of chs.5t0 12, subchlll of ch. 13 or subchlll of ch. 19 or
e (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate

for a violation of any other law arising from or in relation to th {ord il enci di tund
official functionsof the subject of the investigation or any mattefOUrtOraers a new trial @entencing proceeding, a request under

thatinvolves elections, ethics, or lobbying regulation undher, IS Section may bdiled within 20 days after the filing of the
51012, subchlll of ch. 13 or subchlll of ch. 19a defendant who remittitur by the appellate court, whether or not a request for sub

is aresident of this state shall be tried in circuit court for the courﬁytuuon was made prior to the time the appeal was taken.

wherethe defendant resides. For purposes of this subsection, 48) PROCEDURESFORCLERK. Upon receiving a request fsub
personother than a natural person resides withoanty if the Stitution, the clerk shall immediately contact the judge whose sub

person’sprincipal place of operatios located within that county stitution has been requested fardetermination of whether the
History: 1987 a. 3371993 a. 98486 1995 a. 4401997 a. 1981999 a. 892003 requestvas made timely and in proper form. If no determination
a.36;, 2007 a. 12009 a. 180 is made within 7 days, the clerk shall refer the matter to the chief

Whenfailure to file a registration form and the act of soliciting contributions wergidgefor the determination and reassignment ofatt#ion as nec
elementof the ofense, venue was proper in either of the 2 counties under sub. ; ;
Blenskiv. State73 Ws. 2d 685245 N.W2d 906(1976). )ssary. If the request is determined to be proplee clerk shall

A specific instruction ovenueneeds to be given only when venue is contestedequesthe assignment of another judge undétsd..03

Statev. Swinson2003 WI App 45261 Wis. 2d 633660 N.W2d 12 02-0395 , i
If any element of the crime clgged occurred in a given countiien that county (9) JUDGE'SAUTHORITY TOACT. Upon the flllng ofa request for

canbe theplace of trial. Because the crime of receiving stolen property requires m&ebstitutionin proper form and within the proper time, the judge
thantwo acts, and one of the acts is that the property must be stolen, venue is progghpsesubstitution has been requested has no authority to act fur

establishedn the county where that act occurred. Statéppold,2008WI App 13Q ; ; initi
313Wis. 2d 699757 N'W2d 825 071773 therin the action except to conduct the initial appearance, accept

Thephrase “for a violation of any other law arising from or in relation to” in supleasand set bail.

(12) modifies both “the dicial functions of the subjedf the investigation” and “any Ot i
matter that involves elections, ethics, or lobbying regulation.” Accordisgly (12) (10) FORM OF REQUEST. A request for substitution of a JUdge

establishesenue in theounty where the defendant resides for an alleged violatidmay be made in the following form:
of any other law arising from or in relation to any matter that involves elections, e
ics, or lobbying regulation. State denser2010 WI 38324 Wis. 2d 586782 N.W.2d gTATE OF WISCONSIN
415, 08-0552 CIRCUIT COURT

In sub.(12) “regulation” modifies only “lobbying.” Because regulation modifies Count
only the word lobbying, sub. (12) is not limited to violations of administrative regula’** Yy
tions; rather it encompasses violations of any matter that involves elections, ethi&ate of \Wsconsin
andlobbying regulation. State ¥ensen2010 WI 38324 Ws. 2d 586782 N.w2d
415 08-0552

....(Defendant)

971.20 Substitution of judge. (1) DerINITION. In this see Pursuanto s.971.20the defendant (or defendants) request (s)

tion, “action” means all proceedings before a court from the filingsubstitution for thédon. .... as judge in the above entitled action.
of a complaint to final disposition at the trial level. Dated.... .. (year)

(2) ONE suBsTITUTION. In any criminalaction, the defendant ....(Signature of defendant or defendsuatttorney)

hasa right to only one substitution afjudge, except under sub. (11) RETURN OF ACTION TO SUBSTITUTEDIUDGE. Upon the fi

(s7e)<':ti-c|;rr]1e right of substitution shall be exercised as provided in trllﬁsg of an agreement signed by the defendant or defesdsttd

neyand by the prosecuting attornélye substituted judge and the
(3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY  gypstitutingjudge, the criminal action and all pertinent records

EXAMINATION. (@) In this subsection, “judge” includes a circuitsha)| pe transferred back to the substituted judge.

court commissioner who is assigned to conduct the preliminaryiisiory: 1981 c. 1371987 a. 271997 a. 2502001 a. 61

examination. NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20

; e A : prior to its repeal and ecreation by ch. 137, laws of 1981.
(b) A written request for the substitution of aféiient judge Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec

for the l.L_ldge QSSigned to preSi(_je at the prelimina_ry_ examinat'tﬂe of allowing defendants in criminials one substitution of the assigned judge
may be filed with the clerk, or with the court at the initial appeagponmaking a timely request. The statute is not to be used for delay nor for “judge

3 ; shopping,”but is to ensure a fair and impartighl for the defendants. The statute
ance. If filed with the clerk, the request mustfiled at least 5 days doesnot govern removal for causéthe assigned judge through afidaivit of preju-

beforethe preliminary examination unless the court otherwisge.
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Sub.(2) clarifies that the defendant has a righonly one substitution of judge in unders.971.225 (1) (ajo (c) exist, the court may proceed under
acriminal action, unless an appellate court orders a new trial. Prior sub. (2} so R9%71.225 )
vided, but the eflect of this provision was unclear in light of the introductohyase i ”
of prior sub. (3). History: 1981 c. 15.
Sub.(3) allows the defendasttight of substitution to be used against the judge Relevantactors as to whether a change of venue shoulddermegranted include:
assignedo the preliminary examination and specifies the timing of these request.the inflammatory nature of publicity concerning the crime; 2) the degrekich
Sub.(4) allows the defendasttight of substitution to be used against the judgedversegublicity permeated the area from which jilny would be drawn; 3) the tim
originally assigned to preside at trial, specifying the timing of these requests. ing and specificity of th@ublicity; 4) the degree of care exercised; 5) the amount of
Sub. (5) allows the defendastright of substitution tde used against a judge difficulty encountered in selecting the jury panel; 6) the extent to which the jurors
assignedo preside at trial in place of the judge originally assigned, specifying tigerefamiliar with the publicity; 7) the defendants use of challenges available in voir

timing of these requests. ] ) ) o ~dire 8) the states participation in adverse publicity; 9) the severity of tHersfe
Sub.(6) clarifies that all defendanits a single action must join in a substitution chargedand 10)the verdict returned. Statektebard50 Ws. 2d 408184 N.w2d
request. 156 (1970).

e f oo | . ; €Wnhile actual prejudice need not be shown, there must be a shofrdngasonable
trial, irrespective of whether a substitution of judge was requested prior to the ap pres .

It is the only exception to the rule of one substitution per action. The time limit &rvslgtglgﬁ)(fl%%%élce inherent in the situation. GibsoBtate55 Ws. 2d 1.0, 197

therequest is tied to filingf the remittituy in accordance vvjth Rohl Btate 97 Ws. Thetiming. specificity inflammatory nature. and degree of permeation of public
2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to ala). g, Sp Y y : 9 p pu

i extremely important in determining the likelihood of prejudlicdkhe commu
Slrlg(\:h(’e:eh;insgusb.]smu“on request to be made upon appellate remand for new senterinI J State ex rel. Hussong Froelich,62 Wis. 2d 577215 N.W2d 390(1974).

Sub. (8) provides for the determination of the timeliness and propriety of the subWhennews stories concerning the crime were accurate informational articles of
stitutionrequest to be made by thkief judge if the trial judge fails to do so within @nature that would not cause prejudice and 4 months had elapsed betweésiithe
7 days. cation of the news stories and the trialténded to indicate little or no prejudice

Sub.(9) is prior sub. (2), amended to allow the judge whose substitution has bégainsthe defendant. JonesState6 Ws. 2d 105223 N.W2d 889(1974).
requestedo accept any plea. Tipeior statute allowed the judge to accept only pleas Therewas no abuse of discretion in not changing the venue of a prosecution for
of not guilty This revision promotes judicial economy by allowing the judge whoskst-degreenurder when the transcript of the hearmgthe issuance of the arrest war
substitutionhas been requested to accept a guilty or no contest plea tendered bydhewas sealed, the preliminary examination and other hearingsclesesl to the
defendanbefore the action is reassigned. Defendants preferring to have guilty orgublic and press, the police aptbsecutor refused to divulge any facts to the public
contestpleas accepted by the substituting judge may obtain that result by standindpress, and press reponere generally free from the details of incriminating evi
muteor pleading not guilty until after the action has been reassigned. dence,straightforward, and not incendiaryStatev. Dean,67 Ws. 2d 513 227

Sub. (10) is prior sub. (5 N.W.2d 712 (1975).

(5).
Sub. (1) is prior sub. (6). [Bill 163-S] onl . . . .
: . y the defendant may waive the rightvenue where the crime was committed.
Section 971.20, 1979 stats., was motonstitutional. State tlolmes,106 Ws.  giatey. Mendoza80 Wis, 2d 122258 N.W2d 260(1977).

2d 31, 315 N.w2d 703(1982). i . L i _ Theright to venue where the crime occurred is not a fundamental right of a criminal
_ Whenan appellate court remands for the exercise of discretion in ordering restifgfendant. The decision to move for a change of venue is a tactical judgtatent

tion, it has noremanded for a sentencing proceeding, and the defendant is not entigggbdto counsel that does not require the defensiet'sonal concurrence. State v

to substitution under sulf7). State vFoley 153 Wis. 2d 748451 N.W2d 796(Ct. Hereford,224 Wis. 2d 605592 N.W2d 247(Ct. App. 1999)98-1270

App. 1989).

Whenan initial appearance is conducted before the judge assigned to hear the . R .
ter, strict application of the filing deadline is appropriate. When the irsg&iem §741.223 Change of place of trial for certain violations.

does not provide adequate notice of the assigned judge prior to arraignment, dgb)i In an action for a violation of chSto 12, subchlll of ch. 13

lines are relaxed to allow the defendant to intelligently exercise the righti vI H i iai
WaukeshaCounty Circuit Court159 W, 2d783 464 N.W2d 853(Ct. App. 1900). OF Subchull of ch. 19 or for a violationof any other law arising

Once a judge is substituted, that judge may only act in the case as specified infgﬁ)&n Qr in_ relation to the ditial _functions of the SUbje_Ct of the
(9). Understandable inadvertent appearance before the substituted judge is ibv@stigationor any matter that involves elections, ethics, or lob
waiver of the substitution. State A&ustin, 171 Ws. 2d 257490 N.W2d 780(Ct. bying regulation under ch&.to 12, subchllil of ch. 13 or subch
App. 1992). e PN :

Whena case isissigned to a newly appointed judge prior to the appartéhg Il ofch. 192 defendam who is a residefithis state may move
thejudicial oath, the time limit to request a substitution commencéiseodate the t0 change the placef trial to the county where thefefise was

Zgg?\}n\}\?%ezgg‘(%ﬁ ?;ggiggsi)mngﬂﬂne County Circuit Court84 Ws. 2d 223 committed. The motion shall be in writing.

Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce (2) The court shall grant a motion under ttgsction if Fhe
bail prior to the bindover wasot a motion to the trial court that prevented filing acourtdetermines that the county where there was committed
N e oL S (Togg).on Mace-Green Lake Co. Cireuit Coutd3 Ws. 24 208532 s different than the county where the defendant resides. If there

A defendant who is chged jointly with another defendant may not obtain-subiS Mmore than one county whetiee ofense was committed, the
gtitgti(%r)w of aI judge LllIITdeI‘lt$LJ|b- d(612 wgentthet_codef%ndagt fis ndot %et before,lthgI cogdurtshall determine which of the counties where tlfiensie was

ub.(6) applies in all multiple defendant actions whesodefendant is unavailable ; ; ; ;
to join orrefuses to join a substitution request. Garibayircuit Court for Kenosha Commlt,tEdWIH be the place of trial. The JUdgﬂhQ orders the?
County,2002 WI App 164256 Ws. 2d 438647 N.W2d 455 02-0952 changein the place of trial shall preside at the trial and the jury

There isno requirement under this section that a judge inform a defendant of &lgallbe chosen from the county where the trial will be held- Pre
right to substitute a judge or that a judge provide facts bearing on a defemd@nt’ |- _ . - . . N
ciseof the right. State.appa2002 W1 App 303259 W, 2d 409655 N.W2d 223 liminary mattersprior to trial may be conducted in either county

02-0247 atthe discretion of the court. The judge shall determine where the

Whenthe original judge assigned to a case is later reassigned back to the casedBgrdshall be kept and. if the defendastn custodywhere the
original judge is not a “new judge” under sub. (5), but remains the judge “original !

assigned” under sub. (4). The reassignment does not create a second opporturd?f@ndanSha” be held.

substitutethe original judge. State Bohannon2013 WI App 87349 Ws. 2d 368 3) This section does not fafct whichprosecutor has respon

835N.W.2d 262 12-1691 ) pros . Spo
sibility under s978.05 (1)to prosecuteriminal actions arising

971.22 Change of place of trial. (1) The defendanmay from wolaﬁons gnder Sulg1). L

movefor a change of the place of trial on the ground that an impar (4) This section does not felct the application of 971.22

tial trial cannot be had in the count¥he motion shall be made [N actions under sulfl), the court may enter an order under s.
atarraignment, but it may be made thereafter for cause. 971.2250nly if the order is agreed to by the defendant.

(2) Themotion shall be in writing ansupported by #itlavit ~ Histoy: 2007a. 1
which shall state evidentiary facts showing the nature of the-pre
dicealleged. The district attorney may file countdidaivits.

(3) If the court determines that there exists in the county Whegg, irethe selection of a jury under su@) if:
theaction is pending such prejudice that a fair trial cannaigioe Th t has decided t dier frer th
it shall order that the trial be held in any county where an impartial(2) The court has decided to sequesiterjurors after the com
trial can be had. Only one change may be granted under this éuﬁncemenbf the trial, as provided n §72.12 .
section. The judge who orders the change in the pidi¢gal shall (b) There are grounds for changing the place of trial under s.
presideat the trial. Preliminary matters prior to trial may be-corP71.22 (1) and
ductedin either county at the discretion thfe court. The judge  (c) The estimated costs to the couappear to be less using
shall determine where the defendant, if he or she is in custotlye procedure under this section than using the procedure fer hold
shall be held and where the record shall be kept. If the criteifg the trial in another county

Sub.(7) allows asubstitution request to be made upon appellate remand for a n g,,

t¥1.225 Jury from another county . (1) In lieu of chang
éré%the place of trial under 871.22 (3)or971.223 the court may
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(2) If the court decides to proceed under this section it shalentor instruction is thdact the name of the witness appears
follow theprocedure under 871.22until the jury is chosen in the upona list furnished pursuant to this section.
2nd county At that time, the procee_dings shall return to the'Ol’Igl (5) SCIENTIEIC TESTING. On motion of a party Subjec’[ 109)
nal county using the jurors selected in the 2nd coufibe original  971.31 (5) the court may order the production of any item of
county shall reimburse the 2nd county for all applicable cosghysicalevidence which is intended to be introduced atriaé

unders.814.22 for scientific analysis under such terms and conditions as the court
History: 1981 c. 15; 1991 a. 392007 a. 1 prescribes.
971.23 Discovery and inspection. (1) WHAT A DISTRICT (5C) PsSYCHIATRIC TESTINGOF VICTIMS ORWITNESSES. In a pre

ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis Secutionof s.940.225 948.02 or 948.0250r of any other crime
trict attorney shall, within a reasonable time before trial, discloddh€ court determines that the underlyiwanduct was sexually
to thedefendant or his or her attorney and permit the defendanfftivated.as defined in £80.01 (5) the court may not ordeny
his or her attorney to inspect and copy or photograph all of the f¥fithessor victim, asa condition of allowing testimongo submit
lowing materials and information, if it is within the possessiod? & psychiatric or psychological examination to askessr her
custodyor control of the state: credibility. _

(a) Any written or recorded statement concerning the alleged (6) PROTECTIVEORDER. Uponmotion of a partythe court may
crime made by the defendant, including ttestimony of the atany time order that discoveryspection or the listing ofit-
defendanin a secret proceeding unde®68.260r before a grand nessesrequired under this section be denied, restricted or

jury, and the names of witnesses to the defensianttten state deferred.or make other appropriate ordersthié district attorney
ments. or defense counsel certifies that to list a witm@sy subject the

(b) A written summary of all oral statements of the defendaffftNessor others to physical or economic harm or coercion, the
which the district attorney plans to use in the course of theatrial cOUrt may order that the deposition of the witness be taken pur

the names of witnesses to the defendaotal statements. suantto 5.967.04 (2)o (6). The name of the witness need not be
(bm) Evidence obtained in the manner described underdlvulged prior to the taking of sucheposition. If the witness

- I . . comesunavailable or changes his or her testim deposi
9??:33(2) (b). if the district attorney intends to use the evidencg,, shajl be admissible at tri%ll as substantive ev(iﬂdngncer.)
at trial.

f the defendastcriminal d (6C) INTERVIEWSOF VICTIMS BY DEFENSE. Except as provided

© A copy of the defendastcriminal record. . in s.967.04 the defendant or his or her attorney may not compel
(d) Alist of all witnesses and their addresses whom the distrigfiictim of a crime to submit to a pretrial interview or deposition.

attorneyintends to call at the trialThis paragraph does not apply (6M) IN CAMERA PROCEEDINGS. Either party may move for an

to rebuttal witnesses or those called for impeachment only in camera inspection by the court of any document required to be
(e) Any relevant written or recorded statements of a witnegg;c|osedunder sub(1) or (2m) for the purpose of masking or

namedon a list under pafd), including any audiovisual recording je|etingany material which isot relevant to the case being tried.
of an oral statement of a child unde9G3.08 any reports or staté The court shall mask or delete any irrelevant material.

mentsof experts made in connection with the casé an expert
doesnot prepare a report or statement, a written summary of
expert’sfindings or the subject matter bis or her testimonynd
theresults of any physical or mental examination, scientific te

experimentr comparisoithat the district attorney intends tdesf tion or production under this section, the party shall promptly

in evidence at trial. , ) . notify the other party of the existence of the additional material or
(f) The criminal record of a prosecution witness whigh ,5mes.

knownto the district attorney

(7) CONTINUING DUTY TO DISCLOSE. If, subsequent to com
%\?ancewith a requirement of this section, and prior to or during
%ial, a party discovers additional material or the names of addi

ional witnesses requested which are subject to discovespyee

; . . . (7m) SANCTIONS FORFAILURE TO COMPLY. (&) The courshall

(9) Any physical evidence that the district attorney intends {g.¢|,de any witness not listed or evidence not presented for
offer in evidence at the trial. inspectionor copying required by this section, unless good cause

(h) Any exculpatory evidence. is shown for failure to complyThe court may in appropriate cases

(2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT ~ grantthe opposing party a recess or a continuance.

ATTORNEY. Upon demand, the defendamthis or her attorney — (b) |n addition to or in lieu of any sanction specified in (@r
shall, within a reasonable time before trial, disclose to the distrigtcourt may subject to sub(3), advise the jury of any failurer
attorneyand permit the district attorney to inspecid copy or refusalto disclose material or information required to be disclosed
photograptall of the following materials and information, if it is yndersub.(1) or (2m), or of any untimelydisclosure of material
within the possession, custody or control of the defendant:  or jnformation required to be disclosed under §tipor (2m).

(a) Alist of all witnesses, othéhan the defendant, whom the  (8) NoticEoFaLBI. () If the defendant intends to rely upon
defendantintends to call at trial, togethevith their addresses. an ajibj as a defense, the defendant shiatt notice to the district
This paragraph does not apply to rebuttal witnesses or those ca§iigneyat thearraignment or at least 30 days before trial stating
for impeachment only particularly the placewhere the defendant claims to have been

(am) Any relevant written or recorded statements of a witneghenthe crime is alleged to have been committed together with
named on a list under péa), including any reports or statementshe names and addresses of witnesses to the alibi, if known. If at
of expertsmade in connection with the casgiban expert does the close of the state’case the defendant withdraws the alibi or
not prepare a reporor statement, a written summary of théf at the close of the defendantase the defendant does not calll
expert’'sfindings or the subject matter bi§ or her testimonyand someor any of the alibi witnesses, the state shall not comment on
including the resultof any physical or mental examination, seienthe defendang withdrawal or on the failure to call some or afy
tific test, experiment or comparison that the defendant intendstealibi witnesses. The state shall not call any alibi witnesses not
offer in evidence at trial. calledby the defendant for the purpose of impeaching the defen

(b) The criminal record of a defense witness, other than dant’'scredibility with regard to the alibi notice. Nothing in this
defendantwhich is known to the defense attorney sectionmay prohibit the state from calling said alibi withesses

(c) Any physical evidence that the defendant intendsféw ofany other purpose.
in evidence at the trial. (b) In default of such notice, no evidence of the alibi shall be

(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. receivedunless the court, for cause, orders otherwise.

No comment or instruction regarding the failure to calliness (c) The court may enlge the time for filing a notice of alibi
at the trial shall be made or given if the sole b&sisuch com as provided in pafa) for cause.
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(d) Within 20 days after receipt of the notice of alibi, or sucthe defense. The defense shall have the burden to establish that
othertime as the court orders, the district attorney shall futhish theitem or material has not been made reasonably available.
defendannotice in writing of the names and addresses, if known, 2. If a court orders under suldd.a copy of an item or material
of any witnesses whom the state proposesftr of rebuttal to  includedunder par(b) to be provided to the defense, the court
discreditthe defendand’alibi. In default of such notice, no rebut shallenter a protective order under s(f).that includes aorder
tal evidence on the alibi i_SSUE shall be receivwelbss the court, thatthe Copyprovided to the defense may not be Copied’ printed’
for cause, orders otherwise. or disseminated by the defense and shall be returned totine

(e) A witness list required under pga) or(d) shall be provided or law enforcement agencyvhichever is appropriate, dhe
in addition to a witness list required under gab.(d)or(2m) (a) completionof the trial.

anda witness disclosed on a list under gip(d)or (2m) (a)shall (d) Any item or material that is required under.a) to
beincluded on dist under par(a) or (d) if the witness is required remainin possession, custadgnd control of law enforcement
to be disclosed under p4a) or (d). agencyor court is not subject to the right of inspection or copying

(9) DEOXYRIBONUCLEICACID EVIDENCE. (@) In this subsection unders.19.35 (1)
“deoxyribonucleic acid profile” has the meaning given in s. History: 1973 c. 1961975 c. 378421, 1989a. 1211991 a. 2231993 a. 16486,
939.74(2d) (a) 19355. 271387,2001 a. 162005 a. 42279 2007 a20; 2009 a. 28138 276 2011
. . . - a. "
(b) Notwithstanding sub(1) (e)or (2m) (am) if either party Inadequatgreparation for trial that results irdstrict attorneys failure to disclose

intendsto submit deoxyribonucleic acid profile evidence at a triall scientific reports does not constitute good cause for the failure if the defense is

. : : : misled,but this is subject to the harmless error ruleldV. State 57 Ws. 2d 344
to prove or disprove the identity ofp@rson, the party seeking to5q; 5 w2g 482(1973).

!ntrOducethe eVi_dence _Sha” _n_Otify the O_ther party of the intent ©Owhena prosecutor submitted a list of 97 witnessemtended to call, the court
introducethe evidence in writing by mail at lead days before should have required him to be more specific as to those he really intended to call.
the date set for trial; and shall provide the other partthin 15 by v State50 Wis. 2d 31, 210 N.W2d 755(1973).

T g Whena party successfully moves to have material masked or deleted from a dis
daysof request, the material identified under s1.(e)or (2m) coverydocument, the proper procedure to be pursued is to place it in a sealed enve

(am), whichever is appropriate, that relates to the evidence. lopeor containerif necessaryso that it may be preserved for appellate revistate

; B ; - . Van Ark,62 Wis. 2d 155215 N.W2d 41(1974).
(C) The court shall exclude deoxynbonuolelc acid pl’OfIle evf Underboth the provisions of this section and the constitutional duty of the state to

denceat trial, if the notice and prod_uction deadlines l;'nde'(b)%r discloseto a criminal defendant evidence that is exculpatory in nature, there is no
are not met, except the coumty waive the 45 day notice require requiremento provide exculpatory evidentat is not within the exclusive posses

ment or ma)extendthe 15 day production requirement UpOﬂ-StipSion of the state andoes not surprise or prejudice the defendant. St&telkoun,

. . . . 67 Wis. 2d 204226 N.W2d 504(1975).
ulation of the parties, or for gOOd causettie court finds that no Although substantial evidence indicates that the state had subpoenaed its “rebut

partywill be prejudiced by the waiver or extensiorhe court may tal” witness at least 2 weeks before he was called to testify and deliberatetjnneld
in appropriate cases grant the opposing parécass or continu backfor “dramatic” efect, no objection or motion to suppress was made on the proper
ance groundthat the witness was not a bona fide rebuttal witness hence objedtien to

. witness’testimony was waived. CaccitoloState59 Ws. 2d 102230 N.W2d 139
(10) PAYMENT OFCOPYINGCOSTSIN CASESINVOLVING INDIGENT ~ (1975).

DEFENDANTS. When the state public defender or a private attorne 7 he prosecutdss duty to disclose does not ordinarily extend to discovery of-crimi
) nal records from other jurisdictions. The prosecutor must make good faitts &

appointedunder s977.08requests copies, in afigrmat, of any  gptainrecords from other jurisdictions specifically requested by the defense. Jones
item that is discoverable under this section, the spatilic v. State9 Ws. 2d 337230 N.w2d 677(1975).

defendershall pay any fee chged for the copies from the appro Policeofficers’ “memo books” and reports were within the rule requiring produc

o s tion of witness statements, since the books and reports were writtendffidaes,
priation account under £0.550 (1) (f) If the person pI’OVIdIng the reports signed by them, and botfic#rs testified as to the incident preceding

copiesunder this section clges the state public defender aff'e  defendantsarrest. State.\Groh,69 Wis. 2d 481230 N.W2d 745(1975).
the copies, the fee may not exceed the applicable maximum fee f@rhen the state calls a witness not included in its list of witnesses, the preferable

copiesof discoverable materials that is established byuntier ~Procedure is not to strike the witness but to allow a defendant, who makes a timely
showingof surprise and prejudice, a continuancéisieht to interview thevitness.
s.977.02 (9) Kutcherav. State 69 Ws. 2d 534230 N.W2d 750(1975).
(11) CHILD PORNOGRAPHYRECORDINGS. (&) In this subsection: " th:ﬁwrittt?n _sutmrgar%mdter gub. (l%’tqf fa“ ora%a}_ter_\:egtts m?dte by tft1e tdetfﬁndar}_t
N N . atthe state intends to introduce at trial is not limited to statements to the police.
1. “Defense” means the defendant, his or her attorawey Incriminatingstatements made by the defendant to 2 witnesses were within the scope

anyindividual retained by the defendant or his or her attorney fdithe disclosure statute. KutchereState69 Ws. 2d 534230 N.W2d 750(1975).

the purpose of providing testimony if the testimony is expert-testj All_statements, whether possessed by direct-examining counsel or_ cross-
monythat relates to an item or material included under(bRr  [anarchick 74 Wis, 2d 425247 N.N2d B0(1976), oot SEEY

2. “Reasonably available” means ficient opportunity for ~ Whenthe defendant relied solely on an alibi defense and on the day of trial the com

H i i P H 1 aining witness changed her mirad to the date of the occurrence, a request for a
Inspection,viewing, and examination at a law enforcement dc}i)ntinuancdaased on surprise was properly denied because the defendant failed to

governmenfacility. showprejudice from the unexpected testimoyngus v State 76 Ws. 2d 191251

3. “Sexually explicit conduct” has the meaning given in $-W.2d28(1977). o . o
948.01(7) A generalized inspection of prosecution files by defensesel prior to a prelimi

: : nary hearing is so inherentlyarmful to the orderly administration of justice that the

(b) Any undeveloped film, photographic negative, photorial court may not confesuch a right. Matter of State ex reynich v County Ct.

H : : i : H Wis. 2d 454262 N.W2d 773(1978).
graph, motion pIC_tulrer:I VIdeOt%pS’ or :’ego{jdmgd which InCIude%zumersub. (8) (d), the state mystvide the names of all people who will testify
anyitem or material that would be included unde948.01(3r),  atany time during the trial that the defendant was at the scene of the criier T

or any copy of the foregoing, that is of a person who has nostate84 Ws. 2d 630267 N.w2d 630(1978).
attainedthe age of 18 and Whodzngaged in sexually explicit con Thetrial court erred in ordering the defense to turn over “transcripts” of interviews

e . betweendefense counsel, the defendant, alioi witnesses, when oral statements
ductand that is in the possession, cusfaatyl control of the state werenot recorded verbatim. PohlState96 Ws. 2d 290291 N.W2d 554(1980).

shall remain in the possession, custodyd control of da\_N The prosecutdss repeated failure to disclose prior statements of witnesses was not
enforcementgency or a court but shall be made reasoraalalit  prosecutoriabverreaching that would bar reprosecution after the defendant moved
ableto the defense. for a mistrial. State.\Copening,100 Wis. 2d 700303 N.W2d 821(1981).
. . Underthe facts of the case, the victsmhedical records were not reports required
(c) 1. Notwithstanding sulfl) (e)and(g), a court shall deny 1o be disclosed under sub. (5). Statieriarty, 107 Ws. 2d 622321 N.W2d 324
anyrequesby the defense to provide, and a district attorney or laft. App. 1982).

i i Whenthe defendanivas not relying on an alibi defense and did not file a notice
enforqement}gen_cy may not prov!de_ tbe defense, ?‘”y item or of alibi, the court did not abuse its discretion in barring alibi testim&tgte vBur-
materialrequired in par(b) to remain in the possession, custodyoyughs 117 Wis. 2d 293344 N.W2d 149(1984).

andcontrol of a law enforcement agenatycourt, except that a Thereare 3 diferent situations of prosecutorial nondisclosure, each witHex-dif
courtmayorder that a copy of an item or material included undeptstandard: 1) when the undisclosed evidence shows the proseces#ncluded
par. (b) be provided to the defense if that court finds that a CO&S{JUW’ 2) whenthe defense made a pretrial request for specific evidence; and 3)

. . : enthe defense madeo request or a general request for exculpatory evidence.
of the item or material has not been made reasonably availablgtiv. Ruiz, 118 Ws. 2d 177347 N.w2d 352(1984).
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A defendant chged as a “party to a crime” for conspiratorial planning of a robbergn alibi witness under sub. (8) was not required. Staltéawp,2005 WI App250
wasnot required to give an alibi notice regarding testimony concerning the- def@88Wis. 2d 441707 N.W2d 304 04-3240
dant'swhereabouts during planning sessions, as an atibilenial of being present  Thetest of whether evidence should be disclosed is not whether in fact the prosecu
at the scene of the crime when it was committed. Stéterenbeger, 119 Wis. 2d  tor knows of its existence but, rathemhether by the exercise of due diligence the
237,349 N.W2d 692(1984). prosecutoshould have discovered it. Statéarris, 2008 WI 15307 Ws. 2d 555

Whenblood alcohol content is tested under statutory procedures, results of the 45tN.W.2d 397 06-0882 o o ) )
aremandatorily admissibleThe physical sample tested is not evidence intended, The circuit court erroneously exercised its discretion in failing to advise the jury
required,or even susceptible of being produced by the state under subs. (4) [now tha. the state had failed to make timely disclosure of reports to the defendant under

(1) (g)] or (5). State vEhlen,119 Ws. 2d 451351 N.W2d 503(1984). thecriminal discovery statute, evéimough the state'failure to abide by the criminal

; f ; jscoverystatute was not prejudicial erroowever this error was also subject to
Whenthe state impounded a vehicle but released it to a scrap dealer befored@%armless error test and was alsoprejudicial. StateHarris,2008 W1 15307

defendant'expert could examine it, the cgarwas properly dismissed for destruc

: ; Wis. 2d 555 745 N.W2d 397 06—-0882
tAl%r:)?{ggg)u.lpatory evidence. StateHahn,132 Ws. 2d 351392 N.W2d 464(Ct. The defendant has no statutory subpoegiat to obtain and copy police investiga

. L . . tion reports and nonprivileged materials prior to a preliminary examination. Section
fo f;é)().ci(z:)a[gqewl?ist Sv‘igLﬂ;‘aﬂgﬂ)mﬁ;ﬁ%fg&%’?f?{ ‘)’vagtg;&?onnciosﬁé?s'ﬁg%gn .11 does not allow a criminal defendant access to the civil subpoena duces tecum
ary. State vWild, 146 Ws. 2d 18429 N.W2d 105(Ct. App. 1988). Qg‘é"e,\,r%%og?{‘dg_sigs 07/(2). StateSenaefer2008 Wi 25 308 Ws. 2d279

Criminal defendants are not required to comply with the rules of criminal-proce Whetherevidence could have been admitted in the sta@se is not the test
dureto obtain a record available under the open records $aate ex rel. dung v admissibilityof rebuttal evidenceThe evidence may well have been admissible or
Shaw 165 Ws. 2d 276477 N.W2d 340(Ct. App. 1991). “appropriate”in the plaintif/states case-in-chief, but only became necessary at

When the statinferred that a complainant sought psychological treatment as trebuttal. State v Sandoval2009 WI App 61318 Ws. 2d 126767 N.w2d 291
resultof a sexual assault by the defendant but did riet tfe psychological records 08-0482
or opinions of theherapist as evidence, it was not improper to deny the defendaniThe circuitcourt properly exercised its discretion under sub. (6) in granting the
accesso the records when the court determined that the records contained notisitage’smotion for a protective order allowing the defense access at a state facility to
thatwas material to the fairness of the trial. Statelainiero,189 Wis. 2d 80525  acomputer hard drive allegedly containicigld pornography evidence, but prohibit
N.W.2d 304(Ct. App. 1994). ing the defense from obtaining a copy of the hard drive. In light of the serious harms

Although of public record, it is an intolerable burdenadefendant to be required associateavith child pornography and the ease with which electronically—stored files
to continually comb criminal records to determine if any of the statithesses are arewidely disseminatedhe court reasonably exercised its direction in granting the
subjectto criminal penalty The burden is on the state to provide this informationfnotion. State v Bowser 2009 WI App 14, 321 Ws. 2d 221772 N.W2d 666
particularlyin light of a discovery request for the criminal records of the stafi¢’ 08-0206 ) ) .
nesses.State vRandall,197 Wss. 2d 29539 N.w2d 708(Ct. App. 1995). Sub, (8) (&), by its plain language, only barprosecutor from commenting on

Sub.(2m) requires disclosuref relevant substantive information that a defensdissingalibi witnesses whom the defendant has named in the notidibiof State
expertis expected to preseat trial whether as to findings, test results, or a descriptioh Saunders2011 W1 App 156 338 Ws. 2d 160807 N.W2d 679 10-2393 )
of proposed testimonyThe privilege against selfincrimination and the right to-pres _Fingerprintevidence excluded from the case—in—chief due to a discovery sanction
entadefense are not violated by the requirement. Staewels221 Ws. 2d 315  under sub. (7m) may later be used to challenge the defentizstiiony in rebuttal.
585N.W.2d 602(Ct. App. 1998)97-3148 UnderKonkolbona fide rebuttal evidence is admissible despite the absence of any

This section does not provide for postconviction discovieny a defendant has ~ disclosureby the state. The test for excluding testim@njimpeachment purposes
right to postconvictiordiscovery when the sought-after evidence is relevant to §1enthe defendant takes the stand is untrustworthiness. éigueit witness and
issueof consequence. State ®Brien, 223 Ws. 2d 303588 N.W2d 8(1999), |nger_pr|nteV|dencaNere excluded by the trial court c_|L_1e to a statutory discovery
96-3028 violation, not due to the untrustworthiness or unreliability of the evidence. State v

The states failure to disclose that it took samples faifed to have them analyzed NOV¥: 2012 WI App 10338 Ws. 2d 439809 N.w2d 889 11-0407
affectedthe defendargight to a fair trial, because it prevented the defendant from WWhile sub. (5) gives a defendant the right to inspect reports of the results of blood
raisingthe issue of the reliability of the investigation and from challenging the credfStS: it does not provide for inspection or testing if the blood itself is not going to be
bility of a witness who testified that the test had not been performed. . DatReal, Ntroducednto evidence.No statute or case law requires production of the sample,
225Wis. 2d 565593 N.W2d 461(Ct. App.1999)97-1480 andconsequentlyno duty devolves upon the district attorney to preserve or maintain

Whenan indigent defendant requests the state to furnish a free transcript of a antity Ofglal?/(\),? Asam‘;'e n O\ﬁerztgat é dEfen?\lle)stzcrjeteSt ige—gg)fg Saev
ratetrial of a codefendant, the defendant must show that the transcript will be valu ssinger2 APP 3__Ws.2d__,__N. L — .
to him or her State vOswald,2000 WI App 3232 Ws. 2d 103606 N.W2d 238 hestate unconstitutionally excluded the defendaatibi testimony for failure to
97-1219 complywith this section, buthe error was harmless. AliceaGagnon675 F2d 913

Sub.(2m) (am) requires that any statement made by a withess named in a list uktRB2). . . o .
sub.(2m) (a) must be disclosed. Once a party is included on the list of witnesses undgiomparisorof federal discovery and the ABA standards with thiscahsin stat
sub.(2m) (a), statements by the witness must be disclosed. SGribble,2001 WI  ute. 1971 WLR 614.

App 227,248 Wis. 2d 409636 N.W2d 488 00-1821

“Plansto use” in sub. (1) (b) embodies an objective standard — what a reason indi ; ;
prosecutoshould have known and would have done under the circumstances of The". 26 Formal dEfeCts'. NQ indictment, mformat!on, com
case. The issue is whether a reasonable proseastercising due diligence, should Plaint or warrant shall be invalid, nor shall the trial, judgment or
haveknown of the defendaststatements befotgal, and if so, would have planned otherproceedings be faicted by reason of any defect or imperfec
to use them in the course of trial. The knowledge of law enforcenfeggrefmay  +i~n i ; indli
in some cases be imputed to the prosec@aod faith alone does not constitgd tionin matters_ of form which do not prejudlce the defend_an_t'
causefor failing to disclose under sub. (7m). Stat®eLao,2002 WI 49 252 Wis. _Thefact that the information alleged the wrong date for tfene was not prejudi
2d 289 643 N.W2d 480 00-1638 cial when the complaint stated the correct date and there wagidence that the

A prosecutor has no duty to list a rebuttal witness if it is anticipated before trial tH&fendantvas misled. A chge of the violation of s. “946.42 (2) (a) (c)” was a teehni
thewitness will be called The defense takes its chances whéerioig a theory of ~ cal defectof language when both paragraphs applied. Burkhalgtate52 Ws. 2d
defenseand the state can keep knowledge of its legitimate rebuttal witnesses from4hd 190 N.w2d 502(1971).
defendant without violating sub. (1) (dptate vKonkol,2002 WI App 174256 Ws. Thefailure tocite in the information and certificate of conviction the correct statu
2d 725 649 N.w2d 300 01-2126 tory subsections violated was immaterial when the defendant could not show that he

A witnesss probationary status was relevant ahduld have been disclosed by wasmisled. Craig vState55 Ws. 2d 489198 N.w2d 609(1972).
the prosecution under sub. (7). That the defendant disclosed to the jury that the wiA lack of prejudice to the defendant, notwithstanding technical defects in the infor
nesshad been convicted of a crime did not obviate the requirement that the statumbtion,was made patent by defense coussadncession that his client knew pre
disclosed. A witness’probationary status is relevant because it and the fear-of pesely what crime he was chged with having committed, and the absence in the
siblerevocation ar@ertinent to the material issue of whether the witness has ulteri@cordof any suctclaim asserted during the case, which was vigorously tried. Clark
motivesto shape his or her testimongtate vWhite,2004 WI App 78271 Ws. 2d  v. State62 Wis. 2d 194214 N.W2d 450(1974).

742,680 N.w2d 362 03-1132 _ ) ) Failureto allege lack of consent was not a fatal jurisdictional defes informa
_ Dueprocesgioes not require the disclosure of material exculpatory impeachmeigh chaging buglary. Schleiss vState71 Ws. 2d 733239 N.W2d 68(1976).
informationbefore a defendant enters into a plegdiar Howevera defendarak No statute authorizes a clerk of cosfice to correct a clerical errdm the sen

ing a statutory discovery demanhy be entitled to material exculpatory impeach tenceportion of a judgment of conviction. The circuit court, and not the slefice,
ment evidence before entering into a plegairif the plea bgain is entered into  must determine the merits of a request for a change in the sentence portion of a written
within the time frame when the prosecutor would have been statutorily requiredu@gmentbecause of an alleged clerical err@tate vPrihoda, 2000 WI 123239
disclosethe information. A defendant may withdraw a guilty plea on nonconstityis. 2d 244 618 N.W2d 857 98-2263
tional grounds after demonstrating that withdrawal is necessary to avoid a manifest
injustice. State.\Harris,2004 WI 64272 Ws. 2d 80 680 N.Ww2d 737 02-2433 . . . T

Sub.(7m) (a) does not prevent the prosecution, whose evidemsexcluded for 971.27 Lost information, complaint or indictment. In
violation of this sectionfrom moving for dismissal without prejudice and refiling thethe case of the loss or destruction of an information or complaint,

chargesand introducing the same evidence in a subsequent proceeding if there iotri i i
no violation of this section in the subsequpniceeding. State Willer, 2004 WI e district attorney may file a copand the prosecution shall pro

App 117, 274 Ws. 2d 471683 N.W2d 485 031747 ceedwithout delay from that cause. In the case of the loss or
Of necessitythe defense of alibi involves presence of the defendant at a place otiestructionof an indictment, an information may be filed.

thanthe scene of the crime, at the time the crime was committed. Since an alibi

derivesits potency as a defense from fhet that it involves the physical impossibil . . . .

ity of the accused’guilt, a purported alibi that leaves it possible for the acansed 971.28  Pleading judgment. In pleading a judgment or other

bethe guilty person is no alibi at all. In this case, testimony did not constitute an afifgsterminatiorof or proceeding before any court ofic#r, it shalll

becausét placed the defendant in the same hallway as the crime scene and did - : : :
indicatethat it was physically impossibfer the defendant to have committed thelﬂ@'summent to state that the JUdgmem or determination was dUIy

offense but placed her in the immediate vicinity of the crime. Therefore, natice rendereddr made or the proceeding duly had.
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971.29 Amending the charge. (1) A complaint or infor of the presence of the juynless the defendant, by motichat
mationmay be amended at any time prior to arraignment withdenhgesthe admissibility of such statement before trial.
leaveof the court. (4) Exceptas provided in sub(3), a motion shall be deter
(2) At the trial, the court may allow amendment of the €conminedbefore trial of thegeneral issue unless the court orders that
plaint, indictment or information to conform to the proof wherét be deferred for determinatict the trial. All issues of fact aris
suchamendment is not prejudicial to the defendant. After verdicty out of such motion shall be tried by the court without a jury
the pleading shall be deemed amended to conform to the proof if(5) (a) Motionsbefore trial shall be served and filed within 10
no objection to the relevance of the evidence was timely raisgglys after the initial appearance of the defendant in a misde
uponthe trial. meanoraction or 10 days after arraignmentarfelony action
(3) Upon allowing an amendment to the complainindiict  unlessthe court otherwise permits.

ment or information, the court maglirect other amendments  (b) In felonyactions, motions to suppress evidence or motions
therebyrendered necessary and npagceed with or postpone theunders.971.23or objections to the admissibility of statements of
trial. a defendant shall ndie made at a preliminary examination and

Whenthere is evidence that a jury could believe proved guilt, the trial cannbt  not until an information has been filed.
suasponte set aside the verdict, amend the informadiah find defendant guilty on . L e .
alesser chge. State vHelnik,47 Ws. 2d 720177 N.W2d 881(1970). (c) In felony actions, objections based on the ifisiehcy of

A variance was not material when the court amended thgechgainst the defend the complaint shall be made prior to the preliminary examination
antto chage a lesser included crime. MooreState 55 Wis. 2d 1197 N.W2d 820  gr waiver thereof or be deemed waived.
(1972). . -

Sub.(2), in regard to amendments after verdict, applies only to technical variang:es(G) _” the court grants a motion to dlsmISS baSEd upon a d_efeCt
in the complaint, not material to the merits of the action. It may not be used te sutistithe indictment, information or complaint, or in the institution
tutea new chage. State vDuda,60 Ws. 2d 431210 N.W2d 763(1973). of the proceedings, ihay order that the defendant be held in cus

Therefusal of a proposed amendment of an information hadew eh the origi ; .
nalinformation. An amendment to clgara violation of a substantive section as wel Ody or that the defendastbail be continued for not more than 72

asa separate penalty section is not prejudicial to a defend@uynem States0 Wis. ours pending issuance of a new summons or warrant or the filing

2d 722 211 N.W.2d 449(1973). of a new indictment, information or complaint.

Sub.(1) does not prohibit amendment of the information with leave of the court £ th . . . . .
afterarraignment, but before trial, provided that the defenslaighits are napreju- (7) If the motion to dismiss is based upon a misnomher
diced. Whitaker v State 83 Wis. 2d 368265 N.W2d 575(1978). courtshall forthwith amend the indictment, information or eom

Notice of the nature and cause of the accusations is a key factor in determingiaint in that respect, and require the defendant to plead thereto.
whetheran amendment at trial has prejudiced a defendant. The inquiry is whether o . .
the new chaye isso related to the transaction and facts adduced at the preliminary (8) No Complalnt,lndIC!ment, information, process, return or
peemngthat a defendalgtbcanmz}ge stutwrlsgsi by the n?_m?mt:ﬁ thfledpéigasrl?tlton otherproceeding shall bdismissed or reversed for any error or
or thenew chage would be no digrent than the preparation for the o rState ; ; :
v. Neudorf, 170 Ws. 2d 608489 N.W2d 689(Ct. App. 1992). mistakewhere thecase and the |dgntlty of the defendant may be
Failureof the stateo obtain court permission to file a post-arraignment amenddgadily UndersFOOd by the court; and the court may order an
informationdid not deprive the court of subject matter jurisdiction. Statdester, amendmenturing such defects.
196 Wis. 2d 308538 N.W2d 810(Ct. App. 1995)93-3217 . :
Thatthe courts jurisdiction is invoked by the commencement oaae and that (9) A motion required tde served on a defendant may be

thelegislature has granted prosecutors sole discretion to amencye ohiy prior ~ Servedupon the defendasstattorney of record.

to arraignment means that the prosecstanchecked discretion stops at the point of ; ; :
arraignment. State v Conger 2010 WI 56 325 Wis. 2d 664 797N.W2d 341, (10) An order denymg a motion to suppress evidence or

08-0755 motion challenging the admissibility of a statement of a defendant
Thetrial court cannot after trial amend a afeaof sexual intercourseith a child  may be reviewed upon appdabm a final judgment or order rot

to one of contributing to the delinquency of a minor since tfemsésequireproof 1 ; i
of different facts and the defendant is entitled to notice of theyeragainshim. WIthStandmgthe fact thathe JUdgment or order was entered upon

LaFondv. Quatsoe325 F Supp. 101¢1971). aplea of guilty or no contest to the information or criminal eom
plaint.
971.30 Motion defined. (1) ““Motion” means an application  (11) In actions under 940.225 948.02 948.025 948.051
for an order 948.085 0r948.095 or under s940.302 (2)if the court findghat
(2) Unlessotherwise provided oordered by the court, all thecrime was sexually motivated, as defined 1889.01 (5) evi
motionsshall meet the following criteria: dencewhich is admissible under®72.11 (2) must be determined

by the court upon pretrial motion to be material to a fatssate
in the case and of didient probative value to outweigh its inflam
toryand prejudicial nature before it may be introducedalt

(12) In actions under €40.22 the court may determine the

(a) Be in writing.

(b) Contain a caption setting forth the name of the court, t
venue, the title of the action, the file numbeeidenomination of
the party seeking the order or relief and a brief description of th((ai

type of order or relief sought admissibility of evidence under €72.11only upon a pretrial
. . L . motion.
Ord(gzO?tr%t“ee\f/v;tgu%ar\]rttilcuIarlty the grountts the motion and the (13) (a) A juvenile over whom the court has jurisdiction under
History: Sup. Ct. Orderl71 Ws. 2d xix (1992). s.938.183 (1) (b)r (c) on a misdemeanor actionay make a

motion beforetrial to transfer jurisdiction to the court assigned to
971.31 Motions before trial. (1) Any motion whichis exercisejurisdiction under chs48 and938 The motion may
capableof determination without the trial of the general issue may/eégethat the juvenile did not commit the violation under the cir
be made before trial. umstanceslescribed in $938.183 (1) (b)r (c), whichever is

(2) Exceptas provided in sul(5), defenses and objectionsapplicable' or that transfer of jurisdiction would be appropriate

basedon defects in the institution of the proceedings, ifitsuf becausef aII.of the fOH(.)WIng.' .

ciencyof the complaintinformation or indictment, invalidity in 1. !f convicted, the juvenile could not receive adequate-treat
wholeor in part of the statute on which the prosecution is founddgentin the criminal justice system.

or the use of illegal means to secure evidence shall be raised before?. Transferring jurisdiction to the court assigned to exercise
trial by motion or be deemed waived. The court neyvevey jurisdictionunder chs48 and938would notdepreciate the seri
entertainsuch motion athe trial, in which case the defendanpusnes®f the ofense.

waivesany jeopardy that may have attached. The motion to sup 3. Retaining jurisdictioris not necessary to deter the juvenile
pressevidence shalbe so entertained with waiver of jeopardyor other juveniles from committinghe violation of which the
whenit appears that the defendant is surprisethbystates pos  juvenile is accused under the circumstances specified in s.
sessiorof such evidence. 938.183(1) (b)or (c), whichever is applicable.

(3) The admissibility of any statement of thefendanshall (b) The court shall retain jurisdiction unless the juvenile
be determined at the trial by the court in an evidentiary hearing qrbvesby a preponderance of the evidence that he or she did not
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commit he vilation ndethe circUmStanGes described I < e e o oo heh e by
938.183(1) (b) or (c), whichever is applicable, or that transfegannetm' v DePasqualel43 U.S. 36§1979).
would be appropriate because all of fhetors specified in paja)

1,2.and3. are met. 971.315 Inquiry upon dismissal. Before a court dismisses
History: 1975 c. 1841985 a. 2751987 a. 333.64; 1993 a. 227486, 1995 a. g criminal chage against a person, theurt shall inquire of the

352 387, 456, 1997 a. 2052005 a. 2772007 a. 16; 2009 a. 27 L . .
Whendefense counsel refused, for strategic reasons, to pursue a motion mad%gsrmt attorney whether he or she has complled wiBv4.095

seby the defendant before trial to suppress evidence of identification at a tmenap,
wasa waiver of the motion. State McDonald,50 Wis. 2d 534184 N.Ww2d 886 History: 1997 a. 181
(1971).

A claim of illegal arrest for lackf probable cause must be raised by motion befor, ; i ;
trial. Lampkins vState51 Ws. 2d 564187 N.W2d 164(1971). §71.32 Ownership, how alleged. In an indictment, infor

Thewaiver provision in sub. (2) is constitutional. DayState52 Ws. 2d 122 _matlonor com_p_lalnt for a crimeommitted in relation to property
187N.w.2d 790 it shall besuficient to state the name of any one of several co—-
A defendant is not required to make a motion to withdraw his plea to preservedigners,or of any oficer or manager of any corporation, limited

right to a review of an alleged error of refusal to suppress evidence. S®Y  |iqhili iati i

B0 Wis, 2d 452210 N.W2d 685(1971). Ilal-?ilsltlgl F:(;g;gini/zozlrg?ssouatlon owning the same.
A motion to suppress statementstios ground that they were products of an alleg Y T

edly improper arrest was timelyotwithstanding failure to assert that challenge prior . .

to arraignment, since it was maditer the information was filed and prior to trial. 971.33 Possession of property , what sufficient.  In the

Rinehartv. State63 Ws. 2d 760218 N.W2d 323(1974). prosecutiorof a crime committed upon or ielation to or in any

A request for &oodchildhearing after direct testimony is concluded istmely i : i ;
undersub. (2). Coleman Btate 54 Ws. 2d 124218 N.W2d 744(1974). way affecting real property oany crime committed by stealing,

Therule in sub. (2) does not applydonfessions, because sub. (2) is qualified bygamaging)r fraudulently receiving aroncealing personal prop

subs.(3) and (4). Upchurch Btate4 Ws. 2d 553219 N.W2d 363(1974). erty, it is suficient if it is proved that athe time the crime was
A challenge tdhe search of one’person cannot be raised for the first time orcommittedeither the actual or constructive possession or the gen
appeal. Madison v State 64 Ws. 2d 564219 N.W2d 259(1974). eralor special property in any part of such property indlse per

A defendans right to testify at &oodchildhearing may be curtailed only for the
mostcompelling reasons. FranklinState;74 Wis. 2d717,247 N.W2d 721(1976). SonalleQed to be the owner thereof.

Whenthe state used a tfiafcitation to initiate legal proceedings and subsequently . .
decidedto prosecute the action as a crime, the trial court erredtimiving the 971.34 Intent to defraud. Where the intent tdefraud is nec
defendantlO days fronthe date of the amended oo object to the sfigiency ; ; it e i H
of the complaint. State Mudgett99Wis. 2d 525299 N.W2d 621(Ct. App. 1980). essr;lzl;’)éltﬁy?;nndsﬂ)t#tt?’léhtfia(.:lrilll;?l;:tblz gggg:nt?f ?Alg%ez;gp?egrtsrt]é

Sub.(6) authorizes the court to hold a defendant in custody or on bail for 72 ho%@ ¢ 8
pendingnew proceedings. State ex rel. Brockwayliwaukee CtyCir. Ct.105 Ws. ean intent to defraud the United States or any state or any person.

20341, 313 N.W2d 845(Ct. App. 1981).

Factors that a court should consider when a defendant requests to be tried a . i 1 . _
codefendanin order to secure the testimony of the codefendant are: 1) the Iikeliho%?f'36 Theft; pleadlng and evidence; SUbsequent pro

thatthe codefendant will testify; 2) the likelihood that the testimony will be signifiSECUtions. (1) In any criminal pleading for theft, it is digient
cantand beneficiato the defendant; 3) whether the defendant diligently attemptdéd chage that the defendant dateal the property (describing it)

to secure the evidence in time for trial; 4) the length of dedguestedand 5) the i i
burdenon the trial court and prosecution. Staténastas,107 Ws. 2d 270320 of the owner (namlngle owner) of the value of (Statlng the value

N.W.2d 15 (Ct. App. 1982). in money).
By pleading guiltythe defendant waived the right to appeal the trial comuting (2) Any criminal pleading for theft may contain a count for
on the admissibility obthercrimes evidence. StateNelson, 108 Ws. 2d 698324 receivingthe same property and the jury may find atoy of the

N.W.2d 292 (Ct. App. 1982). h d quilty of eith fth .
A finding of not guilty by reason of mental disease or defect is a judgment-of cffrsonshagea gul ty of either of the crimes.

\2"3?1%9 %rgée’r\l s\'/\?27dz'3173682333)d thus sub. (10) is applicable. Stateith,113 Ws. (3) In any case of theft involving more than one theft, all thefts
Sub.(10) does not apply to civil forfeiture cases. County of RaciSenith,122 may be proseCUted asa Smgle crime if:

Wis. 2d 431362 N.W2d 439(Ct. App. 1984). (@) The property belonged to the same owner and the thefts
To admit evidence of prior untruthful allegations of sexual assault under &ib. (Werecommitted pursuant to a single intent and design or in execu

ands. 972.1 (2) (b) 3., the court must be able to conclude fromfan of proofthat  tion of a single deceptive scheme:

areasonable person could infer that the complainant made a prior untruthful allega !

tion. “Allegation” is not restricted to allegations reported to the police. State v (D) The property belonged to the same owner and was stolen

DeSantis 155 Wis. 2d 774456 N.W2d 600(1990). by a person in possession of it; or

Sub.(10) is inapplicable when the statement sought to be suppressed has no po
siblerelevance to the chge to which the defendapted guilty State vP0z0,198 S(C) The property belonged to more tha_n One_ owner and wa_s sto
Wis. 2d 706544 N.W2d 228(Ct. App. 1995). len from the same place pursuant to a single intent and design.

Theharmless error approach in appeadder sub. (10) is not precluded in any way ; ;
Statev. Armstrong,225 Ws. 2d 121591 N.W2d 604(1999),97-0925 (4) In any case of theft involving more thame theft but

A Miranda-Goodchilchearing to determine voluntariness of confessions is an e@fosecutedis a single crime, it is didient to allege generally a
dentiaryhearing for the parties. It is not a soliloquy for the court. The court must ribteft of property to acertain value committed between certain

permititself to become a witness or an advocate for one.pArgefendant does not ; i ; i i
receivea full and fair evidentiary hearing when the role of the prosecutor is playg(f’fues’WlthoUt specifying any particulars. On the trial, evidence

by the judge and the prosecutor is reduced to a bystabite vJiles, 2003 Wi 66 may be given of any such theft committed on or between the dates
262Wis. 2d 457663 N.W2d 798 02-0153 alleged;and it is sufficient to maintain the chge and is not a vari

_ Thedefendant has no statutory subposght to obtain and copy police investiga anceif it is proved that any propertyas stolen during such period.
tion reports and nonprivileged materials prior to a preliminary examination. Secti

972.11 does not allow a criminal defendant access to the civil subpoena duces teg}]rﬂ an acquittal or conviction in any such case does_, not bar a sub
powerembodied in s. 805.07 (2). StateSchaefer2008 WI 25308 Ws. 2d279  sequenprosecution for any acts of theft which no evidence was

746 N.W2d 457 06-1826 : . - 7
In order to admit evidence of alleged prior untruthful allegations of sessalilt receivedat the trial of the orlglnal chge. In case of a conviction

under sub. (1) and s. 97211(2) (b) 3., the circuit court must first conclude from the®" the original chage ona plea of guilty or noontest, thQ district
proffered evidence that a jury could reasonably fhmat the complainant made prior attorney mayat any time before sentence, fibill of particulars
untr “thfu'a”EQI’;‘lﬁonslgff.sgxﬁa' assault. ITI*(‘QI i“ﬂge must detﬁfmine Vlvhemef a L@iv other written statement specifying what particular acts of theft
actingreasonablycould find that it is more likely than not that the complainant ma f : : g
prior untruthful allegations of sexual assault. Stateimger 2010 WI 69 326 Ws. g're'nCIUded in the Chge_ and in thagvent conviction does not bar
2d 351 785 N.W2d 448 08-0652 a subsequent prosecution for any other acts of theft.

Unders. 972.1 (2) (b) 1. and sub. 13, evidence of the complainastilleged past History: 1993 a. 486
sexual conduct with the defendant is admissible ifrthe defendant makes a 3—part  The legislature in sub. (3) (a) has explicitly provided prosecutors with discretion
showingthat: 1) the prdéred evidence relates to sexual activities between the como chage multiple thefts as a single crime when the property belonged to the same
plainantand the defendant; 2) the evidence is material to a fact at issue; and 3)otlvaerand the thefts were committed pursuant to a single intent and design or in exe
evidenceof sexual contact with the complainant is offisignt probative value to cutionof a single deceptive scheme. Statéacobser2014 WI App 13352 Wis.
outweighits inflammatory and prejudicial nature. In determining that evidence @t 409 842 N.W2d 365 13-0830
prior sexualconduct has a highly prejudiciaffet, the legislature crafted into the
rapeshield lawa balancing test that assumes, absent an evidentiary showing to . : : .
contrary,that theproffered evidence is more prejudicial than probative. St&dan %'365 Crimes |nv0IV|ng certain controlled sub -
fraz,2014 W1 78 ___ Ws. 2d ___ 851 N.W2d 235 12-0337 stances. (1) (a) In any case under®61.41(1) (em) 1999
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stats.,or s.961.41 (1) (cm)(d), (e), (f), (g) or (h) involving more victim or the parent or guardian of the alleged victim with a copy

than oneviolation, all violations may be prosecuted as a singtd# the agreement.

crimeif the violations were pursuant to a singleent and design.  (c) 1. The agreement may provide as one of its conditions that
(b) In any case under 861.41 (1m)em) 1999 stats., or s. aperson covered under sifh) (b) or (c) pay the domestic abuse

961.41(1m) (cm) (d), (e), (), (g) or (h) involving more than one surchargainder s973.055and, if applicable, the global position

violation, all violations may be prosecuted as a single crime if tleg system tracking surctge under 973.057 If theagreement

violationswere pursuant to a single intent and design. requiresthe person to pay the glohabsitioning system tracking
(c) In any case under 961.41 (3g) (a) 2.1999 stats., or s. surchargaunder s973.057 the agreement shall also require the

961.41(3g) (dm) 1999 stats., or 861.41 (3g) (am)c), (d), (), Personto pay the dpmestlc abuse sur@munder s973.055

or (g) involving more than one violation, all violations may béaymentsnd collections of the domestic abuse sugghand the

prosecuteds a single crime if the violations were pursuari toglobal positioning system tracking surcherunder this subdvi

singleintent and design. sionare subject to £73.055 (2)o(4) or to s973.057 (2and(3),
(2) An acquittal or conviction under sufi) does not baa "espectivelyexcept as follows: .
subsequenprosecution for any acts inolation of $.961.41 (1) a. The district attorney shall determine the amount due. The

(em), 1999 statss.961.41 (1m) (em)1999 stats., £61.41 (3g) district attorney may authorize less than a full surgaérhe or
(a) 2., 1999 stats., or §61.41 (3g) (dm)1999 stats., or §61.41 shebelieves that full payment would have a negativeact on the
(1) (cm) (d), (e), (), (g), or (h), (Im) (cm) (d), (e), (f), (g), or(h)  offender’sfamily. The district attorney shall provide the clerk of
or(3g) (am)(c), (d), (e), or(g) on which no evidence was receivedircuit court withthe information necessary to comply with subd.
atthe trial on the original chge. 1.b.

History: 1985 a. 3281987 a. 3391989 a. 12111993 a. 98118 490, 1995 a. 448 b. The clerk of circuit court shall collect the amount due from
1999a. 452001 a. 1092003 a. 49 the person and transmit it to the county treasurer
971.366 Use of another s personal identifying infor - 2. If the prosecution isssumed under suf®) and the person

mation: charges. In any case under 843.2010r 943.203 IS Subsequently convicted, a court shall give the pecsedit
involving more than one violation, all violations may be prosé/nders.973.055and, if applicable, £73.057for any amount paid
cutedas a single crime if the violations were pursuant to a singl@dersubd.1.

intentand design. (2) The written agreement shall be terminated and the pro
History: 2003 a. 36 secutionmay resume upon written notice by either the person or
the district attorney to the other pritw completion of the period
971.367 False statements to financial institutions: of the agreement.

charges. In any case under 846.79involving more than one (3) Upon completion ofthe period of the agreement, if the

violation, all violations may be prosecuted as a single crime if t'&%reemenhas not been terminated undeb.(2), the court shall

violationswere pursuant to a single intent and design. dismiss, with prejudice, any clugr or chages against the person
History: 2003 a. 36 in connectiorwith the crime specified in sutlm), or if no such

971.37 Deferred prosecution programs; domestic chargesnave been filed, none may bc_e filed. . .
abuse. (1) In this section, “child sexual abuse” means an (4) Consento a deferred prosecution under this section is not
allegedviolation of 5.940.225 948.02 948.025 948.05 948.06  anadmissiorof guilt and the consent may not be admitted in evi

948.085 or 948.095if the alleged victim is a minor and the persofl€ncein a trial for the crime specified sub.(1m), except if rele
accusecf, or chaged with, the violation: vanttc(j) q_ulestlons concernlngI the statt;lte of Ilmltatlc()jnsbor lrifk of
; ; ; i P speedytrial. No statement relating to the crime, made by the per

(2) Lives with or has lived with the minor; sonin connection with any discussions concerning defgured

(b) Is nearer of kin to the alleged victim than a 2nd cousingectionor to any person involveid a program in which the per

(c) Is a guardian or legal custodian of the minor; or sonmust participate as condition of the agreement, is admissible
(d) Is or appears to be in a position of power or cortver in a trial for the crime specified in sufdm).
the minor. (5) Thissection does ngireclude use of deferred prosecution
(Im) (a) The district attorney may enter into a deferred pragreementsor any alleged violations not subject to this section.
secution agreement under this section with any ofahewing: History: 1979 c. 11; 1981 c. 88366, 1983 a. 2041987 a. 271987 a. 333.64;

1. A person accused of or chgad with child sexual abuse. 13312%03596%9;7?’7201212;‘?2% 5’613 1995 a. 343353 456 1997 a. 35143 2003 a.

2. An adult accused of or clgd with a criminal vioation of , hepraust, o b, (it consent s dfened prossom 0 amisn,
s. 940.19 940.20 (1m) 940.201 940.225 940.23 940.285 renderedmeaningless if an agreement may require an admission of uilt. (4)
940.30 940.42 940.43 940.44 940.45 940.48 941.20 941.3Q  meanshat should a deferred prosecution agreement be revoked, the degewiiant’
943.01 943.011943.14 943.15 946.49 947.01(1), 947.0120r  1gress 8 Broet he S0reCer M o A o o amter a plog 264 conditon
947.0125and the conduct (_:onst!tutlng thimlation involved an it is the plea itseland not the agreement that constitutes the acknowledgement of ’
actby the adult person against his or her spouse or former spogse, Indeed, if the agreement is dissolved, the plea rem&itate vDaley 2006
againstan adult with whom the adult person resides or formerfy! APp 81,292 Ws. 2d 517716 N.W2d 146 05-0048

;esrllciiledc.ior against an adult with whom the adult person has creabeﬂ.375 Deferred prosecution agreements;  sanctions.

. o Thedistrict attorney may subject a defendant to sanctions as pro
3. A person accused of or cgad with a violation of 813.12 i4ein the system developed unde881.03 (3) (ajf the defend

(8) (a) . ) _antviolates a condition of a deferred prosecution agreement.
(b) The agreement shall provide that the prosecution will besistory: 2013 a. 196

suspendedor a specified period if the person complies with-con

ditions specified in the agreement. The agreement shall be in wé71.38 Deferred prosecution program; community

ing, signed by the district attorney or luisher designee and theservice work. (1) Except as provided in 867.055 (3)the dis
personand shall provide that the person waives his or her rightttict attorney may require as a condition of any deferred presecu
a speedy triabnd that the agreement will toll any applicable civilion program for any crime that the defendant perform community
or criminal statute of limitations during the periofithe agree servicework for a public agency or a nonprofit charitablga-
ment,and, furthermore, that the person shall file with the districization. The number of hours of work requiredhy not exceed
attorneya monthly written report certifying his or her compliancevhat would be reasonable considering the seriousness of the
with the conditions specified in the agreement. The district att@alegedoffense. An order may only apply if agreed tothg

ney shall provide the spouse of the accused person and the alletgfdndaniand theorganization or agencyThe district attorney
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shallensure that the defendanpi®vided a written statement of  (c) Other evidence presented to the district attorney regarding
theterms of the community service order and that the communihe facts and circumstances of théeoise.

serviceorder is monitored. o _ _ (d) The ofenders criminal history
(2) Any organization oragency acting in good faith to which  (e) Prior referrals of the fafnder to the program.
adefendant is assigned pursuant to an order under this section h?f) Whether other chges under 943.24are pendinggainst
immunity from any civil liability in excess of $25,000 for acts ok Jttender.
Orﬂ:;ﬂ?nfggﬁr ér;lgg;: gngof n the defendant. (3) ConpiTioNs OF PROGRAM. A deferred prosecution agree
' ' ' mentto which this section applies may require dender to do

971.39 Deferred prosecution program; agreements any of the following:

with department. (1) Exceptas provided in 967.055 (3)in (a) Pay money owed for the worthless checlother order

countieshaving a population of less than 100,000, if a defendd@guedin violation of $.943.24to the district attorney for rermit

is chaged with a crime, the district attorneéie departmerand tanceto the payee of the worthless check or arder

adefendant may all entémto a deferred prosecution agreement (b) Make other payments foestitution for the dénse, includ

which includes, but is not limited to, the following conditions: ing payments to reimburse any person for fees assessed by-a finan
(a) The agreement shall be in writing, signed by the distrigtal institution in connection with theersonattempting to present

attorneyor his or her designee, a representative oflépartment theworthless check or other order

andthe defendant. (c) Pay administrative fees assessed under(8ub.
(b) The defendant admits, in writing, all of the elements of the (d) Pay for and successfully complete a class or counseling
crime chaged. regardingfinancial management.

(c) The defendant agrees to participate in therapy or in commu (4) OrFeNsesCOVERED. The deferred prosecution agreement
nity programs and to abide by any conditions imposed under #f®ll specify the denses for which prosecution is being deferred

therapy or programs. andshall describe the checks involviedthe transactions. The
(d) The department monitors compliance with the deferrdlistrictattorney shall agree not to prosecute thofeneés while
prosecutionragreement. the agreement remains infe€t or afterward if the éénder sue

(e) The district attorney may resume prosecution upon thgSSfullycompletes the deferred prosecution program.
defendan® failure to meet or comply with any condition of a (5) PRIVATE CONTRACTOROPERATIONOF PROGRAM. (&) A dis
deferredprosecution agreement. trict attorney who establishes a deferred prosecution program

(f) The circuitcourt shall dismiss, with prejudice, any ajer underthis section may contract with a private entity to operate or
which is subject tothe agreement upon the completion of th@dMministerall or part of the program under the supervision, elirec
period of the agreement, unless prosecution has been resuriidg and control the district attorney _ o
underpat (e). (b) A private entity acting under this subsection shall maintain

(2) Any written admission under sufL) (b) and any state insuranceﬁnancial_ accounting _cor_1tro|s, and fund_ di_sbursement
mentrelatingto the crime under sukL) (intro.), made by the per proceduresas required by the dISt!’ICt attorpe]’/ne district attor
sonin connection with any discussions concerning defesred N€y shall audit the accounts thfe private entitybut only after pro
secutionor to any person involved in a program in which th¥iding written notice.

personmust participate as a condition of the agreement, are not(C) If anoffender who is the subject of a deferred prosecution
admissiblein a trial for the crime. agreementinder this section is represented by an attorney:

History: 1985 a. 291987 a. 101 vateentity acting under this subsectioray communicate directly

A judgment entered pursuant to a plea agreement withholding sentence and plath the ofender if any of the following apply:
ing the defendant on probation for certamunts while entry of judgment on other . . . .
countswas deferred provided the defendant committed no additional cenees 1. The attorneshas not informed the private entity of his or
abidedby the terms of probation was not a deferred prosecution agreement sublfe@t representatlon n ertlng.
to this section. State Wollenbeg, 2004 WI App 20268 Ws. 2d 810674 N.W2d

916, 03-1706 2. The attorney has authorized the communication.
3. The private entity has requested authorization for the com
971.40 Deferred prosecution agreement; placement munication from the attorneybut the attorney has failetd

with volunteers in probation program. The court, district respondo that request within a reasonable period of time.
attorneyand defendant magnter into a deferred prosecution (d) A district attorney may cancel a contract enterediritio
agreementor the defendant to be placed wahvolunteers in g private entity under this subsection if any of the following occur:

probationprogram under £73.11 Theagreement must include 1. The private entity or a principal of the private entityds
therequirement that the defendant comply with the ceorter ictad of any of the following:

unders.973.11 (1).

History: 1991 a. 253 a. A felony under any state or federal law
b. A misdemeanor under any state or federal law if proof of
971.41 Deferred prosecution program; worthless the defendansg dishonesty is an essential element of tfiense
checks. (1) DeriNTioN. In this section, “dender” means a per O if the offense relates to debt collection.
sonchaged with,or for whom probable cause exists to geahe 2. The private entity uses or threatens to use force or violence
personwith, a violation of s943.24 againstan ofender a member of his or her familgr his or her

(2) ESTABLISHMENT OF PROGRAM;ELIGIBILITY CRITERIA. A dis  property.
trict attorney may create within his or heficé a worthless check 3. The private entity threatetise seizure, attachment, or sale
deferredprosecution program for feinders who agree to partici of an ofender’sproperty without disclosing that prior court pro
patein it as an alternative to prosecution. The district attornegedingsare required.

may establistcriteria for determining an feinders eligibility for 4. The privateentity, with knowledge that the statement is
the program. Among the factors that the program may usefiflse, makes or threatens to make a statement3ial party that
determiningeligibility are the following: adverselyaffects an denders reputation for creditworthiness.
(a) The face value of any check or order that was involved in 5. The private entity initiates or threatens to initiate commu
the offense. nicationwith an ofenders employer This subdivision does not
(b) If applicable, the reason why the check or order was depply if the communications authorized under a court order or
honoredby a financial institution. federallaw or if all of the following apply:
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a. An ofenders payment is 30 or more days past due. L. Conducting business_ uno@particu_lar name or implying
b. The private entity has provided written notice to ththatthe business has a particular name ifuse of the name has
offenderat his or her last known address, at least 5 days befonet been authorized by the district attorney

hand,of its intent to communicate with the emplayer m. Misrepresenting the amouat restitution alleged to be
6. The private entity harasses afeafiey including bydoing  owedby an ofender.
any of the following: n. Except as authorized by the district attormepresenting

a. Communicating wittthe ofender or a member of his or herthat an existing restitution amount mag increased by the aeldi
family atany unusual time or place or at a time or place that thign of attorney fees, investigation fees, or any other fees or
privateentity knows or has reason to know is inconvenietttéo chargeavhen those fees or clyms may not legally be added.
offender or the family membetn the absence of evidence to the 0. Except as authorized by the district attormepresenting
contrary,the private entity shall beresumed to know that cem yo+ the private entity is an attorney or an agent for an attorney if
municating with an dénder or a member of his or her family af . entity is not
his or her residence before 8:00 a.m. or after 9:00 p.m. is-incon ; . .
venientto the ofender or the family memher p. Recovering or attempting to recover any interest or other

b. Publishing or threatening paiblish the denders name on _chargeor fee in excess of the _actual restitution or_claim unhess
alist of offenders who allegedly refuse to pay restitutiarhis  nterestor other chage or fee is expressly authorized under the
subd.6. b. does nopply if the district attorney authorizes thefontractwith the district attorney _ _
publicationof the ofenders name in such a manner 9. Communicatingor threatening to communicate directly

c. Advertising orthreatening to advertise the sale of financid¥ith an ofender who is represented by an attornekis subds.
information regarding the feinder in order to coerce thefaider d- does not apply to communications permitted under(gar
to pay restitution. r. Engaging in dishonorable, unethical, or unprofessional

d. Disclosing or threatening to disclose information concergonductof a character likely to deceive, defraud, or harm the pub
ing the alleged violation of 843.24without disclosing or agree lic.
ing to disclose the fact that thefefider disputes the allegations. s. Communicating with an t#nder or a member of his or her
This subd.6. d.applies only if theprivate entity knows that the family at a time ofday or night, with such frequenay in such
offenderreasonably disputes the allegations. amanner as to constitute harassment of tfendér or his or her

e. Disclosing or threatening to disclose information relatirfgmily member
to an ofenders casdo any person other than the victim, the dis  (g) ConripEnTIALITY. Records relatingo programs estab
trict attorney or persons to whom the district attorney has propefif¢hedunder this section are not subject to inspection or copying
authorizeddisclosure. _ ) _unders.19.35 A district attorney may disclose information relat

f. Causing a telephone to ring or engaging any person in telg; to persons participating in the program only to a private entity
phone conversation repeatedly or continuously with intent tgperatingor administering such a program, to another district
annoy,abuse, or harass any person at the number called.  attorney;to a court, or to a law enforcement agengyprivate

g. Using profane, obscene, or abusive language in cormmugitity operating or administeringuch a program may disclose
catingwith an ofender a member of his or her familgr others. informationrelating to such persons only as permitted under sub.

h. Engaging in angonductwhich the district attorney finds (5) (d) 6. or to the district attorney pwith the district attorney’
wasintended tacause and did cause mental or physical illness ¢éonsent,to another district attorney or to a lasnforcement
the offender or a member of his or her family agency.

i. Attemptingor threatening to enforce a claimed right oryem  (7) Fees. Notwithstanding s978.06(1), a district attorney or
edy with knowledge or reason to know that taimed right or g private entity acting under sufs) may chage a defendant who
remedydoes not exist. is a party to a deferred prosecution agreement under this section

j. Except as authorized by the district attorremygaging in afee to cover his, heor its costs under the agreemefihe district
any form of communication that simulates legal or judipi@  attorneymay require that théee be paid directly to the district
cessor thatconveys the impression that the communication igtorney’soffice or to the private entityThe district attorngyor
being made, is authorized, or is approved by a governmenigé district attorney and the private entityay establish guide
agencyor official or by an attorney when it is not. lineson when fees may hveaived for an dender due to hardship

k. Using any badgeyniform, or other thing to indicate thatand may authorize extended payment plans of not more than 6
the person is a government employee dic@l, except asuthe  monthsin length.
rized by law or by the district attorney History: 2005 a. 4622007 a. 96

Wisconsin Statutes Archive.


http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(d)6.b.
http://docs.legis.wisconsin.gov/document/statutes/2013/943.24
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(d)6.d.
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(d)6.q.
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(d)6.q.
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(c)
http://docs.legis.wisconsin.gov/document/statutes/2013/19.35
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)(d)6.
http://docs.legis.wisconsin.gov/document/statutes/2013/978.06(1)
http://docs.legis.wisconsin.gov/document/statutes/2013/971.41(5)
http://docs.legis.wisconsin.gov/document/acts/2005/462
http://docs.legis.wisconsin.gov/document/acts/2007/96

