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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2005AP3141  
( L. C.  No.  2005CV7563)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the interest of Ruby Washington: 
 
City of Milwaukee, 
 
          Petitioner-Respondent, 
 
     v. 
 
Ruby Washington, 
 
          Respondent-Appellant-Petitioner. 
 

FILED 
 

JUL 17, 2007 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.   Ruby Washi ngt on seeks r evi ew 

of  a publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng a 

c i r cui t  cour t  or der  conf i ni ng her  t o t he Mi l waukee Count y 

Cr i mi nal  Just i ce Faci l i t y  ( " CJF" )  f or  f ai l ur e t o compl y wi t h 

                                                 
1 Ci t y of  Mi l waukee v.  Washi ngt on,  2006 WI  App 99,  292 

Wi s.  2d 258,  716 N. W. 2d 176.  
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pr i or  cour t  or der s f or  t r eat ment  of  t uber cul osi s . 2  The Mi l waukee 

Count y Ci r cui t  Cour t ,  Honor abl e Cl ar e L.  Fi or enza,  f ound t hat  i f  

Washi ngt on cont i nued t o r ef use t r eat ment  she woul d become 

cont agi ous and t hr eat en t he publ i c heal t h,  and i ssued an or der  

of  conf i nement  pur suant  t o Wi s.  St at .  § 252. 07( 9)  ( 2005- 06) 3,  t he 

l ong- t er m conf i nement  pr ovi s i ons of  t he t uber cul osi s cont r ol  

st at ut e.   Washi ngt on asked t o be conf i ned t o Aur or a Si nai  

Medi cal  Cent er  ( " Medi cal  Cent er " ) ,  but  t he c i r cui t  cour t  or der ed 

her  conf i ned t o t he CJF.    

¶2 The cour t  of  appeal s af f i r med t he ci r cui t  cour t  on t wo 

i ndependent  gr ounds.   Ci t y of  Mi l waukee v.  Ruby Washi ngt on,  2006 

WI  App 99,  292 Wi s.  2d 258,  716 N. W. 2d 176.   Fi r st ,  t he cour t  of  

appeal s agr eed t hat  Wi s.  St at .  § 252. 07( 9)  aut hor i zed 

Washi ngt on' s conf i nement  t o t he CJF,  concl udi ng t hat  st at ut or y 

l anguage r ef er r i ng t o " no l ess r est r i ct i ve al t er nat i ve"  appl i ed 

onl y t o t he f act  of  conf i nement  i t sel f ,  and not  t he pl ace of  

conf i nement .   Washi ngt on,  292 Wi s.  2d 258,  ¶12.   Thus,  t he cour t  

of  appeal s concl uded t hat  once conf i nement  i s det er mi ned t o be 

necessar y,  t he st at ut e does not  r equi r e pl acement  t o t he l east  

                                                 
2 The Ci t y of  Mi l waukee cont ends t hat  t he appeal  i s  moot  

because Washi ngt on was r el eased f r om j ai l  conf i nement  on May 26,  
2006,  and any deci s i on i ssued by t hi s cour t  wi l l  have no 
pr act i cal  ef f ect  upon her  conf i nement .   Whi l e we agr ee t hat  our  
deci s i on i s moot  as t o Washi ngt on,  we wi l l  pr oceed t o t he mer i t s  
because t he i ssues r ai sed i n t hi s appeal  ar e of  gr eat  publ i c 
concer n and ar e l i kel y t o r ecur .   See St at e v.  Mi chael  S. ,  2005 
WI  82,  ¶6,  282 Wi s.  2d 1,  698 N. W. 2d 673.   

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
2006 ver si on of  t he st at ut es unl ess ot her wi se not ed.   
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r est r i ct i ve f aci l i t y .   I d.   I t  f ur t her  concl uded t hat  a c i r cui t  

cour t  may consi der  t he r el at i ve cost  of  di f f er ent  pl acement  

opt i ons when det er mi ni ng t he pl ace of  conf i nement .   I d. ,  ¶14.   

Second,  t he cour t  of  appeal s concl uded t hat  Wi s.  St at .  

§ 785. 04( 1) ,  t he r emedi al  cont empt  st at ut e,  pr ov i ded t he ci r cui t  

cour t  wi t h an al t er nat e basi s t o conf i ne Washi ngt on t o t he CJF.   

I d. ,  ¶¶18- 19.  

¶3 We concl ude t hat  Wi s.  St at .  § 252. 07( 9) ( a)  aut hor i zes 

conf i nement  t o a j ai l  f or  a per son wi t h noni nf ect i ous 

t uber cul osi s who i s at  a hi gh r i sk of  devel opi ng i nf ect i ous 

t uber cul osi s and f ai l s t o compl y wi t h a pr escr i bed t r eat ment  

r egi men,  pr ovi ded t he j ai l  i s  a pl ace wher e pr oper  car e and 

t r eat ment  wi l l  be pr ovi ded and t he spr ead of  di sease wi l l  be 

pr event ed,  and t hat  no l ess r est r i ct i ve al t er nat i ve exi st s t o 

j ai l  conf i nement .   We f ur t her  concl ude t hat  a c i r cui t  cour t  may 

t ake i nt o account  t he cost  of  pl acement  opt i ons when det er mi ni ng 

t he pl ace of  conf i nement  under  § 252. 07( 9) ,  but  onl y af t er  

det er mi ni ng t hat  t wo or  mor e pl acement  opt i ons f ul f i l l  t he 

st at ut or y r equi r ement s of  pr oper  medi cal  t r eat ment  and di sease 

pr event i on,  and t hat  none of  t hese opt i ons i s s i gni f i cant l y l ess 

r est r i ct i ve t han t he ot her ( s) .    

¶4 I n t hi s case,  t he c i r cui t  cour t  engaged i n a car ef ul ,  

del i ber at i ve pr ocess i n whi ch i t  demonst r at ed appr opr i at e 

concer n f or  bot h t he publ i c heal t h of  t he communi t y and t he car e 

and t r eat ment  of  Ruby Washi ngt on.   We concl ude t he ci r cui t  cour t  

di d not  er r oneousl y exer ci se i t s di scr et i on i n or der i ng 

Washi ngt on' s conf i nement  t o t he CJF.   We t her ef or e af f i r m on 
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t hese gr ounds t he cour t  of  appeal s '  opi ni on af f i r mi ng t he 

ci r cui t  cour t ' s  or der  of  conf i nement . 4   

¶5 We f ur t her  concl ude t hat  Washi ngt on' s conf i nement  was 

not  aut hor i zed by t he r emedi al  cont empt  st at ut e,  

Wi s.  St at .  § 785. 04( 1) ,  and di savow t he cour t  of  appeal s '  

di scussi on of  cont empt  as a separ at e basi s f or  conf i nement  t o 

j ai l  i n t hi s case.   Washi ngt on,  292 Wi s.  2d 258,  ¶¶16- 19.    

I  

 ¶6 On May 19,  2005,  Ruby Washi ngt on was eval uat ed f or  

t uber cul osi s at  t he Keenan Heal t h Cent er  Tuber cul osi s Cont r ol  

Cl i ni c ( " TB Cl i ni c" ) ,  oper at ed by t he Ci t y of  Mi l waukee Heal t h 

Depar t ment  ( " Depar t ment " ) .   Sput um speci mens wer e t aken and 

t est ed f or  t uber cul osi s.   On June 17,  2005,  Washi ngt on was 

di agnosed wi t h t uber cul osi s.   Washi ngt on r ecei ved t uber cul osi s 

medi cat i on at  t he TB Cl i ni c on June 21,  2005.   Washi ngt on was 

l i v i ng i n a shel t er  and had no f i xed addr ess at  t he t i me.   TB 

Cl i ni c st af f  pr ovi ded Washi ngt on wi t h bus t i cket s t o ensur e t hat  

she woul d r et ur n f or  per i odi c di r ect l y- obser ved t her apy. 5  

Washi ngt on di d not  show up f or  her  next  t wo appoi nt ment s t o 

r ecei ve her  medi cat i on,  and coul d not  be l ocat ed.  

                                                 
4 I n f ut ur e cases,  we expect  t hat  cour t s det er mi ni ng pl ace 

of  conf i nement  f or  per sons subj ect  t o a pet i t i on under  
Wi s.  St at .  § 252. 07( 9)  wi l l  appl y t he met hodol ogy set  f or t h i n 
t hi s opi ni on.  

5 Wi sconsi n Admi n.  Code § HFS 145. 08( 5)  def i nes " di r ect l y-
obser ved t her apy"  as " i ngest i on of  pr escr i bed ant i - t uber cul osi s 
medi cat i on t hat  i s obser ved by a heal t h car e wor ker  or  ot her  
r esponsi bl e per son act i ng under  t he aut hor i t y  of  t he l ocal  
heal t h depar t ment . "  
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 ¶7 The Depar t ment  i ssued Washi ngt on a di r ect l y- obser ved 

t her apy or der  ( " t r eat ment  or der " )  and an i sol at i on or der  on Jul y 

27,  2005,  whi ch i t  i nt ended t o ser ve upon Washi ngt on as soon as 

she coul d be l ocat ed.   On August  22,  2005,  a nur se at  t he 

Medi cal  Cent er  i nf or med t he Depar t ment  t hat  Washi ngt on had been 

admi t t ed t o t he hospi t al  and was gi v i ng bi r t h t o a baby.   The 

Depar t ment  ser ved t he or der s f or  t r eat ment  and i sol at i on on 

Washi ngt on l at er  t hat  day,  and r equest ed t hat  Washi ngt on st ay at  

t he Medi cal  Cent er .    

¶8 The next  day,  af t er  Washi ngt on t hr eat ened t o l eave t he 

Medi cal  Cent er ,  t he Ci t y of  Mi l waukee pet i t i oned t he ci r cui t  

cour t  under  Wi s.  St at .  § 252. 07( 9) 6 f or  enf or cement  of  t he 

                                                 
6 Wi sconsi n St at .  § 252. 07( 9)  pr ovi des,  i n par t :  

( a)  The depar t ment  or  a l ocal  heal t h of f i cer  may 
pet i t i on any cour t  f or  a hear i ng t o det er mi ne whet her  
an i ndi v i dual  wi t h i nf ect i ous or  suspect  t uber cul osi s 
shoul d be conf i ned f or  l onger  t han 72 hour s i n a 
f aci l i t y  wher e pr oper  car e and t r eat ment  wi l l  be 
pr ovi ded and spr ead of  t he di sease wi l l  be pr event ed.  
The depar t ment  or  l ocal  heal t h of f i cer  shal l  i ncl ude 
i n t he pet i t i on document at i on t hat  demonst r at es al l  of  
t he f ol l owi ng:  

1.  That  t he i ndi v i dual  named i n t he pet i t i on has 
i nf ect i ous t uber cul osi s;  t hat  t he i ndi v i dual  has 
noni nf ect i ous t uber cul osi s but  i s at  hi gh r i sk of  
devel opi ng i nf ect i ous t uber cul osi s;  or  t hat  t he 
i ndi v i dual  has suspect  t uber cul osi s.  

2.  That  t he i ndi v i dual  has f ai l ed t o compl y wi t h t he 
pr escr i bed t r eat ment  r egi men or  wi t h any r ul es 
pr omul gat ed by t he depar t ment  under  sub.  ( 11) ;  or  t hat  
t he di sease i s r esi st ant  t o t he medi cat i on pr escr i bed 
t o t he i ndi v i dual .  
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t r eat ment  and i sol at i on or der s.   The Mi l waukee Ci r cui t  Cour t ,  

Honor abl e Maxi ne A.  Whi t e,  appoi nt ed an at t or ney f r om t he St at e 

Publ i c Def ender ' s Of f i ce t o r epr esent  Washi ngt on.   See 

Wi s.  St at .  § 252. 07( 9) ( d) .   Counsel  f or  t he par t i es r eached a 

st i pul at i on wher eby Washi ngt on woul d r emai n conf i ned at  t he 

Medi cal  Cent er ,  at  l east  unt i l  a st at us hear i ng on Sept ember  27,  

2005,  at  whi ch poi nt  t he c i r cui t  cour t  woul d assess t he pr ogr ess 

of  Washi ngt on' s t r eat ment  and her  possi bl e r el ease f r om hospi t al  

conf i nement .    

¶9 At  t he Sept ember  27,  2005,  hear i ng bef or e t he c i r cui t  

cour t ,  Honor abl e Cl ar e L.  Fi or enza,  t he Ci t y not ed t hat  

Washi ngt on' s r ecover y had pr ogr essed t o t he poi nt  wher e t he 

Depar t ment  bel i eved t hat  Washi ngt on no l onger  needed t o be 

conf i ned f or  medi cal  r easons.   Counsel  f or  t he par t i es r eached a 

second st i pul at i on under  whi ch Washi ngt on woul d be r el eased f r om 

conf i nement  at  t he Medi cal  Cent er ,  but  woul d r epor t  t o t he TB 

Cl i ni c at  r egul ar  i nt er val s t o r ecei ve medi cat i on by di r ect l y-

obser ved t her apy,  consi st ent  wi t h t he Jul y 27 or der .   

Addi t i onal l y,  t he st i pul at i on r equi r ed t hat  Washi ngt on f ol l ow a 

                                                                                                                                                             
3.  That  al l  ot her  r easonabl e means of  achi evi ng 
vol unt ar y compl i ance wi t h t r eat ment  have been 
exhaust ed and no l ess r est r i ct i ve al t er nat i ve exi st s;  
or  t hat  no ot her  medi cat i on t o t r eat  t he r esi st ant  
di sease i s avai l abl e.  

4.  That  t he i ndi v i dual  poses an i mmi nent  and 
subst ant i al  t hr eat  t o hi msel f  or  her sel f  or  t o t he 
publ i c heal t h.  
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ni ne- mont h t r eat ment  pl an and l i ve wi t h her  s i st er ,  Al wi l l er  

Washi ngt on,  dur i ng t hat  t i me.   The st i pul at i on pr ovi ded t hat   

i n t he event  t hat  .  .  .  Washi ngt on f ai l s t o f ul l y  and 
compl et el y compl y wi t h t he pr ov i s i ons of  t hi s Or der  
[ t he st i pul at i on] ,  she may be subj ect  t o i mpr i sonment ,  
t o r enewed i sol at i on and i npat i ent  conf i nement  
pur suant  t o Wi s.  St at .  §§ 252. 07( 8)  and ( 9)  and/ or  t o 
such ot her  and addi t i onal  sanct i ons f or  cont empt  of  
cour t  as t hi s Cour t  may det er mi ne.    

¶10 On Sept ember  29,  2005,  Al wi l l er  Washi ngt on 

( " Al wi l l er " )  cal l ed I r mi ne Rei t l ,  pr ogr am manager  of  t he TB 

Cl i ni c,  t o r epor t  t hat  Ruby Washi ngt on had l ef t  Al wi l l er ' s 

r esi dence shor t l y af t er  bei ng r el eased f r om t he Medi cal  Cent er  

on t he 27t h,  and had yet  t o r et ur n.   Al wi l l er  sai d a f r i end had 

spot t ed ( Ruby)  Washi ngt on near  t he Jewel / Osco st or e on Nor t h 

35t h St r eet  i n Mi l waukee t hat  mor ni ng.   Rei t l  and an of f i cer  of  

t he Mi l waukee Pol i ce Depar t ment  dr ove t o t he Jewel / Osco and 

f ound Washi ngt on i n t he st or e par ki ng l ot .   Rei t l  caught  up wi t h 

Washi ngt on and t al ked wi t h her  on t he cur b f or  a f ew mi nut es.   

I n an af f i davi t  t o t he cour t ,  Rei t l  aver r ed t hat  Washi ngt on 

" sai d many t hi ngs t hat  [ Rei t l ]  was unabl e t o under st and"  and 

t hat  Washi ngt on " seemed l ess t han coher ent  i n her  t hought s. "    

¶11 A Mi l waukee Pol i ce Depar t ment  squad car  ar r i ved i n t he 

par ki ng l ot ,  and Washi ngt on l ef t  t he ar ea and ent er ed a 

conveni ence st or e at  t he cor ner  of  36t h St r eet  and Nor t h Avenue.   

Two addi t i onal  squad car s ar r i ved,  and of f i cer s det ai ned 

Washi ngt on.   Rei t l  aver r ed t hat   

Ruby was cr yi ng and yel l i ng whi l e t he pol i ce spoke t o 
her .   Af t er  a f ew mi nut es,  Ruby was handcuf f ed and 
pl aced i n a squad car .   Whi l e i n t he pol i ce car ,  she 
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cont i nued t o be agi t at ed and was ki cki ng her  f eet  out  
of  t he squad car  wi ndow and ki cki ng t he i nsi de r oof  of  
t he squad car ,  al l  t he whi l e l oudl y scr eami ng,  yel l i ng 
and cr yi ng.  

Washi ngt on r ecei ved an assessment  f r om t he Medi cal  Cent er  and 

was t r anspor t ed t o t he CJF.   The Ci t y f i l ed a " Mot i on of  

Cont empt "  wi t h t he c i r cui t  cour t  seeki ng Washi ngt on' s 

conf i nement  t o t he CJF f or  noncompl i ance wi t h t he pr i or  

t r eat ment  or der .   Washi ngt on was hel d i n t he CJF pendi ng a cour t  

hear i ng schedul ed f or  Oct ober  3,  2005,  on t he Ci t y ' s mot i on.  

 ¶12 On Oct ober  1,  2005,  Washi ngt on was mi st akenl y r el eased 

f r om t he CJF and went  mi ssi ng.   The Oct ober  3 hear i ng was 

adj our ned because t he Ci t y had yet  t o l ocat e Washi ngt on.   On t he 

mor ni ng of  Oct ober  5,  Washi ngt on was f ound at  t he home of  a 

f r i end,  and was det ai ned by pol i ce.   She was t aken t o t he 

Medi cal  Cent er  t o be eval uat ed,  and t hen hel d at  a di st r i ct  

pol i ce st at i on f or  a per i od of  hour s.  

 ¶13 Judge Fi or enza convened a hear i ng l at er  t hat  af t er noon 

at  whi ch Washi ngt on cont est ed t he Ci t y ' s al l egat i on t hat  she was 

i n v i ol at i on of  t he t r eat ment  or der .   The Ci t y cal l ed I r mi ne 

Rei t l  of  t he TB Cl i ni c,  who expl ai ned t hat  Washi ngt on was 

di agnosed wi t h pul monar y t uber cul osi s,  a di sease t hat  becomes 

col oni zed i n t he l ungs and may be t r ansmi t t ed by coughi ng,  

sneezi ng or  ot her wi se f or ci ng bact er i a out  of  t he l ungs and i nt o 

t he ai r .   She not ed t hat  Washi ngt on had one pr evi ous bout  wi t h 

t uber cul osi s,  f or  whi ch she had been successf ul l y t r eat ed.   She 

st at ed t hat  f or  pat i ent s l i ke Washi ngt on who have r ecur r ent  

t uber cul osi s,  a ni ne- mont h cour se of  t r eat ment  i s necessar y,  
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whi ch st ar t s wi t h admi ni st er i ng a r egi men of  f our  medi cat i ons at  

r egul ar  i nt er val s.   Rei t l  t est i f i ed t hat  she bel i eved Washi ngt on 

was not  pr esent l y cont agi ous,  but  t hat  i f  she di d not  r esume 

t r eat ment ,  she woul d become cont agi ous,  per haps wi t hi n a week,  

and " cer t ai nl y wi t hi n a mont h. "   Rei t l  expl ai ned t hat  " f or  

[ Washi ngt on' s]  own heal t h and ever yone' s heal t h i n t he 

communi t y, "  Washi ngt on " must  st r i ct l y adher e t o t he t r eat ment  

r egi men. "    

¶14 Rei t l  gave t est i mony about  Washi ngt on' s combat i veness 

when det ai ned by of f i cer s on Sept ember  29.   Rei t l  al so t est i f i ed 

t hat  Washi ngt on was " i ncoher ent "  when Rei t l  encount er ed her  on 

Sept ember  29,  and Rei t l  bel i eved,  based on her  t r ai ni ng and 

exper i ence as a nur se,  t hat  Washi ngt on was " under  t he i nf l uence 

of  somet hi ng. "   

 ¶15 Washi ngt on t est i f i ed on her  own behal f .   Washi ngt on 

admi t t ed t hat  she st ayed at  a f r i end' s house and not  wi t h her  

s i st er  upon her  r el ease f r om t he Medi cal  Cent er  on Sept ember  27.   

She al so admi t t ed t hat  she had not  t aken her  t uber cul osi s 

medi cat i on on Oct ober  2 as or der ed because " [ i ] t  had sl i pped 

[ her ]  mi nd. "   Based on t hese st at ement s,  whi ch t he ci r cui t  cour t  

det er mi ned wer e admi ssi ons of  noncompl i ance,  t he cour t  f ound 

Washi ngt on t o be i n v i ol at i on of  t he pr i or  t r eat ment  or der s.   

The ci r cui t  cour t  concl uded t hat ,  as a consequence,  conf i nement  

was appr opr i at e.   

 ¶16 The Ci t y asked t hat  Washi ngt on be conf i ned t o t he CJF.   

The Ci t y st at ed t hat  i t  " d[ i d]  not  bel i eve t hat  t her e [ was]  any 

f aci l i t y  .  .  .  ot her  t han t he [ CJF]  t hat  woul d ser ve t he pur pose 
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of  pr ot ect i ng t he publ i c heal t h under  t hese ver y unusual  and 

ext r aor di nar y c i r cumst ances. "    

¶17 Counsel  f or  Washi ngt on r equest ed conf i nement  t o t he 

Medi cal  Cent er ,  ar gui ng t hat  her  pr i or  pl acement  t her e " wor ked 

out  ver y wel l  and she was under  guar d and I  woul d assume she 

woul d st i l l  be under  guar d. "   Al t er nat i vel y,  counsel  asked t hat  

t he c i r cui t  cour t  consi der  conf i ni ng Washi ngt on t o t he Mi l waukee 

Count y Ment al  Heal t h Compl ex ( Ment al  Heal t h Compl ex) .   Counsel  

ur ged t he cour t  t o consi der  " any al t er nat i ve ot her  t han j ai l  

.  .  .  .   The [ Medi cal  Cent er ]  s i t uat i on wor ked.   The Cour t  coul d 

or der  her  t her e f or  a per i od whi l e ot her  al t er nat i ves ar e 

expl or ed. "    

¶18 The Ci t y opposed Washi ngt on' s conf i nement  t o t he 

Ment al  Heal t h Compl ex,  ar gui ng t hat  secur i t y t her e was " not  

assur ed. "   The Ci t y al so opposed pl acement  i n t he Medi cal  

Cent er ,  ar gui ng " i t  woul d be gr ossl y unf ai r  t o t he t axpayer s of  

t hi s Ci t y t o r equi r e t hat  [ Washi ngt on]  be pl aced under  pol i ce 

guar d on a 24/ 7 basi s,  whi ch woul d be r equi r ed f or  a per i od of  

ni ne mont hs.   The j ai l  al r eady has secur i t y.   I t  woul d not  cost  

our  t axpayer s any mor e. "   Counsel  f or  Washi ngt on r esponded t hat  

cost  t o t axpayer s was not  a per mi ssi bl e f act or  i n a 

Wi s.  St at .  § 252. 07( 9)  conf i nement  pr oceedi ng.    

¶19 The ci r cui t  cour t  consi der ed t he Ci t y ' s r equest  t o 

conf i ne Washi ngt on,  and det er mi ned t hat  i t  woul d pr oceed under  

Wi s.  St at .  § 252. 07( 9) ,  t he l ong- t er m conf i nement  subsect i on of  

t he t uber cul osi s cont r ol  st at ut e,  and not  under  

Wi s.  St at .  § 785. 04( 1) ,  t he r emedi al  cont empt  st at ut e:   
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THE COURT:   Wel l ,  act ual l y,  you know,  I  was r eadi ng 
over  t he st at ut e as t o t hi s t ype of  hear i ng because i t  
i s  an unusual  t ype of  act i on.   I t ' s  under  [ sec. ]  
252. 05 of  t he s t at ut es r egar di ng t uber cul osi s.   And 
t hat  st at ut e does al l ow t he Cour t  t o conf i ne a per son 
f or  t he t r eat ment  of  t he t uber cul osi s.   What  t he 
Cour t ——What  t he st at ut e r equi r es i s t hat  i f  I ' m goi ng 
t o or der  a per son i n conf i nement  mor e t han si x mont hs,  
I  have t o have a r evi ew ever y s i x mont hs i f  I ' m goi ng 
t o or der  her  conf i ned.   I  don' t  know i f  t hat ' s t he—— 

[ CI TY ATTORNEY] :   That ' s exact l y how we' r e pr oceedi ng.  

THE COURT:   Thi s i s t he onl y way I  know how t o pr oceed 
i s under  t hi s st at ut e because i t ' s  a speci f i c  st at ut e 
i f  someone has t uber cul osi s.  

[ CI TY ATTORNEY] :   That ' s what  I ' m aski ng t he Cour t  
pr oceed under .   Thi s st at ut e,  no ot her .  

THE COURT:   Yeah.   And I  don' t  know——r eal l y know i f  
t he Cour t  has t o f i nd cont empt  per  se .  .  .  .   You 
know,  [ Wi s.  St at .  § 252. 07( 9) ]  al l ows f or  t he Cour t  t o 
conf i ne an i ndi v i dual .   That ' s how I  r ead t he st at ut e 
.  .  .  .  

[ CI TY ATTORNEY] :   That ' s how I  woul d r ead i t ,  your  
Honor .   The onl y r eason t hat  I  br ought  i t  i n t he f or m 
of  a [ mot i on f or ]  cont empt  was because we di d have a 
pr i or  or der  t hat  we cont end was vi ol at ed.   But  i n t he 
al t er nat i ve,  even i f  t hat  wer en' t  t he case,  i f  t he 
case i s ser i ous enough,  I  bel i eve——I  t hi nk i t ' s 
252. 07( 8)  and ( 9)  woul d be suf f i c i ent .   

The ci r cui t  cour t ' s  wr i t t en or der  of  conf i nement  st at ed t hat  

Washi ngt on " i s and r emai ns a t hr eat  t o t he publ i c heal t h and 

saf et y as a consequence of  her  f ai l ur e t o compl y wi t h"  t he 

cour t ' s  pr evi ous t r eat ment  or der s.   The cour t ' s or der  di d not  

r ef er ence cont empt .    

¶20 The ci r cui t  cour t  f ound Washi ngt on t o be i n v i ol at i on 

of  t he pr i or  t r eat ment  or der s based i n par t  on Washi ngt on' s 

admi ssi ons t hat  she di d not  st ay wi t h her  s i st er  upon her  
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r el ease f r om t he Medi cal  Cent er ,  and t hat  i t  had " s l i pped her  

mi nd"  t o t ake her  medi cat i on.   The cour t  f ound t hat  " [ t ] her e i s 

a huge t hr eat  t o our  communi t y i f  Mi ss Washi ngt on i s wal k i ng 

ar ound our  communi t y not  t aki ng her  medi ci ne f or  t uber cul osi s. "   

The cour t  det er mi ned t hat  " by not  t aki ng [ her ]  medi cat i on, "  

Washi ngt on was " maki ng deci s i ons f or  ot her  peopl e i n our  

communi t y.   She' s becomi ng a huge heal t h r i sk. "    

¶21 The ci r cui t  cour t  r ej ect ed Washi ngt on' s r equest  t hat  

she be conf i ned t o t he Medi cal  Cent er ,  c i t i ng f i scal  r easons,  i n 

par t :    

Wi t h r espect  t o t he or der  t hat  I  pl ace a guar d at  t he 
hospi t al  and al l ow her  t o st ay at  t he hospi t al  f or  t he 
r emai nder  of  her  t r eat ment [ , ]  I  r ef use t o r equi r e 
t axpayer s t o pay 24 hour  ar ound t he cl ock guar d at  her  
door  t o make sur e she st ays put .   I  don' t  t hi nk t hat ' s  
appr opr i at e.    

The cour t  al so r ej ect ed conf i nement  t o t he Ment al  Heal t h 

Compl ex,  st at i ng:    

I f  your  c l i ent  f or  what ever  r eason woul d qual i f y t o go 
t o t he ment al  heal t h compl ex,  t hat ' s f i ne wi t h me,  but  
I ' m not  or der i ng t hat  she be pl aced t her e .  .  .  .   I  
don' t  know what  t he qual i f i cat i ons ar e f or  somebody t o 
be pl aced t her e,  and I  have none of  t hat  i nf or mat i on 
i n f r ont  of  me. 7  

¶22 The ci r cui t  cour t  or der ed Washi ngt on conf i ned t o t he 

CJF f or  an i ndet er mi nat e per i od of  t i me,  wi t h a r evi ew of  her  

conf i nement  i n s i x mont hs,  pur suant  t o Wi s.  St at .  § 252. 07( 9) .   

                                                 
7 For  r easons t hat  ar e uncl ear  f r om t he r ecor d and f i l i ngs,  

Washi ngt on appear s t o have abandoned t he Ment al  Heal t h Compl ex 
as an al t er nat e l ess r est r i ct i ve pl ace of  conf i nement  t o j ai l .   
Her  br i ef s f ocus excl usi vel y on t he Medi cal  Cent er  as t he 
al t er nat e l ess r est r i ct i ve pl ace of  conf i nement .   
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The ci r cui t  cour t  st at ed t hat  " t he [ CJF]  cer t ai nl y qual i f i es"  as 

" a f aci l i t y  wher e t r eat ment  can be r ender ed. "   Addr essi ng 

Washi ngt on' s counsel ,  t he cour t  st at ed " i f  you can f i nd some 

ot her  l ocked f ac i l i t y  f or  your  c l i ent  [ t han t he CJF]   .  .  .  t he 

Cour t  woul d be happy t o or der  her  pl aced somewher e el se,  and I ' m 

sur e t he Ci t y woul d agr ee. "   The cour t  added:   

I f  any k i nd of  change of  c i r cumst ances come[ s]  up,  you 
br i ng t he mat t er  and I ' l l  hear  t hi s mat t er  .  .  .  on 
ver y shor t  not i ce .  .  .  .   I f  you f i nd some ot her  
pl ace t o have her  pl aced,  you want  me t o or der  
somet hi ng,  s i r ,  I ' l l  be happy t o l ook at  what ever  you 
have f ound.  

 ¶23 Washi ngt on appeal ed t o t he cour t  of  appeal s,  

chal l engi ng onl y her  pl acement  t o t he CJF i nst ead of  a l ess 

r est r i ct i ve f aci l i t y ,  and not  whet her  t he cour t  had gr ounds t o 

or der  her  conf i nement .   She cont ended t hat  Wi s.  St at .  

§ 252. 07( 9)  r equi r ed t hat  conf i nement  be t o t he l east  

r est r i ct i ve pl ace avai l abl e,  t hat  t he Medi cal  Cent er  was 

sui t abl e and l ess r est r i ct i ve t han t he CJF,  and t hat  t he c i r cui t  

cour t  er r ed i n consi der i ng f i scal  mat t er s i n maki ng i t s 

conf i nement  deci s i on.   The cour t  of  appeal s or der ed br i ef i ng on 

sever al  i ssues,  i ncl udi ng whet her  " t hi s may be an appeal  f r om 

what  i s f unct i onal l y a cont empt  or der . "   

 ¶24 The cour t  of  appeal s unani mousl y af f i r med t he ci r cui t  

cour t ,  concl udi ng t hat  " no l ess r est r i ct i ve al t er nat i ve"  

l anguage i n Wi s.  St at .  § 252. 07( 9) ( a)  appl i ed t o t he f act  of  

conf i nement  onl y,  and not  t o t he pl ace of  conf i nement .   

Washi ngt on,  292 Wi s.  2d 258,  ¶12.   The cour t  of  appeal s f ur t her  

concl uded t hat  a c i r cui t  cour t  may consi der  t he cost  t o 
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t axpayer s i n det er mi ni ng t he pl ace of  conf i nement  under  

Wi s.  St at .  § 252. 07( 9) .    

¶25 A maj or i t y of  t he panel  concl uded t hat  t he or der  of  

conf i nement  was al so l awf ul  under  Wi s.  St at .  § 785. 04( 1) ,  whi ch 

aut hor i zes or der s of  r emedi al  cont empt .   I d. ,  ¶19.   One j udge 

di ssent ed as t o t hi s poi nt .   Washi ngt on seeks r evi ew of  t he 

deci s i on of  t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  

or der  of  conf i nement  t o j ai l .    

I I  

 ¶26 A ci r cui t  cour t ' s  deci s i on concer ni ng wher e t o conf i ne 

a per son wi t h t uber cul osi s who f ai l s t o compl y wi t h a pr escr i bed 

t r eat ment  r egi men i s di scr et i onar y.   " A pr oper  exer ci se of  

di scr et i on r equi r es t hat  t he t r i al  cour t  r el y  on f act s of  

r ecor d,  t he appl i cabl e l aw,  and,  usi ng a demonst r abl e r at i onal  

pr ocess,  r each a r easonabl e deci s i on. "   St at e v.  Manuel ,  2005 WI  

75,  ¶24,  281 Wi s.  2d 554,  697 N. W. 2d 811.  Whet her  t he c i r cui t  

cour t  appl i ed t he cor r ect  l egal  st andar d i s a quest i on of  l aw 

t hat  we r evi ew de novo.   Landwehr  v.  Landwehr ,  2006 WI  64,  ¶8,  

291 Wi s.  2d 49,  715 N. W. 2d 180.    

 ¶27 Thi s case r equi r es us t o i nt er pr et  t he l ong- t er m 

conf i nement  pr ovi s i ons of  t he t uber cul osi s cont r ol  st at ut e,  

Wi s.  St at .  § 252. 07( 9) ,  and t he r emedi al  cont empt  st at ut e,  

Wi s.  St at .  § 785. 04( 1) .   St at ut or y i nt er pr et at i on i s a mat t er  of  

l aw t hat  i s subj ect  t o de novo r evi ew.   See Landwehr ,  291 Wi s.  

2d 49,  ¶9.   
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I I I  

 ¶28 The t uber cul osi s cont r ol  sect i on of  t he communi cabl e 

di sease chapt er  of  t he Wi sconsi n st at ut es,  Chapt er  252,  

aut hor i zes t he conf i nement  of  an i ndi v i dual  wi t h t uber cul osi s 

under  cer t ai n c i r cumst ances.   The st at ut e cont ai ns subsect i ons 

t hat  set  f or t h pr ocedur es f or  conf i nement  of  per sons wi t h 

t uber cul osi s f or  up t o 72 hour s,  Wi s.  St at .  § 252. 07( 8) ,  and f or  

per i ods of  i ndet er mi nat e l engt h,  § 252. 07( 9) .    

¶29 Wi sconsi n St at .  § 252. 07( 8)  per mi t s t he Wi sconsi n 

Depar t ment  of  Heal t h and Fami l y Ser vi ces ( " DHFS" )  or  a l ocal  

heal t h of f i cer 8 t o or der  t he conf i nement  of  a per son wi t h 

t uber cul osi s.   Under  t hi s subsect i on,  t he DHFS or  l ocal  heal t h 

of f i cer  must  not i f y a cour t  i n wr i t i ng of  t he conf i nement ,  and 

i ncl ude t he f ol l owi ng i n i t s f i l i ng:   ( 1)  A st at ement  of  a 

doct or  or  advanced pr act i ce nur se pr escr i ber  t hat  t he per son has 

i nf ect i ous t uber cul osi s or  suspect  t uber cul osi s; 9 ( 2)  evi dence 

                                                 
8 " Local  heal t h of f i cer "  means " t he heal t h of f i cer  who i s i n 

char ge of  t he l ocal  heal t h depar t ment . "   Wi s.  St at .  § 250. 01( 5) .    

9 Wi sconsi n St at .  § 252. 07( 1g)  def i nes " i nf ect i ous 
t uber cul osi s"  and " suspect  t uber cul osi s"  as f ol l ows:  

( a)  " I nf ect i ous t uber cul osi s"  means t uber cul osi s 
di sease of  t he r espi r at or y t r act ,  capabl e of  pr oduci ng 
i nf ect i on or  di sease i n ot her s as demonst r at ed by t he 
pr esence of  aci d- f ast  baci l l i  i n t he sput um or  
br onchi al  secr et i ons or  by chest  r adi ogr aph and 
cl i ni cal  f i ndi ngs.    

( d)  " Suspect  t uber cul osi s"  means an i l l ness mar ked by 
sympt oms and l abor at or y t est s t hat  may be i ndi cat i ve 
of  t uber cul osi s,  such as a pr ol onged cough,  pr ol onged 
f ever ,  hemopt ysi s,  compat i bl e r oent genogr aphi c 
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t hat  t he per son has r ef used t o f ol l ow a pr escr i bed t r eat ment  

r egi men,  or ,  i f  t he per son has suspect  t uber cul osi s,  has r ef used 

t o under go a medi cal  exami nat i on;  and ( 3)  a st at ement  t hat  t he 

per son poses an i mmi nent  and subst ant i al  t hr eat  t o hi msel f  or  

her sel f  or  t o t he publ i c heal t h.   A l aw enf or cement  of f i cer  or  

ot her  aut hor i zed per son must  t r anspor t ,  when necessar y,  t he 

per son subj ect  t o a conf i nement  or der  under  § 252. 07( 8) ,  " t o a 

f aci l i t y  t hat  [ DHFS]  or  [ t he]  l ocal  heal t h of f i cer  det er mi nes 

wi l l  meet  t he i ndi v i dual ' s need f or  medi cal  eval uat i on,  

i sol at i on and t r eat ment . "   § 252. 07( 8) ( b) .   A per son may not  be 

conf i ned f or  mor e t han 72 hour s under  § 252. 07( 8) ,  excl udi ng 

Sat ur days,  Sundays and l egal  hol i days,  " wi t hout  a cour t  hear i ng 

under  sub.  ( 9)  t o det er mi ne whet her  t he conf i nement  shoul d 

cont i nue. "   § 252. 07( 8) ( c) .   

¶30 Under  Wi s.  St at .  § 252. 07( 9) ( a) ,  

[ t ] he [ DHFS]  or  a l ocal  heal t h of f i cer  may pet i t i on 
any cour t  f or  a hear i ng t o det er mi ne whet her  an 
i ndi v i dual  wi t h i nf ect i ous or  suspect  t uber cul osi s 
shoul d be conf i ned f or  l onger  t han 72 hour s i n a 
f aci l i t y  wher e pr oper  car e and t r eat ment  wi l l  be 
pr ovi ded and spr ead of  t he di sease wi l l  be pr event ed. 10  

                                                                                                                                                             
f i ndi ngs or  ot her  appr opr i at e medi cal  i magi ng 
f i ndi ngs.    

10 We not e t hat  t he f i r st  par t  of  Wi s.  St at .  § 252. 07( 9) ( a)  
r ef er s t o per sons wi t h i nf ect i ous t uber cul osi s and suspect  
t uber cul osi s,  but  does not  ment i on per sons wi t h noni nf ect i ous 
t uber cul osi s who ar e at  a hi gh r i sk of  devel opi ng i nf ect i ous 
t uber cul osi s.   Sect i on 252. 07( 9) ( a)  cannot  be r ead,  however ,  
wi t hout  l ooki ng at  t he r emai nder  of  par agr aph ( 9) ( a) .   We 
const r ue § 252. 07( 9) ( a)  as appl y i ng t o per sons ment i oned i n 
subpar agr aph ( 9) ( a) 1.  who suf f er  f r om noni nf ect i ous t uber cul osi s 
who ar e at  a hi gh r i sk of  devel opi ng i nf ect i ous t uber cul osi s.    
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Wi sconsi n St at .  § 252. 07( 9) ( a) 1.  st at es t hat  t he pet i t i on 

seeki ng conf i nement  must  demonst r at e ei t her  t hat  t he per son has 
i nf ect i ous t uber cul osi s,  suspect  t uber cul osi s or  " t hat  t he 
i ndi v i dual  has noni nf ect i ous t uber cul osi s but  i s at  hi gh r i sk of  
devel opi ng t uber cul osi s. "   Thi s por t i on of  subdi v i s i on 1. ,  whi ch 
i mmedi at el y f ol l ows par agr aph ( a) ,  woul d be r ender ed meani ngl ess 
sur pl usage i f  § 252. 07( 9) ( a)  wer e not  const r ued t o i ncl ude 
per sons wi t h " noni nf ect i ous t uber cul osi s"  who ar e at  a hi gh r i sk 
of  becomi ng i nf ect i ous.   See Muel l er  v.  McMi l l i an War ner  I ns.  
Co. ,  2006 WI  54,  ¶27,  290 Wi s.  2d 571,  714 N. W. 2d 183 ( " A 
st at ut e shoul d be const r ued so t hat  no wor d or  c l ause shal l  be 
r ender ed sur pl usage and ever y wor d i f  possi bl e shoul d be gi ven 
ef f ect . " )  ( c i t at i on omi t t ed) .   Ther e i s absol ut el y no r eason t o 
i ncl ude t hi s cat egor y of  per sons i n a pet i t i on f or  conf i nement  
i f  t hat  per son cannot  be conf i ned under  t he st at ut e.   Such a 
r eadi ng woul d r ender  t he st at ut e nonsensi cal .  

The r emai nder  of  Wi s.  St at .  § 252. 07( 9) ( a)  makes i t  c l ear  
t hat ,  wi t h r espect  t o a per son wi t h noni nf ect i ous t uber cul osi s 
at  a hi gh r i sk of  devel opi ng t uber cul osi s who has a nonr esi st ant  
f or m of  t he di sease,  t he pet i t i on must  al l ege under  subdi v i s i on 
( 9) ( a) 2.  t hat  t he i ndi v i dual  has f ai l ed t o compl y wi t h t he 
pr escr i bed t r eat ment  r egi men or  r ul es pr omul gat ed by t he DHFS.   
The pet i t i on must  f ur t her ,  under  subdi v i s i on ( 9) ( a) 3. ,  al l ege 
t hat  al l  ot her  r easonabl e means of  achi evi ng vol unt ar y 
compl i ance have been exhaust ed and no l ess r est r i ct i ve 
al t er nat i ve exi st s.   Fi nal l y,  under  subdi v i s i on ( 9) ( a) 4. ,  t he 
pet i t i on must  al l ege t hat  t he i ndi v i dual  poses an i mmi nent  and 
subst ant i al  t hr eat  t o hi msel f  or  her sel f  or  t o t he publ i c 
heal t h.   Ther e i s no poi nt  i n i ncl udi ng t hese al l egat i ons i n a 
pet i t i on seeki ng conf i nement  unl ess t he cour t  has t he power  t o 
act  on t he pet i t i on and or der  conf i nement .   The i nt r oduct or y 
por t i on of  § 252. 07( 9) ( a)  must  be r ead wi t h t he r emai nder  of  t he 
par agr aph i f  t he st at ut e i s t o make any sense.    

I n addi t i on,  a const r uct i on t hat  di d not  i ncl ude such 
per sons woul d exempt  f r om t he t uber cul osi s cont r ol  st at ut e an 
ent i r e cat egor y of  per sons wi t h t uber cul osi s who pose a gr eat er  
publ i c heal t h t hr eat  t han per sons wi t h " suspect  t uber cul osi s. "   
Such a r esul t  woul d be absur d and cont r ar y t o t he publ i c heal t h 
obj ect i ves of  t he st at ut e.   See St r enke v.  Hogner ,  2005 WI  25,  
¶48,  279 Wi s.  2d 52,  694 N. W. 2d 296 ( " Laws must  be i nt er pr et ed,  
consi der i ng t he l egal  and pr act i cal  consequences,  t o avoi d 
unr easonabl e and absur d r esul t s. " )  ( c i t at i on omi t t ed) .  
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The st at ut e f ur t her  pr ovi des t hat  DHFS or  a l ocal  heal t h of f i cer  

" shal l  i ncl ude i n t he pet i t i on document at i on t hat  demonst r at es 

al l  of  t he f ol l owi ng: "   ( 1)  t he per son has i nf ect i ous 

t uber cul osi s,  has noni nf ect i ous t uber cul osi s but  i s at  a hi gh 

r i sk of  devel opi ng i nf ect i ous t uber cul osi s or  has suspect  

t uber cul osi s;  ( 2)  t he per son " has f ai l ed t o compl y wi t h t he 

pr escr i bed t r eat ment  r egi men .  .  .  or  t hat  t he di sease i s 

r esi st ant  t o t he medi cat i on pr escr i bed"  t o t he per son;  ( 3)  " al l  

ot her  r easonabl e means of  achi evi ng vol unt ar y compl i ance wi t h 

t r eat ment  have been exhaust ed and no l ess r est r i ct i ve 

al t er nat i ve exi s t s;  or  t hat  no ot her  medi cat i on t o t r eat  t he 

r esi st ant  di sease i s avai l abl e" ;  and ( 4)  t he per son " poses an 

i mmi nent  and subst ant i al  t hr eat  t o hi msel f  or  her sel f  or  t o t he 

publ i c heal t h. "   § 252. 07( 9) ( a) 1. - 4.   A per son conf i ned under  

§ 252. 07( 9)  " shal l  r emai n conf i ned unt i l  t he depar t ment  or  l ocal  

heal t h of f i cer  .  .  .  det er mi nes t hat  t r eat ment  i s compl et e or  

t hat  t he i ndi v i dual  i s  no l onger  a subst ant i al  t hr eat  t o hi msel f  

or  her sel f  or  t o t he publ i c heal t h. "   § 252. 07( 9) ( c) .   I f  t he 

per son i s t o be conf i ned f or  mor e t han si x mont hs,  " t he cour t  

shal l  r evi ew t he conf i nement  ever y [ s i x]  mont hs. "   I d.   DHFS i s 

aut hor i zed under  § 252. 07( 11)  t o pr omul gat e r ul es t o assi st  i n 

t he admi ni st r at i on and enf or cement  of  t he sect i on,  whi ch ar e 

cont ai ned i n Wi s.  Admi n.  Code §§ HFS 145. 08- 145. 13 ( Dec.  2003) . 11  

                                                 
11 Al l  r ef er ences t o Wi s.  Admi n.  Code § 145 ar e t o t he 

ver si on publ i shed December  2003 i n t he admi ni st r at i ve r egi st er ,  
No.  576.    
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A 

¶31 Washi ngt on does not  chal l enge t he ci r cui t  cour t ' s  

basi s f or  or der i ng her  conf i nement  under  Wi s.  St at .  § 252. 07( 9) .   

She asser t s onl y t hat  t he cour t  l acked aut hor i t y under  t he 

st at ut e t o or der  conf i nement  t o t he CJF.   Washi ngt on f i r st  

cont ends t hat  a j ai l  i s  not  a " f aci l i t y"  as t he t er m i s used i n 

§ 252. 07( 9) ( a) ,  whi ch aut hor i zes conf i nement  t o a " f aci l i t y  

wher e pr oper  car e and t r eat ment  wi l l  be pr ovi ded and spr ead of  

t he di sease wi l l  be pr event ed. "   Washi ngt on di sput es t he cour t  

of  appeal s '  concl usi on t hat  t he absence of  an expl i c i t  bar  on 

j ai l  conf i nement  makes j ai l  a per mi ssi bl e pl acement  opt i on,  see 

Washi ngt on,  292 Wi s.  2d 258,  ¶12,  asser t i ng t hat  t he absence of  

an expr ess aut hor i zat i on of  j ai l  conf i nement  demonst r at es t hat  

i t  i s  an i mper mi ssi bl e pl acement  opt i on,  gi ven t he st at ut e' s 

nonpuni t i ve,  publ i c heal t h pur pose.   Fur t her ,  Washi ngt on not es 

t hat  § 252. 07( 8) ,  l i ke § 252. 07( 9) ,  al so aut hor i zes conf i nement  

t o a " f aci l i t y . "   She ar gues t hat  t o const r ue " f aci l i t y"  t o 

i ncl ude a j ai l  woul d gi ve DHFS and l ocal  heal t h of f i cer s t he 

aut hor i t y under  § 252. 07( 8)  t o conf i ne a per son t o j ai l  f or  up 
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t o 72 hour s wi t hout  pr i or  j udi c i al  appr oval ,  a r esul t  Washi ngt on 

asser t s t he l egi s l at ur e woul d never  have i nt ended. 12 

 ¶32 When i nt er pr et i ng a st at ut e,  we " begi n[ ]  wi t h t he 

l anguage of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s 

pl ai n,  we or di nar i l y  st op t he i nqui r y. "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( c i t at i ons omi t t ed) .   I n gener al ,  st at ut or y l anguage i s gi ven 

i t s common,  or di nar y and accept ed meani ng.   See i d.   We of t en 

consul t  a r ecogni zed di ct i onar y t o det er mi ne t he common,  

accept ed meani ng of  a wor d.   Robi n K.  v.  Lamanda M. ,  2006 WI  68,  

¶16,  291 Wi s.  2d 333,  718 N. W. 2d 38 ( c i t at i ons omi t t ed) .   

However ,  when const r ui ng a wor d or  phr ase t hat  i s a l egal  t er m 

of  ar t ,  we gi ve t he wor d or  phr ase i t s accept ed l egal  meani ng.   

Wi s.  Ci t i zens Concer ned f or  Cr anes & Doves v.  DNR,  2004 WI  40,  

¶6,  270 Wi s.  2d 318,  677 N. W. 2d 612;  see al so Wi s.  St at .  

§ 990. 01( 1) .   We do not  sear ch f or  st at ut or y meani ng i n 

ext r i nsi c sour ces of  i nt er pr et at i on such as l egi s l at i ve hi st or y  

unl ess t he st at ut or y l anguage i s ambi guous,  " al t hough 

l egi s l at i ve hi st or y i s somet i mes consul t ed t o conf i r m or  ver i f y 

                                                 
12 The Ci t y cor r ect l y not es t hat  Washi ngt on conceded bef or e 

t he cour t  of  appeal s t hat  a j ai l  was a " f aci l i t y"  under  
Wi s.  St at .  § 252. 07( 9) ( a) ,  and cont ends t hat  Washi ngt on has 
t her ef or e wai ved t he r i ght  t o ar gue ot her wi se her e.   For  t he 
sake of  c l ar i f y i ng t he l aw,  we chose t o addr ess t he quest i on of  
whet her  a j ai l  i s  a " f aci l i t y"  under  t hi s st at ut e.   See Cl ean 
Wi sconsi n,  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi sconsi n,  2005 WI  93,  
¶270,  282 Wi s.  2d 250,  700 N. W. 2d 768 ( st at i ng t hat  wai ver  i s a 
r ul e of  j udi c i al  admi ni st r at i on,  and as such,  a r evi ewi ng cour t  
has t he i nher ent  aut hor i t y t o di sr egar d a wai ver  and addr ess t he 
mer i t s of  an unpr eser ved i ssue) .    
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a pl ai n- meani ng i nt er pr et at i on. "   Kal al ,  271 Wi s.  2d 633,  ¶¶46,  

51 ( c i t at i ons omi t t ed) .  

¶33 To det er mi ne whet her  Wi s.  St at .  § 252. 07( 9) ( a)  per mi t s 

conf i nement  t o a j ai l  f or  a per son wi t h noni nf ect i ous 

t uber cul osi s wi t h a hi gh r i sk of  devel opi ng i nf ect i ous 

t uber cul osi s who i s noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men,  we begi n wi t h t he st at ut or y l anguage,  consi der i ng t he 

meani ng of  oper at i ve t er ms si ngl y,  and i n r el at i on t o t he 

st at ut e as a whol e.   See Kal al ,  271 Wi s.  2d 633,  ¶46 

( " [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on,  but  as a par t  of  t he whol e. " ) .   The 

st at ut e pr ovi des t hat  t he pl ace t o whi ch a per son wi t h 

i nf ect i ous t uber cul osi s,  noni nf ect i ous t uber cul osi s wi t h a hi gh 

r i sk of  devel opi ng i nf ect i ous t uber cul osi s,  or  suspect  

t uber cul osi s who f ai l s t o compl y wi t h a pr escr i bed t r eat ment  

r egi men may be conf i ned i s " a f aci l i t y  wher e pr oper  car e and 

t r eat ment  wi l l  be pr ovi ded and spr ead of  t he di sease wi l l  be 

pr event ed. "   § 252. 07( 9) ( a) .   Because Washi ngt on had 

noni nf ect i ous t uber cul osi s but  was at  a hi gh r i sk of  devel opi ng 

t uber cul osi s, 13 we addr ess onl y whet her  § 252. 07( 9) ( a)  aut hor i zes 

                                                 
13 For  t he sake of  r eadabi l i t y ,  we r ef er  t o per sons wi t h 

" noni nf ect i ous t uber cul osi s who ar e at  a hi gh r i sk of  devel opi ng 
t uber cul osi s"  as per sons wi t h " noni nf ect i ous t uber cul osi s"  i n 
t he r emai nder  of  t hi s opi ni on.   
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pl acement  t o j ai l  f or  per sons wi t h noni nf ect i ous t uber cul osi s 

who ar e at  a hi gh r i sk of  devel opi ng t uber cul osi s. 14   

¶34 Whi l e Wi s.  St at .  § 252. 07( 9) ( a)  does not  expl i c i t l y  

aut hor i ze pl acement  i n j ai l  of  per sons wi t h noni nf ect i ous 

t uber cul osi s who ar e noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men,  t he pl ai n l anguage of  t he st at ut e al so does not  

pr ecl ude such a pl acement .   The st at ut e aut hor i zes conf i nement  

t o a " f aci l i t y , "  a wor d not  def i ned i n Chapt er s 250 ( heal t h 

admi ni st r at i on)  or  252 ( communi cabl e di seases)  of  t he st at ut es,  

nor  i n t he t uber cul osi s subchapt er  of  t he admi ni st r at i ve code.   

We t her ef or e t ur n t o a di ct i onar y t o ascer t ai n t he meani ng of  

t he wor d.   See Landwehr ,  291 Wi s.  2d 49,  ¶16.   Webst er ' s def i nes 

" f aci l i t y"  as " somet hi ng ( as a hospi t al ,  machi ner y,  pl umbi ng)  

t hat  i s  bui l t ,  const r uct ed,  i nst al l ed or  est abl i shed t o per f or m 

some par t i cul ar  f unct i on or  t o ser ve or  f aci l i t at e some 

par t i cul ar  end. "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 

812- 13 ( 1986) .   Under  t hi s commonl y accept ed meani ng of  t he 

t er m,  " f aci l i t y"  i s  br oad enough t o encompass many pl acement  

opt i ons,  i ncl udi ng j ai l .  

¶35 The use of  t he wor d " conf i ne"  i n Wi s.  St at .  

§ 252. 07( 9) ( a)  f ur t her  i ndi cat es t hat  j ai l  i s  a pl acement  opt i on 

per mi t t ed f or  per sons wi t h noni nf ect i ous t uber cul osi s who ar e 

noncompl i ant  wi t h a pr escr i bed t r eat ment  r egi men.   " Conf i ne"  i s 

                                                 
14 The i ssue of  whet her  j ai l  i s  a pl ace of  conf i nement  

aut hor i zed by t he st at ut e f or  per sons wi t h i nf ect i ous or  suspect  
t uber cul osi s i s not  bef or e us.   The i ssue we have addr essed 
i nvol ves per sons wi t h noni nf ect i ous t uber cul osi s who ar e at  a 
hi gh r i sk of  devel opi ng t uber cul osi s.  
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not  def i ned wi t hi n Chapt er s 250 ( heal t h admi ni st r at i on)  nor  252 

( communi cabl e di seases)  of  t he Wi sconsi n St at ut es.   The 

t uber cul osi s cont r ol  subchapt er  of  t he admi ni st r at i ve code 

def i nes " conf i nement "  as " r est r i ct i on of  a per son wi t h 

t uber cul osi s t o a speci f i ed pl ace i n or der  t o pr event  t he 

t r ansmi ssi on of  t he di sease t o ot her s,  t o pr event  t he 

devel opment  of  dr ug- r esi st ant  or gani sms or  t o ensur e t hat  t he 

per son r ecei ves a compl et e cour se of  t r eat ment . "   Wi s.  Admi n.  

Code § HFS 145. 08( 2) .   Thi s def i ni t i on essent i al l y  r epeat s t he 

l anguage of  § 252. 07( 9) ( a) ,  whi ch pr ovi des t hat  t he f aci l i t y 

must  be one i n whi ch " pr oper  car e and t r eat ment  wi l l  be pr ovi ded 

and spr ead of  t he di sease wi l l  be pr event ed. "   

¶36 El sewher e i n Wi s.  St at .  § 252. 07 and i n ot her  sect i ons 

of  Chapt er  252,  " i sol at e"  and " quar ant i ne, "  or  var i ant s of  t hese 

t er ms,  ar e used r at her  t han " conf i ne. "   Sect i on 252. 07( 1g) ( c)  

def i nes " i sol at i on"  as " t he separ at i on f r om ot her  per sons of  a 

per son wi t h i nf ect i ous t uber cul osi s i n a pl ace and under  

condi t i ons t hat  pr event  t he t r ansmi ssi on of  i nf ect i on. "   The 

t er m " quar ant i ne"  i s not  def i ned i n Chapt er s 250 or  252.   

Webst er ' s def i ni t i on of  " quar ant i ne"  i s " t o i sol at e as a 

pr ecaut i on agai nst  cont agi ous di sease. "   Webst er ' s Thi r d New 

I nt er nat i onal  Di ct i onar y 1859 ( 1986) .    

¶37 By cont r ast ,  t he wor d " conf i ne"  has a somewhat  

di f f er ent  meani ng t han " i sol at e"  or  " quar ant i ne. "   Webst er ' s 

def i nes " conf i ne"  as " t o keep i n nar r ow quar t er s, "  l i s t i ng 

" i mpr i son"  as a synonym.   Webst er ' s Thi r d New I nt er nat i onal  

Di ct i onar y 476 ( 1986) .   " Conf i ne"  t hus connot es not  onl y 
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i sol at i on,  but  suggest s somet hi ng about  t he nat ur e of  t he pl ace 

t o whi ch a per son may be i sol at ed or  quar ant i ned t hat  i s 

consi st ent  wi t h pl acement  i n j ai l .   Because t he l egi s l at ur e i n 

Wi s.  St at .  § 252. 07( 9) ( a)  di d not  use " i sol at e"  or  " quar ant i ne, "  

t er ms used f r equent l y i n § 252. 07 and t hr oughout  Chapt er  252,  

but  used " conf i ne"  i nst ead,  we pr esume t hat  t he l egi s l at ur e was 

awar e of  t he pr eci se meani ngs of  t hese t er ms and i nt ended a 

di f f er ent  meani ng by use of  " conf i ne. "   See Landwehr ,  291 Wi s.  

2d 49,  ¶27.   We concl ude t hat ,  t oget her ,  t he commonl y accept ed 

meani ngs of  " f aci l i t y"  and " conf i ned"  i ndi cat e t hat  t he 

l egi s l at ur e i nt ended j ai l  t o be a per mi ssi bl e pl acement  opt i on 

under  Wi s.  St at .  § 252. 07( 9) ( a)  f or  per sons wi t h noni nf ect i ous 

t uber cul osi s who ar e noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men,  pr ovi ded t hat  " no l ess r est r i ct i ve al t er nat i ve exi st s"  

t o such pl acement ,  i nf r a,  ¶¶48- 59,  and t hat  t he par t i cul ar  j ai l  

t o whi ch a per son i s t o be conf i ned i s a pl ace wher e pr oper  car e 

and t r eat ment  wi l l  be pr ovi ded and spr ead of  t he di sease wi l l  be 

pr event ed,  i nf r a,  ¶44. 15  

   ¶38 We f i nd suppor t  f or  t hi s i nt er pr et at i on i n t he 

l egi s l at i ve hi st or y of  t he st at ut e.   See Kal al ,  271 Wi s.  2d 633,  

¶51 ( " [ L] egi s l at i ve hi st or y i s somet i mes consul t ed t o conf i r m or  

ver i f y a pl ai n- meani ng i nt er pr et at i on. " )  ( c i t at i ons omi t t ed) .   

Subsect i ons ( 8)  and ( 9)  of  Wi s.  St at .  § 252. 07 wer e cr eat ed i n a 

                                                 
15 Thi s assumes,  of  cour se,  t hat  t he c i r cui t  cour t  has 

al r eady f ound t hat  t he per son poses an i mmi nent  and subst ant i al  
t hr eat  t o hi msel f  or  her sel f  or  t o t he publ i c heal t h.   
Wi s.  St at .  § 252. 07( 9) ( a) 4.  
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1999 r evi s i on of  t he t uber cul osi s cont r ol  st at ut e,  aut hor ed at  

t he r equest  of  t he DHFS and i ncl uded i n t he bi enni al  budget  

bi l l .   See 1999 Wi s.  Act  9,  §§ 2400r n,  2400r o.   I n a memo 

addr essed t o t he l egi s l at i ve dr af t i ng at t or ney cr i t i qui ng an 

ear l y dr af t  of  t he pr oposal ,  a Depar t ment  of  Admi ni st r at i on 

( " DOA" )  of f i c i al  suggest ed t hat  t he r evi sed st at ut e i ncl ude a 

def i ni t i on of  " f aci l i t y" :   " The [ DOA]  woul d l i ke t o have a 

def i ni t i on of  ' f aci l i t y '  whi ch coul d i ncl ude somet hi ng ot her  

t han a heal t h car e f aci l i t y .   For  exampl e,  i f  t he per son i s 

i ncar cer at ed t he f aci l i t y  woul d be a j ai l ,  whi ch woul d be 

t r eat i ng t he per son f or  [ t uber cul osi s] . "   DOA Memo t o 

Legi s l at i ve Ref er ence Bur eau,  p.  1,  1/ 20/ 99,  Dr af t i ng Fi l e of  

1999 LRB- 0183.   The dr af t i ng at t or ney r esponded:   " [ P] l ease not e 

t hat  I  di d not  i ncl ude a def i ni t i on of  ' f aci l i t y '  because I  was 

unsur e how t he depar t ment  want ed i t  def i ned ( ot her  t han t o make 

sur e i t  i ncl uded a penal  f aci l i t y) .   I  do not  bel i eve i t ' s  a 

pr obl em t o l eave i t  undef i ned.   I t  woul d j ust  t ake a r at her  

br oad di ct i onar y def i ni t i on. "   Dr af t er ' s Not e,  p.  1,  1/ 25/ 99,  

Dr af t i ng Fi l e of  1999 LRB- 0183 ( emphases added) .   As t he bi l l ' s  

aut hor s ant i c i pat ed,  we have appl i ed t he di ct i onar y def i ni t i on 

of  " f aci l i t y"  and concl uded t hat  t he st at ut e aut hor i zes j ai l  as 

a pl ace of  conf i nement .   The above exchange i ndi cat es t hat  t he 

aut hor s of  t he bi l l  i nt ended j ai l  t o be a per mi ssi bl e pl ace of  

conf i nement  and t r eat ment  f or  per sons wi t h noni nf ect i ous 



No.  2005AP3141   

 

26 
 

t uber cul osi s who ar e noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men. 16 

 ¶39 Washi ngt on cont ends t hat  because t he pur pose of  

conf i nement  f or  t hose wi t h t uber cul osi s who have not  compl i ed 

wi t h a t r eat ment  r egi men i s nonpuni t i ve,  Wi s.  St at .  

§ 252. 07( 9) ( a)  shoul d be const r ued t o pr ecl ude conf i nement  t o a 

j ai l  i n t he absence of  expr ess s t at ut or y aut hor i zat i on f or  such 

a pl acement .   We agr ee t hat  t he pur pose of  any pl acement  i s not  

t o puni sh t he noncompl i ant  per son f or  f ai l i ng t o f ol l ow a 

pr escr i bed t r eat ment  r egi men,  but  t o pr ovi de t r eat ment  and t o 

pr event  hi m or  her  f r om i nf ect i ng ot her s.   The st at ut or y scheme 

ensur es t hat  j ai l  i s  not  a pl acement  of  f i r st  r esor t ,  but  r at her  

i s per mi t t ed onl y i n cases i n whi ch no l ess r est r i ct i ve 

al t er nat e pl acement  i s avai l abl e.   Addi t i onal l y,  t he par t i cul ar  

f aci l i t y  t o whi ch a per son i s t o be conf i ned,  whet her  a penal  

i nst i t ut i on or  ot her  t ype of  f aci l i t y ,  must  be a pl ace wher e 

                                                 
16 One mi ght  suggest  t hat  t hi s l egi s l at i ve hi st or y i ndi cat es 

onl y t hat  t he bi l l ' s  aut hor s i nt ended j ai l  t o be a per mi ssi bl e 
pl ace of  conf i nement  f or  per sons who cont r act  t uber cul osi s whi l e 
i ncar cer at ed.   However ,  t hi s  v i ew woul d suggest  a doubl e 
st andar d f or  t uber cul osi s t r eat ment  t hat  woul d r est  on t he 
f ol l owi ng unt enabl e i nt er pr et at i on of  Wi s.  St at .  § 252. 07( 9) ( a) :   
For  i ncar cer at ed per sons,  j ai l  i s  " a f aci l i t y  wher e pr oper  car e 
and t r eat ment  wi l l  be pr ovi ded and spr ead of  t he di sease wi l l  be 
pr event ed, "  but  f or  per sons not  al r eady i ncar cer at ed i t  i s  not .   
Of  cour se,  per sons who cont r act  t uber cul osi s i n a penal  f aci l i t y  
ar e pr esumabl y t her e f or  a cr i mi nal  j ust i ce r eason,  whi l e a 
per son wi t h noni nf ect i ous or  suspect  t uber cul osi s who i s  
noncompl i ant  wi t h pr escr i bed t r eat ment  r egi men i s t her e onl y t o 
ensur e compl i ance wi t h t he t r eat ment  r egi men and pr event i on of  
t he spr ead of  t he di sease.  
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pr oper  car e and t r eat ment  wi l l  be pr ovi ded and spr ead of  t he 

di sease wi l l  be pr event ed.    

¶40 Washi ngt on and ami cus t he Amer i can Ci vi l  Li ber t i es 

Uni on al so ar gue t hat  a penal  f aci l i t y  i s  not  " a f aci l i t y  wher e 

pr oper  car e and t r eat ment  wi l l  be pr ovi ded and spr ead of  t he 

di sease wi l l  be pr event ed"  because t he r at e of  i nf ect i on i s 

r epor t edl y s i gni f i cant l y hi gher  i n cor r ect i onal  f aci l i t i es t han 

among t he gener al  popul at i on,  and t he dense congr egat i on of  

i ndi v i dual s i n a j ai l  i ncr eases r i sk of  t r ansmi ssi on. 17  We t ake 

t hese concer ns ser i ousl y.   Never t hel ess,  t he l egi s l at ur e has 

pr ovi ded t hat  conf i nement  i s  an opt i on,  pr ovi ded al l  t he 

st at ut or y r equi r ement s have been met . 18  

¶41 Whi l e t he st at ut e' s pl ai n l anguage and l egi s l at i ve 

hi st or y demonst r at e t he l egi s l at ur e cont empl at ed conf i nement  t o 

j ai l  as a cat egor y of  pl acement  f or  per sons wi t h noni nf ect i ous 

t uber cul osi s who ar e noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men,  a conf i ni ng cour t  must  st i l l  det er mi ne whet her  t he 

par t i cul ar  pl ace of  conf i nement  i s " a f aci l i t y  wher e pr oper  car e 

                                                 
17 See Lawr ence O.  Gost i n,  " The Resur gent  Tuber cul osi s  

Epi demi c i n t he Er a of  AI DS:   Ref l ect i ons on Publ i c Heal t h,  Law 
and Soci et y, "  54 Md.  L.  Rev.  1,  51 ( 1995) .  

18 We emphasi ze t hat  t hi s opi ni on appl i es onl y  t o per sons 
wi t h noni nf ect i ous t uber cul osi s——t hat  i s,  per sons who wi l l  not  
become i nf ect i ous i f  t hey r ecei ve pr oper  t r eat ment  and ar e 
f or ced t o compl y wi t h a pr escr i bed t r eat ment  r egi men.   For  
per sons wi t h i nf ect i ous t uber cul osi s or  wi t h t he most  hi ghl y 
dr ug- r esi st ant  st r ai ns of  t he di sease,  we doubt  t hat  j ai l  woul d 
be an appr opr i at e pl acement  under  Wi s.  St at .  § 252. 07( 9) ( a)  
because such a pl acement  woul d al most  cer t ai nl y i ncr ease,  not  
pr event ,  t he r i sk of  t r ansmi ssi on of  t he di sease.  
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and t r eat ment  wi l l  be pr ovi ded and spr ead of  t he di sease wi l l  be 

pr event ed. "   Wi s.  St at .  § 252. 07( 9) ( a) .   I f  condi t i ons at  a 

par t i cul ar  j ai l  ( or  ot her  f aci l i t y)  ar e such t hat  pr oper  car e 

and t r eat ment  woul d be unavai l abl e,  or  cont r ar y t o t he 

pr event i on of  t he spr ead of  t he di sease,  such a pl acement  woul d 

not  be aut hor i zed under  § 252. 07( 9) ( a) .   Whet her  a f aci l i t y  

meet s t hese r equi r ement s i s a f act - i nt ensi ve quest i on and i s 

addr essed t o t he c i r cui t  cour t ' s  di scr et i on.   

B 

¶42 Washi ngt on next  ar gues t hat  i f  j ai l  i s  a per mi ssi bl e 

pl ace of  conf i nement  under  Wi s.  St at .  § 252. 07( 9) ,  conf i nement  

t o j ai l  i s  not  per mi t t ed whenever  some l ess r est r i ct i ve 

pl acement  i s avai l abl e,  c i t i ng " no l ess r est r i ct i ve al t er nat i ve"  

l anguage i n § 252. 07( 9) ( a) 3.   The cour t  of  appeal s const r ued 

t hi s l anguage t o appl y onl y t o t he f act  of  conf i nement  and not  

t o t he pl ace of  conf i nement .   Washi ngt on,  292 Wi s.  2d 258,  ¶12.   

The Ci t y asks us t o adopt  t he cour t  of  appeal s '  i nt er pr et at i on.   

We adopt  Washi ngt on' s i nt er pr et at i on because we concl ude i t  i s  

mor e r easonabl e.   We i nt er pr et  Wi s.  St at .  § 252. 07( 9) ( a) 3.  t o 

r equi r e t hat  " no l ess r est r i ct i ve al t er nat i ve"  appl i es t o t he 

pl ace of  conf i nement  as wel l  as t he f act  of  conf i nement .  

¶43 Wi sconsi n St at .  § 252. 07( 9) ( a) 3.  pr ovi des t hat  DHFS or  

t he l ocal  heal t h of f i c i al  pet i t i oni ng f or  conf i nement  of  a 

per son wi t h t uber cul osi s who i s noncompl i ant  wi t h a t r eat ment  

r egi men must  demonst r at e " [ t ] hat  al l  ot her  r easonabl e means of  

achi evi ng vol unt ar y compl i ance wi t h t r eat ment  have been 
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exhaust ed and no l ess r est r i ct i ve al t er nat i ve exi st s;  or  t hat  no 

ot her  medi cat i on t o t r eat  t he r esi st ant  di sease i s avai l abl e. "    

¶44 The Ci t y ar gues t hat  t he l anguage " no l ess r est r i ct i ve 

al t er nat i ve exi st s"  appl i es t o t he f act  of  conf i nement  onl y 

because t he ot her  i t ems l i s t ed under  Wi s.  St at .  § 252. 07( 9) ( a)  

appl y onl y t o t he f act  and not  pl ace of  conf i nement .   I t  asser t s 

t hat  t he pl ace of  conf i nement  need onl y be,  as § 252. 07( 9) ( a)  

pr ovi des,  " a f aci l i t y  wher e pr oper  car e and t r eat ment  wi l l  be 

pr ovi ded and spr ead of  t he di sease wi l l  be pr event ed. "   The Ci t y  

al so ar gues t hat  t he f act  t hat  ot her  st at ut es mor e expl i c i t l y  

r equi r e " l east  r est r i ct i ve"  pl acement ,  c i t i ng Wi s.  St at .  

§§ 51. 20( 9) ( b) ,  51. 30( 4) ( b) 5. ,  51. 35( 1) ( d) 1. ,  55. 06( 9) ( a) , 19 

938. 33( a) ,  938. 355( 1) ,  and 938. 357( 4) ( c) 1. ,  demonst r at es t hat  

t he l egi s l at ur e di d not  i nt end f or  " no l ess r est r i ct i ve 

al t er nat i ve"  l anguage t o appl y t o t he pl ace as wel l  as t he f act  

of  conf i nement .  

¶45 Washi ngt on ar gues t hat  t he f ul l  cont ext  i n whi ch 

Wi s.  St at .  § 252. 07( 9) ( a) 3.  appear s,  as wel l  as cer t ai n 

pr ovi s i ons of  t he admi ni st r at i ve code,  i ndi cat e t hat  " no l ess 

r est r i ct i ve al t er nat i ve"  l anguage appl i es t o pl ace of  

conf i nement  as wel l  as f act  of  conf i nement .   She not es t hat  t he 

t uber cul osi s cont r ol  st at ut e al so i ncl udes a pr ovi s i on f or  

shor t - t er m conf i nement ,  Wi s.  St at .  § 252. 07( 8) ( c) .   She f ur t her  

not es t hat  many ( i f  not  most )  per sons subj ect  t o a pet i t i on f or  

                                                 
19 Wi sconsi n St at .  § 55. 06( 9) ( a)  was amended and r enumber ed 

by 2005 Wi s.  Act  264 and t he r el evant  l anguage i s now cont ai ned 
i n Wi s.  St at .  § 55. 12( 3) .  
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l ong- t er m conf i nement  under  Wi s.  St at .  § 252. 07( 9)  have al r eady 

been conf i ned t o a speci f i ed pl ace under  t he shor t - t er m 

conf i nement  st at ut e,  whi ch pr ovi des t hat  i f  a per son i s t o be 

hel d f or  mor e t han 72 hour s,  t her e must  be " a cour t  hear i ng 

under  sub.  ( 9)  t o det er mi ne whet her  t he conf i nement  shoul d 

cont i nue. "   Wi s.  St at .  § 252. 07( 8) ( c) .   She ar gues t hat  because 

t he j udi c i al  pr oceedi ng under  t he l ong- t er m conf i nement  st at ut e 

seeks t o cont i nue " t he conf i nement " ——not  conf i nement  i n t he 

abst r act ,  but  a conf i nement  t o a speci f i ed pl ace——f ai l ur e t o 

appl y t he " no l ess r est r i ct i ve"  st andar d t o t he pl ace of  

conf i nement  woul d mean t hat  t he i ni t i al  pl ace of  conf i nement  

or der ed by DHFS or  t he l ocal  heal t h of f i c i al  wi t hout  pr i or  

j udi c i al  appr oval  under  t he shor t - t er m conf i nement  pr ovi s i on 

woul d be essent i al l y  unr evi ewabl e,  no mat t er  i t s 

r est r i ct i veness.   

¶46 Bot h par t i es pr esent  r easonabl e i nt er pr et at i ons of  t he 

st at ut e,  but  we concl ude t hat  Washi ngt on' s v i ew i s mor e 

r easonabl e.   Conf i nement  of  a per son who i s noncompl i ant  wi t h a 

pr escr i bed t r eat ment  r egi men i s not  conf i nement  i n t he abst r act ,  

but  conf i nement  t o a speci f i ed pl ace.   A per son al r eady conf i ned 

under  t he shor t - t er m t uber cul osi s conf i nement  st at ut e,  

Wi s.  St at .  § 252. 07( 8) ,  i s  conf i ned t o a speci f i ed pl ace 

sel ect ed by DHFS or  a l ocal  heal t h of f i cer .   For  t he per son 

subj ect  t o a pet i t i on f or  l ong- t er m conf i nement  who i s al r eady 

conf i ned under  § 252. 07( 8) ,  t he cour t  det er mi nes whet her  t he 

exi st i ng conf i nement  shoul d be cont i nued.   See § 252. 07( 8) ( c)  
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( " a cour t  hear i ng under  sub.  ( 9)  t o det er mi ne whet her  t he 

conf i nement  shoul d cont i nue. " ) .    

¶47 Por t i ons of  Chapt er  HFS 145 of  t he admi ni st r at i ve code 

pr ovi de addi t i onal  suppor t  f or  t hi s i nt er pr et at i on.   

" Conf i nement "  as def i ned i n t he t uber cul osi s cont r ol  subchapt er  

of  HFS 145,  means " r est r i ct i on of  a per son wi t h t uber cul osi s t o 

a speci f i ed pl ace"  t o achi eve t he goal s of  t r eat ment  and 

pr event i on of  di sease t r ansmi ssi on.   Wi s.  Admi n.  Code § HFS 

145. 08( 2)  ( emphasi s added) .   Thi s l anguage f ur t her  demonst r at es 

t hat  t he t uber cul osi s cont r ol  st at ut e cont empl at es conf i nement  

t o a par t i cul ar  f aci l i t y .   Li kewi se,  a r el at ed subchapt er  of  HFS 

145 concer ni ng cont r ol  of  communi cabl e di seases st at es t hat  t he 

r emedy f or  noncompl i ance wi t h pr escr i bed t r eat ment s shoul d be 

t hat  whi ch " i s t he l east  r est r i ct i ve on t he r espondent  whi ch 

woul d ser ve t o cor r ect  t he s i t uat i on and pr ot ect  t he publ i c ' s 

heal t h. "   Wi s.  Admi n.  Code § HFS 145. 06( 5) .   A r emedy t hat  

i ncl udes conf i nement  woul d be t o a par t i cul ar  pl ace wi t h 

pr event i on and t r eat ment  as goal s,  and,  t aken wi t h 

Wi s.  Admi n.  Code § HFS 145. 08( 2) ,  t hese pr ovi s i ons i ndi cat e t hat  

of f i c i al s must  consi der  whet her  no l ess r est r i ct i ve al t er nat i ve 

exi st s t o t he pl ace of  conf i nement .    

¶48 I n l i ght  of  t he l egi s l at ur e' s choi ce t o per mi t  

conf i nement  t o j ai l  of  a per son wi t h noni nf ect i ous t uber cul osi s 

who i s noncompl i ant  wi t h a pr escr i bed t r eat ment  r egi men,  we 

concl ude t hat  t he l egi s l at ur e i nt ended t he " no l ess r est r i ct i ve 

al t er nat i ve"  l anguage t o appl y t o t he pl ace of  conf i nement  as 

wel l  as t he f act  of  conf i nement .   The l egi s l at ur e di d not  i nt end 



No.  2005AP3141   

 

32 
 

j ai l  t o be a pl acement  of  f i r st  r esor t  f or  per sons wi t h 

t uber cul osi s who ar e noncompl i ant  wi t h a pr escr i bed t r eat ment  

r egi men.    

C 

 ¶49 Next ,  Washi ngt on ar gues t hat  t he c i r cui t  cour t  er r ed 

i n consi der i ng t he r el at i ve cost s t o t axpayer s of  di f f er ent  

pl acement s i n maki ng i t s conf i nement  deci s i on.   She asser t s t hat  

cost  may not  be consi der ed i n det er mi ni ng pl ace of  conf i nement  

because i t  i s  not  one of  t he pl acement  cr i t er i a set  f or t h i n 

Wi s.  St at .  § 252. 07( 9) .   Washi ngt on ci t es D. E. R.  v.  La Cr osse 

Count y,  155 Wi s.  2d 240,  248,  455 N. W. 2d 239 ( 1990) ,  super seded 

by st at ut e as st at ed i n Dunn Count y v.  Judy K. ,  2002 WI  87,  ¶16,  

254 Wi s.  2d 383,  647 N. W. 2d 799,  f or  t he pr oposi t i on t hat  cost s 

ar e an i mper mi ssi bl e f act or  i n det er mi ni ng pl acement  i n an 

i nvol unt ar y conf i nement .    

¶50 I n D. E. R. ,  t hi s  cour t  r ever sed a c i r cui t  cour t ' s  or der  

of  pr ot ect i ve pl acement  under  Wi s.  St at .  § 55. 06( 9) ( a)  ( 1987-

88) 20 wher e t he ci r cui t  cour t  deni ed pl acement  t o t he " l east  

r est r i ct i ve envi r onment "  as r equi r ed by st at ut e because i t  woul d 

have i mposed gr eat er  f i nanci al  bur den on t he count y.  D. E. R. ,  155 

Wi s.  2d at  242.   No count y mat chi ng f unds wer e avai l abl e f or  t he 

pl acement .   I d.  at  245.   Washi ngt on asser t s t hat  D. E. R.  r equi r es 

t hat  a st at ut e expr essl y pr ovi de t hat  cost  may be a f act or  i n 

                                                 
20 The pr ot ect i ve pl acement  st at ut e was l at er  amended t o 

per mi t  consi der at i on of  f i scal  mat t er s i n pl acement .   See Dunn 
Count y v.  Judy K. ,  2002 WI  87,  ¶16,  254 Wi s.  2d 383,  647 N. W. 2d 
799;  Wi s.  St at .  § 55. 06( 9) ( a)  ( 1997- 98) .    
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pl acement  f or  t he c i r cui t  cour t  t o consi der  cost ,  c i t i ng t he 

f ol l owi ng:   " The l egi s l at ur e has not  expr essl y l i mi t ed t he 

count y ' s r esponsi bi l i t y  i n ch.  55 t o make pl acement s t o t he 

l east  r est r i ct i ve envi r onment  t o f unds avai l abl e f r om st at e or  

f eder al  sour ces and count y mat chi ng f unds. "   I d.  at  252.    

¶51 The Ci t y r esponds t hat  a cour t  may t ake cost  i nt o 

consi der at i on when det er mi ni ng pl ace of  conf i nement  because 

Wi s.  St at .  § 252. 07( 9)  does not  pr ecl ude a cour t  f r om doi ng so.   

Mor eover ,  t he Ci t y not es t hat  t he D. E. R.  cour t  expl i c i t l y  

decl i ned t o addr ess t he quest i on t hat  Washi ngt on r ai ses her e:  

Thi s case does not  pose t he quest i on of  whet her  t he 
c i r cui t  cour t  may ever  consi der  t he cost s  of  t he 
pr oposed pl acement .  Counsel  f or  D. E. R.  and M. D. A.  
acknowl edged at  or al  ar gument  t hat  t her e may be cases 
i n whi ch t he cost s of  t he pr oposed pl acement  ar e so 
exor bi t ant  and t he benef i t s t o t he i ndi v i dual  so 
mi ni mal  t hat  i t  i s  not  r easonabl e f or  a pr of essi onal  
t o r ecommend t he pl acement  or  f or  a c i r cui t  cour t  t o 
or der  such a pl acement .  

D. E. R. ,  155 Wi s.  2d at  253.  

¶52 We t ur n t o Wi s.  St at .  § 252. 07( 9) ( a)  and i nt er pr et  i t s  

l anguage i n a manner  t hat  i s  consi st ent  wi t h t he pur poses of  t he 

st at ut e.   Kal al ,  271 Wi s.  2d 633,  ¶49 ( st at ut es shoul d be 

i nt er pr et ed i n a manner  t hat  i s  consi st ent  wi t h t hei r  mani f est  

pur pose) .   The st at ut e does not  expl i c i t l y  addr ess whet her  cost s 

may be a f act or  i n det er mi ni ng pl ace of  conf i nement .   However ,  

t he f act or s a cour t  must  consi der  i n det er mi ni ng t he pl ace of  

conf i nement  under  t he st at ut e i ncl ude:   The pl ace of  conf i nement  

must  be a f aci l i t y  ( a)  wher e pr oper  car e and t r eat ment  wi l l  be 

pr ovi ded,  ( b)  wher e spr ead of  t he di sease wi l l  be pr event ed,  and 
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( c)  t hat  i s  not  mor e r est r i ct i ve t han an al t er nat e pl ace of  

conf i nement .   See Wi s.  St at .  § 252. 07( 9) ( a) .    

 ¶53 We concl ude t hat  a c i r cui t  cour t  may t ake i nt o account  

cost  when det er mi ni ng pl ace of  conf i nement  under  

Wi s.  St at .  § 252. 07( 9) .   A cour t  must  f i r st  det er mi ne t hat  t he 

pl ace of  conf i nement  i s a f aci l i t y  wher e pr oper  car e and 

t r eat ment  wi l l  be pr ovi ded,  spr ead of  t he di sease wi l l  be 

pr event ed,  and t hat  no l ess r est r i ct i ve al t er nat i ve t o t he 

pr oposed pl acement  exi st s.   Once t he cour t  has engaged i n t hi s 

anal ysi s,  and t wo or  mor e pl acement  opt i ons r emai n,  a cour t  may 

consi der  cost  as a f act or  i n maki ng i t s det er mi nat i on.   A par t y 

r equest i ng t hat  a cour t  t ake i nt o account  t he cost  of  var i ous 

pl acement s must  of f er  some pr oof  t o suppor t  i t s  asser t i ons f or  

t he cour t  t o consi der  cost  as a f act or  i n pl acement .  

I V 

 ¶54 We t ur n now t o t he quest i on of  whet her  t he c i r cui t  

cour t ' s  or der  conf i ni ng Washi ngt on t o j ai l  under  

Wi s.  St at .  § 252. 07( 9)  was a pr oper  exer ci se of  i t s  di scr et i on.   

" We af f i r m di scr et i onar y deci s i ons i f  t he c i r cui t  cour t  appl i es 

t he pr oper  l egal  st andar d t o t he r el evant  f act s and uses a 

r at i onal  pr ocess t o r each a r easonabl e r esul t . "   Robi n K. ,  291 

Wi s.  2d 333,  ¶12 ( c i t at i ons omi t t ed) .  

 ¶55 Washi ngt on cont ends t hat  t he c i r cui t  cour t  conf i ned 

her  t o j ai l  i nst ead of  t he Medi cal  Cent er  based sol el y on i t s 

concl usi on t hat  t he cost s t o l ocal  t axpayer s of  conf i nement  t o 

t he Medi cal  Cent er  wer e t oo bur densome.   We agr ee t hat  t he 

cour t ' s  st at ed r easons f or  i t s pl acement  deci s i on wer e f i scal  i n 
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par t .   However ,  we concl ude t he t r anscr i pt  of  t he c i r cui t  cour t  

hear i ng demonst r at es t hat  ot her  f act or s,  i ncl udi ng t he publ i c 

heal t h of  t he communi t y and t he t r eat ment  and car e of  

Washi ngt on,  wer e par amount .    

 ¶56 The ci r cui t  cour t  f ound t hat  Washi ngt on posed a " huge 

heal t h r i sk"  t o t he communi t y by r epeat edl y f ai l i ng t o t ake her  

medi cat i on f or  t uber cul osi s.   The r ecor d shows t hat  Washi ngt on 

had been pr evi ousl y t r eat ed f or  t uber cul osi s and was t her ef or e 

at  gr eat er  r i sk  of  devel opi ng a mor e danger ous,  dr ug- r esi st ant  

st r ai n of  t he di sease.   The cour t  concl uded t hat  Washi ngt on had 

a hi st or y of  di sappear i ng f r om si ght ,  t hat  t he Depar t ment  

pr evi ousl y had gr eat  di f f i cul t y l ocat i ng her ,  and t hat  t her e was 

not hi ng i n t he r ecor d t o show t hat  she woul d vol unt ar i l y  t ur n 

her sel f  i n t o st ar t  t aki ng her  medi ci ne agai n.   When pl aced i n 

t he communi t y under  super vi sed condi t i ons,  Washi ngt on wal ked 

away f r om t hat  pl acement .   The cour t  was concer ned t hat  

Washi ngt on " cannot  compl y wi t h Cour t  or der s. "   I t  hear d 

t est i mony t hat  i f  Washi ngt on wer e t o escape cust ody yet  agai n 

she woul d " cer t ai nl y"  become cont agi ous wi t hi n a mont h,  per haps 

i n as soon as a week.   The cour t  was al so concer ned t hat  

t uber cul osi s coul d " become r esi l i ent  [ s i c]  t o medi cat i ons. "    

¶57 The ci r cui t  cour t  di d not  want  t o conf i ne Washi ngt on 

t o j ai l ,  but  f el t  i t  had no choi ce.   The cour t  kept  open t he 

door  t o al t er nat i ve pl acement s:  

[ I ] f  you can f i nd some ot her  l ocked f aci l i t y  f or  your  
c l i ent  t hat  woul d agr ee t o t ake her ,  t he Cour t  woul d 
be happy t o or der  her  pl aced somewher e el se,  and I ' m 
sur e t he Ci t y woul d agr ee.   The pr obl em i s t hat  I  need 
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t o have a l ocked f aci l i t y  wher e she i s goi ng t o st ay 
put  .  .  .  .   At  t hi s poi nt  t he onl y pl ace t hat  I  know 
wher e I  can put  her  i n a conf i ned set t i ng woul d be at  
t he CJF,  i n j ai l  .  .  .  .   I  r ef use t o r equi r e t ax 
payer s t o pay 24 hour  ar ound t he cl ock guar d at  her  
door  t o make sur e she st ays put .   I  don' t  t hi nk t hat ' s  
appr opr i at e.   Mi ss Washi ngt on was gi ven an oppor t uni t y 
t o r ecei ve t r eat ment  i n t he communi t y and she f ai l ed 
t o do t hat .   But ,  [ counsel ] ,  i f  you f i nd some ot her  
pl ace t hat  she can be pl aced,  .  .  .  I ' l l  be happy t o 
pl ace her  some pl ace ot her  t han j ai l  i f  you can come 
up wi t h some al t er nat i ve t hat  woul d accept  her ,  s i r .   
I  have no pr obl em i n doi ng t hat .   Act ual l y,  I ' d 
wel come t hat .   But  I  don' t  know of  any ot her  f aci l i t y  
at  t hi s t i me .  .  .  .   I f  you f i nd some ot her  pl ace t o 
have her  pl aced,  you want  me t o or der  somet hi ng,  s i r ,  
I ' l l  be happy t o l ook at  what ever  you have f ound.  

¶58 We al so not e t hat  Washi ngt on was hi ghl y bel l i ger ent  

t owar d pol i ce of f i cer s when she was pi cked up on Sept ember  27,  

t hat  she " was ki cki ng her  f eet  out  of  t he squad car  wi ndow and 

ki cki ng t he i nsi de r oof  of  t he squad car ,  al l  t he whi l e l oudl y  

scr eami ng,  yel l i ng and cr yi ng. "  

¶59 Addi t i onal l y,  we obser ve t hat  t he c i r cui t  cour t  r ecor d 

i ndi cat es t hat  i n Washi ngt on' s case,  t he CJF was a pl ace wher e 

pr oper  car e and t r eat ment  woul d be pr ovi ded and spr ead of  t he 

di sease woul d be pr event ed.   The ci r cui t  cour t  st at ed t hat  " t he 

[ CJF]  cer t ai nl y qual i f i es"  as " a f aci l i t y  wher e t r eat ment  can be 

r ender ed. "   Mor eover ,  we not e t hat  t he cour t  r ecei ved exper t  

t est i mony t hat  Washi ngt on' s t uber cul osi s was pr esent l y 

noni nf ect i ous.   

¶60 Based on t hese consi der at i ons,  we concl ude t hat  t he 

or der  conf i ni ng Washi ngt on t o j ai l  was not  an er r oneous exer ci se 

of  t he c i r cui t  cour t ' s  di scr et i on.   Washi ngt on was at  r i sk t o 

devel op a dr ug- r esi st ant  st r ai n of  t he di sease,  had a hi st or y of  
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di sappear i ng f r om si ght  and was bel l i ger ent  t owar d of f i cer s.   

The ci r cui t  cour t  r easonabl y concl uded f r om t hese f act or s t hat  

medi cal  st af f  woul d not  have been equi pped t o handl e 

Washi ngt on' s out bur st s,  and t hat  t he added secur i t y of  j ai l  was 

necessar y t o ensur e t hat  she woul d cont i nue t aki ng her  

medi cat i on and woul d not  escape conf i nement .   Fact or i ng i n 

t axpayer  cost s as wel l  was not  an er r oneous exer ci se of  

di scr et i on.    

¶61 I n f ut ur e cases,  cour t s shoul d f ol l ow t he gui del i nes 

set  f or t h i n t hi s opi ni on when det er mi ni ng pl ace of  conf i nement  

under  Wi s.  St at .  § 252. 07( 9) .   A cour t  pr oceedi ng under  

§ 252. 07( 9)  must  ascer t ai n whet her  a pr oposed pl ace of  

conf i nement  i s a f aci l i t y  wher e pr oper  car e and t r eat ment  wi l l  

be pr ovi ded,  spr ead of  t he di sease wi l l  be pr event ed and t hat  no 

l ess r est r i ct i ve al t er nat i ve pl acement  exi st s.   Af t er  appl y i ng 

t hese cr i t er i a t o pot ent i al  pl acement  opt i ons,  i f  t wo or  mor e 

pl acement  opt i ons meet  t he st at ut or y r equi r ement s f or  t r eat ment  

and di sease pr event i on,  and none of  t hese pl acement  opt i ons i s 

s i gni f i cant l y l ess r est r i ct i ve t han t he ot her s,  t he cour t  may 

t ake i nt o account  t he r el at i ve cost s of  t he di f f er ent  

pl acement s.   However ,  a det er mi nat i on based on cost  must  be 

suppor t ed by mor e t han mer e assumpt i ons about  t he cost  of  

par t i cul ar  pl acement s.  

V 

 ¶62 Fi nal l y,  we consi der  t he cour t  of  appeal s '  concl usi on 

t hat  t he conf i nement  or der  was al so aut hor i zed under  t he 

cont empt  st at ut es,  speci f i cal l y,  Wi s.  St at .  § 785. 04( 1) ,  whi ch 
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gr ant s c i r cui t  cour t s t he power  t o ent er  r emedi al  sanct i ons.   

Sect i on 785. 04( 1)  l i s t s r emedi al  sanct i ons a cour t  may i mpose,  

i ncl udi ng,  under  par agr aph ( b) ,  " [ i ] mpr i sonment  i f  t he cont empt  

of  cour t "  i nvol ves di sobedi ence of  a cour t  or der  pur suant  t o 

Wi s.  St at .  § 785. 01( 1) ( b) .   Par agr aph ( b)  f ur t her  pr ovi des:   

" The i mpr i sonment  may ext end onl y so l ong as t he per son i s 

commi t t i ng t he cont empt  of  cour t  or  6 mont hs,  whi chever  i s t he 

shor t er  per i od. "   § 785. 04( 1) ( b) .    

¶63 Washi ngt on cont ends i t  was unnecessar y f or  t he cour t  

of  appeal s t o addr ess whet her  t he conf i nement  was al so 

aut hor i zed under  Wi s.  St at .  §  785. 04( 1) ( b) ,  and,  r egar dl ess,  

t he Ci t y shoul d be j udi c i al l y  est opped f r om pr oceedi ng wi t h t hi s 

ar gument  because t he Ci t y expr essl y abandoned cont empt  as a 

basi s f or  conf i ni ng her  t o j ai l .   Washi ngt on f ur t her  ar gues i t  

was not  wi t hi n her  power  t o " pur ge"  t he condi t i on of  her  

conf i nement  ( her  di sease,  she asser t s)  and,  t her ef or e,  r emedi al  

cont empt  may not  be a basi s f or  t he or der .   

¶64 We agr ee wi t h Washi ngt on t hat  t he cour t  of  appeal s '  

concl usi on t hat  t he conf i nement  was l awf ul  under  t he r emedi al  

cont empt  st at ut e was unnecessar y.   To begi n wi t h,  t he c i r cui t  

cour t  never  made a f i ndi ng of  cont empt  f or  t hi s cour t  t o r evi ew.   

I t  i s  s i mpl y not  par t  of  t hi s case.   Fur t her ,  as Judge Kessl er  

not ed i n di ssent ,  such a concl us i on vi ol at ed t he pr i nci pl e t hat  

" cases shoul d be deci ded on t he ' nar r owest  possi bl e gr ound. ' "   

Washi ngt on,  292 Wi s.  2d 258,  ¶25 ( Kessl er ,  J . ,  concur r i ng i n 

par t ,  di ssent i ng i n par t )  ( quot i ng St at e v.  Bl al ock,  150 Wi s.  2d 

688,  703,  442 N. W. 2d 514 ( Ct .  App.  1989) ) .   
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 ¶65 Mor eover ,  we agr ee wi t h Washi ngt on t hat  r emedi al  

cont empt  was not  an appr opr i at e sanct i on i n t hi s case.   A 

cont emnor  may be i mpr i soned " onl y so l ong as t he per son i s 

commi t t i ng t he cont empt  of  cour t . "   Wi s.  St at .  § 785. 04( 1) ( b) .   

Once a cont emnor  compl i es wi t h t he pr i or  cour t  or der ,  or  

" pur ges"  t he cont empt ,  t he per son must  be r el eased.   " The pur ge 

pr ovi s i on must  c l ear l y spel l  out  what  t he cont emnor  must  do t o 

be pur ged,  and t hat  act i on must  be wi t hi n t he power  of  t he 

per son. "   St at e ex r el .  N. A.  v.  G. S. ,  156 Wi s.  2d 338,  342,  456 

N. W. 2d 867 ( Ct .  App.  1990)  ( c i t i ng Schr oeder  v.  Schr oeder , 100 

Wi s.  2d 625,  638,  302 N. W. 2d 475,  482 ( 1981) ) .   " Thus,  i t  i s  

of t en sai d t hat  cont emnor s ' hol d t he keys t o t hei r  own j ai l s . ' "  

I d.  ( quot i ng St at e v.  Ki ng,  82 Wi s.  2d 124,  137,  262 N. W. 2d 80 

( 1978) ) .    

¶66 Of  cour se,  no expr ess pur ge pr ovi s i on was pr ovi ded i n 

t hi s case because t he ci r cui t  cour t  decl i ned t o pr oceed under  

t he r emedi al  cont empt  st at ut e.   Thus,  t her e was no r eason f or  

t he cour t  of  appeal s t o r each t hi s i ssue. 21   

                                                 
21 The cour t  of  appeal s st at ed t hat  Washi ngt on " ' pur ges'  her  

cont empt  by compl yi ng wi t h t he t r eat ment  r egi men f or  t he 
medi cal l y r equi r ed t i me.   Af t er  t hat  pur ge,  she wi l l  no l onger  
be conf i ned. "   Washi ngt on,  292 Wi s.  2d 258,  ¶19.   Washi ngt on 
asser t s t hat  t o pur ge t he cont empt  under  t hat  anal ysi s,  she 
woul d need t o be heal ed of  t uber cul osi s,  and because i t  i s  not  
wi t hi n her  power  t o heal  her sel f ,  an or der  of  r emedi al  cont empt  
woul d not  l i e.   
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¶67 Addi t i onal l y,  t he l egi s l at ur e speci f i cal l y addr essed 

conf i nement  f or  noncompl i ant  and dr ug- r esi st ant  per sons wi t h 

t uber cul osi s i n Wi s.  St at .  § 252. 07.   As Judge Kessl er  not ed i n 

her  di ssent :  

The l egi s l at ur e .  .  .  devel oped an el abor at e and 
det ai l ed syst em t o pr ot ect  t he publ i c f r om,  pr ovi de 
t r eat ment  f or ,  and pr ot ect  t he c i v i l  l i ber t i es of ,  
i ndi v i dual s wi t h cont agi ous t uber cul osi s.   The 
l egi s l at ur e has concl uded t hat  t he st at ut or y syst em of  
r egul at i on,  and enf or cement ,  pr ovi des adequat e t ool s 
t o pr ot ect  t he publ i c and t o t r eat  t he i nf ect ed.   

Washi ngt on,  292 Wi s.  2d 258,  ¶31 ( Kessl er ,  J . ,  concur r i ng i n 

par t ,  di ssent i ng i n par t ) .    

¶68 We t her ef or e di savow t he cour t  of  appeal s '  di scussi on 

of  r emedi al  cont empt  under  Wi s.  St at .  § 785. 04( 1)  as a separ at e 

basi s f or  conf i nement  t o j ai l  i n t hi s case.   Washi ngt on,  292 

Wi s.  2d 258,  ¶¶16- 19.    

VI  

¶69 I n sum,  we concl ude t hat  Wi s.  St at .  § 252. 07( 9) ( a)  

aut hor i zes conf i nement  t o j ai l  f or  a per son wi t h noni nf ect i ous 

t uber cul osi s who f ai l s t o compl y wi t h a pr escr i bed t r eat ment  

r egi men,  pr ovi ded t hat  t he j ai l  i s  a pl ace wher e pr oper  car e and 

t r eat ment  wi l l  be pr ovi ded and t he spr ead of  di sease wi l l  be 

                                                                                                                                                             
However ,  Washi ngt on was not  conf i ned mer el y because she had 

t uber cul osi s.   She was conf i ned because she was di agnosed wi t h 
t uber cul osi s and r ef used t o compl y wi t h t r eat ment  or der s.   Thus,  
had Washi ngt on been i mpr i soned on a r emedi al  cont empt  or der ,  she 
coul d have pur ged her  cont empt  by compl yi ng wi t h t r eat ment  
or der s,  i . e. ,  by t aki ng her  medi cat i on.   Once Washi ngt on t ook 
her  medi cat i on,  she woul d no l onger  be i n cont empt ,  and coul d no 
l onger  be hel d i n j ai l  under  Wi s.  St at .  § 785. 04( 1) ( b) .  
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pr event ed,  and t hat  no l ess r est r i ct i ve al t er nat i ve exi st s t o 

j ai l  conf i nement .   We f ur t her  concl ude t hat  a c i r cui t  cour t  may 

t ake i nt o account  t he cost  of  pl acement  opt i ons when det er mi ni ng 

t he pl ace of  conf i nement  under  § 252. 07( 9) ,  but  onl y af t er  

det er mi ni ng t hat  t wo or  mor e pl acement  opt i ons f ul f i l l  t he 

st at ut or y r equi r ement s of  pr oper  medi cal  t r eat ment  and di sease 

pr event i on,  and t hat  none of  t hese opt i ons i s s i gni f i cant l y l ess 

r est r i ct i ve t han t he ot her ( s) .   

¶70 We concl ude t he ci r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n or der i ng Washi ngt on' s conf i nement  t o 

t he CJF,  and t her ef or e af f i r m on t hese gr ounds t he cour t  of  

appeal s '  opi ni on af f i r mi ng t he ci r cui t  cour t ' s  or der  of  

conf i nement .    

¶71 Fi nal l y,  we concl ude t hat  Washi ngt on' s conf i nement  was 

not  aut hor i zed by t he r emedi al  cont empt  st at ut e,  Wi s.  St at .  

§ 785. 04( 1) ,  and speci f i cal l y di savow t he cour t  of  appeal s '  

di scussi on of  cont empt  as a separ at e basi s f or  conf i nement  t o 

j ai l  i n t hi s case.    

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 



No.  2005AP3141   

 

 
 

1 

 

 
 


	Text2
	Text9
	Text10
	Text11
	CaseNumber
	AddtlCap
	SP 496a00003c190
	SP 10450000f5231
	SDU 7
	SP 7af8000099824
	SR 4633
	SearchTerm
	SR 4635
	SR 4653
	SP d7b000000a4e2
	SR 49448
	SR 49452
	SR 49453
	SR 49454
	SR 49455
	SR 49469
	SR 1539
	SR 1542
	SR 1541
	SR 1538
	SR 1540

		2014-09-15T17:56:42-0500
	CCAP




