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STATE OF W SCONSI N ) I N SUPREME COURT

Raci ne County and Kevin B. Van Kanpen, Racine
County Fam |y Court Conmm ssioner and Director
of Fam |y Court Counseling,

FI LED

Petitioners-Respondents-Petitioners,
JUN 26, 2008

V.

. . . .. David R Schanker
| nternational Association of Michinists and Clerk of Supreme Court

Aer ospace Workers, District 10, AFL-C QO

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 N. PATRICK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals® that reversed and
remanded an order of the Circuit Court for Racine County, Judge

Wl bur W Warren 111.

! Racine County v. Int'l Ass'n of Machinists & Aerospace
Workers, Dist. 10, No. 2006AP964, unpublished slip op. (Ws. C.
App. May 9, 2007).
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12 Petitioners, Racine County and Kevin B. Van Kanpen
(Van Kanpen), who is the Racine County Famly Court Conm ssioner
and Director of Famly Court Counseling Services, (collectively,
Raci ne County), seek review of an unpublished decision of the
court of appeals. The court of appeals' decision reversed and
remanded the order of the Circuit Court for Racine County, Judge
WIlbur W Warren 111 of the Grcuit Court for Kenosha County,
presiding.? The Respondent is the International Association of
Machi nists and Aerospace Wrkers, District 10, AFL-CO (IAM.
This case centers on whether the circuit court properly vacated
the arbitration award here that allegedly violated statutory |aw
and constitutional separation of powers principles, and also
whet her the arbitrator exceeded her authority under Ws. Stat.
§ 788.10 (2005-06)° by not considering Ws. Stat. § 767.405 and
the relevant case |aw. Wsconsin Stat. 8§ 767.405(1m states
that the circuit court judges of a county shall appoint, subject
to the approval of the chief judge, a director of famly court
servi ces. The director then has the responsibility to enploy a
staff to perform famly court nediation services, |egal custody

study services, and physical placenent study services. W s.

2 Judge Warren was assigned to preside over the case after
all of the GCrcuit Court Judges for Racine County recused
t hensel ves. It is reasonable to infer from this fact in the
record that they did so because there could be a conflict of
interest perceived if they ruled on these matters, because the
appoi ntment authority of those circuit court judges was clearly
i nvol ved here.

S Al further references to the Wsconsin Statutes are to
t he 2005-06 versi on unl ess ot herw se not ed.
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Stat. 8§ 767.405(2). The statute specifically states that the
director may contract "wth a person or public or private
entity" to provide the required services. W s. St at .
§ 767.405(2)(b).*

13 W reverse the decision of the court of appeals. e
hold that the circuit court properly vacated the arbitration
award here that was contrary to statutory law, specifically Ws.
Stat. 8§ 767.405, and to constitutional separation of powers
principl es. W also hold that the arbitration award in this
case was properly vacated because the arbitrator exceeded her
authority under Ws. Stat. 8 788.10(1)(d) by not considering
§ 767.405 and the rel evant case | aw.

I

14 I n t he aut umm of 2003, famly court soci al
wor ker s/ case managers, Donald LaFave (LaFave), Judith Berndt
(Berndt), and Janet Wuvunas (Vuvunas) net with Van Kanpen and
were advised of the possibility of early retirenent or |ayoff.
LaFave and Berndt were told that their positions would be
elimnated and that there was the possibility of working after
their retirenent as social workers for the county on a contract

basi s. Vuvunas was told that her position would be reduced to

* Wsconsin Stat. § 767.405(2)(b) states that the director
shall "[c]ontract under sub. (3)(c) with a person or public or
private entity to perform nediation and to perform any |egal
custody and physical placenent study services authorized under
sub. (14)." Wsconsin Stat. 8§ 767.405 was previously nunbered
W s. St at . § 767.11, but the statutory |anguage renmains
unchanged.
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part-tinme and that, if she did not accept part-time status or
exercise her bumping rights for another full-time county
enpl oyee position, she would be placed on |l|ayoff status.
Vuvunas decided not to accept a part-time position, and she al so
elected not to exercise her bunping rights. | ndeed, Racine
County's Human Resources Director, Karen Glbraith (Glbraith),
testified at the arbitration hearing that Vuvunas had
specifically requested a voluntary layoff rather than exercise
her bunmping rights, and the county granted Vuvunas' request.
Gal braith further testified that, if WVuvunas had exercised her
bunping rights, no enployee would have been laid off because
there were vacant positions available. As a result, Vuvunas was
placed on layoff status.® The collective bargaining agreenent
that was in effect betwen Racine County and the |AM
specifically stated that it covered social workers/case managers
who worked in the famly court.

15 Van Kanpen net with LaFave and Berndt, in addition to
John Engel (Engel), who was a retired county social worker
supervi sor. Van Kanpen advised the three individuals that the
county executive had directed him to provide the statutorily-

mandated services by entering into individual contracts wth

® These noves were the result of the Racine County
Executive's desire to nove the famly court social worker/case
manager positions off of the tax levy to spare |ayoffs el sewhere
in the county.
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social workers/case nanagers.® LaFave retired on December 30,
2003, and Berndt was allowed to stay on as a regular enployee
until she reached retirenment age on February 6, 2004. After
waiting at |east the mninum of one nonth after retirenent that
was required under Wsconsin pension law for fornmer county
enpl oyees to provide services under contract with the county,
LaFave and Berndt entered into famly court counseling services
agreenents and started working for the county as independent
contractors on February 3, 2004, and March 8, 2004,

respectively. Van Kanpen continued to supervise these two

® The dissent repeatedly refers to "actions taken by the
County” and also refers to our not "focusing on the County's
actions and instead attribut[ing] those actions to the director
of famly court services, Van Kanpen." D ssent, 939. W are
satisfied that the plans were carried out with the director's
approval and with the director's consultation with the circuit
court judges for whom he worked. W note again that all of the
Racine County Circuit Court Judges recused thenselves fromthis
case. It is a reasonable inference from the record before us
that they were all involved in what was occurring in regard to
the Fam |y Court Counseling Services group.

The dissent also errs in stating, "The arbitration decision
and Van Kanpen's testinony make it clear that it was the County,
not Van Kanpen, that required the social worker positions to be
filled by subcontractors."” Id., 9665. In contrast to the
dissent's assertion, the record before us clearly shows that
Racine County did not dictate to Van Kanpen how the positions
were to be filled. Racine County's postarbitration brief to the
arbitrator discusses at great length the various options that
Van Kanpen considered in order to provide the statutorily-
mandat ed servi ces. This contradicts the dissent's assertion
t hat Van Kanpen was not exercising his statutory authority.
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i ndependent contractors, who retained the same duties and pay.’
Engel also entered into a simlar services agreenent.

16 On March 8, 2004, the IAM filed a grievance on the
matter against Racine County, and the case proceeded to
arbitration on Cctober 26, 2004. The issue at arbitration was
framed by Arbitrator Janice Frankman as whether Racine County
had violated the collective bargaining agreenent's provisions
when it entered into service agreenents wth the retired
enpl oyees. The collective bargaining agreenent stated that the
| AM was "the sole and exclusive bargaining representative for
all regular full time and regular part time . . . Social
Wor ker s/ Case Managers who work in Famly Court

17 On January 19, 2005, the arbitrator ruled in favor of
the 1AM sustaining the grievance.® The arbitrator specifically
stated in her award that she nade "no attenpt . . . to either

interpret or apply statutory law" The arbitrator concluded

" As retirees, LaFave, Berndt, and Engel were entitled to
health insurance, but the county did not have to pay enpl oynent
taxes or provide any other benefits.

8 The dissent criticizes the majority opinion for spending
"a scant f our par agr aphs expl ai ni ng t he arbitrator's
determ nations. " D ssent, 942. The dissent then goes on to
state, "The abbreviated treatnent given by the mgjority to the
actual decision of the arbitrator |eaves a void." Id., 945.
The dissent also criticizes us for "ignor[ing] the arbitrator's
factual and legal determnations." 1d., 957. W disagree with
the dissent's assertions. Qur treatnment of the arbitrator's
award is proper because the entire award was invalid.
Furthernore, in contrast to the dissent's assertion, our
application of the standard of review is appropriate because the
arbitrator exceeded her powers in the present case. 1d., 56.
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that Racine County had inproperly displaced three positions from
the bargaining unit in violation of the collective bargaining
agreenent . The arbitrator found that Racine County replaced
three bargaining unit positions with independent contractors who
provi ded identical services to take the positions off of the tax
|l evy. The arbitrator ordered Racine County to cease and desi st
from continuing the service contracts, and she also prohibited
Racine County from entering into new service contracts that
woul d displace any court services social worker/case manager
bargai ning unit positions. Because the arbitrator found that
LaFave and Berndt had retired, she specifically stated that the
award would not reinstate them which left both individuals,
along with Engel, without an ability to work for Racine County.
This was so because the arbitrator ordered Racine County to
"cease and desist from continuing existing Service Agreenents or
[from entering into new Agreenents which displace[d]
bargai ning unit positions . . . ." The arbitrator also required
Raci ne County to nmake the | AM whole for the damages that it had
sustained (including lost dues), its expenses in pursuing the
matter, and | ost benefits and wages without a | oss of seniority.
18 Racine County filed a petition in the circuit court to
vacate the arbitration award. On February 5, 2006, the circuit
court granted Racine County's petition and vacated the award.
The circuit court held that Van Kanpen was paid by the county,
but he was hired by and reported to the Circuit Court Judges in
Raci ne County, subject to the approval of the Chief Judge of the
District. The <circuit court also held that Ws. Stat.

7
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8§ 767.405(2) gave the director discretion on how to provide the
services in question, and the director was free to fill the
positions with county enployees, independent contractors, or a
m x of both options. The circuit court determned that the
three positions were not bargained for positions and that the
positions were vacant by virtue of retirenents and a voluntary
| ayoff. As a result, the director had discretion in filling
these statutorily mandated positions. Accordi ngly, the wunion
had no vested right in the three positions, and the union could
not tell the director how to fill the positions. The circuit
court determned that the case was a separation of powers case,
and the arbitrator's award ignored the ramfications of Ws.
St at . 8 767.405 by eviscerating the director's statutory
authority and discretion to fill the social worker/case manager
positions. The circuit court held that the award, which stated
that the director could not enter into any new service contracts
to fill the positions, rendered the statute neaningless. The
circuit court also determned that: (1) the ~collective
bar gai ni ng agreenent could not supersede statutory and judici al
authority; and (2) the arbitrator's award, which attenpted to do
so, was invalid because the arbitrator exceeded her powers under
Ws. Stat. 8§ 788.10(1)(d). The circuit court relied on the
decisions in Barland v. Eau Caire County, 216 Ws. 2d 560, 575

N.W2d 691 (1998), lowa County v. lowa County Courthouse/ Soci al

Servi ces Enpl oyees, Local 413, 166 Ws. 2d 614, 480 N W2d 499

(1992), and Crawford County v. WERC, 177 Ws. 2d 66, 501 N W2d

836 (Ct. App. 1993).
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19 The 1AM appealed the circuit court's decision. A
di vided court of appeals reversed the circuit court's order and
remanded the <case to the <circuit <court to reinstate the
arbitrator's award. The majority in the court of appeals held
that the circuit court had erred as a matter of law in vacating
the arbitrator's award. Judges Daniel P. Anderson and Richard
S. Brown were in the mjority, and Judge Neal P. Nettesheim
di ssent ed. Judge Nettesheim agreed with the circuit court's
conclusion that the arbitrator had exceeded her powers by
failing to consider the relevant statutory | aw He saw this

case as one that was controlled by the lowa County decision,

where the register in probate position was covered by a
collective bargaining agreenent. In his dissent, Judge

Net t eshei m st at ed:

Like the statutory authority conferred by Ws. Stat.
§ 851.71 on the lowa County circuit judge to appoint a
register in probate, here director Van Kanpen, acting
as an agent of the judiciary, has the statutory
authority under Ws. Stat. 8§ 767.405(2)(a) to enploy
staff to provide the mandated statutory services. And
finally, like the lowa County judge, director Van
Kanpen, although the hiring authority, is not the
enpl oyer. Thus the question posed here is the sane as
that in Iowa County—when the positions becane vacant,
was Van Kanmpen bound by the collective bargaining
agreenent, or was he free to exercise his statutory
authority to enploy outside the agreenent? | owa
County answers in favor of the latter.

Racine County v. Int'l Ass'n of Machinists & Aerospace Wrkers,

Dist. 10, No. 2006AP964, unpublished slip op., 720 (Ws. C.
App. May 9, 2007) (Nettesheim J., dissenting) (footnote

omtted). Judge Nettesheim was satisfied that this case
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inplicated separation of powers concerns, given that Van Kanpen
was an agent of the judicial branch.

10 Racine County and Van Kanpen petitioned for review of
the court of appeals' decision in this case, and we granted that
petition.

I
11 The standard of review when reviewng an arbitrator's

award generally is very limted. Lukowski v. Dankert, 184 Ws.

2d 142, 149, 515 N.W2d 883 (1994); see also Cty of Madison v.

Madi son Prof'l Police Oficers Ass'n, 144 Ws. 2d 576, 586, 425

N.W2d 8 (1988). Wen a court is reviewng an arbitrator's
award, its function is essentially supervisory in nature, to
ensure that the parties to the collective bargaining agreenent
received the arbitration process for which they bargained.

Lukowski, 184 Ws. 2d at 149. However, a court nust overturn an

arbitrator's award when the arbitrator exceeded his or her
powers. Ws. Stat. 8§ 788.10(1)(d). An arbitrator exceeds his
or her powers when the arbitrator denonstrates either "perverse
m sconstruction” or "positive msconduct,” when the arbitrator
mani festly disregards the law, when the award is illegal, or
when the award violates a strong public policy. Lukowski, 184
Ws. 2d at 149 (citations omtted). VWether the arbitrator's
award neets this standard is a question of law, which a court

reviews de novo. Ilowa County, 166 Ws. 2d at 618.

10
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112 The first issue is whether the circuit court properly
vacated the arbitration award in this case. The arbitration
award allegedly violated both statutory |law and constitutional
separation of powers principles.

13 On review, Racine County argues that the arbitrator's
award inproperly conflicted with statutory law and wth the
constitution, thus inplicating separation of powers principles.
Raci ne County contends that the award here wundermnes the
separation of powers set forth in Ws. Stat. § 767.405 by
voiding contracts that the director, a representative of the
judicial branch, entered into under that statute, by prohibiting
the director from contracting with any other social workers to
provide the statutorily-required services, and by ordering,
instead, that the wunion and the county negotiate for the
enpl oynent of social workers/case nanagers.

14 Racine County also argues that the arbitrator
erroneously stripped the Racine County Circuit Court Judges of
their ability, through their designated director, to contract
with social workers to provide the statutorily-nmandated
servi ces. Raci ne County argues that this action was inproper
because a collective bargaining agreenent, or an arbitrator's
award that interprets the collective bargaining agreenent, nmay
not trunp statutory authority, such as Ws. Stat. 8§ 767.405.
Racine County also argues that the arbitrator's award
substantially inpacts famlies in Racine County because the
award has the effect of voiding hundreds of court orders that
appointed the three famly court social workers/case managers to

11
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specific cases. As a result, the Racine County famly court
system will be disrupted by this wholesale change in its
operations, and child custody and placenent decisions wll be

indefinitely delayed if the court of appeals' decision is not
reversed. Raci ne County argues that the circuit court properly
vacated the arbitrator's award.

15 On review, the |IAM argues that the arbitrator's
factual findings do not conflict with the director's statutory
authority or the judiciary's constitutional authority. The
union also asserts that the award does not present separation of
powers concerns because it sinply prevents Racine County from
rel abeling enployees as independent contractors to evade its
obligations under the collective bargaining agreenent. As a
result, the IAMclains that the arbitration award here cannot be
overturned by the court, and the union also contends that the
majority in the court of appeals was correct in upholding the
awar d.

116 For the reasons discussed in detail below, we are
satisfied that the circuit court properly vacated the
arbitration award here because it was contrary to statutory | aw,
specifically Ws. St at . 8 767. 405, and to constitutional
separation of powers principles.

17 Statutory authority and responsibilities are provided
in Ws. Stat. 8§ 767.405. Van Kanpen, the director, is an agent
of the <circuit court judges, and the director's statutory
authority and responsibilities are to be carried out under the
supervision of the circuit court judges. As a result, the

12
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arbitrator's award here inproperly invaded the judicial branch's
statutory authority under § 767.405. A collective bargaining
agreenent cannot trunp such statutory, judicial branch authority
because doing so would violate separation of powers principles.
A collective bargaining agreenent may not abrogate a statutory
function of the judicial branch. Any such provisions in a

col | ective bargaining agreenent are invalid and unenforceable.®

° W note that Barland v. Eau Caire County, 216 Ws. 2d
560, 575 N.W2d 691 (1998), is distinguishable from the present
case because Barland was prem sed on the inherent powers of the
judicial branch, not on a conflict with governing statutory |aw.
In Barland, this court held that circuit court judges had the
"exclusive, inherent constitutional authority to prevent the
unilateral renoval of their judicial assistants by way of a
coll ective bargaining agreenent between [a] county governnent

and its enployees." ld. at 565. In contrast, in the present
case, the arbitration award did not inplicate the inherent
powers of the judicial branch. I nstead, the arbitration award

in the present case conflicted with Ws. Stat. 8 767. 405.

We further note that our recent Kocken decision also is
di stingui shable from the present case. Kocken v. Ws. Counci
40, AFSCME, 2007 W 72, 301 Ws. 2d 266, 732 N W2d 828. In
Kocken, we held that a county sheriff did not have the
authority, contrary to a collective bargaining agreenent, to
hire and fire the personnel who provided the county jail's food
servi ce. Id., 14. W so held because that right was "not a
tinme i mrenori al , pri nci pal , and i mport ant duty t hat
characterizes and distinguishes the office of [the] sheriff,"
and, as a result, that ability was "not wthin the Sheriff's
constitutional powers." Id. The sheriff was not given hiring
and firing authority in regard to such personnel by statute
either, and, therefore, he was subject to the restrictions of
the rel evant collective bargaining agreenent. Id. This case is
di stingui shable from Kocken because, in the present case, the
power in question was statutorily given to the judicial branch
by Ws. Stat. 8§ 767.405 and was not allegedly a constitutiona

power . As a result, unlike Kocken, in the present case, the
| egi sl ature, in § 767.405, gave the judicial branch the
authority to fill the relevant positions by using independent

contractors.

13
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118 As enphasized in the dissent of Judge Nettesheim in
the court of appeals' decision, and also by Judge Warren in the
circuit court's decision, we are satisfied that this case is

very simlar to our decision in lowa County. In our |lowa County

decision, we held that a collective bargaining agreenent could
not supersede a circuit court judge's statutory authority to

appoint a register in probate. Ilowa County, 166 Ws. 2d at 618.

The position of register in probate was included in the union-
represented bargaining unit. Id. at 617. When that position
becanme vacant, under the authority conferred by Ws. Stat.
8§ 851.71, the circuit court judge appointed a new register in
probate, wthout posting the vacancy as required by the

col l ective bargaining agreenent. 1d. In lowa County, we agreed

with the circuit court and held that a "collective bargaining
agreenent cannot supersede the statutory authority given to the
circuit court judge." 1d. at 618. This court pointed out that
a circuit court judge, while he or she is the hiring authority,
is neither a county enployee nor an agent of the county. 1d. at
619-20. As a result, a circuit court judge does not act in the
muni ci pal enployer's role. [1d. Consequently, we stated that a
circuit court judge "is not a party to and cannot be bound by
the provisions of a collective bargaining agreenent entered into
by lowa County and [the union] which purport[s] to regulate the
appointnent of a register in probate.” Id. at 620 (footnote
omtted).

119 In a manner analogous to the statute at issue in |owa
County, Ws. Stat. 8§ 767.405 gives the director the authority to

14
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enploy staff to provide the services nmandated by the statute,
even though the social worker/case manager positions in question
were covered by a collective bargaining agreement.® Sinmilar to

the circuit court judge in lowa County, Van Kanpen was acting as

the judiciary's agent and was exercising statutorily-given

authority to hire and enploy staff to provide the statutorily-

mandat ed services. Van Kanpen, as the agent of the Racine
County judiciary, cannot have statutorily-granted rights
bar gai ned away through a collective bargaining agreenent. Al so

simlar to the circuit court judge in lowa County, Van Kanpen

while the hiring authority, is not a municipal enployer under
Ws. Stat 8 111.70(1)(j). As a result, the director, who is a
representative of the judicial branch, is not bound by the
collective bargaining agreenent when exercising the statutory
authority to fill the vacated positions. W are satisfied that
our decision in the present case is controlled by our earlier

| owna County deci sion

20 W also are satisfied that the present case is

anal ogous to the court of appeals' decision in Crawford County,

177 Ws. 2d at 66. In Crawford County, the court of appeals

Y Prior to Ws. Stat. § 767.405 being enacted by 1987 Ws.
Act 355, the social workers/case nmanagers here were enployed by
Racine County under the <collective bargaining agreenent,
providing services simlar to those now covered by the statute
As was discussed by the attorney representing Racine County at
oral argunment before this court, when 8§ 767.405 was enacted,
t hese enpl oyees continued to provide such services, but then did
so under the supervision of the director of famly court
services. The attorney representing the union did not challenge
this historical recitation.

15
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extended the reasoning of our lowa County decision to enconpass

"the authority of the register of deeds and the clerk of court
to appoint and discharge their deputies . . . ." Crawford
County, 177 Ws. 2d at 69. As a result, the court of appeals
overturned a Wsconsin Enploynent Relations Comm ssion (WERC)
deci sion that had upheld, as a mandatory subject of bargaining,
the union's proposal "to include the appointed deputies of the
Crawford County Register of Deeds and Cerk of Circuit
Court . . . under all terns and conditions of the wunion's
col l ective bargaining agreenment . . . ."' |d. at 68. The court
of appeals reached that decision because the clerks of the
circuit courts were enpowered to appoint their deputies under
Ws. Stat. 8§ 59.38(1) and because the county registers of deeds
had simlar authority under Ws. Stat. § 59.50. Ild. at 71.
Both statutes gave those officials the power to appoint deputies
who woul d serve at their pleasure. [d. In overturning the WERC
decision, the court of appeals held that the union's proposal
woul d effectively abrogate the officials' statutory authority.
Id. at 73. As a result, the WERC decision was not valid because

it did "not nmerely restrict the officials' statutory appointive

1 The Crawford County court held, however, that whether the
admnistrative law clerk position in the district attorney's
of fice should be included under all of the ternms and conditions
of the collective bargaining agreenent was a nmandatory subject
of bargaining. Crawford County v. WERC, 177 Ws. 2d 66, 68-69,
501 N.W2d 836 (Ct. App. 1993). The court so held because,
unlike the other two positions, there was no specific statute
that gave a district attorney an ability to appoint deputies who
woul d serve at his or her pleasure. 1d. at 71-72.

16
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powers, it transfer[red] them to others."” Id. at 75. W are
satisfied that the arbitrator's award in the present case would
simlarly abrogate the director's statutory authority as the
agent of the circuit court judges and that the arbitrator's
award nust, therefore, be vacated.

121 W are satisfied that Ws. Stat. 8§ 767.405 and the
col l ective bargai ni ng agreenent cannot be harnoni zed, as the |AM
cont ends. The ~collective bargaining agreenent, and the
arbitration award that resulted from it, attenpt to take away
specific statutorily-granted rights of the director as the agent
of the Racine County GCircuit Judges. As we have noted, Ws.
St at . 8 767.405(1m <creates the director of famly court
services position and directs the circuit court judges in each
county, subject to the approval of the chief judge, to appoint
the director. Wsconsin Stat. 8 767.405(2)(b) then permts the
director to contract "with a person or public or private entity
to perform nediation and to perform any |egal custody and
physi cal placenent study services . . ." that the statute
aut hori zes.

22 1t was pursuant to this statutory authority that Van
Kanpen contracted with Berndt, LaFave, and Engel after Racine
County elimnated the three original positions. It is this
statutory right to hire, as a judicial branch agent, which the
collective bargaining agreenent and the arbitration award
erroneously attenpted to take away from Van Kanpen. Any
provisions of a collective bargaining agreenent that attenpt to
t ake away such statutory aut hority are invalid and

17
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unenf or ceabl e. In essence, by ordering the director to cease
and desist fromusing the current independent contractors or any
future independent <contractors, the arbitrator exceeded her
authority and violated separation of powers principles by
putting into jeopardy the effective functioning of the judicia
branch, including apparently nore than 450 pendi ng Raci ne County
famly court matters. *?

123 Because of the directives of Ws. Stat. 8§ 767.405,
this case is not nerely a contract dispute between Raci ne County
and the 1AM and this case raises substantial separation of
powers concerns. Van Kanpen is an agent of the judicial branch,
and Ws. Stat. 8 767.405 vests discretion in him on how to
deliver the statutorily-mandated services. | f Van Kanpen had
initially filled the positions in question here, he clearly
coul d have used independent contractors. The positions were not
bargai ned-for positions, and they were created by statute.
Accordingly, the circuit court was correct in holding that Van
Kanpen "had the authority wunder the statute to either hire
enpl oyees to do the work, contract out to do the work or to
conbine the two nmethods of providing services in his discretion,
subject only to the oversight of the Judiciary that appointed

him" There is no requirement in 8 767.405 that the services be

12 This issue and these figures were presented at oral
argunent before this court.
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provided by county enployees, and subcontracting is clearly
al | owabl e under the statute.®®

24 Regardless of whether the enpty positions occurred
because of retirement or layoff, the circuit court judges and

their agent, the director, had the statutory duty to provide the

13 The dissent argues that Vuvunas' "layoff, therefore,
[was] a "'direct result of such subcontracting.'" D ssent, {71
The record before wus on review shows that the dissent's
contention 1is erroneous. As we noted previously, Racine
County's postarbitration brief, which is in the record before us
on review, indicates that Racine County's Human Resources

Director, Karen Galbraith, testified at the arbitration hearing
that "Ms. Muvunas requested a voluntary layoff rather than
exerci se her bunping rights. That request was granted. I f M.
Vuvunas had exercised her bunping rights, no enployee would have
been laid off because there were vacant positions available."
The record before us on review also shows that Galbraith further
testified at the arbitration hearing "that there were vacant
positions available into which [all three] enployees could have
bunmped, which would have resulted in no layoffs occurring as a
result of elimnating these positions.”

Accordingly, as the aforenentioned facts from the record
before us on review indicate, the situation of Vuvunas does not
appear to be legally distinguishable from the situations of
LaFave and Berndt. All three individuals had bunping rights
under the collective bargaining agreenent that they could have
exerci sed, and Vuvunas apparently could have used those rights
to obtain another full-tinme county position but chose not to do
So. As the attorney for Racine County noted at oral argunent,

Vuvunas would not have been fired or discharged. | ndeed,
Vuvunas apparently did not grieve or nmke any objections
what soever to her voluntary |ayoff. In its July 8, 2005 brief

to the circuit court, Racine County stated, "As a natter of
public record, her husband, Emmanuel (Butch) WVuvunas, a Racine
County judge, retired at around the sanme tine. She did not
participate in the grievance or neke objections to her voluntary
| ayoff, presumably because it fit her personal goals at the
tinme." The circuit court decision determned that the three
positions were vacant by virtue of retirenent and voluntary
| ayoff.
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rel evant services, and they had the statutory authority to fill
the positions in any nmanner allowable wunder the statute.
Wsconsin Stat. 8 767.405 does not say that the director is
authorized to fill the relevant positions only when they are
vacant, and to interpret the statute in such a manner would be
contrary to its plain neaning and would read into the statute

| anguage that is not there. See State ex rel. Kalal v. Crcuit

Court for Dane County, 2004 W 58, 4946, 271 Ws. 2d 633, 681

N.W2d 110. This analysis also is consistent with additional

case | aw. See Wnnebago County v. Wnnebago County Courthouse

Enpl oyees Ass'n, 196 Ws. 2d 733, 540 N W2d 204 (C. App.

1995) .

125 In Wnnebago County, the court of appeals held that

represented enployees mght have contractual rights related to
their enploynent, but such rights do not include a guarantee of
a specific position over which the judicial branch maintained
appoi ntnment and renoval power. Ild. at 741. Thus, while a
circuit court clerk could not termnate the enploynent of a
person in the position of a judicial assistant w thout follow ng
the conditions and terns of the collective bargai ning agreenent,
the judicial assistant could be renoved from that position
because the position itself was subject to the appointnent and
removal power of the judicial branch. 1d. at 736. The court of
appeal s stated, "A court's right to renove and appoint a staff
menber is an entirely different issue than the subsequent
termnation of that staff nenber's enploynent.” Id. at 741.
The court then held that a "court's right to renove nenbers from
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his or her staff is not subject to collective bargaining." 1Id.
at 741, n. 4.
126 We are satisfied that the court of appeals' decision

in County of Eau Claire v. AFSCMVE Local 2223, 190 Ws. 2d 298

526 N.W2d 802 (C. App. 1994), does not conflict with our

hol di ng here. The County of Eau C aire decision involved the

Eau Caire County Clerk of Court and the Eau Caire County
Regi ster of Deeds deputizing "virtually every enployee in their
respective offices" in an alleged attenpt to exenpt those
enpl oyees from coverage under the collective bargaining
agreenment. 1d. at 300. Unli ke the present case, the enployees

in the County of Eau Claire decision were continuing enployees

who, other than being deputized, did not see any change in their

enpl oynent st at us. | d. The County of Eau Claire decision did

not involve voluntary |ayoffs, retirenents, or any questions on
how positions were to be filled.

127 W are satisfied that Racine County's reasons for
termnating the positions in question are not relevant to the
| egal 1ssues here. Whet her Racine County elimnated the
positions in question for fiscal reasons or otherwse, it does
not change the fact that Van Kanpen, who was acting on behalf of
the Racine County Grcuit Court Judges, had the statutory
authority to hire any needed replacenent staff to perform the
statutorily-mndated duties and functions of the famly court
servi ces agency.

128 As Judge Nettesheim aptly noted in his dissent in the
court of appeals:
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Based on Ws. Stat. 8 767.405, the trial court saw
this case not merely as a contract dispute between the
union and the county, but also as a case that raised
separation of powers concerns. The court correctly
observed that director Van Kanpen serves as an agent of the
judicial branch of governnent and that the statute vests
di scretion in the director as to how the services mandated
by the statute should be delivered. The court also
correctly noted that when initially filling the positions
at I ssue, Van Kanmpen could have used independent
contractors and that the enployees actually hired were not
"bargained for positions.” From this, the court concluded
“"that the Director had the authority under the statute to
either hire enployees to do the work, contract out to do
the work or to conbine the two nethods of providing
services in his discretion, subject only to the oversight
of the Judiciary that appointed him"

Raci ne County, No. 2006AP964, unpublished slip op., 117

(Nettesheim J., dissenting). W agree with Judge Nettesheins
anal ysis, as well as that of Judge Warren, on this issue.

129 In summary, we hold that the circuit court properly
vacated the arbitration award here, because it was contrary to
statutory law and to constitutional separation of powers
pri nci pl es.

|V

130 The second issue is whether the arbitration award was
properly vacated, because the arbitrator exceeded her authority
under Ws. Stat. 8§ 788.10 by not considering Ws. Stat.
§ 767.405 and the rel evant case | aw.

131 On review, Racine County argues that the arbitrator
exceeded her authority by inproperly disregarding the |aw,
specifically Ws. Stat. § 767.405. Raci ne County al so contends

t hat the mjority in the court of appeals erred by
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msinterpreting the scope of its review under Ws. Stat.
§ 788. 10. Racine County argues that the majority inproperly
limted its review to whether the arbitrator reasonably
interpreted the contract, and Racine County contends that the
inplications of 8§ 767.405 should have been addressed by the
arbitrator. Racine County argues that the majority's refusal in
the court of appeals to consider the statutory issues involved
in this case effectively voided 8§ 788.10 because that statute
would be neaningless if the courts were restricted from
considering such statutory provisions when determ ning whether
an arbitrator exceeded his or her powers. Raci ne County
contends that the arbitrator exceeded her authority and
mani festly disregarded the |aw when she failed to consider the
i npact of 8 767.405. As a result, Racine County argues that the
circuit court properly vacated the arbitrator's award.

132 On review, the |IAM argues that an appellate court is
bound by an arbitrator's factual findings, which, in this case,
the 1AM clains were "that the Racine County executive engaged in
a schenme to msclassify enployees as 'independent contractors'
to evade the [collective bargaining] agreenent."” As a result,
the union argues that the nmgjority in the court of appeals was
correct in limting the scope of its review, and the |IAM also
argues that the arbitrator's failure to consider Ws. Stat.
8§ 767.405 did not result in her exceeding her authority. The
| AM contends that the mpjority in the court of appeals was

correct in upholding the arbitration award.
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133 We are satisfied that the arbitration award in the
present case nust be vacated because the arbitrator exceeded her
powers under Ws. Stat. § 788.10(1)(d) when she failed to
consider Ws. Stat. § 767.405 and the relevant case |aw,

primarily the decisions in lowa County and Crawford County.

Specifically, the award here nust be vacated because the
arbitrator exhibited a manifest disregard for the |aw by neking
no attenpt to apply or interpret the relevant statutory | aw,
§ 767.405. The dissent's assertion that there was "no
i ndication" that the County raised statutory and "separation of
powers argunents until the case reached the circuit court” is
not accurate. Dissent, Y48. In Racine County's postarbitration
brief to the arbitrator, Racine County stated, "M. Van Kanpen's
testinmony further indicated that by statute the services are
funded through three types of fees, and that there's a
substantial difference in the ability to use these funds
[ dependi ng on by whom] the services are being provided
(Enphasi s added.) It nust be enphasized that the arbitrator
candidly admitted in her award that she nmade "no attenpt
to either interpret or apply statutory |law "

134 As we noted above, Ws. Stat. 8§ 788.10(1)(d) requires

a court to vacate an arbitrator's award when the arbitrator

exceeds his or her powers. An arbitrator exceeds his or her
powers when the arbitrator denonstrates either "'perverse
m sconstruction'" or "'positive m sconduct , " " when t he

arbitrator manifestly disregards the law, when the award is
illegal, or when the award violates a strong public policy.
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Lukowski, 184 Ws. 2d at 149-50 (citation omtted). W are
satisfied, as a matter of law, that the arbitrator's award
failed to neet the required standard. Arbitration awards, such
as the one here, nust be vacated when they conflict wth
governing law, as set forth in the constitution, a statute, or
the case law interpreting the constitution or a statute. [d. at
152-54. The arbitration award here conflicts with the governing
law in Ws. Stat. 8§ 767. 405.

135 The mpjority in the court of appeals erred by failing
to consider fully, as allegedly falling outside of the scope of
its review, the statutory issue that Racine County properly
rai sed. The mpjority in the court of appeals erroneously
limted its review to the collective bargaining agreenment's
terms on the grounds that the arbitrator had limted her review
to the terns of the collective bargaining agreenent. The
majority in the court of appeals also erred when it approved of
the fact that the arbitrator had not considered the statutory
and constitutional issues Racine County presented.

136 In sunmmary, we hold that the arbitration award in the
present case nust be vacated because the arbitrator exceeded her
authority under Ws. Stat. 8 788.10(1)(d) by not considering
Ws. Stat. 8§ 767.405 and the relevant case | aw

\

137 W& reverse the decision of the court of appeals. W
hold that the circuit court properly vacated the arbitration
award here that was contrary to statutory law, specifically Ws.
Stat. 8§ 767.405, and to constitutional separation of powers
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pri nci pl es. W also hold that the arbitration award in this
case was properly vacated because the arbitrator exceeded her
authority under Ws. Stat. 8 788.10(1)(d) by not considering
8§ 767.405 and the rel evant case | aw.

By the Court.—Reversed and remanded to the circuit court

for all necessary actions that are consistent with this opinion.
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138 ANN WALSH BRADLEY, J. (di ssenting). The error of
the majority lies in what it avoids. This case involves two
actions. The first is the process of elimnating three socia
wor ker positions. The second is entering into contracts to
fulfill the statutory responsibility of providing social work.
Even though the first action, the process of elimnating the
positions, is the basis of the arbitrator's award, the mpjority
nevert hel ess addresses only the second.

39 This case stens from actions taken by the County. The
maj ority, however, avoids focusing on the County's actions and
instead attributes those actions to the director of famly court
services, Van Kanpen. As a result, it subordinates the actions
of directors to the demands of the County.

140 Finally, this case i nvol ves an arbitrator's
determ nation that a County enployee, Vuvunas, was laid off in
direct violation of a collective bargaining agreenent. The
majority, however, fails to explain why that determnation is
error, despite vacating the arbitration award.

41 By failing to address the process by which the County
elimnated the three positions, attributing the County's actions
to Van Kanpen, and failing to address Vuvunas's layoff, the
majority ignores the standard of review and the determ nations
of the arbitrator that this court should not disturb. Despite
its claimof protecting the rights of directors of famly court
services, who are agents of the circuit courts, the majority's
decision ultimately subordinates those rights to the County. |

therefore respectfully dissent.
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I

142 Despite the fact that the arbitration decision,
coupled with the collective bargaining agreenment, provides the
factual basis of this case, the majority spends a scant four
paragraphs explaining the arbitrator's determnations. See
majority op., 1Y4-7. It neverthel ess argues that the arbitration
award should be vacated because "the arbitrator exceeded her
authority and violated separation of powers principles.” Id.,

122.1

! The majority explains its limted treatnent of the facts
and its decision to ignore the arbitrator's factual and | egal
determnations as followng from its determnation that "the
entire award is invalid.” Mjority op., 97 n.8. The reason we
review carefully all of the arbitrator's factual and |egal
determnations is to determ ne whether the award is valid. The
majority's explanation sinply assunes the answer to the very
guestion before the court.

Rat her than taking the facts as determ ned below by the
fact finder (the arbitrator), the mjority has decided to
instead find its own "facts.”" Fromthe circuit judges' recusal,
the majority makes a factual determnation that Van Kanpen
consulted with each of the Racine County «circuit |udges.
Majority op., Y5 n.6. From Van Kanpen's consideration of
"various options” in how to fund subcontractors, the majority
concludes that the County did not dictate to Van Kanpen that the
positions must be elimnated and filled by a subcontractor
rather than an enployee. 1d. From the fact that Van Kanpen
mentioned a statute at the arbitration hearing, the nmgjority
concludes that the arbitrator was actually presented with the
conplex statutory and constitutional questions at issue here.
ld., 33.
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143 The nmgjority maintains that Van Kanpen acted under the
authority of § 767.405(2)(b)? when he "contracted with Berndt,
LaFave, and Engel, after Racine County elimnated the three

original positions." Mjority op., Y22. The director, according

to the mpjority, "is not bound by the collective bargaining
agreenent when exercising the statutory authority to fill the
vacated positions.” I1d., 920. Because Van Kanpen acted pursuant

to this statutory authority, the nmjority contends that the
"col l ective bar gai ni ng agr eenent and t he arbitration
award . . . attenpted to take away from Van Kanpen" the
"statutory right to hire" the social workers. Id., 21.

44 The consequences of the arbitration award, according

to the majority, are dire. It asserts that the award "left

At best, the evidence cited by the mpjority is equivocal

More inportantly, the facts found by the mpjority are in
di spute. This court is not constitutionally permtted to nmake
factual determ nations where the evidence is in dispute, except
in appropriate original jurisdiction proceedings. Wrtz v.
Fl ei schman, 97 Ws. 2d 100, 107 n. 3, 293 N W2d 155 (1980);
Hatl eberg v. Northwest Bank Wsconsin, 2005 W 109, 930, 283
Ws. 2d 234, 700 N.W2d 15. The appropriate course would be to
remand for further factual findings rather than making those
findi ngs here.

2 Wsconsin Stat. § 767.405(2)(2005-06) provides that the
director of famly court services shall:

(a) Employ staff to perform nediation and to perform
any | egal custody and physical pl acenent  study
services

(b) Contract under sub. (3)(c) with a person or public
or private entity to perform nmediation and to perform
any | egal custody and physi cal pl acenment st udy
services



No. 2006AP964. awb

[ LaFave, Berndt, and Engel] wthout an ability to work for
Racine County." 1d., 7. In so doing the arbitrator "put[] into
jeopardy the effective functioning of the judicial branch.” 1d.,
122.

45 The abbreviated treatnent given by the ngjority to the
actual decision of the arbitrator |leaves a void. | therefore
descri be the background of this case in nore detail.

46 According to the arbitration decision, the County
decided to elimnate the positions in order to take them off the
tax levy and infornmed the director, Van Kanpen, of its decision
in md-2003. As the nmpjority notes, in the fall of 2003 LaFave
and Berndt were inforned that their positions were being
elimnated and Vuvunas was told that her position was being
reduced to part-tine status and that she could choose to
exercise bunping rights or be laid off. Neither LaFave nor
Berndt had planned to retire when they did until they |earned of
the plan to elimnate their positions.

147 Van Kanpen advised them that the county executive had
directed him to provide the statutorily mandated services by
entering into individual <contracts. The County negotiated
service agreenents with LaFave and Berndt to provide social work
after their retirement. At the direction of County corporate
counsel, Van Kanpen discussed setting up limted liability
corporations with them

148 After LaFave and Berndt retired and cane back to work,
and after Vuvunas was laid off, the Union filed a grievance

pursuant to its right under the collective bargaining agreenent.

4
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The parties submitted to arbitration of the case as a contract
i ssue. Because the parties submtted a contract issue, the
arbitrator limted her award to the ternms of the parties
contract, and did not stray from the positions argued by the
parties into the area of statutory law. There is no indication
that the County raised its Ws. Stat. 8§ 767.405 and separation
of powers arguments until the case reached the circuit court.?
149 The Union argued that the County violated the terns of

the coll ective bargai ning agreenent and "engaged in a subterfuge

3 The majority inexplicably asserts that "the arbitrator had
not considered the statutory and constitutional issues Racine
County presented.” Mjority op., 135. As noted in the text, the
statutory and constitutional argunents were not presented to the
arbitrator. The "evidence" that the majority adduces as support
is a reference to Van Kanpen's testinony in the County's
postarbitration brief to the arbitrator contesting the award.
However, that brief concerns only the contract dispute and makes
no nention of the statutory and separation of powers argunents
at issue here, indicating that the County did not raise those
issues to the arbitrator. Additionally, the brief discusses Van
Kanpen's testinmony (in which he nerely nentions a statute) as
part of its argunment that the County did not violate the terns
of t he col l ective bar gai ni ng agreenent . Rat her t han
denonstrating that the County presented the statutory and
separation of powers argunents to the arbitrator, the evidence
adduced by the majority indicates that the County presented only
contract issues.

Moreover, the majority takes the arbitrator to task for her
statenent that she nade "no attenpt . . . to either interpret or
apply statutory law." Majority op., 9197, 33. This incorrectly
describes the arbitrator's statenent. She was explicit that the
parties had presented her with a contract question, and that the
parties had not argued on the basis of statutory law. It is in
that context that the arbitrator wote: "Accordingly, the Award
made here takes its essence entirely fromthe parties' Contract.
There is no attenpt here to either interpret or apply statutory
law.” The majority's inplication that the arbitrator sinply
ignored statutory law that the parties had presented is
t her ef ore unf ounded.
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resulting in performance of bargaining unit work perfornance
pursuant to individual contracts and inproper |ay-off "
It also asserted that the County's discussions with LaFave and
Ber ndt regar di ng subcontracti ng constituted i ndi vi dual
bargaining. The <collective bargaining agreenent includes a
recognition clause providing that the "County recognizes the
Union as the sole and exclusive bargaining representive for all

Social Wbrkers/ Case Managers . According to the
Union, the County orchestrated the retirenents by negotiating
wi th LaFave and Berndt i ndividually.

50 The County nmaintained that it did not violate the
collective bargaining agreenment and that the retirenents of
LaFave and Berndt and the lay-off of Vuvunas were voluntary. It
further argued that its discussions with LaFave and Berndt did
not constitute prom ses for future contracts.

51 The arbitrator determned that the County inproperly
di spl aced the three positions and violated several provisions of
the collective bargaining agreenent, including the recognition
and subcontracting provisions. She further determned that the
positions had not been elimnated, but instead that the County
had sinply "replaced [the] bargaining unit positions with the
i dentical service provided under individual contracts.” Despite
the fact that the County "narrowy focused upon the topic of
sub-contracting,” the arbitrator determned that the service

agreenents entered by Berndt, LaFave, and Engel "are not sub-

contracts"” insofar as they "do not provide new or tenporary
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service or service supplenental to that being provided in part
by bargaining unit nenbers.”

152 The positions, according to the arbitrator, "have not
been truly elimnated.” Instead, the arbitrator agreed with the
Union that the County orchestrated LaFave's and Berndt's
retirements and that they were notivated to retire by the
County's offer to enter service agreenents with them Their work
and their positions did not change. They had the sane
responsi bilities, had the sane supervisors, were provided office
space in the same area, continued to receive office supplies,
mai ntained the sanme work relationship wth other enployees,
received the sanme conpensation, and did not provide their
services to anyone other than the County. Colleagues and co-
workers did not know that LaFave's and Berndt's enpl oynent
status had changed.

153 Wth respect to Vuvunas, the arbitrator determ ned
that even if LaFave's and Berndt's retirenments were independent
of the County's actions, "Vuvunas plainly was deprived of an
opportunity to be fully enployed in her Court Services Social
Wor ker position” by the service agreenents. This action was in
direct violation of Article 27.07 of the collective bargaining

agreenent, which provides in relevant part:

27.07 Racine County reserves the right to subcontract
any work normally done by bargaining unit enployees,
but no bargaining unit enployees will be laid off or
have their normal hours reduced as a direct result of
such subcontracti ng.

154 In determning that the County violated the agreenent,

the arbitrator relied on the testinony of Van Kanpen, who
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"unequi vocally testified that he had been directed by the County
Executive to enter into Contracts with individuals to provide
the statutorily required service 'off the levy."" Van Kanpen
further testified that in light of the County's decision "he was
very concerned wth regard to how the service would be
provided.” In addition to being worried about how to provide the
services when the County informed him of its plan, Van Kanpen
testified that he did not know how the services were going to be
provi ded after the contracts expired on Decenber 31, 2004, |ess
than one year after the positions were changed from bargai ning
unit positions to contract positions.

155 The arbitration award for the violations was that the
County could no |longer <continue or enter agreenents that
di spl ace bargai ning unit positions:

The County shall cease and desist from continuing
existing Service Agreenments or entering into new
Agreenments which displace Court Services Soci al
Wor ker / Case Manager bar gai ni ng uni t positions
consistent with this Opinion. The Union and its
menbers shall be made whole for damages which have
been sustained including |oss of dues, expenses to
pursue this matter, and |oss of wages and benefits
wi thout | oss of seniority.

No specific remedy was set forth because the arbitrator had
insufficient evidence of the extent of the Union's damages. The
arbitrator was cautious so as not to "fashion[] a remedy which
is either inpossible or i npracti cal to inplenment."” The
arbitrator instead noted that the award "will require discussion
and perhaps sone negotiation between the parties.™
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156 Although the majority cites to the standard of review,

it ignores the application of that standard. The role of

reviewing courts in arbitration cases is |limted, and courts
"Will not overturn the arbitrator's decision for nmere errors of
law or fact." Mdison v. Mudison Prof'l Police Oficers Ass'n

144 Ws. 2d 576, 586, 435 N.W2d 8 (1988). It will do so only
when "perverse m sconstruction or positive msconduct is plainly
established, or if there is a manifest disregard of the |law, or
if the award itself 1is illegal or violates strong public

policy." Id. (citing MIlwaukee Bd. of Sch. Dirs. v. MIlwaukee

Teachers' Educ. Ass'n, 93 Ws. 2d 415, 422, 287 N W2d 131

(1980)) (i nternal punctuation omtted).

157 Despite this standard of substantial deference, the
maj ority nevertheless ignores the arbitrator's factual and | egal
determ nations. It instead bases its argunents on clains that
are belied by the arbitrator's findings.

A

158 To begin, the mpjority fails to address the basis of
the arbitrator's decision—the process of elimnating the
positions. It asserts that Van Kanpen acted "after Racine County
elimnated the three original positions" and filled "vacated
positions” with contractors. Majority op., 9122, 19. The basis
of the arbitration award, however, is that the County did not
really elimnate the positions and then subcontract for the
services. Instead, the arbitrator determ ned that the positions
remai ned intact, with LaFave, Berndt, and Engel doing the sane

wor k under the sane conditions as was perfornmed before.
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159 Thus, it is the process of elimnating the positions
and the fact that LaFave, Berndt, and Engel were not true
subcontractors that is the basis of the arbitration award and
the respondents' argunments. The arbitrator's decision does not
address the prospect that legitimtely elimnated or vacated
positions could be filled with subcontractors. Indeed, the Union
admtted to the circuit court that "[u]lnder the «collective
bar gai ni ng agr eenent during | ayoffs t here can be
subcontracting.” Further, there is no question that prior to the
events here, LaFave, Berndt, and Vuvunas were County enployees
subject to the <collective bargaining agreenent. The County
conceded that point at oral argunent.

60 The nmjority, however, has sinply assuned that the
determ nation at the heart of the arbitration award (i.e., that
the County did not properly elimnate the positions) is
incorrect wthout providing an explanation. It then answers a
guestion that is not at issue, and which the respondents do not
contest, nanely, whether the director can subcontract to fill
legitimately elim nated positions.

61 In fact, the arbitrator's conclusion that the County's
actions are an inproper attenpt to circunvent the collective
bargai ning agreenment 1is supported by the court of appeals

decision in County of Eau Claire v. AFSCVE, 190 Ws. 2d 298, 526

N.W2d 80 (Ct. App. 1994). In that case a county clerk of court
and register of deeds deputized their enployees, and argued that

t he enpl oyees were therefore exenpt from a coll ective bargaining

10
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agreenment negotiated under Ws. Stat. § 111.70* on the ground
that the enployees had been deputized pursuant to Ws. Stat.
§8 59.38 and 59.50.° The court of appeals determned that such an
action could exenpt enployees from the collective bargaining
agreenent only when the action is not an attenpt at subterfuge.
Id. at 306.

162 Simlarly, the arbitrator here determned that the
County's orchestration of the retirenments and service agreenents
was nerely an attenpt to circunvent the collective bargaining
agreenent. Even if the arbitration award would conflict wth

§ 767.405(2), under County of Eau Caire, the statutory

exenption applies only where there is no subterfuge.
163 The majority tries to distinguish this case from

County of Eau Claire on the ground that the enployees in that

case "were continuing enpl oyees who, other than being deputized,
did not see any change in their enploynent status.” Majority
op., 1fT26. It is difficult to discern the basis for that
distinction, as the arbitrator specifically determ ned that,
ot her than being contractors, LaFave and Berndt saw no change in
their enploynent status, but instead had perfornmed the sane
work, in the sanme offices, for the sane supervisors, and for the

sane corrpensati on.

“ Wsconsin Stat. § 111.70 sets forth the framework for
col | ective bargaining in the municipal enploynent context.

> Wsconsin Stat. § 59.38 provides for the clerks of circuit
courts to appoint deputies, and Ws. Stat. 8§ 59.50 provides for
the registers of deeds to appoint deputies.

11
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64 By failing to focus on the actions of the County and
instead attributing those actions to Van Kanpen, the nmgjority
opinion again ignores the arbitrator's factual determ nations.
This error is particularly pernicious, as it ultimately
subordinates the actions of directors |ike Van Kanpen, who are
agents of the judiciary, to the demands of counties.

65 The arbitration decision and Van Kanpen's testinony
make it clear that it was the County, not Van Kanpen, that
required the soci al wor ker positions to be filled by
subcontractors. A prior decision had been nade to provide the
statutorily required social services wth bargaining wunit
enpl oyees. ® There is no indication that Van Kanpen w shed to have
different personnel providing the services or to have the
services provided by subcontractors r at her than County
enpl oyees.

66 In fact, it was the County that decided the positions
would be elimnated, and only after so deciding infornmed Van

Kanpen. The arbitrator's decision indicates that Van Kanpen did

® As the majority notes, prior to the passage of § 767. 405,
the services were provided by the County with bargaining unit
positions. After the statute was passed, the director decided to
continue providing the services with the enployees in the
bar gai ning unit positions. Majority op., 119 n.10.

The facts set forth by the mpjority in note 10 appear to
conflict with the assertion that it makes a few paragraphs
later. It states that "[i]f Van Kanpen had initially filled the
positions in question here, he <clearly could have used
i ndependent contractors. The positions were not bargained-for
positions, and they were created by statute.” Mjority op., 123.
The fact remains that the director chose to exercise his
discretion to wuse bargaining unit positions to provide the
servi ces.

12
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not wel come the changes required by the new directive. He was
concerned about how to provide the services under the new
regime. Contrary to the mmjority's suggestion that he was
"exercising . . . statutory authority,” Van Kanpen was forced by
the County (i.e., "directed by the County Executive") to use
contractors rather than his longtine enployees to provide the
servi ces.

167 Gven that the County was directing the actions in
this case, it is puzzling that the majority purports to protect
the rights of the director and the judiciary by vacating the
arbitration award. See majority op., 1Y21-22. The parties agree,
and the mgjority acknow edges, that under 8 767.405(2) the
director is free to fill the positions with County enployees,
i ndependent contractors, or a mx of both. A director chose to
initially enploy persons pursuant to 8§ 767.405(2)(a) by filling
the positions with County enployees, and the County superceded
that choice by requiring Van Kanpen to provide the services only
by contract pursuant to 8§ 767.405(2)(b).

168 The majority has in effect |let counties constrain the
statutory rights of directors under 8§ 767.405, while apparently
believing that it has protected them The majority has been
msled. It is not the collective bargaining agreenent and the
arbitration award that would "abrogate the director's statutory
authority as the agent of the circuit court judges." Majority

op., Y20. It is the County.

13
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169 The majority also disregards the arbitrator's decision
concerning the layoff of Vuvunas. The arbitrator determ ned that
Vuvunas was Jlaid off in direct violation of a collective
bargai ning agreenment. The nmajority vacates the award wth
respect to Vuvunas, but fails to explain why the arbitrator's
determ nation was in error.

170 The arbitrator determned that the County's actions
plainly deprived Vuvunas of the opportunity to be fully enpl oyed

due to the subcontracting, and that this was in direct
violation of Article 27.07 of the Collective Bargaining
Agr eenent . " This determnation by the arbitrator is a
straightforward interpretation of the collective bargaining
agreenent. Thus, it is a determnation that is squarely within

the arbitrator's authority to nmke, and courts wll generally

not overturn such a decision. See Madison Prof'l Police Oficers

Ass' n, 144 Ws. 2d at 585-86 (the goal of reviewing an
arbitration decision is "assuring that the parties are getting
the arbitration that they contracted for.")

71 The arbitrator's determnation with respect to Vuvunas
follows the express |anguage of the collective bargaining
agreenent. Although section 27.07 provides that the County nay

subcontract work normally performed by bargaining unit

enpl oyees, it expressly states that "no bargaining unit
enpl oyees will be laid off or have their normal hours reduced as
a direct result of such subcontracting.” The parties do not

di spute that Vuvunas was a bargaining unit enployee and they do

not dispute that she was laid off. Mreover, the County concedes

14
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the reason Vuvunas was laid off was to subcontract her work in
order to get it "off the levy." Her layoff, therefore, is a
"direct result of such subcontracting."’

72 The majority notes that Vuvunas did not exercise her
bumping rights, that the Union filed the grievance rather than
Vuvunas, and that Vuvunas's husband retired at roughly the sane
tine she was laid off.® From these facts it concludes that
Vuvunas's situation is not legally distinguishable from that of
LaFave and Ber ndt.

173 However, the majority's decision regarding the |egal
status of LaFave and Berndt appears to be that they are
legitimate subcontractors based on the director's statutory

authority to contract for services under 8§ 767.405(2) and that

the arbitrator's award violated that statute. Majority op.,

" The majority cites a reference in a brief to testinony
that Vuvunas requested voluntary |ayoff rather than exercising
her bunping rights, and that had she exercised her bunping
rights, no enployee would have been laid off. Mjority op., 14,
123 n. 13. As noted above, the majority is engaged in appellate
fact-finding. Mreover, it has failed to explain how a voluntary
| ayoff conmports wth the contract |anguage that is at the heart
of this case. The collective bargaining agreenent requires that

"no bargaining unit enployees will be laid off or have their
nor mal hour s reduced as a di rect resul t of such
subcontracting . . . ." Here, the mpjority is addressing the

guestion of whether WVuvunas's |layoff violates the terns of a
contract without reciting, nuch |ess exam ning, the |anguage of
t he contract.

81t is unclear what the timing of WVuvunas's husband's
retirement has to do with whether the County's actions in |aying
Vuvunas off as a result of subcontracting violated the terns of
the collective bargaining agreenent. The inplication from the
majority opinion is that she really wanted to be laid off, and
that this sonehow | egitimzes the County's actions.

15
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1922-23. Vuvunas, though, is not a subcontractor. She was laid
off and the arbitrator determned that the layoff violated the
col l ective bargaining agreenent. The majority opinion addresses
only the status of her replacenent.

174 Moreover, the nmmjority appears to conclude that the

arbitrator erred in determining that the layoff of Vuvunas

violated the collective bargaining agreenent. In essence it has
reviewed the decision independently of the arbitrator's
determ nation. However, it does so wthout examning the

| anguage of the agreenent or explaining why the arbitrator's
determ nation, which follows the express |anguage of the
agreenent, is incorrect.

175 In doing so, the mjority |eaves mnmany questions
unanswered. Does the collective bargaining agreenment require
that wongly |aid-off enployees grieve on their own behal f? Wat
does the collective bargai ning agreenent say about exercise of
bumping rights? Does it matter? The effect of the nmgjority's
anal ysis on our review of arbitration decisions is unclear.

1]

176 Finally, |1 address the nmjority's unsupported claim
regarding the consequences of the arbitration award. The
majority asserts that the award "left [LaFave, Berndt, and
Engel] without an ability to work for Racine County,” nmgjority
op., Y7, "putting into jeopardy the effective functioning of the
judicial branch." 1d., 122.

77 The arbitration decision does not support this

assertion. The award did not prevent LaFave, Berndt, and Enge
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from working for the County per se. Rather, it prevented them
from doing so pursuant to contracts that displace bargaining
unit positions. The award enphasi zed that the parties would have
to discuss and negotiate in order to come to an agreenent
regarding remedy, and it explicitly refrained from fashioning a
remedy that would be inpractical to inplement. The parties were
therefore free to negotiate a remedy that included provisions
for reinstatenment or subcontracting, so long as bargaining unit
positions were not elimnated.

178 The claim that the award jeopardizes the effective
functioning of the judicial branch is equally unfounded. To the
contrary, it is the County's actions that undermne its
effective function. Here, the County wanted the collectively
bargai ned for positions to be off the tax levy. The County, not
the circuit court judges, was orchestrating the maneuver. The
County, not the arbitrator, was limting the statutory power of
t he di rector of famly court servi ces. Contrary to
§ 767.405(2)(a), the director was not free to fill the positions
with County enployees. Instead the County required that the
positions be filled only by subcontracting the positions. Thus,
the mpjority's <concern about effective functioning of the
judiciary is nore appropriately directed at the County's
actions.

|V

179 For the reasons set forth, | conclude that by failing

to address the process by which the County elimnated the three

positions, attributing the County's actions to Van Kanpen, and
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failing to address Vuvunas's layoff, the majority ignores the
standard of review and the determ nations of the arbitrator.
Utimately, it also subordinates to counties the rights of the
directors of famly court services, who are agents of the
circuit <courts, to choose whether to provide services by
enpl oyee pursuant to § 767.405(2)(a) or by contract pursuant to
§ 767.405(2)(b).

80 Accordingly, | respectfully dissent.

81 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice LOUIS B. BUTLER, JR join this dissent.
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