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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a publ i shed 

opi ni on of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s 

or der 2 t hat  Ti mot hy McReat h ( Ti m)  pay Tr acy McReat h ( Tr acy)  

$796, 720 t o equal i ze t he pr oper t y di v i s i on upon t he coupl e' s  

di vor ce,  as wel l  as $16, 000 per  mont h f or  20 year s i n 

mai nt enance.   The quest i ons pr esent ed ar e:   ( 1)  whet her  t he 

                                                 
1 McReat h v.  McReat h,  2010 WI  App 101,  329 Wi s.  2d 155,  789 

N. W. 2d 89.  

2 The Honor abl e James Evenson of  Sauk Count y pr esi ded.  
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ent i r e val ue of  t he sal abl e pr of essi onal  goodwi l l 3 of  Ti m' s  

i nt er est  i n Or t hodont i c Speci al i st s,  S. C.  can be count ed as 

di v i s i bl e pr oper t y i n a mar i t al  est at e,  and ( 2)  i f  t he answer  t o 

t he f i r st  quest i on i s yes,  di d t he c i r cui t  cour t  doubl e count  

t he val ue of  t he pr of essi onal  goodwi l l  i n Or t hodont i c 

Speci al i st s when i t  based Tr acy ' s mai nt enance awar d on Ti m' s 

expect ed f ut ur e ear ni ngs f r om Or t hodont i c Speci al i st s.  

¶2 We concl ude t he ent i r e val ue of  t he sal abl e 

pr of essi onal  goodwi l l  was pr oper l y count ed as di v i s i bl e pr oper t y 

i n t he mar i t al  est at e.   Mor eover ,  we concl ude t hat  t he c i r cui t  

cour t  di d not  doubl e count  t he pr of essi onal  goodwi l l  f r om 

Or t hodont i c Speci al i st s i n t he mai nt enance awar d.   Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .   BACKGROUND 

A.   Fact s 

¶3 Thi s case r equi r es us t o r evi ew t he ci r cui t  cour t ' s  

or der  di v i di ng mar i t al  pr oper t y and awar di ng mai nt enance i n a 

di vor ce pr oceedi ng. 4  Tr acy and Ti m wer e mar r i ed on August  27,  

                                                 
3 Pr of essi onal  goodwi l l  i s  t he goodwi l l  t hat  i s  at t endant  t o 

a pr of essi onal  busi ness.   See i nf r a ¶28.   As di scussed bel ow,  
f or  t he pur pose of  pr oper t y di v i s i on,  some cour t s and schol ar s 
di v i de pr of essi onal  goodwi l l  i nt o t wo component s:   " per sonal  
goodwi l l "  and " ent er pr i se goodwi l l . "   See i nf r a ¶¶38- 39.   For  
r easons set  f or t h bel ow,  see i nf r a ¶¶39- 41,  we do not  di v i de 
pr of essi onal  goodwi l l .   Ther ef or e,  when di scussi ng " pr of essi onal  
goodwi l l "  t hr oughout  t hi s opi ni on,  we ar e r ef er r i ng t o bot h 
component s of  pr of essi onal  goodwi l l .     

4 The maj or i t y of  t he f act s set  out  bel ow ar e t aken f r om t he 
t hor ough f act ual  f i ndi ngs set  f or t h by t he c i r cui t  cour t .   When 
we der i ve f act s f r om el sewher e i n t he r ecor d,  we so not e.  
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1988.   Thr ee chi l dr en,  al l  of  whom wer e mi nor s at  t he t i me t he 

di vor ce pr oceedi ngs wer e i ni t i at ed,  wer e bor n of  t hei r  mar r i age. 5 

¶4 I n 1991,  Ti m r ecei ved hi s dent al  degr ee,  and i n 1993,  

he r ecei ved a mast er ' s degr ee i n or t hodont i a.   Accor di ngl y,  most  

of  Ti m' s dent al  educat i on was pur sued dur i ng t he mar r i age.   Ti m 

t ook out  st udent  l oans t o f und hi s educat i on,  al l  of  whi ch wer e 

r epai d wi t h mar i t al  f unds.    

¶5 Upon r ecei v i ng hi s mast er s i n or t hodont i a,  Ti m wor ked 

as an associ at e at  Or t hodont i c Speci al i st s f or  t wo year s.   Ti m 

t hen pur chased t he Bar aboo and Por t age l ocat i ons of  Or t hodont i c 

Speci al i st s f r om Dr .  Gr ady.   

¶6 Ti m pai d appr oxi mat el y $930, 000 f or  t he t wo l ocat i ons 

of  Or t hodont i c Speci al i st s.   A por t i on of  t hi s pur chase pr i ce 

was at t r i but ed t o a noncompet e agr eement  t hat  Dr .  Gr ady si gned 

and t o t r ansi t i onal  ser vi ces t hat  Dr .  Gr ady pr ovi ded Ti m.   

Speci f i cal l y,  Ti m t est i f i ed t hat  $100, 000 was f or  t he physi cal  

asset s,  cor por at e name,  and cor por at e goodwi l l .   The r emai ni ng 

$830, 000 was f or ,  as Ti m descr i bed,  " Dr .  Gr ady' s name,  t he 

noncompet e c l ause,  and t he empl oyment  agr eement  t hat  Dr .  Gr ady 

woul d st ay on t o i nt r oduce me t o hi s exi st i ng pat i ent s,  [ and]  t o 

counsel  me t hr ough t he pr ocess of  l ear ni ng how t o do busi ness. "    

¶7 Wi t h r egar d t o t he noncompet e agr eement ,  Ti m t est i f i ed 

t hat  he woul d not  have pur chased Or t hodont i c Speci al i st s f or  as 

hi gh of  a pr i ce as he di d wi t hout  a noncompet e agr eement  

                                                 
5 The McReat hs'  el dest  chi l d has si nce r eached t he age of  

maj or i t y.  
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because,  " [ Dr .  Gr ady]  coul d have j ust  opened up a busi ness j ust  

down t he st r eet  and I ' m assumi ng t hat  he woul d have t aken not  

onl y t he maj or i t y of  pat i ent s wi t h hi m but  t he maj or i t y of  t he 

f ut ur e pat i ent s i n t he ar ea. "   Ti m al so t est i f i ed t hat  he was 

not  awar e of  any t r ansact i on i n t he f i el d of  or t hodont i cs,  f or  

any subst ant i al  val ue,  t hat  t ook pl ace wi t hout  a noncompet e 

agr eement .   Accor di ng t o Ti m,  " t he name of  t he pr act i t i oner  i s 

al ways wei ght ed ver y heavi l y as opposed t o t he goodwi l l  or  t he 

val ue of  t he name of  t he pr act i ce or  cor por at i on. "  

¶8 Ti m has wor ked as t he sol e owner  of  Or t hodont i c 

Speci al i st s s i nce he pur chased i t  f r om Dr .  Gr ady.   Ti m has 

hi st or i cal l y aver aged a 60- hour  wor k week.   Thi s i s 

s i gni f i cant l y mor e t han t he aver age or t hodont i st  who wor ks onl y 

35 hour s per  week.   Recent l y,  Ti m has r educed t he number  of  

hour s he wor ks t o appr oxi mat el y 45 hour s per  week.   Ti m has no 

pl ans t o sel l  or  di spose of  hi s pr act i ce.    

¶9 Ti m has been ver y successf ul  i n oper at i ng Or t hodont i c  

Speci al i st s.   Hi s annual  gr oss busi ness r evenues i n t he f i ve 

year s l eadi ng up t o t he di vor ce r anged f r om $1. 6 mi l l i on t o i n 

excess of  $1. 8 mi l l i on.   I n t he same f i ve year s,  Ti m r ecei ved an 

aver age year l y net  cash f l ow f r om Or t hodont i c  Speci al i st s of  
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$697, 522. 6  Not abl y,  Or t hodont i c Speci al i st s mai nt ai ns t he onl y 

or t hodont i c of f i ces i n Bar aboo and Por t age.    

¶10 The success of  Or t hodont i c Speci al i st s has r esul t ed i n 

a r el at i vel y hi gh st andar d of  l i v i ng f or  t he McReat h f ami l y.   

They have si gni f i cant  asset s and l i t t l e,  i f  any,  per sonal  debt .   

¶11 Unl i ke Ti m,  Tr acy does not  have a pr of essi onal  degr ee.   

She i s a hi gh school  gr aduat e wi t h some col l ege cr edi t s,  but  no 

col l ege degr ee.   Tr acy wor ked out si de t he home whi l e Ti m was 

at t endi ng dent al  school .   Thr oughout  much of  t hei r  mar r i age,  

however ,  Tr acy wor ked as a homemaker  and t he pr i mar y car et aker  

f or  t he coupl e' s chi l dr en.   Speci f i cal l y,  she was compl et el y out  

of  t he wor kf or ce f r om 1993 t o 2000.   Fr om 2000 t o 2008,  she 

per f or med some f i nanci al  and cl er i cal  dut i es f or  Or t hodont i c 

Speci al i st s.   I n t hi s posi t i on,  she was pai d $15, 000 t o $16, 000 

per  year .   The ci r cui t  cour t  f ound Tr acy has a cur r ent  ear ni ng 

capaci t y of  $14. 50 per  hour ,  or  $30, 160 annual l y.  

B.   Pr ocedur al  Hi st or y 

¶12 On May 16,  2007,  Tr acy f i l ed a pet i t i on f or  di vor ce i n 

Sauk Count y Ci r cui t  Cour t .   Upon ent er i ng t he or der  of  di vor ce,  

                                                 
6 The ci r cui t  cour t  f ound t he i ncome cal cul at i ons conduct ed 

by Tr acy' s exper t  t o be cor r ect ,  and r ej ect ed t hose conduct ed by 
Ti m' s exper t .   The ci r cui t  cour t ' s  f i ndi ng t hat  Ti m' s exper t  had 
made an i ncor r ect  i ncome val uat i on was based on t he f act  t hat   
Ti m' s exper t  l i mi t ed hi s cal cul at i ons t o one year ,  2007,  whi ch  
happened t o be t he wor st  f i nanci al  year  f or  Ti m i n t he pr ecedi ng 
f i ve year s.   On appeal ,  Ti m does not  chal l enge t he i ncome 
cal cul at i ons adopt ed by t he c i r cui t  cour t .    
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t he c i r cui t  cour t ,  among ot her  t hi ngs,  di v i ded t he mar i t al  

pr oper t y and awar ded mai nt enance t o Tr acy. 7  

¶13 Regar di ng t he mar i t al  pr oper t y di v i s i on,  wi t h t he 

except i on of  t he val ue of  Or t hodont i c Speci al i s t s,  t he par t i es 

st i pul at ed t o t he val ue of  t hei r  mar i t al  asset s.   They al so 

st i pul at ed t o a di v i s i on of  asset s wi t h a bal anci ng payment .   

Hear i ngs wer e hel d on t he appr opr i at e f ai r  mar ket  val uat i on of  

Or t hodont i c Speci al i st s,  and r esul t ed i n a val uat i on of  

$1, 058, 000.   Thi s was t he val ue gi ven by Tr acy' s exper t ,  Cr ai g 

Bi l l i ngs ( Bi l l i ngs) .   The cour t  r ej ect ed t he $415, 000 val uat i on 

of  Ti m' s exper t ,  Denni s Ksi c i nski  ( Ksi c i nski ) . 8   

¶14 Havi ng val ued Or t hodont i c Speci al i st s at  $1, 058, 000,  

t he cour t  t ur ned t o di v i di ng t he asset s.   The cour t  f ound t hat  

                                                 
7 The par t i es ent er ed i nt o a st i pul at ed agr eement  r egar di ng 

t he cust ody and physi cal  pl acement  of  t hei r  t hr ee chi l dr en.  

8 I n accept i ng Bi l l i ngs'  val uat i on,  t he cour t  hi ghl i ght ed 
t hat  Bi l l i ngs had " pr ovi ded a compr ehensi ve and t hor ough 
eval uat i on"  of  t he busi ness and " [ h] i s concl usi ons wer e 
suppor t ed by di r ect  wor k wi t h t he pr act i ce i ncl udi ng a s i t e 
v i s i t  or  v i s i t s,  conver sat i ons wi t h [ Ti m,  a]  r evi ew of  t he 
f i nanci al  r ecor ds"  and " ext er nal  i nf or mat i on sour ces uni que t o 
t he pr of essi on such as sur veys and pr of essi onal  j our nal  dat a. "  

The cour t  f ound Ksi c i nski ' s  val uat i on pr obl emat i c because,  
among ot her  t hi ngs,  Ksi c i nski  r el i ed s i gni f i cant l y on 
i nf or mat i on pr ovi ded by Ti m and di d l i t t l e i ndependent  or  
cr i t i cal  anal ysi s;  Ksi c i nski  used onl y f i nanci al  dat a f r om 2007 
( one of  Or t hodont i c Speci al i st s '  wor st  f i nanci al  year s i n t er ms 
of  net  i ncome)  i n maki ng hi s val uat i ons;  Ksi c i nski  di d not  l ook 
t o out si de sour ces and i ndust r y nor ms t o suppor t  hi s  
concl usi ons;  and Ksi c i nski ' s  val uat i on was not  suppor t ed by t he 
r ecor d gi ven t he f act  t hat  Ti m had bought  t he pr act i ce i n t he 
1990s f or  over  $900, 000 and t he busi ness gr ossed i n excess of  
$1. 6 mi l l i on per  year .  
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t her e was no r eason t o devi at e f r om t he pr esumpt i on of  equal  

pr oper t y di v i s i on i n Wi s.  St at .  § 767. 61( 3)  ( 2009- 10) . 9  I t  t hen 

combi ned t he $1, 058, 000 val uat i on of  Or t hodont i c Speci al i st s 

wi t h t he ot her ,  st i pul at ed t o,  asset s i n t he mar i t al  est at e.   

Because,  among ot her  asset s,  Ti m was t he st i pul at ed owner  of  

Or t hodont i c Speci al i st s,  Ti m' s t ot al  asset s exceeded Tr acy' s by 

$1, 593, 440.   As such,  t o equal i ze t he pr oper t y di v i s i on,  t he 

cour t  awar ded Tr acy $796, 720,  t o be pai d at  t he r at e of  no l ess 

t han $80, 000 per  year  pl us accr ued i nt er est .  

¶15 Next ,  t o set  mai nt enance,  t he cour t  used Ti m' s  aver age 

annual  ear ni ngs f r om Or t hodont i c Speci al i st s over  t he pr ecedi ng 

f i ve year s,  i . e. ,  $697, 522.   However ,  because t he $697, 522 

sal ar y was based on Ti m wor ki ng 50- 70 hour s per  week,  t he cour t  

adj ust ed t he f i gur e t o r ef l ect  a 40- hour  wor k week.   

Consequent l y,  t he cour t  set  Ti m' s expect ed annual  i ncome f r om 

Or t hodont i c Speci al i st s at  $465, 000 ( r ounded) .   Next ,  t he cour t  

t ook i t s f i ndi ng t hat  Tr acy had a cur r ent  ear ni ng capaci t y of  

$14. 50 per  hour ,  or  $30, 160 annual l y.   The cour t  t hen added 

t hese i ncome cal cul at i ons t o t he ot her  sour ces of  i ncome 

avai l abl e t o t he par t i es,  speci f i cal l y r ent al  and i nvest ment  

i ncome,  and f ound t hat  Ti m' s t ot al  annual  i ncome was $535, 806 

( or  $44, 650/ mont h)  and Tr acy' s t ot al  annual  i ncome was $75, 944 

( or  $6, 328/ mont h) .   

                                                 
9 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶16 Wi t h t hese f i gur es i n hand,  t he cour t  consi der ed t he 

st at ut or y f act or s set  f or t h i n Wi s.  St at .  § 767. 56 i n deci di ng 

whet her  t o awar d mai nt enance. 10  I n consi der i ng t hese f act or s,  

t he cour t  f ound t hat  i t  was unl i kel y t hat  Tr acy woul d ever  have 

Ti m' s ear ni ng capaci t y or  an i ncome t hat  woul d al l ow f or  a 

st andar d of  l i v i ng compar abl e t o t hat  enj oyed dur i ng t he 

mar r i age.   The cour t  al so under scor ed t hat  Tr acy had cont r i but ed 

t o t he dent al  educat i on and i ncr eased ear ni ng capaci t y of  Ti m.   

Based on t hese f i ndi ngs,  t he cour t  awar ded Tr acy mai nt enance i n 

t he amount  of  $16, 000 per  mont h f or  a per i od of  20 year s.  

¶17 Ti m appeal ed and t he cour t  of  appeal s af f i r med.   

McReat h v.  McReat h,  2010 WI  App 101,  329 Wi s.  2d 155,  789 N. W. 2d 

89.   Ti m ar gued t hat  t he c i r cui t  cour t  er r ed as a mat t er  of  l aw 

when i t  t r eat ed hi s per sonal 11 goodwi l l  i n Or t hodont i c 

Speci al i st s as di v i s i bl e pr oper t y.   I d. ,  ¶1.   The cour t  of  

appeal s af f i r med on t he basi s t hat  t he per sonal  goodwi l l  was 

sal abl e,  as evi denced by t he f act  t hat  Ti m hi msel f  had pai d f or  

t he per sonal  goodwi l l  of  Dr .  Gr ady when he bought  t he 

or t hodont i c pr act i ce and t he r eal i t y t hat  any hypot het i cal  buyer  

woul d demand a noncompet e agr eement .   I d. ,  ¶¶17- 18.   Because 

                                                 
10 See i nf r a not e 17 and t he accompanyi ng t ext  f or  a l i s t  of  

t he Wi s.  St at .  § 767. 56 f act or s and a di scussi on of  mai nt enance 
awar ds i n Wi sconsi n.    

11 The cour t  of  appeal s uses t he t er m " pr of essi onal  
goodwi l l "  t o descr i be what  we l at er  di scuss as " per sonal  
goodwi l l , "  and t he t er m " cor por at e goodwi l l "  t o descr i be what  we 
l at er  di scuss as " ent er pr i se goodwi l l . "   See i nf r a sect i on I I . B.   
To avoi d conf usi on,  we use t he t er ms we empl oy her ei n t o 
descr i be t he cour t  of  appeal s deci s i on.  
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t her e i s no r ul e excl udi ng sal abl e goodwi l l  f r om di v i s i bl e 

pr oper t y,  t he cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

di d not  er r  when i t  i ncl uded per sonal  goodwi l l  i n t he mar i t al  

est at e.   I d. ,  ¶19.  

¶18 Addi t i onal l y,  Ti m ar gued t hat  t he c i r cui t  cour t  

i mpr oper l y doubl e count ed hi s per sonal  goodwi l l  i n Or t hodont i c 

Speci al i st s.   The goodwi l l ,  he aver r ed,  was count ed f i r st  when 

i t  was consi der ed a di v i s i bl e asset .   I t  was t hen count ed a 

second t i me when mai nt enance was awar ded based on hi s ear ni ng 

capaci t y t hat  was cal cul at ed,  i n par t ,  usi ng hi s per sonal  

goodwi l l .   I d. ,  ¶32.   The cour t  consi der ed t hr ee al t er nat i ves t o 

addr ess Ti m' s doubl e count i ng concer ns.   Fi r st ,  as suggest ed by 

Ti m,  c i r cui t  cour t s coul d excl ude al l  per sonal  goodwi l l ,  

r egar dl ess of  whet her  i t  i s  sal abl e,  f r om pr oper t y di v i s i on.   

I d. ,  ¶¶35- 46.   The cour t  r ej ect ed t hi s al t er nat i ve.   I d. ,  ¶46.   

Second,  al so suggest ed by Ti m,  c i r cui t  cour t s coul d i ncl ude 

sal abl e per sonal  goodwi l l  i n di v i s i bl e pr oper t y,  and t hen 

compensat e by maki ng a downwar d adj ust ment  when awar di ng 

mai nt enance.   I d. ,  ¶¶47- 49.   The cour t  al so r ej ect ed t hi s 

al t er nat i ve.   I d. ,  ¶49.   

¶19 Thi r d,  t he cour t  consi der ed Tr acy' s suggest ed appr oach 

t hat  i t  char act er i zed as:   " i ncl ude al l  sal abl e goodwi l l ,  bot h 

[ ent er pr i se]  and [ per sonal ] ,  as a di v i s i bl e asset  and t hen,  

essent i al l y ,  i gnor e t he f act  t hat  Ti m' s ear ni ngs ar e i nt er t wi ned 

wi t h par t  of  t he di v i s i bl e asset s. "   I d. ,  ¶50.   Havi ng r ej ect ed 

t he t wo appr oaches advocat ed by Ti m,  t he cour t  adopt ed Tr acy' s 

appr oach,  opi ni ng t hat  t her e was no " exi st i ng r ul e pr ecl udi ng 
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t hi s appr oach. "   I d.   Accor di ngl y,  t he cour t  of  appeal s af f i r med 

t he pr oper t y di v i s i on and mai nt enance awar ded.  

¶20 We gr ant ed r evi ew and now af f i r m t he cour t  of  appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶21 The di v i s i on of  mar i t al  pr oper t y and t he cal cul at i on 

of  mai nt enance ar e mat t er s  t ypi cal l y l ef t  t o t he sound 

di scr et i on of  t he c i r cui t  cour t .   Rohde- Gi ovanni  v.  Baumgar t ,  

2004 WI  27,  ¶17,  269 Wi s.  2d 598,  676 N. W. 2d 452;  Cook v.  Cook,  

208 Wi s.  2d 166,  171,  560 N. W. 2d 246 ( 1997) .   We do not  di st ur b 

a c i r cui t  cour t ' s  di scr et i onar y det er mi nat i ons about  pr oper t y 

di v i s i on and t he cal cul at i on of  mai nt enance unl ess t he cour t  

er r oneousl y exer ci sed i t s di scr et i on.   Rohde- Gi ovanni ,  269 

Wi s.  2d 598,  ¶17.   A c i r cui t  cour t  er r oneousl y exer ci ses i t s 

di scr et i on i f  i t  makes an er r or  of  l aw.   I d. ,  ¶18.   The i ssues 

pr esent ed her e concer n whet her  t he c i r cui t  cour t  appl i ed 

i ncor r ect  l egal  st andar ds i n di v i di ng mar i t al  pr oper t y and 

cal cul at i ng mai nt enance.   

¶22 When an i ssue of  l aw ar i ses whi l e we ar e r evi ewi ng a 

c i r cui t  cour t ' s  exer ci se of  di scr et i on,  we r evi ew t hat  i ssue 

i ndependent l y,  but  benef i t i ng f r om t he anal yses of  t he cour t  of  

appeal s and ci r cui t  cour t .   I d. ,  ¶19;  Mar der  v.  Bd.  of  Regent s 

of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  

706 N. W. 2d 110.   Mor eover ,  i n deci di ng l egal  i ssues,  we uphol d 

t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y 

er r oneous.   Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2009 WI  

74,  ¶34,  319 Wi s.  2d 1,  768 N. W. 2d 615.   " [ T] he val uat i on of  
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mar i t al  asset s i s a f i ndi ng of  f act . "   Li ddl e v.  Li ddl e,  140 

Wi s.  2d 132,  136,  410 N. W. 2d 196 ( Ct .  App.  1987) .   

B.   Mar i t al  Est at e and Goodwi l l  

¶23 Chapt er  767 of  t he Wi sconsi n St at ut es,  " Act i ons 

Af f ect i ng t he Fami l y, "  set s f or t h how a pr esi di ng cour t  shoul d 

di v i de t he mar i t al  est at e upon di vor ce.   Wi sconsi n St at .  

§ 767. 61( 1)  r equi r es t he cour t  t o di v i de t he pr oper t y of  t he 

par t i es upon di vor ce.   Sect i on 767. 61( 2)  i dent i f i es pr oper t y 

t hat  i s  subj ect  t o di v i s i on by descr i bi ng t he l i mi t ed t ypes of  

pr oper t y t hat  gener al l y ar e not  subj ect  t o di v i s i on on di vor ce. 12  

The pr oper t y subj ect  t o di v i s i on i s consi der ed t he mar i t al  

est at e f or  pur poses of  pr oper t y di v i s i on upon di vor ce.   St ei nke 

v.  St ei nke,  126 Wi s.  2d 372,  380,  376 N. W. 2d 839 ( 1985) .    
                                                 

12 Excl uded pr oper t y i ncl udes:  

pr oper t y shown t o have been acqui r ed by ei t her  par t y 
pr i or  t o or  dur i ng t he cour se of  t he mar r i age .  .  . :   

1.  As a gi f t  f r om a per son ot her  t han t he ot her  
par t y.   

2.  By r eason of  t he deat h of  anot her ,  
i ncl udi ng,  but  not  l i mi t ed t o,  l i f e i nsur ance 
pr oceeds;  payment s made under  a def er r ed empl oyment  
benef i t  pl an,  as def i ned i n s.  766. 01( 4) ( a) ,  or  an 
i ndi v i dual  r et i r ement  account ;  and pr oper t y acqui r ed 
by r i ght  of  sur vi vor shi p,  by a t r ust  di st r i but i on,  by 
bequest  or  i nher i t ance or  by a payabl e on deat h or  a 
t r ansf er  on deat h ar r angement  under  ch.  705 

3.  Wi t h f unds acqui r ed i n a manner  pr ovi ded i n 
subd.  1.  or  2.   

Wi s.  St at .  § 767. 61( 2) ( a) .   I f  excl udi ng t hi s  pr oper t y " wi l l  
cr eat e a har dshi p on t he ot her  par t y or  on t he chi l dr en of  t he 
mar r i age, "  t he cour t  may nonet hel ess di v i de t he pr oper t y i n a 
" f ai r  and equi t abl e manner . "   § 767. 61( 2) ( b) .   
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¶24 When engaged i n di v i di ng t he mar i t al  est at e,  a c i r cui t  

cour t  i s  t o pr oceed under  t he pr esumpt i on of  equal  di v i s i on.   

Wi s.  St at .  § 767. 61( 3) .   Di v i di ng t he est at e equal l y 

" ef f ect uat es t he pol i cy t hat  each spouse makes a val uabl e 

cont r i but i on t o t he mar r i age and t hat  each spouse shoul d be 

compensat ed f or  hi s or  her  r espect i ve cont r i but i ons. "   St ei nke,  

126 Wi s.  2d at  380- 81.   We have expl ai ned t he r at i onal e behi nd 

equal  di v i s i on when one spouse l eaves t he wor k f or ce t o car e f or  

t he coupl e' s domest i c needs:  

Par t  of  t he r at i onal e i n cr eat i ng t he pr esumpt i on of  
equal  pr oper t y di v i s i on i s t hat  t he homemaki ng par t ner  
has cont r i but ed ser vi ces whi ch have enabl ed t he 
f i nanci al l y suppor t i ng par t ner  t o achi eve hi s or  her  
st at i on i n l i f e,  and i n so doi ng t he homemaki ng 
par t ner  has l ost  gr ound i n t he j ob mar ket .  

I d.  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   Despi t e 

t he pr esumpt i on of  equal  di v i s i on,  t he cour t  has t he di scr et i on 

t o al t er  t he di st r i but i on af t er  consi der i ng numer ous f act or s. 13 

                                                 
13 Those f act or s,  enumer at ed i n Wi s.  St at .  § 767. 61( 3) ,  ar e:  

( a)  The l engt h of  t he mar r i age.  

( b)  The pr oper t y br ought  t o t he mar r i age by each 
par t y.  

( c)  Whet her  one of  t he par t i es has subst ant i al  
asset s not  subj ect  t o di v i s i on by t he cour t .  

( d)  The cont r i but i on of  each par t y t o t he 
mar r i age,  gi v i ng appr opr i at e economi c val ue t o each 
par t y ' s cont r i but i on i n homemaki ng and chi l d car e 
ser vi ces.  

( e)  The age and physi cal  and emot i onal  heal t h of  
t he par t i es.  
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¶25 Pr oper t y val ued f or  t he pur pose of  di v i di ng t he 

mar i t al  est at e shoul d be val ued at  i t s  f ai r  mar ket  val ue.   

                                                                                                                                                             
( f )  The cont r i but i on by one par t y t o t he 

educat i on,  t r ai ni ng or  i ncr eased ear ni ng power  of  t he 
ot her .  

( g)  The ear ni ng capaci t y of  each par t y,  
i ncl udi ng educat i onal  backgr ound,  t r ai ni ng,  empl oyment  
ski l l s ,  wor k exper i ence,  l engt h of  absence f r om t he 
j ob mar ket ,  cust odi al  r esponsi bi l i t i es f or  chi l dr en 
and t he t i me and expense necessar y t o acqui r e 
suf f i c i ent  educat i on or  t r ai ni ng t o enabl e t he par t y 
t o become sel f - suppor t i ng at  a st andar d of  l i v i ng 
r easonabl y compar abl e t o t hat  enj oyed dur i ng t he 
mar r i age.  

( h)  The desi r abi l i t y  of  awar di ng t he f ami l y home 
or  t he r i ght  t o l i ve t her ei n f or  a r easonabl e per i od 
t o t he par t y hav i ng physi cal  pl acement  f or  t he gr eat er  
per i od of  t i me.  

( i )  The amount  and dur at i on of  an or der  under  s.  
767. 56 gr ant i ng mai nt enance payment s t o ei t her  par t y,  
any or der  f or  per i odi c f ami l y suppor t  payment s under  
s.  767. 531 and whet her  t he pr oper t y di v i s i on i s i n 
l i eu of  such payment s.  

( j )  Ot her  economi c c i r cumst ances of  each par t y,  
i ncl udi ng pensi on benef i t s,  vest ed or  unvest ed,  and 
f ut ur e i nt er est s.  

( k)  The t ax consequences t o each par t y.  

( L)  Any wr i t t en agr eement  made by t he par t i es 
bef or e or  dur i ng t he mar r i age concer ni ng any 
ar r angement  f or  pr oper t y di st r i but i on;  such agr eement s 
shal l  be bi ndi ng upon t he cour t  except  t hat  no such 
agr eement  shal l  be bi ndi ng wher e t he t er ms of  t he 
agr eement  ar e i nequi t abl e as t o ei t her  par t y.   The 
cour t  shal l  pr esume any such agr eement  t o be equi t abl e 
as t o bot h par t i es.  

( m)  Such ot her  f act or s as t he cour t  may i n each 
i ndi v i dual  case det er mi ne t o be r el evant .  
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Li ddl e,  140 Wi s.  2d at  138.   " Fai r  mar ket  val ue i s t he pr i ce 

t hat  pr oper t y wi l l  br i ng when of f er ed f or  sal e by one who 

desi r es but  i s not  obl i gat ed t o sel l  and bought  by one who i s 

wi l l i ng but  not  obl i gat ed t o buy. "   I d.    

¶26 I n t hi s case,  t he i ssue i s whet her  t he ent i r e val ue of  

t he sal abl e pr of essi onal  goodwi l l  i n Or t hodont i c Speci al i st s i s  

i ncl uded i n t he mar i t al  est at e subj ect  t o di vi s i on under  Wi s.  

St at .  § 767. 61.   Subsect i on 767. 61( 2)  does not  expl i c i t l y 

excl ude pr of essi onal  goodwi l l  f r om t he di v i s i bl e mar i t al  est at e.   

Consequent l y,  we t ur n t o t he appl i cabl e case l aw and pol i cy 

consi der at i ons t o deci de whet her  t he ent i r e val ue of  t he sal abl e 

pr of essi onal  goodwi l l  i s  subj ect  t o pr oper t y di v i s i on.  

¶27 Def i ni ng pr of essi onal  goodwi l l  i s  a necessar y st ar t i ng 

poi nt .   I n 1967,  we r ecogni zed a busi ness' s goodwi l l  as a 

di v i s i bl e mar i t al  asset .   Spheer i s v.  Spheer i s,  37 Wi s.  2d 497,  

155 N. W. 2d 130 ( 1967) .   I n doi ng so,  we under scor ed t he 

di f f i cul t y i n def i ni ng t he concept ,  but  set  f or t h t he f ol l owi ng 

def i ni t i on:  

I n i t s br oadest  sense t he i nt angi bl e asset  cal l ed 
good wi l l  may be sai d t o be r eput at i on;  however ,  a 
bet t er  descr i pt i on woul d pr obabl y be t hat  el ement  of  
val ue whi ch i nher es i n t he f i xed and f avor abl e 
consi der at i on of  cust omer s ar i s i ng f r om an est abl i shed 
and wel l - conduct ed busi ness.  

I d.  at  504 ( f oot not e and i nt er nal  quot at i on mar ks omi t t ed) .   

Si mi l ar l y,  t he cour t  of  appeal s has advanced t he f ol l owi ng 

def i ni t i on:  

The advant age or  benef i t  whi ch i s acqui r ed by an 
est abl i shment  beyond t he mer e val ue of  t he capi t al  
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st ock,  f unds,  or  pr oper t y empl oyed t her ei n,  i n 
consequence of  t he gener al  publ i c pat r onage and 
encour agement  whi ch i t  r ecei ves f r om const ant  or  
habi t ual  cust omer s on account  of  i t s  l ocal  posi t i on,  
or  common cel ebr i t y,  or  r eput at i on f or  ski l l  or  
af f l uence,  or  punct ual i t y,  or  f r om ot her  acci dent al  
c i r cumst ances or  necessi t i es,  or  even f r om anci ent  
par t i al i t y  or  pr ej udi ces.  

Hol br ook v.  Hol br ook,  103 Wi s.  2d 327,  345,  309 N. W. 2d 343 ( Ct .  

App.  1981)  ( c i t i ng 38 Am.  Jur .  2d. ,  Goodwi l l  § 1 ( 1968) ) .   

St at ed anot her  way,  goodwi l l  i s  " [ a]  busi ness ' s r eput at i on,  

pat r onage,  and ot her  i nt angi bl e asset s t hat  ar e consi der ed when 

appr ai s i ng t he busi ness,  [ especi al l y]  f or  pur chase;  t he abi l i t y  

t o ear n i ncome i n excess of  t he i ncome t hat  woul d be expect ed 

f r om t he busi ness vi ewed as a mer e col l ect i on of  asset s. "   

Bl ack' s Law Di ct i onar y 763 ( 9t h ed.  2009) .   Si mpl y st at ed,  

goodwi l l  i s  " an asset  of  r ecogni zed val ue beyond t he t angi bl e 

asset s of  [ a busi ness] . "   Tayl or  v.  Tayl or ,  386 N. W. 2d 851,  857 

( Neb.  1986) .  

¶28 Or i gi nal l y,  i t  was posi t ed t hat  goodwi l l  di d not  

i nher e i n pr of essi onal  busi nesses because pr of essi onal  

busi nesses depend on t he sk i l l  and r eput at i on of  t he 

pr of essi onal .   Hol br ook,  103 Wi s.  2d at  346.   However ,  cour t s 

and schol ar s now r ecogni ze goodwi l l  i n pr of essi onal  busi nesses.   

See,  e. g. ,  i d.  at  347- 49;  Peer enboom v.  Peer enboom,  147 Wi s.  2d 

547,  550- 52,  433 N. W. 2d 282 ( Ct .  App.  1988) ;  Gol den v.  Gol den,  

75 Cal .  Rpt r .  735,  737- 38 ( Ct .  App.  1969) ;  Chr i st opher  A.  Ti so,  

Pr esent  Posi t i ons on Pr of essi onal  Goodwi l l :   Mor e Focus or  

Si mpl y Mor e Hocus Pocus?,  20 J.  Am.  Acad.  Mat r i moni al  L.  51,  52 

( 2006)  [ her ei naf t er  " Ti so,  Pr esent  Posi t i ons" ] .   When goodwi l l  
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i nher es i n a pr of essi onal  busi ness,  i t  i s  most  pr oper l y 

c l assi f i ed as " pr of essi onal  goodwi l l . "   Ti so,  Pr esent  Posi t i ons,  

at  52.   

¶29 As af or ement i oned,  we r ecogni zed goodwi l l  as par t  of  

t he di v i s i bl e mar i t al  est at e as ear l y as 1967.   I n Spheer i s,  i n 

or der  t o cal cul at e Mr .  Spheer i s ' s net  wor t h f or  t he di vor ce 

j udgment ,  t he c i r cui t  cour t  i ncl uded t he val ue of  t he goodwi l l  

at t r i but abl e t o t he r et ai l  di scount  st or e owned by Mr .  Spheer i s.   

Spheer i s,  37 Wi s.  2d at  503.   Mr .  Spheer i s di d not  chal l enge t he 

i ncl usi on of  goodwi l l  as a di v i s i bl e mar i t al  asset ;  r at her ,  he 

chal l enged t he val uat i on of  t he goodwi l l  by use of  pr edi ct i ve 

f or mul as,  absent  a sal e of  t he busi ness.   I d.  at  506.   I n ot her  

wor ds,  Mr .  Spheer i s ar gued t hat  " t he onl y way t o est abl i sh 

[ goodwi l l ]  i s  t hr ough a pur chase pr i ce agr eed upon i n a 

vol unt ar y ar m' s- l engt h t r ansact i on. "   I d.  

¶30 We di sagr eed,  hol di ng t hat  t her e need not  be an act ual  

sal e i n or der  t o det er mi ne t he exi st ence and val ue of  a 

busi ness' s goodwi l l .   We st at ed:  

I t  i s  t r ue t hat  t he best  i ndi cat or  of  [ goodwi l l ]  woul d 
be such a pur chase pr i ce.   However ,  t her e i s no 
aut hor i t y i n Wi sconsi n t hat  woul d ei t her  pr oscr i be or  
pr ecl ude t he use of  mat hemat i cal  comput at i ons t o 
det er mi ne t he val ue of  [ goodwi l l ] .   Act ual l y,  t he 
empl oyment  of  such mat hemat i cal  f or mul as i n 
det er mi ni ng [ goodwi l l ]  appear s t o be wi despr ead.  

I d.   We opi ned f ur t her  t hat  when det er mi ni ng t he val ue of  

goodwi l l ,  t her e ar e no pr escr i bed f or mul as t he c i r cui t  cour t  

must  appl y.   I d.   
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¶31 Whi l e Spheer i s i nvol ved a commer ci al  busi ness,  

subsequent  Wi sconsi n cases have r ecogni zed goodwi l l  i n 

pr of essi onal  pr act i ces.   I n Hol br ook,  Mr .  Hol br ook was a par t ner  

i n a l ar ge l aw f i r m.   Hol br ook,  103 Wi s.  2d at  330.   The cour t  

of  appeal s consi der ed whet her  t he c i r cui t  cour t  had er r oneousl y 

det er mi ned t hat  t he goodwi l l  i n Mr .  Hol br ook' s par t ner shi p 

i nt er est  i n t he l aw f i r m was a di v i s i bl e mar i t al  asset .   I d.  at  

344.   I n concl udi ng t hat  t he c i r cui t  cour t  di d er r ,  t he cour t  

began i t s di scussi on wi t h a bl anket  st at ement  t hat ,  st andi ng 

al one,  woul d i mpl y t he cour t  was pr ohi bi t i ng any i ncl usi on of  

pr of essi onal  goodwi l l  i n t he di v i s i bl e mar i t al  est at e.   The 

cour t  st at ed,  " [ w] e ar e not  per suaded t hat  t he concept  of  

pr of essi onal  goodwi l l  as a di v i s i bl e mar i t al  asset  shoul d be 

adopt ed i n Wi sconsi n. "   I d.  at  350.  

¶32 However ,  t he cour t ' s  subsequent  di scussi on f ocused on 

i t s assumpt i on t hat  pr of essi onal  goodwi l l  cannot  be sol d,  and 

" accr ues t o t he benef i t  of  t he owner s onl y t hr ough i ncr eased 

sal ar y. "   I d.   For  i nst ance,  t he cour t  compar ed t he pr of essi onal  

goodwi l l  i n Mr .  Hol br ook' s  par t ner shi p i nt er est  t o a 

pr of essi onal  degr ee.   I t  opi ned t hat  " [ l ] i ke an educat i onal  

degr ee,  a par t ner ' s t heor et i cal  shar e of  a l aw f i r m' s goodwi l l  

cannot  be exchanged on an open mar ket :   i t  cannot  be assi gned,  

sol d,  t r ansf er r ed,  conveyed or  pl edged.  .  .  .   I n bot h cases,  

t he ' asset '  i nvol ved i s not  sal abl e and has comput abl e val ue t o 

t he i ndi v i dual  onl y t o t he ext ent  t hat  i t  pr omi ses i ncr eased 

f ut ur e ear ni ngs. "   I d.  at  351 ( emphasi s added)  ( f oot not e 

omi t t ed) .   Mor eover ,  t he cour t  under scor ed t hat ,  apar t  f r om 
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r ecei v i ng t he val ue of  hi s capi t al  account ,  Mr .  Hol br ook was 

" [ e] t hi cal l y and cont r act ual l y .  .  .  pr event ed f r om ot her wi se 

di sposi ng of  hi s i nt er est "  i n t he f i r m.   I d.  at  352.  

¶33 Accor di ngl y,  Wi sconsi n cour t s consi der i ng t he 

val uat i on of  pr of essi onal  goodwi l l  subsequent  t o Hol br ook have 

l i mi t ed Hol br ook' s asser t i on t hat  pr of essi onal  goodwi l l  i s  not  

par t  of  t he di v i s i bl e mar i t al  est at e t o s i t uat i ons wher e t he 

pr of essi onal  goodwi l l  i s  nonsal abl e.   For  exampl e,  i n 

Peer enboom,  t he cour t  of  appeal s  concl uded t hat  t he goodwi l l  i n 

a di vor ci ng spouse' s dent al  pr act i ce coul d be a di v i s i bl e 

mar i t al  asset .   Peer enboom,  147 Wi s.  2d at  552.   The cour t  

di st i ngui shed Hol br ook:  

Hol br ook .  .  .  i nvol ved t he di v i s i on of  an i ndi v i dual  
l awyer ' s i nt er est  i n a l ar ge l aw f i r m.   The cour t  
expl ai ned t hat  due t o et hi cal  and cont r act ual  
consi der at i ons,  hi s i nt er est  i n t he l aw f i r m' s 
goodwi l l  coul d not  be exchanged or  sol d on t he open 
mar ket .   The cour t  concl uded t her ef or e t hat  i t  woul d 
be i nequi t abl e t o compel  " a pr of essi onal  pr act i t i oner  
t o pay a spouse a shar e of  i nt angi bl e asset s at  a 
j udi c i al l y  det er mi ned val ue t hat  coul d not  be r eal i zed 
by a sal e or  anot her  met hod of  l i qui dat i ng val ue. "   
.  .  .    

I n cont r ast ,  i n t hi s case t he r ecor d shows no 
et hi cal  or  cont r act ual  bar r i er  t o [ Dr .  Peer enboom' s]  
di sposi ng of  hi s i nt er est  i n hi s dent al  pr act i ce.   
Accor di ngl y,  t o t he ext ent  t hat  t he evi dence shows 
t hat  t he goodwi l l  exi st s,  i s  mar ket abl e,  and t hat  i t s 
val ue i s somet hi ng over  and above t he val ue of  t he 
pr act i ce' s asset s and t he pr of essi onal ' s ski l l s  and 
ser vi ces,  i t  may be i ncl uded as an asset  i n t he 
mar i t al  est at e and be subj ect  t o di v i s i on.  

I d.  at  551- 52 ( quot i ng Hol br ook,  103 Wi s.  2d at  351) .  
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¶34 Si mi l ar l y,  i n Sommer f i el d v.  Sommer f i el d,  154 Wi s.  2d 

840,  454 N. W. 2d 55 ( Ct .  App.  1990) ,  t he cour t  of  appeal s hel d 

t hat  t he c i r cui t  cour t  er r ed when,  f or  t he pur pose of  set t i ng 

t he val ue of  Mr .  Sommer f i el d' s account i ng pr act i ce,  i t  

di sr egar ded t he exper t  wi t ness' s val uat i on of  t he pr act i ce' s 

goodwi l l .   I d.  at  852- 54.   St ar t i ng wi t h t he pr emi se t hat  

goodwi l l  can be a mar ket abl e asset ,  t he cour t  under scor ed t he 

exper t ' s  opi ni on t hat  a noncompet e agr eement  cover i ng t wo year s 

woul d be t he nor mal  condi t i on under  whi ch a pr act i ce l i ke Mr .  

Sommer f i el d' s woul d be sol d.   I d.  at  853.   Concl udi ng t hat  t her e 

was no evi dence t hat  such a noncompet e agr eement  woul d be 

unenf or ceabl e,  t he cour t  hel d t hat  t he c i r cui t  cour t  er r oneousl y  

f ound t hat  t her e was not  separ at e,  mar ket abl e goodwi l l  i n Mr .  

Sommer f i el d' s pr act i ce t hat  coul d be i ncl uded i n t he di v i s i bl e 

mar i t al  est at e.   I d.  at  854.   

¶35 I n accor dance wi t h pr evi ous Wi sconsi n case l aw,  we 

concl ude t oday t hat  when val ui ng a busi ness i nt er est  t hat  i s  

par t  of  t he mar i t al  est at e f or  pur poses of  di vor ce,  a c i r cui t  

cour t  shal l  i ncl ude t he val ue of  t he sal abl e pr of essi onal  

goodwi l l  at t endant  t o t he busi ness i nt er est . 14  I n addi t i on t o 

t he above di scussed case l aw,  t hi s concl usi on i s suppor t ed by 

                                                 
14 I n t he case bef or e us,  t her e was no cont ent i on t hat  t he 

busi ness i nt er est  i n Or t hodont i c Speci al i st s was not  par t  of  t he 
mar i t al  est at e.   Rat her ,  t he i ssue pr esent ed t ur ned on how t hat  
i nt er est  was t o be val ued.   However ,  t her e may be occasi ons when 
t he i ssue i s whet her  t he busi ness i nt er est  shoul d be i ncl uded i n 
t he mar i t al  est at e i n t he f i r st  i nst ance.   See St ei nmann v.  
St ei nmann,  2008 WI  43,  ¶¶28- 29,  309 Wi s.  2d 29,  749 N. W. 2d 145.    
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Wi s.  St at .  § 767. 61 and t he pol i cy consi der at i ons behi nd 

§ 767. 61.    

¶36 Fi r st ,  whi l e Wi s.  St at .  § 767. 61( 2)  excl udes speci f i c  

pr oper t y f r om t he mar i t al  est at e,  pr of essi onal  goodwi l l  i s  not  

l i s t ed t her ei n.   Mor eover ,  under  § 767. 61( 3) ,  we pr esume t hat  

t he mar i t al  est at e shoul d be di v i ded equal l y.   As 

af or ement i oned,  t he pr esumpt i on of  equal  di v i s i on r ecogni zes t he 

cont r i but i ons of  each spouse t o t he mar r i age,  i ncl udi ng a 

homemaker  spouse' s l ost  ear ni ng capaci t y f r om bei ng out  of  t he 

j ob mar ket .   Wher e t he sal abl e pr of essi onal  goodwi l l  i s  

devel oped dur i ng t he mar r i age,  i t  def i es t he pr esumpt i on of  

equal i t y t o excl ude i t  f r om t he di v i s i bl e mar i t al  est at e.   As 

one cour t  has expl ai ned:  

[ T] he wi f e,  by v i r t ue of  her  posi t i on of  wi f e,  made t o 
t hat  [ goodwi l l ]  val ue t he same cont r i but i on as does a 
wi f e t o any of  t he husband' s ear ni ngs and 
accumul at i ons dur i ng t he mar r i age.   She i s  as much 
ent i t l ed t o be r ecompensed f or  t hat  cont r i but i on as i f  
i t  wer e r epr esent ed by t he i ncr eased val ue of  st ock i n 
a f ami l y busi ness.    

Gol den,  75 Cal .  Rpt r .  at  738. 15   

¶37 I n sum,  pur suant  t o Wi s.  St at .  § 767. 61,  Wi sconsi n 

case l aw and t he pol i cy suppor t i ng t he pr esumpt i on of  equal i t y 

i n t he di v i s i on of  t he mar i t al  est at e,  we hol d t hat  a c i r cui t  

cour t  shal l  i ncl ude sal abl e pr of essi onal  goodwi l l  i n t he 

                                                 
15 I n Gol den v.  Gol den,  75 Cal .  Rpt r .  735 ( Ct .  App.  1969) ,  

t he non- pr of essi onal  spouse was t he wi f e.   We r ecogni ze t hat  t he 
r ol es coul d easi l y be r ever sed,  wi t h t he non- pr of essi onal  spouse 
bei ng t he husband.    
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di v i s i bl e mar i t al  est at e when t he busi ness i nt er est  t o whi ch t he 

goodwi l l  i s  at t endant  i s an asset  subj ect  t o § 767. 61.  

¶38 Ti m ur ges us t o r equi r e c i r cui t  cour t s t o di v i de 

pr of essi onal  goodwi l l  i nt o t wo subgr oups,  " per sonal "  goodwi l l  

and " ent er pr i se"  goodwi l l ,  and t o cr eat e a pr esumpt i on t hat  

per sonal  goodwi l l  i s  excl uded f r om t he mar i t al  est at e.   Thi s i s 

an appr oach t aken by some cour t s and schol ar s.   See Ti so,  

Pr esent  Posi t i ons,  at  53.    

¶39 When pr of essi onal  goodwi l l  i s  so di v i ded,  ent er pr i se 

goodwi l l  i s  char act er i zed as " [ g] oodwi l l  i n a pr of essi onal  

pr act i ce .  .  .  at t r i but abl e t o t he busi ness ent er pr i se i t sel f  by 

v i r t ue of  i t s  ex i st i ng ar r angement s wi t h suppl i er s,  cust omer s or  

ot her s,  and i t s ant i c i pat ed f ut ur e cust omer  base due t o f act or s  

at t r i but abl e t o t he busi ness. "   I d.  ( quot i ng Yoon v.  Yoon,  711 

N. E. 2d 1265,  1268 ( I nd.  1999) ) ;  see al so May v.  May,  589 S. E. 2d 

536,  541- 42 ( W.  Va.  2003) .   Per sonal  goodwi l l ,  on t he ot her  

hand,  i s char act er i zed as t he goodwi l l  t hat  i s  " at t r i but abl e t o 

t he i ndi v i dual  owner ' s per sonal  ski l l ,  t r ai ni ng or  r eput at i on, "  

i . e. ,  i t  i s  " t he goodwi l l  t hat  depends on t he cont i nued pr esence 

of  a par t i cul ar  i ndi v i dual . "   I d.  ( quot i ng Yoon,  711 N. E. 2d at  

1268- 69) ;  see al so May,  589 S. E. 2d at  542.    

¶40 Some cour t s t hat  di v i de pr of essi onal  goodwi l l  i nt o 

ent er pr i se and per sonal  goodwi l l  have concl uded t hat  ent er pr i se 

goodwi l l  i s  i ncl uded i n t he di v i s i bl e mar i t al  est at e,  and 

per sonal  goodwi l l  i s  not .   Thi s concl usi on i s based i n l ar ge 

par t  on t he bel i ef  t hat  ent er pr i se goodwi l l  i s sal abl e,  whi l e 

per sonal  goodwi l l  i s  not .   For  i nst ance,  i n Yoon,  t he Supr eme 
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Cour t  of  I ndi ana i ncl uded ent er pr i se goodwi l l  i n t he di v i s i bl e 

est at e,  expl ai ni ng t hat  whi l e " [ i ] t  i s  not  necessar i l y  

mar ket abl e i n t he sense t hat  t her e i s a r eady and easi l y pr i ced 

mar ket  f or  i t ,  [ ]  i t  i s  i n gener al  t r ansf er abl e t o ot her s and 

has a val ue t o ot her s. "   Yoon,  711 N. E. 2d at  1269.   Wi t h r espect  

t o per sonal  goodwi l l ,  however ,  t he Yoon cour t  expl ai ned t hat  

because per sonal  goodwi l l  depends on t he cont i nued pr esence of  

t he par t i cul ar  pr of essi onal ,  i t  " r epr esent s not hi ng mor e t han 

t he f ut ur e ear ni ng capaci t y  of  t he i ndi v i dual . "   I d.   

Consequent l y,  based on i t s bel i ef  t hat  per sonal  goodwi l l  i s  not  

sal abl e,  t he Yoon cour t  excl uded per sonal  goodwi l l  f r om t he 

mar i t al  est at e.   I d. ;  see al so Ant ol i k v.  Har vey,  761 P. 2d 305,  

317- 18 ( Haw.  Ct .  App.  1988) .   

¶41 Af t er  r evi ewi ng cases t hat  di st i ngui sh bet ween 

per sonal  and ent er pr i se goodwi l l ,  we choose not  t o r equi r e 

c i r cui t  cour t s t o dr aw a di st i nct i on bet ween per sonal  and 

ent er pr i se goodwi l l  when di v i di ng a mar i t al  est at e t hat  i ncl udes 

pr of essi onal  goodwi l l .   Thi s i s so because t he pr emi se on whi ch 

t he di st i nct i on i s gr ounded——t hat  ent er pr i se goodwi l l  i s  sal abl e 

and per sonal  goodwi l l  i s  not ——i s mi st aken.   As evi denced by t he 

f act s of  t he case at  hand,  Ti m t est i f i ed t hat  when he bought  

Or t hodont i c Speci al i st s f or  $930, 000,  near l y 90 per cent  of  t he 

sal e pr i ce was f or  t he pr of ess i onal  goodwi l l .   Ti m descr i bed 

t hi s goodwi l l  as i ncl udi ng el ement s of  " per sonal "  goodwi l l :   

" Dr .  Gr ady' s name,  t he noncompet e c l ause,  and t he empl oyment  

agr eement  t hat  Dr .  Gr ady woul d st ay on t o i nt r oduce me t o hi s 
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exi st i ng pat i ent s. "   Ther ef or e,  as t hi s case demonst r at es,  i n 

some si t uat i ons,  per sonal  goodwi l l  i s  sal abl e.  

C.   Mai nt enance and Doubl e Count i ng 

¶42 Havi ng concl uded t hat  a c i r cui t  cour t  shal l  consi der  

sal abl e pr of essi onal  goodwi l l ,  i ncl udi ng what  some cour t s t er m 

" per sonal "  goodwi l l ,  as a di v i si bl e mar i t al  asset ,  we now set  

f or t h t he l aw appl i cabl e t o t he second i ssue pr esent ed.   The 

second i ssue pr esent ed i s whet her  t he c i r cui t  cour t  doubl e 

count ed t he val ue of  Ti m' s pr of essi onal  goodwi l l  by basi ng 

Tr acy' s mai nt enance awar d on Ti m' s expect ed f ut ur e ear ni ngs when 

t he f ut ur e ear ni ngs wi l l  ar i se f r om Or t hodont i c Speci al i st s.   

Under  Ti m' s l i ne of  r easoni ng,  t he c i r cui t  cour t  count ed t he 

goodwi l l  once when i t  t r eat ed t he goodwi l l  as a di v i s i bl e 

mar i t al  asset .   Ti m cont ends t hat  t he cour t  t hen count ed 

pr of essi onal  goodwi l l  a second t i me when i t  awar ded mai nt enance 

based on hi s past  ear ni ngs f r om Or t hodont i c Speci al i st s,  gi ven 

t hat  pr of essi onal  goodwi l l  i ncr eased t hose past  ear ni ngs.  

¶43 We begi n wi t h an over vi ew of  mai nt enance i n Wi sconsi n.   

Mai nt enance awar ds16 upon a di vor ce ar e gover ned by Wi s.  St at .  

§ 767. 56.   Pur suant  t o § 767. 56,  a c i r cui t  cour t  " may gr ant  an 

or der  r equi r i ng mai nt enance payment s t o ei t her  par t y f or  a 

l i mi t ed or  i ndef i ni t e l engt h of  t i me"  af t er  consi der i ng a l i s t  

of  enumer at ed f act or s. 17  As af or ement i oned,  i t  i s  wi t hi n t he 
                                                 

16 Gener al l y,  mai nt enance i s " [ f ] i nanci al  suppor t  gi ven by 
one per son t o anot her ,  [ usual l y]  pai d as a r esul t  of  a l egal  
separ at i on or  di vor ce. "   Bl ack' s Law Di ct i onar y 1039 ( 9t h ed.  
2009) .  

17 Those f act or s ar e:  
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c i r cui t  cour t ' s  di scr et i on t o det er mi ne t he amount  and dur at i on 

                                                                                                                                                             
( 1)  The l engt h of  t he mar r i age.  

( 2)  The age and physi cal  and emot i onal  heal t h of  
t he par t i es.  

( 3)  The di v i s i on of  pr oper t y made under  s.  
767. 61.  

( 4)  The educat i onal  l evel  of  each par t y at  t he 
t i me of  mar r i age and at  t he t i me t he act i on i s 
commenced.  

( 5)  The ear ni ng capaci t y of  t he par t y seeki ng 
mai nt enance,  i ncl udi ng educat i onal  backgr ound,  
t r ai ni ng,  empl oyment  ski l l s ,  wor k exper i ence,  l engt h 
of  absence f r om t he j ob mar ket ,  cust odi al  
r esponsi bi l i t i es f or  chi l dr en and t he t i me and expense 
necessar y t o acqui r e suf f i c i ent  educat i on or  t r ai ni ng 
t o enabl e t he par t y t o f i nd appr opr i at e empl oyment .  

( 6)  The f easi bi l i t y  t hat  t he par t y seeki ng 
mai nt enance can become sel f - suppor t i ng at  a st andar d 
of  l i v i ng r easonabl y compar abl e t o t hat  enj oyed dur i ng 
t he mar r i age,  and,  i f  so,  t he l engt h of  t i me necessar y 
t o achi eve t hi s goal .  

( 7)  The t ax consequences t o each par t y.  

( 8)  Any mut ual  agr eement  made by t he par t i es 
bef or e or  dur i ng t he mar r i age,  accor di ng t o t he t er ms 
of  whi ch one par t y has made f i nanci al  or  ser vi ce 
cont r i but i ons t o t he ot her  wi t h t he expect at i on of  
r eci pr ocat i on or  ot her  compensat i on i n t he f ut ur e,  i f  
t he r epayment  has not  been made,  or  any mut ual  
agr eement  made by t he par t i es bef or e or  dur i ng t he 
mar r i age concer ni ng any ar r angement  f or  t he f i nanci al  
suppor t  of  t he par t i es.  

( 9)  The cont r i but i on by one par t y t o t he 
educat i on,  t r ai ni ng or  i ncr eased ear ni ng power  of  t he 
ot her .  

( 10)  Such ot her  f act or s as t he cour t  may i n each 
i ndi v i dual  case det er mi ne t o be r el evant .   
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of  mai nt enance.   Rohde- Gi ovanni ,  269 Wi s.  2d 598,  ¶17.   However ,  

t he f act or s enumer at ed i n § 767. 56 shoul d be t he " t ouchst one of  

anal ysi s"  when a cour t  set s mai nt enance.   LaRocque v.  LaRocque,  

139 Wi s.  2d 23,  32,  406 N. W. 2d 736 ( 1987) .   

¶44 Ther e ar e t wo obj ect i ves t hat  an awar d of  mai nt enance 

seeks t o meet .   The f i r st  obj ect i ve i s suppor t  of  t he payee 

spouse.   I d.  at  33.   Thi s obj ect i ve may not  be met  by mer el y  

mai nt ai ni ng t he payee spouse at  a subsi st ence l evel .   I d.  at  35.   

Rat her ,  mai nt enance shoul d suppor t  t he payee spouse at  t he pr e-

di vor ce st andar d.   I d.   Thi s st andar d shoul d be measur ed by " t he 

l i f est y l e t hat  t he par t i es enj oyed i n t he year s i mmedi at el y 

bef or e t he di vor ce and coul d ant i c i pat e enj oyi ng i f  t hey wer e t o 

st ay mar r i ed. "   I d.  at  36.   The second obj ect i ve i s f ai r ness,  

whi ch ai ms t o " compensat e t he r eci pi ent  spouse f or  cont r i but i ons 

made t o t he mar r i age,  gi ve ef f ect  t o t he par t i es '  f i nanci al  

ar r angement s,  or  pr event  unj ust  enr i chment  of  ei t her  par t y. "   

I d.  at  33.   

¶45 When det er mi ni ng t he appr opr i at e mai nt enance awar d,  we 

have i nst r uct ed cour t s t o st ar t  wi t h " t he pr oposi t i on t hat  t he 

dependent  par t ner  may be ent i t l ed t o 50 per cent  of  t he t ot al  

ear ni ngs of  bot h par t i es"  and t hen make any needed adj ust ment s 

af t er  consi der i ng t he Wi s.  St at .  § 767. 56 f act or s.   Bahr  v.  

Bahr ,  107 Wi s.  2d 72,  85,  318 N. W. 2d 391 ( 1982) ;  see al so 

Heppner  v.  Heppner ,  2009 WI  App 90,  ¶12,  319 Wi s.  2d 237,  768 

N. W. 2d 261.   Not wi t hst andi ng t he pr oscr i bed s t ar t i ng poi nt ,  

" [ t ] he payment  of  mai nt enance i s  not  t o be vi ewed as a per manent  

annui t y. "   Vander  Per r en v.  Vander  Per r en,  105 Wi s.  2d 219,  230,  
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313 N. W. 2d 813 ( 1982) .   Rat her ,  mai nt enance i s " desi gned t o 

mai nt ai n a par t y at  an appr opr i at e st andar d of  l i v i ng,  under  t he 

f act s and ci r cumst ances of  t he i ndi v i dual  case,  unt i l  t he par t y 

exer ci s i ng r easonabl e di l i gence has r eached a l evel  of  i ncome 

wher e mai nt enance i s no l onger  necessar y. "   I d.  

¶46 As i s t he case her e,  concer ns about  doubl e count i ng 

somet i mes ar i se when awar di ng mai nt enance.   We f i r st  pr onounced 

t he r ul e agai nst  doubl e count i ng i n Kr onf or st  v.  Kr onf or st ,  21 

Wi s.  2d 54,  123 N. W. 2d 528 ( 1963) .   At  i ssue i n Kr onf or st  was 

t he count i ng of  Mr .  Kr onf or st ' s i nt er est  i n hi s empl oyment  

pr of i t - shar i ng t r ust .   The t r ust  was set  up so t hat ,  upon 

t er mi nat i on of  hi s empl oyment ,  Mr .  Kr onf or st  coul d ei t her  

wi t hdr aw hi s i nt er est  f r om t he t r ust  or  have hi s i nt er est  

di sbur sed t o hi m i n mont hl y i nst al l ment s over  t en year s.   I d.  at  

63.   When di v i di ng t he mar i t al  est at e upon t he coupl e' s di vor ce,  

t he c i r cui t  cour t  i ncl uded,  as a di v i s i bl e asset ,  Mr .  

Kr onf or st ' s i nt er est  i n t he t r ust  and awar ded t he i nt er est  t o 

hi m. 18  I d.    

¶47 On r evi ew,  we concl uded t hat  t he c i r cui t  cour t  

pr oper l y i ncl uded Mr .  Kr onf or st ' s i nt er est  i n t he t r ust  i n t he 

di v i s i bl e est at e.   We hel d,  however ,  t hat  t he c i r cui t  cour t  

er r ed when i t  al so consi der ed t he payment s f r om t he t r ust  as Mr .  

Kr onf or st ' s i ncome when cal cul at i ng mai nt enance.   I d.  at  63- 64.   

We under scor ed t hat  at  t he t i me of  t r i al ,  Mr .  Kr onf or st  was on 

                                                 
18 Ms.  Kr onf or st  was awar ded 49 per cent  of  t he net  est at e,  

and Mr .  Kr onf or st  was awar ded 51 per cent .   Kr onf or st  v.  
Kr onf or st ,  21 Wi s.  2d 54,  60,  123 N. W. 2d 528 ( 1963) .  



No.  2009AP639   

 

27 
 

ext ended medi cal  l eave,  and t her ef or e,  " al l  pr obabi l i t i es"  wer e 

t hat  he woul d not  r et ur n t o wor k,  meani ng t hat  hi s i nt er est  i n 

t he t r ust  woul d not  gr ow.   I d.  at  63.   As such,  we opi ned:  

We vi ew t he mat t er  no di f f er ent l y t han i f  t he $9, 749 
had const i t ut ed cash i n a bank deposi t  st andi ng i n 
def endant ' s name.   Such an asset  cannot  be i ncl uded as 
a pr i nci pal  asset  i n maki ng di v i s i on of  t he est at e and 
t hen al so as an i ncome i t em t o be consi der ed i n 
awar di ng al i mony.  

I d.  at  64.   

¶48 Our  case l aw si nce Kr onf or st  has r ef i ned t he r ul e 

agai nst  doubl e count i ng.   I n Hommel  v.  Hommel ,  162 Wi s.  2d 782,  

471 N. W. 2d 1 ( 1991) ,  we hel d t hat ,  gener al l y,  i t  di d not  v i ol at e 

t he r ul e agai nst  doubl e count i ng t o i ncl ude " i nvest ment  i ncome 

f r om asset s awar ded t o a spouse as par t  of  an equal  di v i s i on of  

pr oper t y pur suant  t o a di vor ce set t l ement  [ when]  cal cul at i ng 

t hat  spouse' s i ncome f or  pur poses of  r evi s i ng a mai nt enance 

awar d t o t he payee spouse. "   I d.  at  793.   I n so hol di ng,  we 

r el i ed i n par t  on t he cour t  of  appeal ' s r at i onal e and hol di ng i n 

Pel ot  v.  Pel ot ,  116 Wi s.  2d 339,  342 N. W. 2d 64 ( Ct .  App.  1983) .  

¶49 I n Pel ot ,  when di v i di ng t he mar i t al  est at e,  t he 

c i r cui t  cour t  assi gned Mr .  Pel ot  hi s uni on pensi on f und.   I d.  at  

341.   The f und was cal cul at ed t o have a pr esent  val ue of  $9, 680 

at  t he t i me of  t he pr oper t y di v i s i on.   I d.   Lat er ,  when Mr .  

Pel ot  moved t o modi f y t he mai nt enance Mr .  Pel ot  was payi ng t o 

Ms.  Pel ot ,  t he c i r cui t  cour t  i ncl uded i n Mr .  Pel ot ' s i ncome t he 

mont hl y benef i t s f r om t he pensi on f und.   I d.  at  342.   On r evi ew,  

t he cour t  of  appeal s acknowl edged t he Kr onf or s t  r ul e agai nst  

doubl e count i ng,  asser t i ng t hat  " [ i ] f  t he pr esent  val ue i s 
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i ncl uded i n t he est at e,  t hen t he pensi on payment s t hemsel ves ar e 

not  [ t o be]  count ed as i ncome f or  pur poses of  f i x i ng mai nt enance 

when t he di vor ce i s gr ant ed. "   I d.  at  343.   

¶50 The cour t  went  on,  however ,  t o quest i on whet her  t he 

Kr onf or st  r ul e i s absol ut e.   I d.  at  344.   Speci f i cal l y,  t he 

cour t  under scor ed t hat  t her e i s  a c l ose r el at i onshi p bet ween 

mai nt enance and pr oper t y di v i s i on,  as evi denced by t he f act  

t hat ,  pur suant  t o Wi s.  St at .  § 767. 26( 3)  ( 1981- 82) ,  one of  t he 

f act or s t hat  a c i r cui t  cour t  must  consi der  i n set t i ng 

mai nt enance i s t he pr oper t y di v i s i on. 19  I d.   Because of  t hi s 

c l ose r el at i onshi p bet ween mai nt enance and pr oper t y di v i s i on,  

t he cour t  concl uded t hat  " i f  t he val ue of  a pensi on f und i s 

i ncl uded i n t he pr oper t y di v i s i on,  t he cour t  may consi der  i t  

when maki ng a mai nt enance awar d,  al t hough i t  must  be consi der ed 

di f f er ent l y f r om pr oper t y whi ch can be pr esent l y  enj oyed. "   I d.  

at  345.   

¶51 Based on t hi s  concl usi on,  t he cour t  hel d t hat  " t he 

t r i al  cour t  shoul d excl ude f r om [ Mr .  Pel ot ' s]  i ncome hi s mont hl y 

r et i r ement  benef i t s unt i l  t hose benef i t s t ot al  $9, 680,  t he val ue 

of  t he f und when i t  was assi gned t o hi m i n t he di vor ce. "   I d.  at  

342- 43 ( emphasi s added) .   Once Mr .  Pel ot  r ecei ved t he val ue of  

                                                 
19 The cour t  of  appeal s poi nt ed out  t hat  Kr onf or st  was 

deci ded bef or e t he 1977 Di vor ce Ref or m Act .   Pel ot  v.  Pel ot ,  116 
Wi s.  2d 339,  344,  342 N. W. 2d 64 ( Ct .  App.  1983) .   Consequent l y,  
t he st at ut e i n ef f ect  at  t hat  t i me di d not  i ncl ude t he 
enumer at ed f act or s.   See gener al l y Wi s.  St at .  ch.  247 ( 1963) .  
However ,  as wi t h Wi s.  St at .  § 767. 26( 3)  ( 1981- 82) ,  one f act or  
l i s t ed i n Wi s.  St at .  § 767. 56 i s t he di v i s i on of  mar i t al  
pr oper t y.    
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t he pensi on assi gned t o hi m when t he mar i t al  est at e was di v i ded 

( i . e. ,  t he $9, 680) ,  t hen hi s  pensi on benef i t s coul d be 

consi der ed i ncome.   I d.  at  346.   We have si nce appl i ed t he same 

r ul e as t he cour t  of  appeal s appl i ed i n Pel ot  f or  when pensi on 

benef i t  payout s  can be consi der ed i ncome i n awar di ng 

mai nt enance.   Ol ski  v.  Ol ski ,  197 Wi s.  2d 237,  251,  540 N. W. 2d 

412 ( 1995)  ( assumi ng,  based on t he f act s i n t he r ecor d,  t hat  t he 

empl oyee husband had r ecei ved t he f ul l  val ue of  t he pensi on 

benef i t s awar ded hi m i n t he pr oper t y di v i s i on and hol di ng,  

t her ef or e,  t hat  " al l  f ut ur e r ecei pt s of  pensi on benef i t s ar e 

avai l abl e i n t hei r  ent i r et y f or  possi bl e mai nt enance 

obl i gat i ons" ) .   

¶52 Our  r el i ance on Pel ot  i n Hommel  i l l ust r at es our  

r at i onal e i n Hommel  f or  concl udi ng t hat  i nvest ment  i ncome t hat  

ar i ses f r om a di v i ded asset  can be consi der ed when det er mi ni ng 

mai nt enance. 20  As i n Pel ot ,  i n t he t ypi cal  pr oper t y di v i s i on 

case i nvol v i ng a pensi on,  t he t r i al  cour t  may det er mi ne t he 

                                                 
20 Whi l e we wer e not  as expl i c i t  i n expl ai ni ng our  r at i onal e 

as we coul d have been i n Hommel ,  we now at t empt  t o bet t er  
i l l umi nat e t he r at i onal e under l y i ng our  hol di ng.   
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pr esent  val ue of  t he pensi on. 21  When t he pr esent  val ue of  a 

pensi on pl an i s cal cul at ed,  t hat  pr esent  val ue i s based,  i n 

par t ,  on pr oj ect ed f ut ur e benef i t  payment s.   See gener al l y  

Pel ot ,  116 Wi s.  2d at  341- 43;  see al so Bl oomer  v.  Bl oomer ,  84 

Wi s.  2d 124,  130- 32,  267 N. W. 2d 235 ( 1978)  ( expl ai ni ng how 

numer ous cour t s  have cal cul at ed t he pr esent  val ue of  pensi on 

f unds f or  pr oper t y di v i s i on pur poses) .   Ther ef or e,  assumi ng t he 

empl oyee spouse i s awar ded t he pr esent  val ue of  t he asset ,  he or  

she does not  r ecei ve t he val ue of  t he asset  at  t he t i me of  t he 

pr oper t y di v i s i on.   Rat her ,  t he spouse r ecei ves t hat  val ue vi a 

f ut ur e payment s.   Accor di ngl y,  as t he cour t  of  appeal s i n Pel ot  

under scor ed,  i t  woul d be doubl e count i ng t o count  t he pr esent  

val ue of  t he pensi on as a di v i s i bl e asset  and al so count  t he 

f ut ur e payment s as i ncome,  s i nce t he i ncome,  up t o t he val uat i on 

pl aced on t he pensi on at  t he t i me of  t he di v i s i on,  ar e one and 

t he same.    

                                                 
21 " We have l ong r ecogni zed t hat  a pensi on i nt er est  i s  ver y  

di f f i cul t  t o val ue. "   Ol ski  v.  Ol ski ,  197 Wi s.  2d 237,  248,  540 
N. W. 2d 412 ( 1995)  ( c i t at i ons and i nt er nal  quot at i on mar ks 
omi t t ed) .   As we have expl ai ned,  " [ t ] he pr obl em of  val ui ng 
pr ospect i ve benef i t s under  a pensi on pl an i s f r equent l y 
exacer bat ed by t he f act  t hat  unmat ur ed r i ght s may be t er mi nat ed 
by deat h,  di schar ge,  or  ot her  cont i ngenci es.  .  .  .   Val uat i on i s  
f ur t her  compl i cat ed by t he dual  nat ur e of  most  pensi on pl ans.   
I f  t he empl oyee cont i nues t o wor k unt i l  r et i r ement ,  t he payment s 
t o t he empl oyee,  t o t he ext ent  der i ved f r om empl oyer ' s  
cont r i but i ons,  ar e i n t he nat ur e of  def er r ed compensat i on.  I f ,  
however ,  t he empl oyee t er mi nat es wor k bef or e r et i r ement  age,  t he 
usual  pl an pr ovi des at  l east  f or  t he r et ur n of  empl oyee 
cont r i but i ons. "   Bl oomer  v.  Bl oomer ,  84 Wi s.  2d 124,  130,  267 
N. W. 2d 235 ( 1978)  ( i nt er nal  c i t at i ons omi t t ed) .   Thi s compl exi t y  
under scor es t he necessi t y t o gi ve t r i al  cour t s " br oad di scr et i on 
i n val ui ng pensi on r i ght s. "   I d.  at  134.  
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¶53 Cont r ar i l y ,  when an i ncome ear ni ng asset  i s assi gned 

t o one spouse,  as i n Hommel ,  t hat  spouse,  gener al l y,  r ecei ves 

t he f ul l  f ai r  mar ket  val ue of  t hat  asset  at  t he t i me of  t he 

pr oper t y di v i s i on.   St at ed ot her wi se,  i f  t he spouse was awar ded 

i ncome pr oper t y,  t hat  spouse coul d t ur n ar ound and sel l  t he 

i ncome pr oper t y t he next  day and,  t her eby,  at t ai n t he val ue of  

t he pr oper t y.   The spouse coul d al so el ect  t o keep t he pr oper t y 

and ear n i ncome f r om i t .   As t he spouse ear ns i ncome,  he or  she 

does not  l ose t he val ue of  t he pr oper t y because he or  she al ways 

has t he opt i on t o sel l  t he pr oper t y f or  f ai r  mar ket  val ue.   

Ther ef or e,  unl i ke pensi on benef i t  payment s ( up t o t he pr esent  

val ue pl aced on t he pensi on at  t he t i me of  t he di v i s i on) ,  t he 

val ue of  i nvest ment  pr oper t y i s separ at e f r om t he i ncome i t  

gener at es.   Consequent l y,  as Hommel  hel d,  count i ng i ncome f r om 

i ncome ear ni ng asset s wi l l  t ypi cal l y not  i mpl i cat e doubl e 

count i ng.   Hommel ,  162 Wi s.  2d at  792;  see al so,  Heppner ,  319 

Wi s.  2d 237,  ¶18 ( concl udi ng t her e i s no i mpr oper  doubl e 

count i ng when i ncome f r om st ock opt i ons awar ded dur i ng pr oper t y 

di v i s i on i s i ncl uded i n i ncome when cal cul at i ng mai nt enance) .  

¶54 Sever al  year s af t er  Hommel ,  i n 1997,  we agai n anal yzed 

t he cont our s of  t he r ul e agai nst  doubl e count i ng.   Cook,  208 

Wi s.  2d at  175- 85.   The i ssue i n Cook was whet her  a mi l i t ar y 

pensi on t hat  was di v i ded bet ween t he spouses i n t he pr oper t y 

di v i s i on coul d al so be consi der ed i ncome when cal cul at i ng 

mai nt enance.   I d.  at  175.   Whi l e t he f act s of  Cook di d not  

r equi r e us t o " ascer t ai n t he pr eci se scope of  Kr onf or st ' s 

' doubl e- count i ng'  r ul e, "  f r om our  r evi ew of  t he doubl e- count i ng 
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case l aw,  we concl uded any pr ohi bi t i on of  doubl e count i ng must  

be f l exi bl e.   I d.  at  179.   Namel y,  we opi ned t hat  gi ven t he 

" i nf i ni t e r ange of  f act ual  s i t uat i ons f aci ng ci r cui t  cour t s i n 

di v i di ng pr oper t y and det er mi ni ng mai nt enance and chi l d 

suppor t , "  i t  woul d be unwi se t o pr oscr i be i nf l exi bl e doubl e-

count i ng r ul es.   I d.  at  180.   I nst ead,  we st r essed t hat  " t he 

' doubl e- count i ng'  r ul e ser ves t o war n par t i es,  counsel  and t he 

cour t s t o avoi d unf ai r ness by car ef ul l y consi der i ng t he di v i s i on 

of  i ncome- pr oduci ng and non- i ncome- pr oduci ng asset s and t he 

pr obabl e ef f ect s of  t hat  di v i s i on on t he need f or  mai nt enance 

and t he avai l abi l i t y  of  i ncome t o bot h par ent s f or  chi l d 

suppor t . "   I d.   I n shor t ,  when anal yzi ng whet her  t her e has been 

doubl e count i ng,  t he f ocus shoul d be on f ai r ness,  not  r i gi d 

doubl e- count i ng r ul es.   

D.   Appl i cat i on 

a.   Goodwi l l  

¶55 We now appl y t he l egal  pr i nci pl es set  f or t h above t o 

t he f act s and ci r cumst ances of  t hi s case.   St ar t i ng wi t h t he 

val ue of  pr of essi onal  goodwi l l  i n Or t hodont i c Speci al i st s,  Ti m 

cont ends t hat  t he ent i r e val ue of  t he sal abl e pr of essi onal  

goodwi l l  i n Or t hodont i c Speci al i st s shoul d not  be i ncl uded i n 

t he di v i s i bl e mar i t al  est at e.   Speci f i cal l y,  Ti m woul d l i ke what  

he cl assi f i es as per sonal  goodwi l l  t o be excl uded. 22  Not abl y,  

Ti m does not  ar gue t hat ,  i f ,  as a mat t er  of  l aw,  t he ent i r e 

                                                 
22 Ti m does not  aver  t hat  ent er pr i se goodwi l l  i s  excl udabl e 

f r om t he mar i t al  est at e.   See supr a ¶17 above.  
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val ue of  Or t hodont i c Speci al i st s '  sal abl e goodwi l l  i s  i ncl udabl e 

i n t he mar i t al  est at e,  t he c i r cui t  cour t ' s  f i ndi ng t hat  

Or t hodont i c Speci al i st s '  val ue i s $1, 058, 000 was cl ear l y 

er r oneous.   Nor  does he chal l enge t hat  t he pr oper t y shoul d be 

di v i ded equal l y.    

¶56 Pur suant  t o our  concl usi on above,  see supr a I I . B. ,  t he 

ent i r e amount  of  sal abl e pr of ess i onal  goodwi l l  was appr opr i at el y  

i ncl uded i n t he mar i t al  est at e.   Her e,  Ti m has not  shown t hat  

t he $1, 058, 000 val ue pl aced on Or t hodont i c Speci al i st s i ncl udes 

nonsal abl e goodwi l l .   Rat her ,  t he f act s i ndi cat e t he cont r ar y.   

I n par t i cul ar ,  Ti m bought  t he pr act i ce,  over  a decade ago,  f or  

$930, 000.   Appr oxi mat el y 90 per cent  of  t hi s pur chase pr i ce was 

pai d f or  goodwi l l .   Mor eover ,  Ti m t est i f i ed t hat  t hi s goodwi l l  

i ncl uded " Dr .  Gr ady' s name,  t he noncompet e c l ause,  and t he 

empl oyment  agr eement  t hat  Dr .  Gr ady woul d st ay on t o i nt r oduce 

me t o hi s exi st i ng pat i ent s,  [ and]  t o counsel  me t hr ough t he 

pr ocess of  l ear ni ng how t o do busi ness, "  much of  whi ch i s 

i ncl uded i n what  Ti m cl assi f i es as per sonal  goodwi l l .  

¶57 As t he sal e f r om Dr .  Gr ady t o Ti m shows,  per sonal  

goodwi l l  i n an or t hodont i c pr act i ce i s sal abl e.   I t  i s  

appr opr i at e t o i ncl ude t he sal abl e goodwi l l  f r om Or t hodont i c 

Speci al i st s i n t he di v i s i bl e mar i t al  est at e.   See Sommer f i el d,  

154 Wi s.  2d at  854.    

¶58 Mor eover ,  t he r ecor d i s r epl et e wi t h evi dence t hat  

Tr acy cont r i but ed t o t he devel opment  and success of  Or t hodont i c 

Speci al i st s.   Ther e i s no quest i on t hat  she hel ped t o cr eat e t he 

busi ness' s goodwi l l .   Consequent l y,  under  t he st at ut or y 
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pr esumpt i on of  an equal  di v i s i on of  t he mar i t al  est at e and t he 

cont r i but i ons of  bot h par t i es t o t he cr eat i on of  t he mar i t al  

est at e her ei n,  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on when i t  i ncl uded t he goodwi l l  associ at ed wi t h 

Or t hodont i c Speci al i st s i n t he mar i t al  est at e and di v i ded i t  on 

a 50: 50 basi s.   St at ed ot her wi se,  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  i ncl uded t he ent i r e 

$1, 058, 000 val ue of  Or t hodont i c Speci al i st s '  goodwi l l  i n t he 

mar i t al  est at e.    

b.   Doubl e count i ng 

¶59 Ti m ar gues t hat  t he c i r cui t  cour t  doubl e count ed t he 

val ue of  hi s pr of essi onal  goodwi l l  when i t  i ncl uded t he goodwi l l  

i n t he di v i s i bl e mar i t al  est at e,  and t hen based Tr acy' s 

mai nt enance awar d on Ti m' s expect ed f ut ur e ear ni ngs.   Accor di ng 

t o Ti m,  t he expect ed f ut ur e ear ni ngs al so i ncl uded t he val ue of  

t he goodwi l l  because i t  was cal cul at ed usi ng Ti m' s aver age 

i ncome over  t he pr ecedi ng f i ve year s whi ch was i ncr eased by t he 

goodwi l l .   We di sagr ee.  

¶60 We st ar t  by under scor i ng our  di r ect i ve i n Cook t hat  

t he r ul e agai nst  doubl e count i ng i s advi sor y and not  absol ut e.   

Cook,  208 Wi s.  2d at  180.   As set  f or t h above,  t he doubl e 

count i ng r ul e does not  pr ohi bi t  t he i ncl usi on of  i nvest ment  

i ncome f r om asset s awar ded t o a spouse as par t  of  pr oper t y 

di v i s i on when cal cul at i ng mai nt enance.   Hommel ,  162 Wi s.  2d at  

792.   Thi s i s so because t he val ue of  t he i nvest ment  asset  i s 

separ at e f r om t he i ncome i t  pr oduces.   Cont r ar i l y ,  pensi on 

benef i t  payout s ( unt i l  t hey r each t he amount  of  t he val uat i on 
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gi ven t he pensi on as an asset  at  t he t i me of  t he pr oper t y 

di v i s i on)  do not  cr eat e val ue separ at e f r om t he pensi on as an 

asset  at  t he t i me of  t he pr oper t y di v i s i on.   Ol ski ,  197 Wi s.  2d 

at  243- 51;  Pel ot ,  116 Wi s.  2d at  343.   Appl y i ng t hese pr i nci pl es 

t o t he case at  hand,  we concl ude t hat  t he sal abl e pr of essi onal  

goodwi l l  i n Or t hodont i c Speci al i st s i s s i mi l ar  t o an asset  t hat  

pr oduces i ncome.  

¶61 As wi t h an i ncome pr oduci ng asset ,  t he val ue of  

Or t hodont i c Speci al i st s at  t he t i me of  t he pr oper t y di v i s i on had 

a set  val ue,  namel y,  $1, 058, 000.   I f  Ti m so chose,  at  t he t i me 

of  t he pr oper t y di v i s i on,  he coul d have sol d Or t hodont i c  

Speci al i st s and r eal i zed t hi s  val ue.   Or ,  he coul d r et ai n 

Or t hodont i c Speci al i st s,  ear n i ncome f r om i t  and sel l  i t  at  a 

l at er  t i me.   Consequent l y,  Ti m has t he opt i on of  cont i nui ng t o 

gener at e subst ant i al  i ncome f r om Or t hodont i c Speci al i st s wi t hout  

di mi ni shi ng i t s val ue.   Speci f i cal l y,  t he c i r cui t  cour t  f ound 

t hat  i f  Ti m wor ks 40 hour s per  week,  Ti m' s i ncome wi l l  be 

$465, 000 annual l y.   As wi t h i ncome f r om an i ncome ear ni ng asset ,  

t hi s i ncome i s separ at e f r om t he val ue of  Or t hodont i c 

Speci al i st s as i t  exi st ed at  t he t i me of  t he pr oper t y di v i s i on.   

Consequent l y,  t he c i r cui t  cour t  di d not  doubl e count  Or t hodont i c  

Speci al i st s '  pr of essi onal  goodwi l l  and,  t her ef or e,  di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  awar ded Tr acy 

$16, 000 per  mont h,  f or  20 year s,  i n mai nt enance.  

I I I .   CONCLUSI ON 

¶62 We concl ude t he ent i r e val ue of  sal abl e pr of essi onal  

goodwi l l  was pr oper l y count ed as di v i s i bl e pr oper t y i n t he 
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mar i t al  est at e.   Mor eover ,  we concl ude t hat  t he c i r cui t  cour t  

di d not  doubl e count  t he pr of essi onal  goodwi l l  f r om Or t hodont i c 

Speci al i st s i n t he mai nt enance awar d.   Accor di ngl y,  we af f i r m 

t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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