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No. 2009AP639
(L.C. No. 2007FA208)

STATE OF W SCONSI N ) I N SUPREME COURT

In re the marri age of:

Tracy J. MReat h,
’ FI LED
Petitioner-Respondent,
JUL 12, 2011
V.
A. John Voel ker
Timot hy J. MReat h, Acting Clerk of Supreme

Cour t

Respondent - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a published
opi nion of the court of appeals! affirming the circuit court's
order? that Tinothy MReath (Tin) pay Tracy MReath (Tracy)
$796,720 to equalize the property division upon the couple's
divorce, as well as $16,000 per nmonth for 20 vyears in

mai nt enance. The questions presented are: (1) whether the

! MReath v. MReath, 2010 W App 101, 329 Ws. 2d 155, 789
N. W 2d 89.

2 The Honorabl e James Evenson of Sauk County presi ded.
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entire value of the salable professional goodwill® of Tinis
interest in Othodontic Specialists, S.C can be counted as
divisible property in a marital estate, and (2) if the answer to
the first question is yes, did the circuit court double count
the value of the professional goodw | | in Othodontic
Specialists when it based Tracy's naintenance award on Tims
expected future earnings from Orthodontic Specialists.

12 W conclude the entire value of the salable
pr of essi onal goodwi || was properly counted as divisible property
in the marital estate. Moreover, we conclude that the circuit
court did not double count the professional goodw !l from
Orthodontic Specialists in the maintenance award. Accordi ngly,
we affirmthe decision of the court of appeals.

. BACKGROUND
A.  Facts

13 This case requires us to review the circuit court's

order dividing marital property and awarding nmaintenance in a

di vorce proceeding.* Tracy and Tim were nmarried on August 27,

3 Professional goodwill is the goodwill that is attendant to
a professional business. See infra 928. As di scussed bel ow,
for the purpose of property division, some courts and scholars
di vide professional goodwill into two conponents: " per sonal
goodwi I | " and "enterprise goodw I ." See infra 1138-309. For
reasons set forth below, see infra 9Y39-41, we do not divide
prof essional goodw I|l. Therefore, when discussing "professional
goodwi I " throughout this opinion, we are referring to both

conponent s of professional goodw || .

* The majority of the facts set out below are taken fromthe
t horough factual findings set forth by the circuit court. \Wen
we derive facts fromelsewhere in the record, we so note.
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1988. Three children, all of whom were mnors at the tine the
di vorce proceedings were initiated, were born of their marriage.?®

14 In 1991, Tim received his dental degree, and in 1993,
he received a master's degree in orthodontia. Accordingly, nost
of Tims dental education was pursued during the marriage. Tim
took out student loans to fund his education, all of which were
repaid with marital funds.

15 Upon receiving his masters in orthodontia, Tim worked
as an associate at Othodontic Specialists for two years. Tim
t hen purchased the Baraboo and Portage |ocations of Othodontic
Specialists fromDr. G ady.

16 Tim paid approxi mately $930,000 for the two |ocations
of Orthodontic Specialists. A portion of this purchase price
was attributed to a nonconpete agreement that Dr. Gady signed
and to transitional services that Dr. Gady provided Tim
Specifically, Tim testified that $100,000 was for the physical
assets, corporate name, and corporate goodw |I. The remai ni ng
$830,000 was for, as Tim described, "Dr. Gady's nane, the
nonconpete clause, and the enploynent agreenent that Dr. G ady
woul d stay on to introduce me to his existing patients, [and] to
counsel ne through the process of |earning how to do business.”

17 Wth regard to the nonconpete agreenent, Timtestified
that he would not have purchased Othodontic Specialists for as

high of a price as he did wthout a nonconpete agreenent

® The MReaths' eldest child has since reached the age of
maj ority.
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because, "[Dr. Grady] could have just opened up a business just
dowmn the street and |I'm assum ng that he would have taken not
only the majority of patients with him but the mgjority of the
future patients in the area." Tim also testified that he was
not aware of any transaction in the field of orthodontics, for
any substantial value, that took place wthout a nonconpete
agr eement. According to Tim "the nanme of the practitioner is
al ways weighted very heavily as opposed to the goodw Il or the
val ue of the nane of the practice or corporation."”

18 Tim has worked as the sole owner of Othodontic
Specialists since he purchased it from Dr. G ady. Tim has
historically averaged a 60-hour work  week. This is
significantly nore than the average orthodontist who works only
35 hours per week. Recently, Tim has reduced the nunber of
hours he works to approximately 45 hours per week. Tim has no
plans to sell or dispose of his practice.

19 Tim has been very successful in operating Othodontic
Speci al i st s. H s annual gross business revenues in the five
years leading up to the divorce ranged from $1.6 mllion to in
excess of $1.8 million. |In the sanme five years, Timreceived an

average yearly net cash flow from Othodontic Specialists of
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$697,522.° Notably, Othodontic Specialists maintains the only
orthodontic offices in Baraboo and Portage.

10 The success of Othodontic Specialists has resulted in
a relatively high standard of living for the MReath famly.
They have significant assets and little, if any, personal debt.

11 Unlike Tim Tracy does not have a professional degree.
She is a high school graduate with sonme college credits, but no
col | ege degree. Tracy worked outside the hone while Tim was
attending dental school. Throughout much of their marriage,
however, Tracy worked as a honenmaker and the primary caretaker
for the couple's children. Specifically, she was conpletely out
of the workforce from 1993 to 2000. From 2000 to 2008, she
performed sone financial and clerical duties for Othodontic
Speci al i st s. In this position, she was paid $15,000 to $16, 000
per year. The circuit court found Tracy has a current earning
capacity of $14.50 per hour, or $30, 160 annually.

B. Procedural History
12 On May 16, 2007, Tracy filed a petition for divorce in

Sauk County Circuit Court. Upon entering the order of divorce

® The circuit court found the income calcul ations conducted
by Tracy's expert to be correct, and rejected those conducted by
Tims expert. The circuit court's finding that Tims expert had
made an incorrect incone valuation was based on the fact that

Tims expert limted his calculations to one year, 2007, which
happened to be the worst financial year for Timin the preceding
five years. On appeal, Tim does not challenge the incone

cal cul ati ons adopted by the circuit court.
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the circuit court, anong other things, divided the marital
property and awarded mai ntenance to Tracy.’

113 Regarding the marital property division, wth the
exception of the value of Othodontic Specialists, the parties
stipulated to the value of their marital assets. They al so
stipulated to a division of assets wth a balancing paynent.
Hearings were held on the appropriate fair market valuation of
Orthodontic  Specialists, and resulted in a valuation of
$1, 058, 000. This was the value given by Tracy's expert, Craig
Billings (Billings). The court rejected the $415,000 val uation
of Tims expert, Dennis Ksicinski (Ksicinski).?

14 Having valued Othodontic Specialists at $1, 058, 000,

the court turned to dividing the assets. The court found that

" The parties entered into a stipulated agreement regarding
t he custody and physical placenent of their three children.

8 In accepting Billings' valuation, the court highlighted
that Billings had "provided a conprehensive and thorough
evaluation® of the business and "[h]is conclusions were
supported by direct work with the practice including a site
visit or visits, conversations with [Tim a] review of the
financial records" and "external information sources unique to
t he profession such as surveys and professional journal data.”

The court found Ksicinski's valuation problematic because,
anong ot her t hi ngs, Ksi ci nski relied significantly on
information provided by Tim and did little independent or
critical analysis; Ksicinski used only financial data from 2007
(one of Othodontic Specialists' worst financial years in terns
of net incone) in making his valuations; Ksicinski did not |ook
to outside sources and industry norns to support hi s
concl usions; and Ksicinski's valuation was not supported by the
record given the fact that Tim had bought the practice in the
1990s for over $900,000 and the business grossed in excess of
$1.6 mllion per year.
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there was no reason to deviate from the presunption of equa
property division in Ws. Stat. § 767.61(3) (2009-10).° It then
conbi ned the $1,058,000 valuation of Othodontic Specialists
with the other, stipulated to, assets in the marital estate.
Because, anong other assets, Tim was the stipulated owner of
Orthodontic Specialists, Tims total assets exceeded Tracy's by
$1, 593, 440. As such, to equalize the property division, the
court awarded Tracy $796,720, to be paid at the rate of no |ess
t han $80, 000 per year plus accrued interest.

15 Next, to set nmaintenance, the court used Tinls average
annual earnings from Othodontic Specialists over the preceding
five years, i.e., $697,522. However, because the $697,522
salary was based on Tim working 50-70 hours per week, the court
adjusted the figure to reflect a 40-hour work  week.
Consequently, the court set Tims expected annual income from
Orthodontic Specialists at $465, 000 (rounded). Next, the court
took its finding that Tracy had a current earning capacity of
$14.50 per hour, or $30,160 annually. The court then added
these incone calculations to the other sources of incone
available to the parties, specifically rental and investnent
income, and found that Tims total annual incone was $535, 806
(or $44,650/ month) and Tracy's total annual incone was $75, 944
(or $6, 328/ nont h).

® All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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116 Wth these figures in hand, the court considered the
statutory factors set forth in Ws. Stat. 8§ 767.56 in deciding
whether to award naintenance.® In considering these factors,
the court found that it was unlikely that Tracy would ever have
TimMs earning capacity or an incone that would allow for a
standard of living conparable to that enjoyed during the
marriage. The court also underscored that Tracy had contri buted
to the dental education and increased earning capacity of Tim
Based on these findings, the court awarded Tracy naintenance in
t he amount of $16, 000 per nonth for a period of 20 years.

117 Tim appealed and the court of appeals affirned.

McReath v. McReath, 2010 W App 101, 329 Ws. 2d 155, 789 N W 2d

89. Timargued that the circuit court erred as a matter of |aw

when it treated his personal' goodwill in Othodontic
Specialists as divisible property. Id., 91 The court of
appeals affirnmed on the basis that the personal goodw || was

sal abl e, as evidenced by the fact that Tim hinself had paid for
the personal goodw | | of Dr. Grady when he bought the
orthodontic practice and the reality that any hypothetical buyer

woul d demand a nonconpete agreenent. ld., 9717-18. Because

10 See infra note 17 and the accompanying text for a list of

the Ws. Stat. 8 767.56 factors and a discussion of nmmintenance
awards in Wsconsin.

1 The court of appeals wuses the term "professional

goodw I " to describe what we later discuss as "personal
goodwi I I ," and the term "corporate goodwi I |" to describe what we
| ater discuss as "enterprise goodwil|l." See infra section IIl.B

To avoid confusion, we use the ternms we enploy herein to
descri be the court of appeals decision.
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there is no rule excluding salable goodw Il from divisible
property, the court of appeals concluded that the circuit court
did not err when it included personal goodwill in the marita
estate. 1d., 119.

118 Additionally, Tim argued that the «circuit court

i nproperly double counted his personal goodwill in Othodontic
Speci al i st s. The goodwi I|l, he averred, was counted first when
it was considered a divisible asset. It was then counted a

second time when naintenance was awarded based on his earning
capacity that was calculated, in part, wusing his personal
goodwi Il. Id., 132. The court considered three alternatives to
address Tim s double counting concerns. First, as suggested by
Tim circuit courts could exclude all personal goodw I,
regardl ess of whether it is salable, from property division.
Id., 9935-46. The court rejected this alternative. 1d., 946.
Second, also suggested by Tim <circuit courts could include
sal able personal goodwill in divisible property, and then
conpensate by nmaking a downward adjustnent when awarding
mai nt enance. Id., 91147-409. The court also rejected this
alternative. 1d., 149.

19 Third, the court considered Tracy's suggested approach
that it characterized as: "include all salable goodwill, both
[enterprise] and [personal], as a divisible asset and then,
essentially, ignore the fact that Timis earnings are intertw ned
with part of the divisible assets.” 1d., 150. Havi ng rejected
the two approaches advocated by Tim the court adopted Tracy's
approach, opining that there was no "existing rule precluding

9
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this approach.” [d. Accordingly, the court of appeals affirmed
the property division and mai nt enance awar ded.
120 W granted review and now affirmthe court of appeals.
1. DI SCUSSI ON
A.  Standard of Review
121 The division of marital property and the calcul ation
of maintenance are mtters typically left to the sound

di scretion of the circuit court. Rohde- G ovanni v. Baungart,

2004 W 27, 9117, 269 Ws. 2d 598, 676 N.W2d 452; Cook v. Cook,

208 Ws. 2d 166, 171, 560 N.wW2d 246 (1997). W do not disturb
a circuit court's discretionary determ nations about property

division and the calculation of nmaintenance unless the court

erroneously exercised 1its discretion. Rohde- G ovanni, 269
Ws. 2d 598, ¢117. A circuit court erroneously exercises its
discretion if it makes an error of |aw Id., 918. The issues

presented here concern whether the «circuit court applied
incorrect legal standards in dividing marital property and
cal cul ati ng mai nt enance.

22 When an issue of law arises while we are reviewing a
circuit court's exercise of discretion, we review that issue
i ndependently, but benefiting from the analyses of the court of

appeals and circuit court. Id., 919; Marder v. Bd. of Regents

of the Univ. of Ws. Sys., 2005 W 159, 919, 286 Ws. 2d 252,

706 N.W2d 110. Moreover, in deciding legal issues, we uphold
the circuit court's findings of fact unless they are clearly

erroneous. Phelps v. Physicians Ins. Co. of Ws., Inc., 2009 W

74, 9134, 319 Ws. 2d 1, 768 N W2d 615. "[ T] he valuation of
10
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marital assets is a finding of fact." Liddle v. Liddle, 140

Ws. 2d 132, 136, 410 N.W2d 196 (Ct. App. 1987).
B. Marital Estate and Goodw I |

123 Chapter 767 of the Wsconsin Statutes, "Actions
Affecting the Famly," sets forth how a presiding court should
divide the marital estate wupon divorce. W sconsin Stat.
8§ 767.61(1) requires the court to divide the property of the
parties wupon divorce. Section 767.61(2) identifies property
that is subject to division by describing the Iimted types of
property that generally are not subject to division on divorce.?'?
The property subject to division is considered the narital

estate for purposes of property division upon divorce. St ei nke

v. Steinke, 126 Ws. 2d 372, 380, 376 N.W2d 839 (1985).

12 Excl uded property includes:

property shown to have been acquired by either party
prior to or during the course of the marriage . :

1. As a gift from a person other than the other
party.

2. By reason  of the death of anot her,
i ncl udi ng, but not limted to, life 1insurance

proceeds; paynents mnade under a deferred enploynent
benefit plan, as defined in s. 766.01(4)(a), or an
i ndividual retirement account; and property acquired
by right of survivorship, by a trust distribution, by
bequest or inheritance or by a payable on death or a
transfer on death arrangenent under ch. 705

3. Wth funds acquired in a manner provided in
subd. 1. or 2.

Ws. Stat. 8 767.61(2)(a). If excluding this property "wll
create a hardship on the other party or on the children of the
marriage," the court may nonetheless divide the property in a
"fair and equitable manner." 8§ 767.61(2)(b).

11
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24 When engaged in dividing the narital estate, a circuit
court is to proceed under the presunption of equal division.
Ws. St at . 8§ 767.61(3). Dividing the estate equally
"effectuates the policy that each spouse nmakes a valuable
contribution to the marriage and that each spouse should be
conpensated for his or her respective contributions.” Steinke
126 Ws. 2d at 380-81. W have explained the rationale behind
equal division when one spouse | eaves the work force to care for

t he coupl e's donestic needs:

Part of the rationale in creating the presunption of
equal property division is that the honenmaki ng partner
has contributed services which have enabled the
financially supporting partner to achieve his or her
station in life, and in so doing the honenaking
partner has lost ground in the job market.

ld. (internal quotation marks and citation omtted). Despite
the presunption of equal division, the court has the discretion

to alter the distribution after considering nunmerous factors. !

13 Those factors, enunmerated in Ws. Stat. § 767.61(3), are:
(a) The length of the marri age.

(b) The property brought to the nmarriage by each
party.

(c) \Whether one of the parties has substanti al
assets not subject to division by the court.

(d) The contribution of each party to the
marriage, giving appropriate economc value to each
party's contribution in honenmaking and child care
servi ces.

(e) The age and physical and enotional health of
the parties.

12
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125 Property valued for the purpose of dividing the

marital estate should be valued at its fair market val ue.

(f) The contribution by one party to the
education, training or increased earning power of the
ot her .

(g) The ear ni ng capacity of each party,
i ncl udi ng educational background, training, enploynent
skills, work experience, length of absence from the
job market, custodial responsibilities for children
and the time and expense necessary to acquire
sufficient education or training to enable the party

to becone self-supporting at a standard of [living
reasonably conparable to that enjoyed during the
marri age.

(h) The desirability of awarding the famly hone
or the right to live therein for a reasonable period
to the party having physical placenent for the greater
period of tine.

(1) The amount and duration of an order under s.
767.56 granting mai ntenance paynents to either party,
any order for periodic famly support paynents under
S. 767.531 and whether the property division is in
lieu of such paynents.

(j) Oher economc circunstances of each party,
i ncluding pension benefits, vested or unvested, and
future interests.

(k) The tax consequences to each party.

(L) Any witten agreenent nade by the parties
before or during the marriage concerning any
arrangenment for property distribution; such agreenents
shall be binding upon the court except that no such
agreenent shall be binding where the ternms of the
agreenent are inequitable as to either party. The
court shall presunme any such agreenent to be equitable
as to both parties.

(m Such other factors as the court may in each
i ndi vi dual case determne to be rel evant.

13
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Liddle, 140 Ws. 2d at 138. "Fair market value is the price
that property wll bring when offered for sale by one who
desires but is not obligated to sell and bought by one who is
wi [ l'ing but not obligated to buy." I1d.

26 In this case, the issue is whether the entire val ue of
the sal able professional goodwill in Othodontic Specialists is
included in the marital estate subject to division under Ws.
Stat. 8§ 767.61. Subsection 767.61(2) does not explicitly
excl ude professional goodwi Il fromthe divisible marital estate.
Consequently, we turn to the applicable case law and policy

considerations to decide whether the entire value of the sal able

prof essional goodw Il is subject to property division.
127 Defining professional goodw Il is a necessary starting
poi nt . In 1967, we recognized a business's goodwill as a

divisible marital asset. Spheeris v. Spheeris, 37 Ws. 2d 497

155 N.w2d 130 (1967). In doing so, we wunderscored the
difficulty in defining the concept, but set forth the follow ng
definition:

In its broadest sense the intangible asset called
good will nay be said to be reputation; however, a
better description would probably be that elenment of
value which inheres in the fixed and favorable
consideration of custonmers arising from an established
and wel | - conduct ed busi ness.

Id. at 504 (footnote and internal quotation marks omtted).
Simlarly, the court of appeals has advanced the follow ng
definition:

The advantage or benefit which is acquired by an
establishment beyond the nere value of the capital

14
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st ock, funds, or property enployed therein, in
consequence of the (general public patronage and
encouragenent which it receives from constant or
habi tual custoners on account of its |ocal position,
or common celebrity, or reputation for skill or
af fl uence, or punctuality, or from other accidental
circunstances or necessities, or even from ancient
partiality or prejudices.

Hol brook v. Hol brook, 103 Ws. 2d 327, 345, 309 N W2d 343 (C.

App. 1981) (citing 38 Am Jur. 2d., Goodwill & 1 (1968)).
Stated another way, goodwill is "[a] business's reputation,
patronage, and other intangible assets that are considered when
apprai sing the business, [especially] for purchase; the ability
to earn income in excess of the incone that would be expected

from the business viewed as a nere collection of assets.”

Black's Law Dictionary 763 (9th ed. 2009). Sinply stated,
goodwi Il is "an asset of recognized value beyond the tangible
assets of [a business]."” Taylor v. Taylor, 386 N W2d 851, 857
(Neb. 1986).

128 Oiginally, it was posited that goodwll did not
i nhere in pr of essi onal busi nesses because pr of essi onal
busi nesses depend on the skill and reputation of t he
pr of essi onal . Hol br ook, 103 Ws. 2d at 346. However, courts
and scholars now recognize goodwi |l in professional businesses.

See, e.qg., id. at 347-49; Peerenboom v. Peerenboom 147 Ws. 2d

547, 550-52, 433 N.W2d 282 (C. App. 1988); Golden v. Gol den,

75 Cal. Rptr. 735, 737-38 (Ct. App. 1969); Christopher A Tiso,

Present Positions on Professional Goodwl]l: More Focus or

Sinply More Hocus Pocus?, 20 J. Am Acad. Matrinonial L. 51, 52

(2006) [hereinafter "Tiso, Present Positions"]. When goodwi | |

15
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inheres in a professional business, it is nost properly
classified as "professional goodwill." Tiso, Present Positions,
at 52.

129 As aforenentioned, we recognized goodw Il as part of
the divisible marital estate as early as 1967. In Spheeris, in

order to calculate M. Spheeris's net worth for the divorce
judgnent, the circuit court included the value of the goodwl|
attributable to the retail discount store owned by M. Spheeris.

Spheeris, 37 Ws. 2d at 503. M. Spheeris did not challenge the

inclusion of goodwill as a divisible marital asset; rather, he
chal l enged the valuation of the goodwi |l by use of predictive
formul as, absent a sale of the business. 1d. at 506. I n ot her

words, M. Spheeris argued that "the only way to establish
[goodwi I I] is through a purchase price agreed wupon in a
voluntary armis-length transaction.” 1d.

130 We disagreed, holding that there need not be an actual
sale in order to determne the existence and value of a

busi ness's goodwi I |. W stat ed:

It is true that the best indicator of [goodwi|ll] would
be such a purchase price. However, there is no
authority in Wsconsin that would either proscribe or
preclude the wuse of mathematical conputations to

determine the value of [goodw II]. Actually, the
enpl oynent of such mat hemat i cal formul as in
determ ning [goodw | |] appears to be w despread.
Id. W opined further that when determning the value of
goodwi I I, there are no prescribed fornmulas the circuit court

nust apply. Id.

16
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131 Wile Spheeri s i nvol ved a commerci al busi ness,
subsequent W sconsin cases have recognized goodw || in
prof essional practices. |In Holbrook, M. Hol brook was a partner

in a large law firm Hol br ook, 103 Ws. 2d at 330. The court

of appeals considered whether the circuit court had erroneously

determined that the goodwll in M. Holbrook's partnership
interest in the law firmwas a divisible marital asset. | d. at
344. In concluding that the circuit court did err, the court

began its discussion with a blanket statenent that, standing

alone, would inply the court was prohibiting any inclusion of

professional goodwill in the divisible nmarital estate. The
court stated, "[w]le are not persuaded that the concept of
professional goodwill as a divisible marital asset should be
adopted in Wsconsin." 1d. at 350.

32 However, the court's subsequent discussion focused on
its assunption that professional goodw Il cannot be sold, and

"accrues to the benefit of the owners only through increased

salary." 1d. For instance, the court conpared the professional
goodwi | | I n M. Hol br ook' s partnership i nt erest to a
pr of essi onal degree. It opined that "[l]ike an educational

degree, a partner's theoretical share of a law firms goodw ||

cannot be exchanged on an open narket: it cannot be assigned,

sold, transferred, conveyed or pledged. . . . In both cases,

the '"asset' involved is not salable and has conputable value to

the individual only to the extent that it promses increased
future earnings."” Id. at 351 (enphasis added) (footnote
omtted). Moreover, the court wunderscored that, apart from

17



No. 2009AP639

receiving the value of his capital account, M. Holbrook was
"[e]thically and contractually . . . prevented from otherw se

di sposing of his interest”" in the firm 1d. at 352.

133 Accordingly, W sconsin courts consi deri ng t he
val uation of professional goodw |l subsequent to Hol brook have
limted Hol brook's assertion that professional goodwill is not

part of the divisible marital estate to situations where the
pr of essi onal goodw | | is nonsal abl e. For exanpl e, in
Peer enboom the court of appeals concluded that the goodwi Il in
a divorcing spouse's dental practice could be a divisible

marital asset. Peer enboom 147 Ws. 2d at 552. The court

di sti ngui shed Hol br ook:

Hol brook . . . involved the division of an individual
lawer's interest in a large law firm The court
expl ai ned that due to ethical and contractual
consi derati ons, his interest in the law firms
goodwi I I could not be exchanged or sold on the open
mar ket . The court concluded therefore that it would

be inequitable to conpel "a professional practitioner
to pay a spouse a share of intangible assets at a
judicially determ ned value that could not be realized
by a sale or another nethod of Iliquidating value."

In contrast, in this case the record shows no
ethical or contractual barrier to [Dr. Peerenboon s]
di sposing of his interest in his dental practice.
Accordingly, to the extent that the evidence shows
that the goodwi || exists, is marketable, and that its
value is sonething over and above the value of the
practice's assets and the professional's skills and
services, it may be included as an asset in the
marital estate and be subject to division.

Id. at 551-52 (quoting Hol brook, 103 Ws. 2d at 351).
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134 Simlarly, in Somerfield v. Sommerfield, 154 Ws. 2d

840, 454 N.W2d 55 (C. App. 1990), the court of appeals held
that the circuit court erred when, for the purpose of setting
the value of M. Sommerfield s accounting practice, it
di sregarded the expert wtness's valuation of the practice's
goodw | | . Id. at 852-54. Starting wth the premse that
goodwi I | can be a marketable asset, the court underscored the
expert's opinion that a nonconpete agreenment covering two years
woul d be the normal condition under which a practice like M.
Sommerfield s would be sold. 1d. at 853. Concluding that there
was no evidence that such a nonconpete agreenent would be
unenforceable, the court held that the circuit court erroneously
found that there was not separate, marketable goodw |l in M.
Somerfield s practice that could be included in the divisible
marital estate. 1d. at 854.

135 In accordance with previous Wsconsin case |aw, we
conclude today that when valuing a business interest that is
part of the marital estate for purposes of divorce, a circuit
court shall include the value of the salable professional
goodwi || attendant to the business interest.'® In addition to

the above discussed case law, this conclusion is supported by

¥ I'n the case before us, there was no contention that the
business interest in Othodontic Specialists was not part of the
marital estate. Rat her, the issue presented turned on how t hat
interest was to be valued. However, there may be occasi ons when
the issue is whether the business interest should be included in
the nmarital estate in the first instance. See Steinmann v.

St ei nmann, 2008 W 43, 1128-29, 309 Ws. 2d 29, 749 N . W2d 145.
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Ws. Stat. 8 767.61 and the policy considerations behind
8 767.61.
136 First, while Ws. Stat. 8 767.61(2) excludes specific

property from the marital estate, professional goodwill is not
listed therein. Mor eover, under 8 767.61(3), we presune that
t he marit al estate shoul d be di vi ded equal ly. As

af orenenti oned, the presunption of equal division recognizes the
contributions of each spouse to the marriage, including a

homemaker spouse's lost earning capacity from being out of the

job market. Were the salable professional goodwll is
devel oped during the marriage, it defies the presunption of
equality to exclude it from the divisible marital estate. As

one court has expl ai ned:

[T]he wife, by virtue of her position of wife, nade to
that [goodwill] value the same contribution as does a
wife to any of t he husband' s ear ni ngs and
accurul ations during the marriage. She is as nuch
entitled to be reconpensed for that contribution as if
it were represented by the increased value of stock in
a famly busi ness.

Gol den, 75 Cal. Rptr. at 738.1%°

137 In sum pursuant to Ws. Stat. § 767.61, Wsconsin
case law and the policy supporting the presunption of equality
in the division of the marital estate, we hold that a circuit

court shall include salable professional goodwill in the

5 1n Golden v. Golden, 75 Cal. Rptr. 735 (Ct. App. 1969),
t he non-professional spouse was the wfe. W recognize that the
roles could easily be reversed, with the non-professional spouse
bei ng the husband.
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divisible marital estate when the business interest to which the
goodwi Il is attendant is an asset subject to 8§ 767.61

138 Tim urges us to require circuit courts to divide
prof essional goodwill into two subgroups, "personal" goodw ||
and "enterprise" goodwill, and to create a presunption that
personal goodwi Il is excluded fromthe marital estate. This is
an approach taken by sone courts and schol ars. See Tiso,

Present Positions, at 53.

139 When professional goodwi |l is so divided, enterprise
goodwi Il is <characterized as "[g]Joodwi |l in a professional
practice . . . attributable to the business enterprise itself by

virtue of its existing arrangenents wth suppliers, custoners or
others, and its anticipated future custonmer base due to factors

attributable to the business.™ ld. (quoting Yoon v. Yoon, 711

N.E.2d 1265, 1268 (Ind. 1999)); see also May v. My, 589 S E 2d

536, 541-42 (W Va. 2003). Personal goodwill, on the other
hand, is characterized as the goodw || that is "attributable to
the individual owner's personal skill, training or reputation,”
i.e., it is "the goodw Il that depends on the continued presence
of a particular individual." [|d. (quoting Yoon, 711 N E 2d at
1268-69); see also May, 589 S. E. 2d at 542.

140 Some courts that divide professional goodwi !l into
enterprise and personal goodw Il have concluded that enterprise
goodwi Il is included in the divisible mrital estate, and
personal goodwi Il is not. This conclusion is based in |arge
part on the belief that enterprise goodwill is salable, while
personal goodwill is not. For instance, in Yoon, the Suprene
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Court of Indiana included enterprise goodwill in the divisible
est at e, expl aining that while "[i]t IS not necessarily
mar ketable in the sense that there is a ready and easily priced
market for it, [] it is in general transferable to others and
has a value to others."” Yoon, 711 N E 2d at 1269. Wth respect

to personal goodwill, however, the Yoon court explained that

because personal goodw Il depends on the continued presence of
the particular professional, it "represents nothing nore than
the future earning capacity of the individual." Id.
Consequently, based on its belief that personal goodwill is not
sal able, the Yoon court excluded personal goodwill from the

marital estate. Id.; see also Antolik v. Harvey, 761 P.2d 305,

317-18 (Haw. Ct. App. 1988).

141 After revi ewi ng cases t hat di stingui sh bet ween
personal and enterprise goodwll, we choose not to require
circuit courts to draw a distinction between personal and

enterprise goodw Il when dividing a marital estate that includes

pr of essi onal goodw | I|. This is so because the prem se on which
the distinction is grounded—that enterprise goodw || is salable
and personal goodw Il is not—+s m staken. As evidenced by the

facts of the case at hand, Tim testified that when he bought
Othodontic Specialists for $930,000, nearly 90 percent of the
sale price was for the professional goodwllI. Tim descri bed
this goodwi Il as including elenents of "personal"” goodw ll|:
"Dr. Grady's nane, the nonconpete clause, and the enploynent

agreenent that Dr. Grady would stay on to introduce nme to his
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existing patients."” Therefore, as this case denonstrates, in
sone situations, personal goodw Il is sal able.
C. Maintenance and Doubl e Counti ng

42 Having concluded that a circuit court shall consider

sal abl e professional goodwi ll, including what sonme courts term
"personal” goodwi ||, as a divisible marital asset, we now set
forth the law applicable to the second issue presented. The

second issue presented is whether the circuit court double
counted the value of Tims professional goodw |l by basing
Tracy's mai ntenance award on Tim s expected future earnings when
the future earnings wll arise from Othodontic Specialists.

Under Tims line of reasoning, the circuit court counted the

goodwi I once when it treated the goodwill as a divisible
marital asset. Tim contends that the <court then counted
prof essional goodwi Il a second tine when it awarded maintenance

based on his past earnings from Othodontic Specialists, given
t hat professional goodw Il increased those past earnings.

143 We begin wth an overview of nai ntenance in Wsconsin.
Mai nt enance awar ds'® upon a divorce are governed by Ws. Stat.
8§ 767. 56. Pursuant to 8 767.56, a circuit court "may grant an
order requiring nmaintenance paynents to either party for a
limted or indefinite length of time" after considering a |ist

of enunmerated factors. As aforenentioned, it is wthin the

16 Generally, maintenance is "[f]inancial support given by
one person to another, [usually] paid as a result of a |egal
separation or divorce." Black's Law Dictionary 1039 (9th ed.
2009).

7 Those factors are:
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circuit court's discretion to determ ne the anpbunt and duration

(1) The length of the marri age.

(2) The age and physical and enotional health of
the parties.

(3) The division of property nade under s.
767.61.

(4) The educational |evel of each party at the
time of nmarriage and at the tinme the action is
conmenced.

(5) The earning capacity of the party seeking

mai nt enance, i ncl udi ng educat i onal backgr ound,
training, enploynment skills, work experience, |ength
of absence from the j ob mar ket , cust odi al

responsibilities for children and the tine and expense
necessary to acquire sufficient education or training
to enable the party to find appropriate enploynent.

(6) The feasibility that the party seeking
mai nt enance can becone self-supporting at a standard
of living reasonably conparable to that enjoyed during
the marriage, and, if so, the length of tinme necessary
to achi eve this goal

(7) The tax consequences to each party.

(8 Any nutual agreenent made by the parties
before or during the marriage, according to the terns
of which one party has nade financial or service
contributions to the other with the expectation of
reci procation or other conpensation in the future, if
the repaynent has not been made, or any nutual
agreenent nade by the parties before or during the
marri age concerning any arrangenent for the financial
support of the parties.

(9) The contribution by one party to the
education, training or increased earning power of the
ot her.

(10) Such other factors as the court may in each
i ndi vi dual case determne to be rel evant.
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of mai nt enance. Rohde- G ovanni, 269 Ws. 2d 598, 117. However ,

the factors enunerated in 8§ 767.56 should be the "touchstone of

anal ysi s" when a court sets nmaintenance. LaRocque v. LaRocque

139 Ws. 2d 23, 32, 406 N.W2d 736 (1987).

44 There are two objectives that an award of naintenance

seeks to neet. The first objective is support of the payee
spouse. Id. at 33. This objective may not be nmet by nerely
mai ntai ni ng the payee spouse at a subsistence level. 1d. at 35.

Rat her, mai ntenance should support the payee spouse at the pre-
divorce standard. |d. This standard should be neasured by "the
lifestyle that the parties enjoyed in the years immediately
before the divorce and could anticipate enjoying if they were to
stay married." 1d. at 36. The second objective is fairness,
which ains to "conpensate the recipient spouse for contributions
made to the marriage, give effect to the parties' financial
arrangenments, or prevent unjust enrichnent of either party.”
Id. at 33.

145 When determ ning the appropriate nai ntenance award, we
have instructed courts to start with "the proposition that the
dependent partner nmay be entitled to 50 percent of the total
earnings of both parties" and then make any needed adjustnents
after considering the Ws. Stat. 8§ 767.56 factors. Bahr v.
Bahr, 107 Ws. 2d 72, 85, 318 N W2d 391 (1982); see also
Heppner v. Heppner, 2009 W App 90, 912, 319 Ws. 2d 237, 768

N.W2d 261. Notw t hstanding the proscribed starting point,
"[t] he paynment of maintenance is not to be viewed as a pernmanent

annuity." Vander Perren v. Vander Perren, 105 Ws. 2d 219, 230,
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313 N.W2d 813 (1982). Rat her, maintenance is "designed to
mai ntain a party at an appropriate standard of |iving, under the
facts and circunmstances of the individual case, until the party
exercising reasonable diligence has reached a level of incone
where nai ntenance is no | onger necessary." |d.

146 As is the case here, concerns about double counting
sonetines arise when awardi ng naintenance. We first pronounced

the rule against double counting in Kronforst v. Kronforst, 21

Ws. 2d 54, 123 N.W2d 528 (1963). At issue in Kronforst was
the counting of M. Kronforst's interest in his enploynent
profit-sharing trust. The trust was set up so that, upon
termnation of his enploynent, M. Kronforst could either
withdraw his interest from the trust or have his interest
di sbursed to himin nonthly installnments over ten years. [d. at
63. Wen dividing the marital estate upon the couple's divorce,
the ~circuit court included, as a divisible asset, M.
Kronforst's interest in the trust and awarded the interest to
him?'® 1d.

147 On review, we concluded that the «circuit court
properly included M. Kronforst's interest in the trust in the
divisible estate. W held, however, that the circuit court
erred when it al so considered the paynents fromthe trust as M.

Kronforst's inconme when cal cul ati ng mai ntenance. ld. at 63-64.

We underscored that at the tine of trial, M. Kronforst was on

18 Ms. Kronforst was awarded 49 percent of the net estate,
and M. Kronforst was awarded 51 percent. Kronforst .

Kronforst, 21 Ws. 2d 54, 60, 123 N.W2d 528 (1963).

26



No. 2009AP639

extended nedical |eave, and therefore, "all probabilities" were
that he would not return to work, nmeaning that his interest in

the trust would not grow. Id. at 63. As such, we opined:

W view the matter no differently than if the $9, 749
had constituted cash in a bank deposit standing in
defendant’'s nane. Such an asset cannot be included as
a principal asset in making division of the estate and
then also as an incone item to be considered in
awar di ng al i nony.

|d. at 64.
148 CQur case l|law since Kronforst has refined the rule

agai nst doubl e counting. In Homrel v. Hommel, 162 Ws. 2d 782,

471 NW2d 1 (1991), we held that, generally, it did not violate
the rule against double counting to include "investnent incone
from assets awarded to a spouse as part of an equal division of
property pursuant to a divorce settlenent [when] calculating
that spouse's inconme for purposes of revising a naintenance
award to the payee spouse.” Id. at 793. In so holding, we
relied in part on the court of appeal's rationale and holding in

Pel ot v. Pelot, 116 Ws. 2d 339, 342 NW2d 64 (Ct. App. 1983).

149 In Pelot, wien dividing the marital estate, the
circuit court assigned M. Pelot his union pension fund. Id. at
341. The fund was calculated to have a present value of $9, 680
at the tinme of the property division. Id. Later, when M.
Pel ot noved to nodify the nmmintenance M. Pelot was paying to
Ms. Pelot, the circuit court included in M. Pelot's inconme the
mont hly benefits fromthe pension fund. 1d. at 342. On review,
the court of appeals acknow edged the Kronforst rule against
double counting, asserting that "[i]f the present value is
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included in the estate, then the pension paynents thenselves are
not [to be] counted as inconme for purposes of fixing maintenance
when the divorce is granted.” 1d. at 343.

150 The court went on, however, to question whether the
Kronforst rule is absolute. Id. at 344. Specifically, the
court underscored that there is a close relationship between
mai nt enance and property division, as evidenced by the fact
that, pursuant to Ws. Stat. 8§ 767.26(3) (1981-82), one of the
factors that a circuit court nust consider in setting
mai ntenance is the property division. ' 1d. Because of this
close relationship between maintenance and property division,
the court concluded that "if the value of a pension fund is
included in the property division, the court may consider it
when nmaking a mai ntenance award, although it nust be considered
differently from property which can be presently enjoyed." Id.
at 345.

151 Based on this conclusion, the court held that "the
trial court should exclude from[M. Pelot's] incone his nonthly
retirement benefits until those benefits total $9,680, the value
of the fund when it was assigned to himin the divorce." 1d. at

342-43 (enphasis added). Once M. Pelot received the val ue of

19 The court of appeals pointed out that Kronforst was
deci ded before the 1977 Divorce Reform Act. Pelot v. Pelot, 116
Ws. 2d 339, 344, 342 NW2d 64 (C. App. 1983). Consequent |y,
the statute in effect at that tinme did not include the
enunerated factors. See generally Ws. Stat. ch. 247 (1963).
However, as with Ws. Stat. 8 767.26(3) (1981-82), one factor
listed in Ws. Stat. 8 767.56 is the division of marital

property.
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the pension assigned to him when the marital estate was divided
(i.e., the $9,680), then his pension benefits could be
considered inconme. |1d. at 346. W have since applied the sanme
rule as the court of appeals applied in Pelot for when pension
benefit payout s can be considered i ncone in awar di ng

mai nt enance. O ski v. dski, 197 Ws. 2d 237, 251, 540 N W2d

412 (1995) (assum ng, based on the facts in the record, that the
enpl oyee husband had received the full value of the pension
benefits awarded him in the property division and holding,
therefore, that "all future receipts of pension benefits are
avai l abl e in their entirety for possi bl e mai nt enance
obl i gations").

52 Qur reliance on Pelot in Homel illustrates our
rationale in Hommel for concluding that investnent inconme that
arises from a divided asset can be considered when determ ning
mai ntenance.” As in Pelot, in the typical property division

case involving a pension, the trial court may determ ne the

20 While we were not as explicit in explaining our rationale
as we could have been in Homel, we now attenpt to better
illumnate the rational e underlying our hol ding.
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present value of the pension.?® \When the present value of a
pension plan is calculated, that present value is based, in

part, on projected future benefit paynents. See generally

Pelot, 116 Ws. 2d at 341-43; see also Blooner v. Blooner, 84

Ws. 2d 124, 130-32, 267 N W2d 235 (1978) (explaining how
numerous courts have calculated the present value of pension
funds for property division purposes). Therefore, assum ng the
enpl oyee spouse is awarded the present value of the asset, he or
she does not receive the value of the asset at the tine of the
property division. Rat her, the spouse receives that value via
future paynents. Accordingly, as the court of appeals in Pelot
underscored, it would be double counting to count the present
value of the pension as a divisible asset and also count the
future paynents as incone, since the incone, up to the valuation
pl aced on the pension at the tine of the division, are one and

t he sane.

2L "wWe have long recognized that a pension interest is very
difficult to value." Qdski v. dski, 197 Ws. 2d 237, 248, 540
N.W2d 412 (1995) (citations and internal quotation marks
omtted). As we have explained, "[t]he problem of valuing
prospective benefits wunder a pension plan is frequently
exacerbated by the fact that unmatured rights may be term nated
by death, discharge, or other contingencies. . . . Valuation is
further conplicated by the dual nature of nbst pension plans
| f the enployee continues to work until retirenent, the paynents
to the enployee, to the extent derived from enployer's
contributions, are in the nature of deferred conpensation. If,
however, the enployee term nates work before retirenent age, the
usual plan provides at least for the return of enployee
contributions.™” Bl ooner v. Blooner, 84 Ws. 2d 124, 130, 267
N.W2d 235 (1978) (internal citations omtted). This conplexity
underscores the necessity to give trial courts "broad discretion
in valuing pension rights." 1d. at 134.
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153 Contrarily, when an incone earning asset is assigned
to one spouse, as in Hommel, that spouse, generally, receives
the full fair market value of that asset at the tinme of the
property division. Stated otherwi se, if the spouse was awarded
i ncome property, that spouse could turn around and sell the
income property the next day and, thereby, attain the value of
the property. The spouse could also elect to keep the property
and earn incone fromit. As the spouse earns incone, he or she
does not |ose the value of the property because he or she al ways
has the option to sell the property for fair market value.
Therefore, unlike pension benefit paynments (up to the present
value placed on the pension at the tinme of the division), the
value of investnent property is separate from the incone it
gener at es. Consequently, as Hommel held, counting income from
incone earning assets wll typically not inplicate double

counti ng. Hommel , 162 Ws. 2d at 792; see also, Heppner, 319

Ws. 2d 237, 918 (concluding there is no inproper double
counting when inconme from stock options awarded during property
division is included in income when cal cul ati ng mai nt enance) .

154 Several years after Hommel, in 1997, we again anal yzed
the contours of the rule against double counting. Cook, 208
Ws. 2d at 175-85. The issue in Cook was whether a mlitary
pension that was divided between the spouses in the property
division could also be considered income when calculating
mai nt enance. Id. at 175. Wiile the facts of Cook did not
require us to "ascertain the precise scope of Kronforst's
"doubl e-counting' rule,” from our review of the double-counting
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case |law, we concluded any prohibition of double counting nust
be flexible. Id. at 179. Nanely, we opined that given the
"infinite range of factual situations facing circuit courts in
dividing property and determning rmaintenance and child
support,” it would be unwise to proscribe inflexible double-
counting rules. Id. at 180. Instead, we stressed that "the
"doubl e-counting' rule serves to warn parties, counsel and the
courts to avoid unfairness by carefully considering the division
of incone-producing and non-income-producing assets and the
probable effects of that division on the need for maintenance
and the availability of inconme to both parents for child
support.” Id. In short, when analyzing whether there has been
double counting, the focus should be on fairness, not rigid
doubl e-counti ng rul es.
D. Application
a. Goodwill

155 W& now apply the legal principles set forth above to
the facts and circunstances of this case. Starting with the
value of professional goodwill in Othodontic Specialists, Tim
contends that the entire value of the salable professional
goodwi Il in Othodontic Specialists should not be included in

the divisible marital estate. Specifically, Timwould |Iike what

he classifies as personal goodwill to be excluded.? Notably,
Tim does not argue that, if, as a matter of law, the entire
22 Tim does not aver that enterprise goodwi |l is excludable

fromthe marital estate. See supra Y17 above.
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val ue of Orthodontic Specialists' salable goodw Il is includable
in the mrital estate, the circuit court's finding that
Othodontic Specialists' value is $1,058,000 was clearly
erroneous. Nor does he challenge that the property should be
di vi ded equal | y.

56 Pursuant to our conclusion above, see supra |I.B., the
entire amount of sal able professional goodw || was appropriately
included in the marital estate. Here, Tim has not shown that
the $1,058,000 value placed on Othodontic Specialists includes
nonsal abl e goodw | | . Rather, the facts indicate the contrary.
In particular, Tim bought the practice, over a decade ago, for
$930, 000. Approxi mately 90 percent of this purchase price was
paid for goodw | |. Moreover, Tim testified that this goodw ||
included "Dr. Grady's nane, the nonconpete clause, and the
enpl oynent agreenment that Dr. Grady would stay on to introduce
me to his existing patients, [and] to counsel nme through the
process of Jlearning how to do business,” much of which is
included in what Timcl assifies as personal goodw I |.

157 As the sale from Dr. Gady to Tim shows, personal

goodwi Il in an orthodontic practice 1is salable. It is
appropriate to include the salable goodwi Il from Othodontic
Specialists in the divisible marital estate. See Sommerfield,

154 Ws. 2d at 854.

158 Moreover, the record is replete with evidence that
Tracy contributed to the devel opnment and success of Othodontic
Specialists. There is no question that she helped to create the
business's goodw I |. Consequent |y, under the statutory
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presunption of an equal division of the nmarital estate and the
contributions of both parties to the creation of the narital
estate herein, the circuit court did not erroneously exercise
its discretion when it included the goodw Il associated wth
Orthodontic Specialists in the marital estate and divided it on
a 50:50 basis. Stated otherwise, the circuit court did not
erroneously exercise its discretion when it included the entire
$1, 058,000 value of Othodontic Specialists' goodwill in the
marital estate.
b. Doubl e counting

59 Tim argues that the circuit court double counted the
val ue of his professional goodw Il when it included the goodw ||
in the divisible marital estate, and then based Tracy's
mai nt enance award on Tims expected future earnings. Accor di ng
to Tim the expected future earnings also included the val ue of
the goodwi |l because it was calculated using Tinmls average
i ncone over the preceding five years which was increased by the
goodwi I I . We di sagree.

160 We start by underscoring our directive in Cook that
the rule against double counting is advisory and not absol ute.
Cook, 208 Ws. 2d at 180. As set forth above, the double
counting rule does not prohibit the inclusion of investnent
income from assets awarded to a spouse as part of property
di vi sion when cal cul ati ng mai nt enance. Hommel, 162 Ws. 2d at
792. This is so because the value of the investnent asset is
separate from the income it produces. Contrarily, pension
benefit payouts (until they reach the anobunt of the valuation
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given the pension as an asset at the tinme of the property
division) do not create value separate from the pension as an
asset at the tine of the property division. Jdski, 197 Ws. 2d
at 243-51; Pelot, 116 Ws. 2d at 343. Applying these principles
to the case at hand, we conclude that the sal able professional
goodwi Il in Othodontic Specialists is simlar to an asset that
produces i ncone.

161 As wth an incone producing asset, the value of
Orthodontic Specialists at the tinme of the property division had
a set value, nanely, $1, 058, 000. If Tim so chose, at the tine
of the property division, he <could have sold Othodontic
Specialists and realized this value. O, he could retain
Orthodontic Specialists, earn incone fromit and sell it at a
later tine. Consequently, Tim has the option of continuing to
generate substantial income from Orthodontic Specialists wthout
di mnishing its value. Specifically, the circuit court found
that if Tim works 40 hours per week, Timis incone wll be
$465, 000 annually. As with income from an incone earning asset,
this income is separate from the value of Othodontic
Specialists as it existed at the time of the property division
Consequently, the circuit court did not double count Othodontic
Specialists' professional goodwill and, therefore, did not
erroneously exercise its discretion when it awarded Tracy
$16, 000 per nonth, for 20 years, in naintenance.

1. CONCLUSI ON

162 We conclude the entire value of salable professional

goodwi Il was properly counted as divisible property in the
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marital estate. Moreover, we conclude that the circuit court
did not double count the professional goodw Il from O'thodontic
Specialists in the maintenance award. Accordingly, we affirm

the decision of the court of appeals.
By the Court.—Fhe decision of the court of appeals is

af firned.
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