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81.01 Highways; duties of town board. The town board shall have the care and 
supervision of all highways in the town, except as otherwise provided. The town board 
shall : 

(1) Appoint in writing if it deems advisable a superintendent of highways to super­
vise, under the direction of the hoard, the construction and repair of said highways and 
bridges and fix the compensation and the amount of the bond of such superintendent. 
Where no superintendent of highways is appointed, it shall be the duty of the town board 
to perform all the duties that are prescribed by law for the superintendent of highways 
to perform. 

(2) Provide the superintendent of highways with necessary forms and hooks made in 
compliance with standards prescribed hy the state highway commission. 

(3) Provide machinery, implements, material and equipment needed to construct and 
repair said highways and bridges, and for that pl1l'pose may acquire by purchase or by 
condemnation in the manner provided by chapter 32 gravel pits and stone quarries, but 
the total sum spent under this subsection shall not exceed $3,000 in any year, unless a 
greater sum be authorized by the town meeting. 

(4) Compel the superintendent of highways from time to time to perform his official 
duties. 

(5) Erect and repair guidehoards where deemed necessary on main traveled highways. 
(6) Assess the highway taxes in their town in each year. 
(7) Expend for highway purposes so much of the income taxes of the town as the 

board shall deem best. 
(8) Direct when and where all town moneys received from highway taxes and other 

available highway funds shall be expended. 
(9) Designate highways that shall be known as dragged roads, and divide the same 

into sections, and to appoint dragmen for each section whose duty it shall be to drag his 
section under the direction of the town board, or to contract to have any section dragged, 
and fix the compensation therefor, preference to lJe given to occupants of lands abutting 
such road. 

(10) Enter any private lands with their employes and agents for the purposes of re­
moving weeds and brush and of erecting 01' removing such fences as may be necessary to 
keep highways reasonably free from snow .and open for tra.vel dming the winter season. 

History: 1951 c. 107. 

81.02 Superintendent; appointment; compensation; bond; highway districts. The 
town board may appoint more than one superintendent of highways. If lllore than one is 
appointed the town board shall divide the town into as many districts as there are super­
intendents. The districts shall be numbered and a snperintendent shall be assigned to each 
district. The term of office of highway superintendents shall be one year from the date of 
their appointment. A superintendent of highways may be compensated by a regular sal­
ary or by a pel' diem allowance, to be paid out of the highway fund or out of the general 
fund of the town. In addition to his salary or per diem compensation the superintendent 
lllay be paid out of either of said funds a stated amount for the maintenance and upkeep 
of a horse or automobile 01' motor truck. Such superintendent before he enters upon his 
duties shall execute an official bond in such sum as the town board shall require, with sure­
ties to be approved by the board, and file said bond with the town clerk. 
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81.03 Superintendent of highways; duties. The superintendent of highways shall 
supervise the construction and maintenance of all highways in his district required to be 
maintained by the town, and keep them passable at all times, and perform such other 
services in connection with said highways as the town board requires, and keep a full 
account of all his receipts and disbursements. He may make such arrangement for the 
prosecution of his work as he deems necessary anel appoint such foremen as the highway 
work requires. When any highway under his charge becomes impassable he shall put the 
same in passable condition as soon as practicable. He shall make a complete and full 
repOl't of all funds received and disbursed by him whenever requested so to do by the 
town boarel, and shall also make a complete and full report to each annual town meeting. 
The superintendent, and in his absence the town board, shall immediately upon notice of 
its existence fill or remove any depression, ditch, hump or embankment which impedes the 
use of any highway in his district. 

81.04 Highway funds disbursed. All payments for work performed and materials 
furnished on town highways and payable out of town funds shall be by order drawn upon 
the town treasurer and signed by the town clerk and countersigned by the town chairman, 
but in a town where there is a superintendent of highways no order shall be drawn until 
the claim therefor has been certified by the superintendent of highways to be correct and 
due and has been entered in the books of the superintendent, showing the date, amount and 
nature of the claim. 

81.05 Waterways; maintenance by towns. The town board of any town in which 
is situated any waterway suitable for general and useful navigation by boats and launches 
may, by order to be recorded by the town clerk, adopt the same as a public waterway of 
the town and may thereupon expend highway funds in the improvement and maintenance 
of the navigability thereof. But no amount in excess of $200 shall be expended on any 
such waterway in any year except in pursuance of a special appropriation therefor, voted 
at the annual town meeting. No town shall hecome liable in damages by reason of any 
defect 01' insufficiency of such a water highway. 

81.06 Entry on lands; purposes; road materials in highways. The town board may 
enter upon any lands neal' any highway in the town and there construct necessary drains 
01' ditches or embankments for the improvement or protedion of the hig'hway; and may 
enter upon any unimproved lands nEal' any highway in the town and take stone, gravel, 
sand, clay, earth or trees for the purposes of improving any highway, lmt shall carefully 
avoid doing any unnecessary injury to the premises; and may take stone, gravel or other 
suitable materials within the highway of the town to impl'ove any highway therein. No 
such material shall be removed from any town without the consent of the town board 
unless the highway on which the same is found is maintained by the county, in which case 
the county may use the same for any highway purpose. 

81.07 Entry on lands; Hppraisal of damages; appeals therefrom. The owner or 
oecupant of lands entered upon or used for any of the purposes mentioned in sectionG 
81.01 and 81.06 may apply to the town board to appraise the resulting damages, and such 
damages lllay be determined by agreement. If they are unable to agree upon the damages 
the board shall make and file an award of damages, and the owner or occupant may appeal 
from said award within the time and in the manner provided by section 80.24, and the 
proceedings on such appeal shall be governed by section 80.24 and following sections. 

81.08 Temporary highways ancI detours; damages. (1) When any highway shall 
be practically impassable or be dangerous to travel or when it shall be deemed necessary 
on account of construction or repair work thereon 01' for other reasons to suspend travel 
thereon or upon any pmt of such highway, the town board may upon its own motion lay 
out and open temporary highways for the accommodation of public travel through any 
lands. The board may contract in writing' with the owner 01' occupant, or both, of any 
land through which it proposes to layout such temporary highways, as to the location of 
the same, and the damages he is to receive, which contract shall be £led with the town 
clerk. In the absence of such contract the board shall determine by a written order £led 
with the town clerk both the location and the damages, and may immediately open such 
tEmporary highways. Such highways shall exist only so long as needed and shall be deemed 
vacated and discontinued when the permanent highway is again opened for public travel. 

(2) The owner or occupant of any land occupied by such temporary highway may at 
any time after it is opened and within 30 days after it is so vacated 01' discontinued apply 
to the town board to determine his damages; and thereafter the same proceedings may 
be had as in the case of a claim for damages under section 81.07. 

(3) In case such temporary highway is opened in connection with 01' on account ot 
road and bridge construction the damages agreed upon or awarded pursuant to this sec-
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tion may be treated as part of the construction cost and paid out of the construction funds 
in the customary manner of disbursing the same. 

81.11 Highway taxes; assessment; amount. (1) The town board, after each annual 
town meeting and prior to the first day of November following, shall assess the highway 
taxes for the ensuing year, and certify the same to the town clerk to be by him entered 
in the next town tax roll and collected as other town taxes are entered and collected. 

(2) In addition to the highway taxes voted by the town meeting, the board may assess 
not less than one nor more than 7 mills on the dollar of the taxable property of the ,town, 
but the total highway taxes voted by the town meeting and levied by the town board pur­
suant to this section shall not exceed 10 mills on the dollar. 

(3) No town containing' less than 500 inhabitants shall levy or collect in any year 
a highway tax of more than $3,000, exclusive of the amount levied under sections 83.01 to 
83.14; and no town containing 2 congressional townships 01' more and more than 500 in­
habitants a tax of more than $4,000 in any year, exclusive of the amount levied under 
sections 83.01 to 83.14 and of the mill taxes levied by the town board, upon its own author~ 
ity without direction from the town meeting. 

(4 ) No taxes shall be levied pursuant to this section which shall have the effect of 
increasing the total levy of taxes for all town purposes above the limit of one and one­
fourth pel' cent of the assessed valuation of the town for the preceding year. 

(5) The town board, upon its own authority and without direction from the annual 
town meeting, may levy and collect a tax on property located in a recorded plat situated 
in a town requiring the approval of such town board, and adjoining a private road used 
by the public located therein, and on property adjoining, where the owner regularly uses 
such road which is not a portion of any town, county, state 01' federal highway system, 
not exceeding 3 mills for each dollar of assessed valuation thereof. The proceeds of such 
tax shall be expended for the improvement and maintenance of any private roads used 
by the public located within such recorded plat. The town board shall not expend any of 
such funds upon a private driveway. 

81.12 Town highway ta:l{; emergency levy; limit of; anticipation and collection. 
(1) Whenever the highway funds provided or availahle therefor shall be insufficient to 
keep the highways open and in repair, the town board may levy a special or emergency 
highway tax, but not to exceed two and one-half mills on the dollar, and said tax shall be 
certified and entered in the tax roll and collected and expended as other highway taxes are. 
Not more than one levy shall be made in any year under this section and the amount levied 
shftll not exceed $600. The limits contained in section 81.11 and subsection (1) of section 
60.18 shall not apply to taxes levied pursuant to this section. 

(2) To render such tax .available and in anticipation of its collection, the town board 
may either borrow not exceeding the amount of said tax or may issue interest-bearing town 
orders, and the tax when collected shall constitute a special fund and shall be used so far 
as needed to pay the debt so incurred 01' the orders so issued. The total amount bOl'l'owed 
or the total amount of orders issued pursuant to this section shall not exceed the amount 
of the tax and the rate of interest shall not exceed 8 per cent. 

81.14 Highways; refusal of town to oven; appeal to county board; cost of opening~ 
(1) If any town, 01' towns in case of a, town line highway, either by the proper officers, 
or by a majority vote of the electors voting on such question, refuse, fail or neglect to 
open and put in reasonable condition for travel a highway, within one year from the date 
when it was laid out, or refuse, fail or neglect to repair any highway 01' build or repair 
any bridge thereon, in such town or towns, any 15 freeholders thereof may appeal to the 
county board of the county in which the highway 01' bridge is situated, by notice in writ­
ing served on the chairman or chairmen of the town or towns. For the purpose of this 
section all highways on town lines, which shall have been apportioned between towns, shall 
be considered as wholly within the town to which such part of said highway 01' bridge is 
apportioned. In case of town highways which are upon county lines and which hllve not 
been apportioned for the purpose of maintenance, the appeal may be made to the county 
board of either county. When it is appealed to, the county board shall, at the next regular 
meeting, either by a majority of its members or by a committee of not less than 3, examine 
such highway or bridge, and if they determine that it ought to be put in reasonable con­
dition for travel 01' ought to be repaired, the county board shall thereupon appropriate 
therefor sufficient funds to defraY.the estimated cost of opening 01' repairing the high­
way 01' building or repairing' the bridge, and the chairman of the county board shall cause 
the highway to be opened and put in reasonable condition for travel 01' cause the bridge 
to be repaired or built, and shall keep an accurate account of the expense thereof, and 
such expense when audited and allowed by the county board shall be charged to the town 
and added to the next county tax apportioned thereto and collected therewith. 
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. (2) If any county fails to aid in putting in reas6nahl~"~ondition for travel any county 
line highway, the adjoining county may, after not less than 20 days' notice in writing 
given to the county clerk of such county, put such highway in reasonable condition for 
travel and keep an accurate account of the expense thereof. Such expense when audited 
and allowed by the county board, shall be prorated and charged to the cOlmty whose duty 
it is .to keep the highway in condition for travel. Such county may then charge the ex­
pense to the town whose duty it is to keep the highway in repair and add it to the next 
county tax, apportion it thereto and collect it therewith. ' 

(3) In case the highway was laid out by commissioners upon reversing the decision 
of supervisors and an appeal is taken as provided in this section, the county board shall 
at the next regular meeting appropriate sufficient funds to defray the estimated costs 
and expense, of opening and putting such highway in reasonable condition for travel, and 
the chairman of the county board shall immediately after said meeting cause the highway 
to be put in reasonable condition for travel, keep an accurate account of the expense 
thereof; and such expense when audited and allowed by the county board, shall be charged 
to the towns, in such amounts and in such proportion as the county board shall determine 
and added to the next county tax apportioned thereto and collected therewith. No high­
way laid out by commissioners, or for which appeal for the opening thereof has been' 
taken to the county board, as provided in this section, shall be discontinued prior to the 
time said highway is actually opened for public travel. 

(4) In case of a county line highway which has not been apportioned between towns 
for the purpose of maintenance, and where an appeal may be taken to the county board 
of any county bounded by said highway, the expense incurred in opening and putting in 
reasonable condition for travel such highway, or in repairing it, or in building or repair­
ing any bridge thereon, shall be paid primarily by the county to which the appeal is taken, 
and by said county apportioned among all of the counties which are hounded in whole 
or in part by such highway, and the proportionate share of such costs and expense shall 
be paid by the other counties to the county to which the appeal is taken, upon presentation 
of a proper claim therefor, and when such expense has heen paid by the counties liable 
therefor it shall be charg'ed by the respective counties to their proper towns and added 
to the next county tax apportion~d to such towns and collected therewith. 

81.15 Damages caused by highway defects; liability of town and county. If dam­
ages happen to any person 01' his property by reason of the insufficiency or want of re­
pairs of any highway which any town, city or village is bound to keep in repair, the per­
son sustaining such damages shall have a right to recover the same from such town, city 
or village, but no action shall be maintained by a husband on account of injuries received 
by the wife, or by a parent on account of injuries received by a minor child. If such 
damages happen by reason of the insufficiency or want of repairs of a highway which any 
county by law or by agreement with any town, city or village is bound to keep in repair, 
or which occupies any land owned and controlled by the county, the county shall be 
liable therefor and the claim for damages shall be against the county. If the damages 
happen by reason of the insufficiency or want of repairs of a bridge erected or maintained 
at the expense of two or more towns the action shall be brought against all tne towns liable 
for the repairs of the bridge and upon recovery of judgment the damages and costs shall 
be paid by such towns in the proportion in which they are liable for such repairs; and the 
court may direct the judgment to be collected from each town for its proportion only. 
No such action shall be maintained unless within 30 days after the happening of the 
event causing such damages, notice in writing signed by the party, his agent or attorney 
shall be given to the county clerk of the county, a supervisor of the town, one of the trus­
tees of the village or mayor or city clerk of the city against which damages are claimed, 
stating the place where such damages occurred, and describing generally the insufficiency 
01' want of repair which occasioned it and that satisfaction therefor is claimed of such 
county, town, city or village. No notice given hereunder shall be deemed insufficient 01' 

invalid solely because of any inaccuracy or failure therein in stating the time, describing 
the place 01' the insufficiency or want of repairs which caused the damages for which satis­
faction is claimed, provided it shall appear that there was no intention on the part of the 
person giving the notice to mislead the other party and that such party was not in fact 
misled thereby. The amount recoverable by any person for any damages so sustained 
shall in no case exceed $5,000. No action shall be maintained to recover damages for 
injuries sustained by reason of an accumulation of snow or ice upon any bridge or high­
way, unless such accumulation existed for 3 weeks. . 

Evidence that a city had permitted an insufficient to render the city liable for the 
accumulation of snow and ice on a sidewalk injuries thereby sustained. (Ryer V. Janes­
extending along the side of a windswept ville. 101 W 371; Steele v. Chippewa Falls, 
athletic field owned by the city, with rough, 217 W 1, applied.) Thomas v. Appleton, 256 
uneven, ridged ice underneath the snow, and W 163, 40 NW (2d) 575. 
that a pedestrian slipped on top of a ridge The established rule of nonliabllity of 
Where it was slippery, but did not trip, was municipal corporations for negligence whl~ 
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engaged In g'Dvernmental DperatiDns ShDUld 
nDt be sO' cDnstrued by the cDurt as to' ex­
tend the exemptlDn beYDnd the bDundarles 
Df its previDus applicatiDn. Britten v. Eau 
Claire, 260 W 382, 51 NW (2d) 30. 

WiscDnsin municipalities are nDt liable 
tDr damage caused by their negligence in 
carrying DUt gDvernmental functiDns where 
they have nDt created a nuisance in fact; 
and even where such a nuisance has been 
created, liabllity is nDt impDsed if the re­
latiDnship Df gDVernDr and gDverned exists 
between the municipality and the injured 
party. The dDctrine Df "attractive nuisance" 
dDes nDt apply to' a municipality where the 
negligence Dccurred Dr the attractive CDn­
ditiDn was created in exercise Df a gDVern­
mental functiDn, even thDUgh the relatiDn­
ship Df gDvernDr and gDverned dDes nDt 
exist between the municipality and the in­
jured child. FlamingO' v. Waulcesha, 262 W 
219, 55 NW (2d) 24. 

In an actiDn against a city by a plaintiff 
whO' fell Dn an icy sidewalk but claimed 
that her injuries were caused by her heel 
getting caught in a hDle in the sidewalk, 
the trial cDurt cDrrectly set aside a special 
verdict fDr the plaintiff as nDt sUPPDrted by 
the evidence; the plaintiff's testimDny being 
uncertain and cDnfused as to' where she fell 
and as to' whether she merely slipped Dn 
the icy sidewalk Dr caught her heel in a 
hDle, and her estimate and that Df anDther 
witness, based Dn memDry and casual Db­
servatiDn, that there was a hDle 4% inches 
deep, being required to' yield to' testimDny 
Df a witness, based Dn actual measurements, 
that the WDrst defect was 1% inches deep, 
and such defect nDt being actiDnable under 
the facts appearing in the recDrd. JacDbsDn 
v. :Milwaukee, 262 W 256, 55 N"V (2d) 1. 

Where there was a depressiDn Df Dnly 
Dne and seven-eighths inches between 2 
slabs Df cDncrete sidewalk where the plain­
tiff fell, but bDth squares were cracked 
lengthwise in the center, and the nDrth half 
Df Dne slDped dDwn to' the crack at a 20 
pel' cent pitch, and the west edge was tipped 
laterally at an angle Df twO' and three­
eighths inches per fDDt, creating variDus 
angles Df tipping Dr SIDping in bDth squares, 
the questiDn Df insufficiency Dr want Df re­
pair Df the sidewall< was fDr the jur~ which 
cDuld find in the affirmative. (MCI.JDrmick 
V. Racine, 227 W 33, distinguished.) Fias v. 
Racine, 263 W 504, 58 NW (2d) 67. 

As distinguished frDm a hDle in a curb 
SO' far frDm the crDsswall< Dr the sidewall< 
that a pedestrian cannDt get intO' the hDle 
withDUt leaving the traveled pDrtiDn Df the 
thDrDughfare, when the imperfectiDn is SO' 
neal' the public way fDr travel Dr SO' CDn­
nected with it that the place fDr travel is 
nDt reaSDnably safe, the imperfectiDn may 
be an actiDnable defect. It is CDmmDn 
knDwledge that Dn busy streets the area 
frDm the curb to' the sidewalk, used by autD­
mDbilists fDr leaving Dr reaching parked 
autDmDbiles, is in cDnstant public use. In 
an actiDn fDr injuries sustained by the 
Dwner Df a parked autDmDbile in a fall 
caused by a brDken curbstDne, evidence that 
the curb and the area between the curb and 
the sidewalk were adapted to' use by the 
public fDr parking and 'gDing to' and frDm 
their autDmDbiles, and were SO' used to' such 
an extent that grass would nO' IDnger grDW 
In such area, was sufficient to' leave it to' the 
jury whether such defect was an actiDnable 
Dne, and suppDrted the jury's finding that 
such area was unsafe and dangerDus fDr 
travel with respect to' the curb and the 
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asphalt pDrtiDn. First Nat. Bank & Trust 
CD. v. S. C. JDhnsDn & SDns, 264 W 404, 59 
NW (2d) 445. 

A natural accumulatiDn Df snpw and Ice 
may cDnstitute an actiDnable defect Dr Db­
structiDn Dn a public sidewalk Dr way with­
DUt there ,being any structural defect in the 
sidewalk itself. (HeadnDte 1 in Dapper v. 
Milwaukee, 107 W. 88, is expressly disap­
prDved.) TrDbaugh v. Milwaukee, 265 W 475, 
61 NW (2d) 866. 

The prDvisiDn that nO' actiDn can be 
maintained fDr injuries sustained by reaSDn 
Df an accumulatiDn Df snDw Dr ice Dn any 
highway "unless such accumulatiDn existed 
fDr 3 weeks," is cDnstrued to' mean that, If 
at the beginning Df the 3-week pel'iDdthere 
was an accumulatiDn Df snDW Dr ice in such 
ridged Dr rutted cDnditiDn as to' cDnstitute 
an actiDnable defect under the statute, and 
if such accumulatiDn cDntinued in substan­
tially the same cDnditiDn fDr a periDd Df 3 
weeks Dr mDre, recDvery may then be had 
under the statute by a perSDn injured by 
reaSDn Df such defect, even thO' ugh there 
may ,have ,been SDme incidental change in 
the surface due to' freezing and thawing Dr 
the adding to' the accumulatiDn caused by 
snDwfall. TrDbaugh v. MilwaUkee, 265 W 
475, 61 NW (2d) 866. 

The ice in Drder to' cDnstitute a defect 
must, while adhering to' the walk, assume a 
fDrm which wDuld be a structural defect if 
the walk were itself SO' cDnstructed. Ruts 
3 to' 5 inches in depth and apprDximately 6 
inches in width WDrn in a natural accumu­
latiDn Df snDW and ice ·fDrmed Dn a public 
sidewalk crDssing an alley, which ruts re­
sulted frDm traffic using the alley, may 
cDnstitute such a defect. TrDbaugh v. Mil­
waukee, 265 W 475, 61 NW (2d) 866. 

331.045 applies to' actiDns under this sec­
tiDn. TrDbaugh v. MilwaUkee, 265 W 475, 
61 NW (2d) 866. 

AlthDUgh the duty Df a municipality to' 
make a highway reasDnably safe in its Drig­
inal cDnstructiDn is absDlute, the duty to' 
discDver and repair defects afterward DC­
curring, nDt by acts Df the municipallty, is 
O'ne invDlving Dnly Drdinary and reasDnable 
care and diligence. CDnrardy V. 'ShebDygan 
CDunty, 273 W 78, 76 NW (2d) 560. 

A water ShUtDff valve, prDtruding DUt Df 
and Dne inch abDve the level Df the side­
walk in. frDnt Df premises Dwned by tlhe 
defendant, was nDt an insufficiency Dr want 
of repair SO' as to' CDnstitute negligence fDr 
which the city wDuld be liable fDr injuries 
sustained by a pedestrian whO' fell by stnm­
bling Dver such valve, and it cannDt be held 
to' have created a defective and dangerDus 
cDnditiDn SO' as to' cDnstitute a nuisance 1'0'1' 
which the defendant abutting landDwner, 
whO' had nDt installed it, cDuld be held liable. 
Krejci v. LDjeski, 275 W 20, 80 N,V (2d) 794. 

A finding by the trial CDurt that an Dval 
hDle in a paved street 4% inches deep was an 
actiDnable insufficiency Dr want Df repair; 
the hDle can be near a curb since peDple 
can be expected to' wall< there in entering 
Dr leaving cars. Hales v. WauwatDsa, 275 
W 445, 82 NW (2d) 301. 

331.045 applies to' actiDns under this sec­
tiO'n. Hales v. WauwatDsa., 275 W 445, 82 
NW (2d) 301. 

Where sidewalk was uneven and IDwer 
than the grDund Dn either side and water 
and ice had cDllected Dn the walk, it was a 
jury questiDn whether plaintiff was justi­
fied in walking Dn a bank beside the walk 
at which place Ihe was hurt. Mueller v. Mil­
wa.ukee, 1 W (2d) 221, 83 NW (2d) 735. 

81.16 Officers, when liable for highway defects. If any highway, at the time of the 
occurrence of such damage, was insufficient or out of repair in consequence of the neglect 
or default of the superintendent of highways or town officer of the town or district in 
which the highway is situated or in consequence of the neglect or default of any commis­
sioner appointed by the county board, then the town or county against which any judg­
ment is recovered by reason of such defect may recover the amount of the judgment from 
such superintendent or commissioner or town officer. 

81.17 Highway defects; liability of wrongdoer; procedure. Whenever damages 
happen to any person or property by reason of any defect in any highway or other 
public ground, or from any other cause for which any town, city, village 01' county would 



81.35 TOWN HIGHWAYS 1608 

be liable, and such damages are caused by, .or arise fram, the wrang, default .or negligence 
thereaf and .of any persan, .or private carparatian, such persan .or private carparatian shall 
be primarily liable therefar; but the tawn, city, villag'e .or caunty may be sued with the 
persan .or private carparatian sa primarily liable. If the tawn, city, village .or caunty 
denies its primary liability and praves upan wham such liability rests the judgment shall 
be against all the defendants shawn by the verdict .or finding ta be liable far the dam­
ages; but judgment against the tawn, city, village .or caunty shall nat be enfarceable until 
executian has been issued against the party faund ta lJe primarily liable and retumed 
unsatisfied in whale .or in part; an such retUl'n being made the defendant tawn, city, village 
.or caunty shall be baund by the judgment. The unpaid balance shall be callected in the 
same way as ather judgments. 

An abutting lot owner who obstructs or 
interferes with a road or sidewalk in such 
a' way as to create a dangerous and defec­
tive condition is guilty of maintaining a 
nuisance, and the party so interfering is 
primarily liable to a party injured because 
of the defect, while the municipality which 
has the duty of keeping the highway free 
from such obstructions or defects is second­
arily liable. The evidence supported the 
jury's finding that a defect in a city curb 
was caused by activities of the defendant 
abutting lot owner in building its own curb 
and in asphalting the former grass strip 
from the curb to the sidewallr. First Nat. 

Bank & Trust Co. v. S. C. Johnson & Sons, 
264 W 404, 59 NW (2d) 445. 

If both a property 'owner and a city are 
liable because of a defect in the highway, 
whether that be a nuisance or' otherwise, 
the city is only secondarily liable and need 
pay only that part of the judg'ment which 
t.he plain tiff has been unable to collect from 
the property owner, so that, in such a case, 
the property owner can have no cause of 
action to recover from the city anything 
whiCh he has had to pay the plaintiff. We is 
v. A. T. Ripke & Sons, Inc., 271 WHO, 72 
NW (2d) 715. 

81.35 Tunnel under highway by landowner. The .owner .of land an bath sides of a 
town highway may construct a tunnel under the highway, and the necessary fences far 
the, passage .of stock, and other purpases, in such manner' as will nat interfere with .or 
endanger travel on the highway. Such tunnel shall nat be less than 25 feet in length and 
shall be maintained by the owner and he shall be liable for all damages which may be .oc­
casioned by failure to keep the tunnel in repair; but the electars of the tawn at an annual 
town meeting may authorize the canstructian .of any designated tunnel not less than 16 
feet in length. The chairman .of the town shall see that all tunnels in his town are made 
in accordance with this section and that they are kept in goad repair. 

. 81.36 Engines upon highways; regulations; damages. (1) The owner of any en­
gine, or any persan who propels .or causes such an engine to be prapelled 01' .otherwise 
moved or used alang or upon any tawn highway, shall he liable for· all damages that may 
be caused thereby ta such highway, .or any sluiceway, culvert or bridge thereon, or to any 
persan or corporation by reason of the propelling or .otherwise maving .or using the same 
upon any such highway in the follawing cases: 

(a) When such engine with its equipments and attachments and whatever it may be 
moving up an the highway shall weigh mare than 10 tans. 

(b) When any such engine shall be set up or used within the limits of any highway, 
for any other purpase than to be propelled .or otherwise moved along or upan it. . 

. (c) When any such engine shall be left unattended within the limits of any highway. 
(d) When any such engine shall be in a highway, whether standing 01' maving, and 

the persan in charge shall not signal and stap it when it is appraached within 15 rads in 
either direction by any team or any person riding or driving any animal, and desiring' to 
pass such engine, .or when the person .or persons in chm'ge .of snch engine shall neglect or 
refuse to render all praper assistance within their power ta enable such team .or persons to 
pass in safety. 

(e) When the persan in charge of any engine shall neglect ta span any bridge or cul­
vert having a plank floor befare crossing' the same, with hardwoad planks,· at least 2 inches 
thick and 12 inches wide, .or other sound planks .of like width, at least 3 inches thick, so 
that the engine wheels shall rest there an in crassing such bridge .or culvert. ' 

(2) The amonnt recavered by any town under the provisions .of this sectian, shall, 
when collected, be credited to the town highway fund. 

(3) Any persan in charge .of any engine having mud lugs an the drive wheels thereof, 
who shall neglect to span any bridge .or culvert befare crossing' the same with planks of 
tbe kind and in the manner as provided in paragraph (e) of subsectian (1) .of this section, 
shall be guilty of a misdemeanor, and an canvictian thereaf shall be punished by a fine of 
not less than $5 nar more than $25, or by imprisanment in the caunty jail not exceeding 20 
days. 

81.38 Town bridges; construction and repair; county aid. (1) When any town 
has voted to canstruct or l'epair any bridge an a highway maintainable by the town, and 
has provided for such portian of the cast .of such construction or repair as is required by 
this section, the town board shall file a petitian with the county baard setting forth said 
facts and the locatian of the bridge; and the caunty baard, except as herein provided, shall 
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thereupon appropriate such sum as will, with the money provided by the town, be sufficient 
to defray the expense of constructing or repairing such bridge, and shall levy a tax there­
for, which tax when collected shall be disbursed on the order of the chairman of the county 
board and the county clerk, when the town board and county highway committee shall file 
a written notice with the clerk that the work has been completed and accepted. The county 
board of any county which has never granted aid under this section may in its discretion 
refuse to make any appropriation. 

(2) If the town has an assessed valuation of $400,000 or over as last equalized by the 
county board, the county shall pay the cost in excess of $200 up to $400. The town and 
county shall each pay one-half of the cost of construction or repair above $400. If the 
town has an equalized assessed valuation of less than $400,000, the county shall pay the 
cost in excess of one-twentieth of one per cent of said valuation lmtil the cost equals one­
tenth of one per cent of said valuation. The town and county shall each pay one-half of 
the cost of such construction or repair in excess of one-tenth of one per cent of said valua-\ 
tion of the town. In determining the cost of construction or repair of any bridge, the cost 
of constructing or repail:ing any approach not exceeding 100 feet in length shall be in­
cluded. 

(3) Whenever the construction or repair of any such bridge must be made without 
delay, the town board may file its petition with the county clerk and the county highway 
committee, setting forth the facts respecting the necessity for llnmediate construction or 
repairs. It shall then be the duty of the town board and the county highway committee 
to make such construction or repairs with the least possible delay. The town board is 
authorized to borrow the entire cost of the work, and to include the town's share of such 
cost in the next tax levy. But if the said town's share of such cost shall exceed the amount 
produced by a tax of 2 mills on the dollar the action of a town meeting shall be required. 
The construction or repair of a bl:idge performed and accepted pursuant to this subsec­
tion shall entitle the town to the same county aid that the town would have been entitled 
to had it filed its petition with the county board as provided in subsection (1). 

(4) The county highway committee and the town board shall have full charge of let­
ting, inspecting and accepting the work, but the town board may leave the matter entirely 
in the hands of the county highway committee. 

(5) No county order shall be drawn under subsection (1) for the construction of a 
bridge unless the bridge is constructed in a workmanlike manner and built of creosoted 
wood or timber, steel, stone or concrete or of a combination thereof. 

(6) Any village, by a. resolution adopted by a two-thirds majority vote of all mem­
bers of the village board, may elect to become subject to all of the provisions of this 
section. Such election shall be effective when a <;ertified copy of such resolution is filed 
with the county board and approved by a majority vote of the members of the county 
board representing towns and representing villages which have become subject to th~ 
provisions of this section as provided in this subsection j and thereafter, until such villao'e 
ceases to be subject to the provisions of this section, the words "town" and "town board" 
as used in this section shall also apply respectively to such village and its village boare1. 
.A. village which has become subject to the provisions of this section as provided in this 
subsection may cease to be subject to such provisions only by the adoption of a resolution 
and its approval by the county board in the sume manner and by the same procedure by 
which a village may become subject to such provisions as provided in this subsection. 

(7) Except as provided in sections 81.38 (6) and 84.14 (3), nothing herein contain­
eel shall authOl'ize the levy of a tax upon the property in any city or village which is 
required to maintain its own lJridges, and the supervisors from such cities and villages 
shall have no vote upon any matter arising under this section. 

County highway committee may not re- vVords "any approach" in (2) construed 
fuse county aid to towns because they have to mean "every .bridge approach." 42 Atty. 
made application for state disaster aid under Gen. 329. 
86.24. 39 Atty. Gen. 273. See note to 86.34, citing 43 Atty. Gen. 192. 

81.39 Special town tax for repair of bridges. The town board may levy a tax for 
the purpose of rebuilding 01' repairing bridges and culverts which the town is required 
to maintain and which do not come within the provisions of section 81.38. But no such 
bu sllall exceed $300 for any bridge or culvert, and not more than one such tax shall be 
levied in any year. 

81.42 Dams used for bridges. (1) The town board may contract with the owner 
of any dam with a roadway thereon for the use of such roadway for highway purposes for 
such period of time as the board may determine. The contract shall provide that the road. 
way shall at all times be kept in repair by the owner. 

(2) Whenever any town board shall file its petition with the county board, sctting 
forth the fact that said town board has voted to acquire the right to use any such roadway, 
designating as near as may be the location of such dam and roadway, and stating the 
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amount agreed to be paid to the owner for the use thereof, the county board shall appro. 
pl1.ate a sum equal to one-half the amount so agreed to be paid for such use, and shall 
cause such sum to be paid to the treasurer of said town on the order of the chairman of 
the county board and county clerk whenever the town board shall notify them that a con­
tract for the use of such roadway has been executed. 

81.43 Street assessments in towns in Milwaukee county. (1) The town board of 
any town in any county having' a population of 250,000 or more may cause any street or 
alley or any part of any street or alley not less than 16 rods in length to be graded, 
paved, macadamized or otherwise improved, including the establishment of the grade, the 
construction of curbs and gutters, upon a petition therefor in wl1.ting signed by at least 
a majority of all the owners of real estate bounding both sides. 

(2) Before ordering any such work to be done, there shall be filed with the town 
clerk plans and specifications for the same, and an estimate of the cost of said work, and 
the town board may thereupon cause the work to be done. At any time aIter the filing 
of the plans and specifications for said work, the town board shall view the premises and 
determine the entire cost of the contemplated work and the benefits that shall accrue to 
the several lots, tracts or parcels of land fronting or abutting upon such street or pm'!; 
of street or alley to be improved, as the case may be, and the amount that shall be assessed 
under the provisions of this section to each such lot, tract or parcel of land as benefits ac­
cruing thereto by such contemplated work, and shall make and file with the town clerk a 
report of such determination upon such question. The town board shall thereupon levy 
and cause to be collected upon the lots, tracts or parcels of land fronting or abutting upon 
such street or part of street or alley, a tax sufficient to pay the expense of constructing 
such improvement as ordered opposite said property to the center of street or alley. 

(3) The town board shall make such levy by resolution, and immediately after the 
adoption of the same, such resolution, signed by the chairman and town clerk, shall be 
published once in each week for 2 weeks in a newspaper published regularly in such town, 
and if there be no such newspaper, 3 copies thereof shall be posted by the town clerk in 
3 public places in such town, and a notice therewith that at a certain time therein stated, 
the said town board will meet at their usual place of meeting and hear all objections which 
may be made to such assessment or any part thereof. 

(4) At the time so fixed, the said town board shall meet and hear all such objections, 
and for that purpose shall adjourn from day to day, not more than 3 days, and may 
by resolution modify such assessment in whole or part. At any time before the first day 
of November any party liable may pay any such tax to the town treasurer. On such first 
day of November, if any such tax remains unpaid, the town treasurer shall make a certi­
fied statement showing what taxes levied remain unpaid, and file same with the town 
clerk, who shall extend the same upon the tax roll of such town in addition to and as a 
part of all other town taxes therein levied on such land to be collected therewith. 

(5) Whenever a contract is let for the construction or improvement of any street or 
alley, and the building' of curbs and gutters, such contract may provide that the amount 
chargeable may be paid in certificates against the lots, or that payment may be in part 
made in certificates and part in cash, such certificates to be issued in similar manner and 
subject to the provisions of section 62.20 or 66.54 of the statutes, except that the duties 
therein defined to be exercised by the board of public works or the comptroller shall be 
exercised and performed by the town board and the town clerk. 


