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71.01 Imposition of tax; exempt income. (1) NorMAL TAX. . For the purpose of
raising revenue for the state and the counties, cities, villages and towns, there shall be as-
sessed, levied, collected and paid atax on all net incomes as helemafter provided, by every
person 1es1d1ng within the state or by his personal representative in case of death; and
by every ‘nonresident of this state, upon such income as is derived from property loeated
or business transacted within the state, .and also hy every nonresident natural person:
upon such income as is derived from the performance of personal services within' the.
state, except as hereinafter exempted. Every corporation organized under the laws of
the state and every natural person: domiciled in the state shall be deemed to. be'residing-
within the state for the purposes of determining liability for income taxes and surtaxes.
This section shall not be construed to prevent or' affect the correction of errors or omis-
sions in the assessments of income for former years under s. 7111 (16) and (20). :

" (3) ExemPr 1¥coME' There shall be exempt from taxation under this chapter in-
come as follows, to wit: '

(a) Income of' insurance companies,’ 1a1hoad corporatlons and sleepmg car com-
panies, of car line companies from operation of -car line equipment as defined in s. 76.39,
and corporations organized under -ch. 185 which are bona fide co-operatives opera.ted
without pecuniary profit to any sharveholder or imember, or operated on’a co- -operative
plan pursuant to which they determine and distribute then' proceeds in substantial com-
pliance with s. 185.45, and of all religious, scientific, educational, henevolent or other
corporations or assoclatlons of “individuals not organized or condueted for  pecuniary
profit. This palagraph does not apply to the income of mutual savings hanks, mutual
loan corporations, savmgs and loan agsociations or credit' unionsexcept credit unions
the membership of which is limited to groups having a common bond of occupation, or
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association, or to groups within a well-defined neighborhood, community or rural distriet.
The amendment (1961) to this paragraph shall be applicable to taxation of ineome of
the calendar year 1962, or corresponding fiscal years and thereafter.

(b) Income received by the United States, the state and all counties, cities, villages,
school districts or other political units of this state.

(¢) Income of co-operative associations or corporations engaged in marketing farm
products for producers, which turn back to such producers the net proceeds of the sales
of their products; provided, that such corporations or associations have at least 25 stock-
holders or members delivering such produets and that their dividends have not, during
the preceding 5 years, exceeded 8 per cent per annum; also income of associations and
corporations engaged solely in processing and marketing farm products for one such co-
operative. association or corporation and which do not charge for such marketing and
processing more than a sufficient amount to pay the cost of such marketing and processing
and 8 per cent dividends on their capital stock and to add 5 per cent to their surplus.

(d) The first $1,000 of compensation received from the United States for service as
a reserve or active member of the armed forces.

(dm) Compensation received from the United States for active serviece as a member
of the armed forces thereof and compensation received from the United States for service
as a reserve member of the armed forces thereof in the years 1950, 1951 and 1952, and the

first $1,500 of such compensation received in 1957 and 1958.

(e) A trust created by any employer as a part of a stock bonus, pension or profit-
sharing plan for the exclusive henefit of some or all of his employes, to which contribu-
tions are made by such employer, or employes or both, for the purpose of distributing to
such employes the earnings and principal of the fund accumulated by the trust; or invest-
ing said funds in various forms of insurance or annuity contracts for the benefits of par-
ticipants, in accordance with such plan, shall not be taxable under this chapter, but any
amount actually distributed or made available to any distributee shall be taxable to him
in the year in which so distributed or made available to the extent that it exceeds the
amount paid in by him; provided, however, that this exemption shall not apply if the em-
ployer’s contribution under such plan is not deduectible under this chapter. This subsec-
tion shall he applicable to the calendar year 1944, or the corresponding fiscal year, and
each such year thereafter,

(f) Whenever any bank has been placed in the hands of the commissioner of hanks
for liguidation under the provisions of section 220.08, no tax under this chapter shall
be levied, assessed or collected on account of such bank, which shall diminish the assets
thereof so that full payment of all depositors cannot be made., Whenever the commis-
sioner of banks certifies to the department of taxation that the tax or any part thereof
levied and assessed under this chapter against any such bank will so diminish the assets
thereof that full payment of all depositors cannot he made, the said department shall
cancel and abate such tax or part thereof, together with any penalty thereon. This sub-
gection shall apply to taxes levied and assessed subsequent to the time the bank was taken
over by the commissioner of banks; which taxes have not been paid. ‘

History: 1961 c. 129, 348, 620; 1963 c. 280, 335, 459,

Income tax on nonresident
truckers discussed and apportionment for-
mula approved. Moore Motor Freight Lines
v. Dept. of Taxation, 14 W (2d) 377, 111 NW
2d) 14
¢ %Vhere the corpus was composed of in-
tangible personal property and the trustees
were - all- nonresidents of Wisconsin, the

situs of the income from these intangibles

interstate .

come therefrom would not be taxable under
(1), Department of Taxation v. Pabst, 15 W
(2d) 195, 112 NW (24) 161.

P10v1d1ng for. ‘simplification of income
tax law by reference to internal revenue
code would result in invalid law. Incorpora-

.tion of future federal statutes would be un-

constitutional. 50 Atty. Gen. 107,
Taxation of foreign cmpmatlons dis-

would not be Wlsconsm, and thus the in- 'cussed. 1962 WLR.378S.

'71.015 Menominee Indian tribe; distribution of assets, No distribution of assets
from the United States to the members of the Menominee Indian tribe as defined in s.
49,085 or their lawful distributees, or to any corporation, or organization, created by the
tribe or at its direction pursnant to section 8, P.L. 83-399, as amended, and no issuance
of stocks,; honds, certificates of indebtedness, voting trnst certificates or other securities
by any such corporation or organization, or votmg trust, to such members of the trihe
or their lawful distributees: shall be subjeet to income taxes under this chapter; provided,
that so much of .any eash distribution made under said P.L. 83-399 as consists of a shale
of any interest earned on funds deposited in the treasury of the United States pursuant
to the supplemental appropriation act, 1952, (65 Stat..736, 754) shall not by virtue. of
this section be exempt from the individual income tax of this state in the hands of the
recipients for the year in which paid.. For the purpose of ascertaining the gain or loss
resulting from the sale or other disposition. of such assets and stocks, honds, certificates
of: indebtedness  and other securities under this chapter, the fair market value of such
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property, on termination date as defined in s. 70.057, shall be the hasis for determining
the amount of such gain or loss.

71.02 Definitions, (1) The term “net income” as used in this chapter shall mean
“gross income” less allowable deductions.

(2) The term “person”, as used in this chapter, shall mean and inelude natural per-
sons, fiduciaries and corporations, and the word “corporation’ shall mean and include
corporations, joint stock companies, associations or common law trusts organized or con-
ducted for profit, unless otherwise expressly stated.

- (8) The terms “paid” or “actually paid”, as used in this chapter, are to be construed
in each instance in the light of the method used in computing taxahle income whether on
the acerual or receipt hasis; provided, that the deduction for federal income and excess
profits taxes shall be confined to cash payments made within the year covered by the in-
come tax return.

(4) ‘A1l figcal years ending between the June thirtieth preceding and the July first
following the close of a calendar year shall correspond to such calendar year for the
purposes of this chapter, and no fiscal year shall end on any date other than the last day
of any month,

71.03 Gross income; inclusions, exclusions, (1) INonusions, The term “gross
income”, as used in this chapter, shall include:

(a) All wages, salavies or fees derived from services, including services performed for
the United States or any agency or mstrumentality thereof.

(b) All vent of Wisconsin real estate.

"~ {¢) All interést derived from money loaned or invested in notes, mortgages, bonds
or other evidence of debt of any kind whatsoeve1

(d) All dividends.

(g) Al profits derived from the transaction of business or from the sale or other
disposition of real estate or other capital assets; provided, that for the purpose of ascer-
taining the gain or loss resulting from the sale or other disposition of property, real or
personal, acquired prior to January 1, 1911, the fair market value of such property as of
January 1, 1911, shall be the basis for determining the amount of such gain or loss; and
that the basis for ecomputing the profit or loss on the sale of property aequired by gift
after 1922 but prior to July 31, 1943, shall be the same as it would have been had the
sale been made by the last preceding owner who did not acquire it by gift; and in the
case the taxing officers are unable to ascertain the cost of the property to such prior
owner, if acquired after January 1, 1911, then the basis shall be the value thereof at or
about the time it was acquired by him, and such value shall be determined from the
best information obtainable. However, with vespect to all gifts made after July 31,
1943, the basis for computing gain or loss resulting from the sale or other disposition
of said property acquired by gift shall be the fair market value of said property at the
time of the said gift or the valuation on which a gift tax has been paid or is payable.
In compnuting profit or loss on the sale of property, acquired by descent, devise, will or
inheritance, or the sale of property in a decedent’s estate, since January 1, 1911, the
appraised 'value of such property in the administration of the estate of the deceased
owner as of the date of his death shall be the hasis for determining the amount of such
profit or loss.. The cost or other bhasis mentioned above, shall he diminished for ex-
haustion, wear and tear, ohsolescence, amortization, write offs' and depletion to the extent
of the amount 1. allowed as deduetions in' computing taxable income under all Wisconsin
tax laws and 2. resulting (by reason of the deduction so allowed) in a reduection in any
taxable yeat of the taxpayer’s taxes under Wisconsin inecome tax law, but not less than
the amount allowable under all Wisconsin income tax laws. Wlere no method has been
adopted nnder s. 71.04 (13) or 71.05 (16) (velating to depreciation deduetion) the amount
allowable shall be determined under s. 71.04 (13) (b) 1 or 71.05°(16) (b) 1. If property,
exclusive -of inventories (as raw materials, goods in process and finished goods), as
a result of its destruction in whole or in part by fire or other casunalty, theft or seizure,
or..an exercise of power of requisition or condemnation or the threat or imminence
thereof, is involuntarily eonverted into money which is within one year in good faith,
under- 1ules preseribed by the department of taxafion, expended in the replacement of
the property destloyed or in the aequisition of other property loeated in Wisconsin
similar or related in service or use to the property so destroyed, or in the estabhshment
of a replacement fund which, within 2 years from date of the fire or other casualty, is
actually expended to 1ep1ace the - property destroyed or in the acquisition of other
property located in Wisconsin similar or velated .in serviee or use to the property
destroyed, no gain shall be recognized, and in the case of gain the property so replaced
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or newly acquired, for purposes of depreciation and all other purposes of taxation; shall
be deemed to take the place of the property so destroyed. If any part of the money
is not so expended, the gain, if any, shall be recognized, but in an amount not in excess
of the money whlch is not so expended. A replacement of property by an insurance
company shall be deemed. to be an expenditure by the taxpayer of insurance moneys.-ve-
ceived by him from the insurance company for the purposes of this subsection, The pro-
visions of this subsection relating to nonrecognition of gain on certain involuntary conver-
sions shall he inapplicable when the property involuntarily converted, was the taxpayer’s
shall be inapplicable when the property involuntarily eonverted was the taxpayer’s:
residence and such involuntary conversion constituted a sale coming within the fnon-
recogunition” provisions of sub. .(5). If shares of stoek in- a corporation acquired
subsequent to. January 1, 1934, are sold from lots acquired at different dates or at different
prices, the basis for determining gain or loss shall be that of the specific shaves sold.
If the identity of the lots eannot be determined, the stock sold shall be charged against
the earliest acquisitions of such stock. The basis for determining gain or loss on sales
of stoek acquired prior to J anuary 1, 1934, shall be the average cost of all such shares of
the same stock, determined in accor danee wﬂ;h the rules of the department of taxation in
effect on Janualy 1, 1934.

(i) A1 royaltles derived from mines or the possession or use of franchises or legal—
ized privileges of any kind.

(k) Individuals earrying on busmess in partnership shall be hable for income tax
only in their individual capacity. There shall be included in computing the income of each
partner his distributive shave, whether distributed or not, of the net income of the part-.
nership for the income year.

(1) And all other gains, profits or inecome of any kind derived from any source what-
ever except such as hereinafter exempted.

(2) ExoLUSIONS. There shall be exempt from taxatlon under this chapter the- fol-
lowing:

(a) Pensmns received’ from the Umted States.

(b) All inheritances, devises, bequests and gifts received during the year. :

(¢) - All insurance received by any person or. persons in payment of a death claim by
any insurance company, fraternal benefit society or other insurer, including insurance
paid to a corporation or partnership npon the policies on the lives of its officers, partners:
or employes, but in computing net. income, no deduction shall in any ease be allowed in
respect of premiums paid on any. life insurance policy covering the life¢ of any officer,
partner, or employe, or of any person ﬁnancially interested in any trade or business car-
ried:on by the taxpayel when the taxpayer is directly or indirectly a beneficiary under
such policy.

(£):. With respect to natural persons domiciled outﬂde Wisconsin who derive. income
from the performance, on or after January 1, 1961, of personal services in Wlseonsm,
such income shall be excluded from Wlsconsm gross income to the extent that it is sub-
jected to an income tax imposed by the state of domicile; provided that the law of the
state: of domicile allows a similar . exclusion of income from personal services earned
in.such state by natural persons domiciled in Wiseonsin, or a credit against -the tax
imposed: by 'such state on such income equal to the Wisconsin tax on such income.
The employer. of any employe domiciled in a. state with which Wisconsin has reciproeity .
under. this. paragraph is not required to withhold under this ehaptel from the wages
earned by such employe in this state.

(g) All payments received from the Milwaukee pubhe school teachers annmty and
retirement fund, Wisconsin state teachers retirement system, employe’s retirement system.
of the ecity: of Mﬂwaukee, Milwaukee county employes’ retivement system, sheriff’s an-:
nuity and benefit fund of Milwaukee county, policemen’s annuity and benefit fund of
Milwaukee, or firemen’s. annuity and henefit. fund of Milwaukee, which are paid on
the aceount  of any person who was a member of the paying system or fund as of
December 31 1963 or was retired from any .of the aforesaid systems or funds as of
said . date. ‘ ; :

(5) NONRECOGNITION OF GAIN FROM SALE OR EXCHANGE OF RESIDENCE. (a) If prop-
erty in- Wisconsin (hereinafter in this section:called “old residence”) unsed: by the tax-
payer as his principal residence is sold by him and, within a period begmnmg one year:
prior-to the date of such sale and ending one year aftel such date, property in Wiscon-
sin- (hereinafter in this section called “new residence”) is purchased and’used by the tax-
payer-as his principal residence, gain (if any) from such sale shall be recognized only to
the' extent that the taxpayer’s selling price of the old 1e51dence exceeds the taxpayers
cost of purchasing the new residence.

- (b)+For the purposes of this-section:
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-1, An exchange by the taxpayer of his residence for other property shall be con-
sidered: as-a sale of such residence, and the acquisition of a residence upon the exchange
of property shall be considered as a purchase of such residence.

9. If the taxpayer’s rvesidence (as a result of its destruction in whole or in palt theft
or seizure) is compulsonly or involuntarily converted into property or into money, such
destruction, theft or seizure shall be considered as a sale of the residence; and if the
residence is so converted into property which is used by the taxpayer as his residence,
such: conversion shall be considered as:a purchase of such property by the taxpayer.

3, In'the case of an exchange .or conversion described in subds. 1 and 2, in determin-
ing' the extent to which the selling price of the old residence exceeds the taxpayer’s.cost
of pur chasing the new residence, the amount realized by the taxpayer upon such exchange
oreonversion shall: be. considered the selling price of the old residence. ., .

4. A residence, any part of which was constructed or reconstructed by the taxpayer
shall be considered as. purchased by the taxpayer. In.determining the taxpayer’s cost
of purchasing a residénce, there shall be included only so much of his cost as is attributable
to the acquisition, construetion, reeconstruetion, and improvements made which are prop-
elly chargeable to eapltal account, during:the period specified in par. (a).

-5, If a residence is puichased by .the taxpayer prior to the date of his sale of the old
1'es1dence, the purchased residence shall not be treated as his new residence if sold .or
otherwise disposed of by him prior to the date of the sale of the old residence.

6. If the taxpayer, during the pemod deseribed in par. (a), purchases more than one
residence which is used by him as his principal residence at some time w1th1n one year
after the date of sale of the old residence, only the last of such residences used by him
after the date of such sale shall constitute the new residence. If within the one year, re-
ferred: to in the preceding sentence, property used by the taxpayer as his principal resi-
dence is destroyed stolen, seized, requisitioned or condemned, or is sold or exchanged
under threat or imminence theleof then for purposes of the preceding sentence  such
one year shall be considered as endmg with the date of such destmctlon, theft, selzule,
1equls1t10n, condemnation, sale or exchange.

:7..In the case of & new residence:the construction of which was commenced by the
taxpayel prior.to the expiration of one year after the date of the sale of the old residence,
the: period specified in par. (a), and the one year referred to in subd, 6, shall be consid-
ered as. mcludmg a, peuod of 18 months beginning with the date of the sale of the old
residence.

“(¢) ' The provisions of par. (a) shall not be applicable with respect.to the sale of the
taxpaye1 s residence if within one year prior to the date of such sale the taxpayer sold
at a gainothér property used by him as:his plmelpal residence and any part of such
gain was not recognized by reason of the provisions of par. (a). For the purposes of this
paragraph, the destruction, theft, seizure, requisition or condemnation of property or
the sale or exehange of property unde1 threat or imminence thereof shall not be consid-
ered as a sale of such property.

(d) Where. the purchase of a new residence 1esults, under par. (a), in, the nonrecog-
nition: of gain upon the sale of an old residence, in determining the income tax basis of
the new residence, as of any time following the sale of the old residence, the adgustments
to basis shall include a reduction by an amount equal to the amount of the gain not so
recognized upon the sale of the old residence. For this purpose, the amount of the gam
not so recognized upon the sale of the old residence ineludes only so much of such gain
as is not recognized by reason of the cost, up to sueh time, of pu1chasmg the new resi-
dence

(e) For the purposes of this sectlon, ‘references to plopelty used by the taxpayer as
his principal residence, and references to the residence of a tftxpayel , shall inelude stock
held by a tenant- stockholder in a co-operative apartment if:

1. In the case of stock sold, the apartment which the ta:q)ayel was entitled to oceupy
as such stockholder was used by him as his principal residence, and

+2." In the case of stock purchased, the stockholder nsed as his pnnclpal resuience the
apartment which he was entitled to occupy as” such stockholder.

(f) For purposes of par. (e), a “tenant-stockholder” means an mdwldual who is a
stockholder in a co-operative apartment corporation, and whose stock is fully paid. up
in 'an amount not less than the amount shown to the satisfaction of the assessor of in-
comes, ‘as bealmg a reasonable relationship to the 1)01t10n of the; value of the corpora-
tion’s equity in the building and the land on which 1t is sitnated which is attributable to
the ‘apartment which: such individual is entitled to occupy. For pulposes of par (e) s
“co-operative apartment” means a corporation— : : ,
.1, Having one and only oné class of stock outstandmg, T

9. All the stockholders of which are entitled, .solely by reason of then‘ ownelshlp of
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stock in the corporation, to oecupy for dwelling purposes apartments in a building
owned or leased by such corporation, and who are not entitled, either conditionally or
uncondltlonally, except upon a liguidation of the corporation, to receive. any dlStl‘lbuthll
not out of earnings and profits of the cmporatlon and

3. Eighty per cent or more- of -the-gross income- of which. for:the taxable year 18
derived from tenant-stockholders.

(g) If the taxpayer during a taxable year sells at a gain property used by him as
his principal residence, then the statutory period for the assessment of any deficiency
attributable to any part of such gain shall not expire prior to the expiration of 3 years
from the date the department of taxation is notified by ‘the taxpayer in writing of: (1)
the taxpayer’s cost of purchasing the new residence which the taxpayer claims results in
nonrecognition of any part of such gain; or (2) the taxpayer’s intention not to purchase
a new residence within the period specified in par. (a); or (3) a failure to make such pur-
chase within such period. Such deficiency may be assessed prior to the expiration of such
3-year period notwithstanding the provisions of -any other law or rule of law which wounld
otherwise prevent such assessment.

(h) This plov1s,1on ghall be applicable in the determination of taxable income in any
case in which the income year in Whlch the old residence is sold ends on or after J uly 31,
1953, .

(6) PROPERTY HELD FOR PRODUCTIVE USE AND INVESTMENT. (a) No gain nor loss
shall be recognized if property having a situs in Wisconsin and held for productive use in
trade or bhusiness or for investment (not including stock in trade or other property held
primarily for sale, nor stocks, bonds, notes, choses in action, certificates of trust or bene-
ficial interest, or other securities or evidences of indebtedness or interest) is exchanged
solely for property having a situs in Wisconsin, of a like kind, to be held either for pro-
duective use in trade or business or for investment. This provision shall be effective if the
éxchange occurs in a taxable year ending on or after December 81, 1957. The basis of the
property acquired on an exchange coming within this subsectmn shall be' the ‘same as.in
the case of the property exchanged.

(b) If an exchange would be within the provisions of par. (a) if it were not for the
faet that the property received in exchange consists not only of property permitted by
such subsection to be received without the recognition of gain, but also of other property
or money, then the gain, if any, to the recipient shall be récognized, but in an amountinot
in excess of the sum of such money and the fair maiket value of such other property.
The basis of the “property of a like kind” aequired on an exchange coming within .this
subseetion shall be the same as in the cage of the property exchanged, and the basis of such
“other property” acquired (other than money) shall be its fair market value at the date
of the exchange. :

(e) If an exchange would he within the provisions of par. (a) if it were not for the
fact that the property received in exchange consists not only of property permitted by
such paragraph to be received without the recognition of gain or loss, but also ofother
property or money, then no loss from the exchange shall he recognized. In such: case, the
bagis of the property other than money acquired shall be the same as in the cage of the
property exchanged, less any money acquired. The basis provided in this paragraph shall
be allocated between the properties (other than money) received and for the purpose of
the allocation there shall be assigned to such “other property” an amount eqmvalent to 1ts
fair market value at the date of the exchange. .

(7) EXCHANGE OF STOCK FOR STOCK OF SAME CORPORATION. No gain or loss shall be
recognized if common stock in a_eorporation is exchanged solely for common stock in' the
same cmporatlon, or if preferred stock in a corporation is exchanged solely for preferred
stoek in the same corporation. The basis of the property acquired on an excharige commg
within this subsection shall be the same as in the case of the property exchanged

History: 1961 c. 247, 348; 1963 c. 224, 267, 386.

An income tax which was imposed by
Canada on dividends payable to a Wisconsin
regident, on shares of stock owned by him in
3 Canadian corporations, created a personal
liability, so that the payment of such income
taxes to the Canadian government by these
3 corporations discharged the personal in-
debtedness of the shareholder-taxpayer and
this resulted in a constructive receipt of the
amount thereof by him, so as to render the

71.082 Treatment of restricted stock options.

same subject to income taxation by the state
of Wisconsin, in addition to the net amount
actually 1ece1ved by him. Marine Nat. Ex-
change Bank v. Dept. of Taxation, 12 W (2d)
154, 107 N'W (2d8) 157,

Sale of franchise and good will as to a
minority stockholder in a sale to a succes-
sor ..corporation -discussed. Copland v..De-=-
partment of Taxation, 16 W (2d) 543, 114
NW (2d) 858,

(1) TRANSFER OF STOCK. If a share

of stock is transferred to an individual pursnant to his exercise after 1962 of a restrieted
stock option, and no disposition of such share is made by him within 2 years from the date
of the granting of the option nor within 6 months after the transfer of such share to him:
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(2) No ineome shall result at the time of the transfer of such share to the individual
upon his exercise of the option with respeet to such share;

(b) No deduction under s. 71.04 (1) shall be allowable at any time to the employer
corporation, a parent or subsidiary corporation of such corporation, or a corporation
issuing or assuming a stock option in a transaction to which sub. (6) is applicable, with
respect to the shares so transferrved; and

(e) No amount other than the price paid under the option shall he considered as
received by any of such corporations for the share so transferred.

(d) This subsection shall not apply unless:

1. The individual, at the time he exercises the restricted. stock option, is an employe
of either the corporation granting such option, a parent or subsidiary of such eorpora-
tion, or a e(npmatmn or a parvent or subsidiary of such corporation issuing or assmmng
a stock option in a transaction to which sub. (6) is applicable, or
2. The option is exercised by him within 3 months after the date he ceases to he an
employe of such corporation.. In applying sub. (3) (b) and (¢) for purposes of subd. 1,
there shall be substituted for the term “employer corporation” wherever it appears in
such paragraphs the term “grantor corporation” or “corporation issuing or assuming a
stock option in a transaction to which sub. (6) is applicable,” as the case may be.

(2) AcqQuisiTioN OF NEw sTOCK. LIf stoek is received by an individual in a distribu-
tion to whieh s. 71.305, 71.354, 71.8355 or 71.356 applies or in a distribution wherein
common stock in a corporation is exchanged for common stock in the same corporation
or preferred stock in a corporation is exchanged for preferred stock in the same corpo-
ration, and such distribution was made with vespeet to stock transferrved to him upon
hig exercise of the option, such stock shall be considered as havmg heen transferred to
him on his exercise of such option. A similar rule shall he applied in the case of a series
of such distributions.

(3) DmwminitioNs. For purposes of this section:

(a) Restricted stock option. The term “restricted stock option” meéans an option
granted after February 26, 1945, to an individual, for any reason connected with his
employment by a cmpmatlon, if glanted by the employel corporation or its parent or
subsidiary corporation, to purchase stock of any of such corporations, hut only if:

1. At the time such optlon is granted:

a. The option price is at least 85 per cent of the fair market value at such time of
the stock subjeet to the option, or

b. In the case of a variable price option, the option price (computed as if the option
had been exercised when granted) is at least 85 per cent of the fair market value of
the stock at the time such option is granted; and

2. Such option by its terms is not transferable by such individual otherwise than
by will or the laws of descent and distribution, and is exercisable, during his lifetime,
only by him; and

3. Such individual, at the time the option is granted, does not own stock possessing
more than 10 per cent of the total comhined voting power of all classes of stock of the
employer corporation or of its parent or subsidiary corpovation. This subdivision shall
not apply if at the time such option is granted the option price is at least 110 per cent
of the fair market value of the stock subject to the option and such option either by its
terms is not’exercisable after the expiration of 5 years from the date such option is
granted or is exelelsed within one year after August 17, 1963 For purposes of this
subdivision :

a. Such individual shall he considered as owning the stock owned, directly or in:
directly, by or for his brothers and sisters (whether by the whole or half blood), spouse,
ancestors and lineal descendants; and

b. Stock owned, directly or indirectly, by or for a corporation, partnership, estate
or trust, shall be considered as being owned proportionately by or for its shareholders,
partners or beneficiaries; and

4. Such option by 1ts terms is not exercisable after the expiration of 10 years from
the date such option is granted, if such option has been granted on or after June 22, 1954.

(b) Parent corporation.  The term “parent eorporation” means any cmporahon
(other than the employer corporation) in- an unhroken chain of -eorporations ending
with the employer corporation if, at the time of the granting of the optlon, each of the
corporations other than the employe1 corporation owns stock possessmg 50 per cent or
more of the total combined voting power of all classes of stock in-one of the other cmpo-
rations in such chain,

(e) Subsidiary corporation; The term “subsuhzuy corporation” means any corpora-
tion (other than the employer corporation) in an mnbroken chain:of covporations hegin-
ning ‘with the employer corporation if, at the time of the granting of the option, each
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of the corporations other than the last corporation in the unbroken chain owns stock
possessing 50 per cent or more of the total combined votmg power of all classes of stock
in .one. of the other eorporations in such chain.

-{d) Disposition. - 1. General rule. HExcept as plonded in subd: 2 the term “disposi-
tion”,includes a. sale, exchange; gift or-a transfer of legal-title, but does not include:-

a. A transfer from a decedent to an estate or a transfer by bequest or inheritance;

b. An exchange to which s. 71.354, 71.355 or 71.356 applies or an exchange of com-
mon stock in a corporation for common stock in the same. corporation or plefeued
stock in a eorporation for preferred stock in the same corporation, or ;

c. A mere pledge. or hypothecation.

2. Joint tenancy. The acquisition of a share of stock .in the name of the employe
and another jointly with the right of survivorship or a subsequent transfer of a share
of stock into such joint ownership shall not be deemed a disposition, but a termina-
tion of such joint tenancy (except to the extent such employe acquires .ownership of such
stock) shall be treated as a disposition. by him ocewrring at the time such ;Jomt tenancy
ig terminated. -

(e) -Stockholder approval. TIf the glant of an option is subject to approval. by

stockholders, the date of grant of the option shall be determined as if the option had
not. been subject to such approval.
. {(£) EBaercise by estate. 1. In general, If a 1est11cted stock optlon is exercised sub-
sequent to the death of the employe by the estate of the decedent, or by a person who
acquired the right to exercise such option by bequest or inhemtance or by reason of the
death of the decedent, this section shall apply to; the same extent as if the option had
been exercised by the decedent, except that:

a. The holding period and employment requir ements of sub. (1) shall not apply.

2. Basis of shaves acquired. In the case of a share of stock acquired by the exercise
of an option to which subd. 1 applies:

a. The hasis of such share shall include so much of the hasis of the optlon as i
attnbutable to such share.

(g) Variable price option. The term “varlable price option” means a’n option under
which the purchase price of the stock is fixed or determinable under a formula in which
the only variable is the fair market value of the stock at any time during a period of 6
months which includes the time the option is exercised; except that in the case of options
granted after September 30, 1958, such term does not include any sueh option in which
such formula provides for detennlnmg such price by reference to the fair market ‘value
of the stock at any time hefore the option is exercised if such value may be greater than
the dverage fair market value of the stock during the calenda1 month in which the option
is exercised. -

(4) MODIFICATION, EXTENSION OR RENEWAL OF OPTION (a) Rules of - application.
For purposes of sub. (3), if the terms of any option to purchase stock are modified, ex-
tended or venewed, the following rules shall be applied with respeet to transfers of stock
made on the exercise of the option after the making of such modification, extension or
renewal :

1. Such mod1ﬁcat10n, extension or renewal shall be conmdeled as the g’lantmg of a
new option. .

. 2. The fair market value of such stock at the time of the granting of such optlon
shall be considered as:

a. The fair market value of such stock on the date of the original granting of the
option,

b. The fair market value of such stoek on the date of the makmg of such modification,
extension or renewal, or

¢. The fair market value of such stock at the time of the making of any intervening
modification, extension or renewal, whichever is the -highest.

3. Subdivision 2 shall not apply if the aggregate of the monthly average fair market
values of the:stock subject to the option for. the 12 consecutive calendar months before
the date of the modification, extension or venewal, divided by 12, is an amount less than
80 per.cent of the fair market value of such stock on the date of the original granting
of the option or the date of the making of an m‘celvemng modlﬁcatlon, extension. or
renewal, whichever is the highest. ~
o (b) Deﬁ/mtwn of modification. . The term “modlﬁcatlon” means any ehange in. the
terms of the option which gives the employe additional henefits under the optwn, but
such term shall not inelude a change in the terms of the option:

1. Attributable to the issuance or assumption of an option under sub. (6); or -

2.. To permit the option to qualify under sub. (3) (a) 2. If an option is exercisable
after the expiration of 10 years from the date such option is granted, this subdivision
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shall not apply unless the terms of the option are also changed to make it not
exercisable after the expiration of such period.

(5) ErreCT OF DISQUALIFYING DISPOSITION. If a share of stock, acquired by an
individual pursuant to- his exercise of a vestricted stock option, is disposed of by him
within 2 years from the date of the granting of the option or within 6 months after the
transfer of such share to him, then any increase in the income of such individual or
deduection from the ineome of his employer corporation for the taxable year in which such
exercise occurred attributable to such - disposition, shall he treated as an increase in
income or a deduetion from income in the taxable year of such individual or of such
employer corporation in which such disposition occurred.

(6) CORPORATE REORGANIZATIONS, LIQUIDATIONS, ETC. For purposes of this section,
the term ‘‘issuing or assuming a stock option in a transaction to which sub. (6)
is ‘applicable” means a substitution of a new option for the old option, or an assumption
of the old option; by an employer corporation, or a parent or subsidiary of such corpora-
tion, by reason of a ecorporate merger, consolidation, acquisition of property or stock,
separation, reorganization or liquidation, if: ‘

"~ {(a) The excess of the aggregate fair market value of the shaves subject to the
option umnedlately after the substitution or assumption over the aggregate option price
of such sharves is not more than the excess of the aggregate fair market value of all
shares subject to the option immediately before such substitution or assumption over the
aggregate option price of such shares; and

(b) The new option or the assumptwn of the old option does not give the employe
additional benefits which he did not have under the old option.

(7) For purposes of this section, the parent-subsidiary relationship shall be deter-
mined at the time of any such transaction under this section. ‘
- Historys::. 1963 c. 242,

71.035 Exchanges and distributions in obedience to orders of securities and ex-
change commission. (1) NONRECOGNITION OF GAIN OR L.0SS. In the ease of any exchange
or distribution described in palaglaphs (a) to (e) herein, no gain or loss shall be recog-
nized to the extent specified in such paragraph with respect to such exchange or distribu-
tion.

(a). Exchanges of stock or securities only. No gain or loss shall he recogmzed to the
transferor if stock or securities in a corporation which is a registered holding ecompany
or.a majority-owned subsidiary company are transferred to such corporation or to an
associate company thereof which is a registered holding company or.a majority-owned
subsidiary company solely in exchange for stock or securities (other than stock or se-
curities which are nonexempt property), and the exchange is made by the transferee cor-
poration in obedience to an order of the securities and exchange commission.

(b) Ezchanges and sales of property by corporations. No gain shall be recognized to
a transferor corporation which is a registered holding company or an associate company
of ‘a registered holding ecompany, if such corporation, in obedience to an order of the se-
curities and exchange commission, transfers property in exchange for property, and such
order recites that such exchange by the transferor corporation is necegsary or appropriate
to the integration or simplification of the holding company system of which the transferor
corporation is a member. If any such property so received is nonexempt property gain
shall be recognized unless such:nonexempt property or an amount equal to the fair mar-
ket value of such property at the time of the transfer is, within 24 months of the transfer,
under rules prescribed by the department of taxation, and in accordance with an order
of the securities and exchange commission, expended for property other than nonexempt
property or is invested as a contribution to the capital, or as paid-in surplus, of another
corporation, and such order recites that such expenditure or investment by the transferor
corporation is necessary: or appropriate to the integration or simplification of the holding
company system of which the transferor corporation is a member. If the fair market
value of such nonexempt property at the time of the transfer exceeds the amount ex-
pended and the amount invested, as required in the second sentence of this paragraph,
theigain, if any, to the extent of such excess, shall be recognized. Any gain, to the extent
that it cannot be applied in reduction of basis under section 71.035 (2) shall be recog-
nized. For the purposes of this subsection, a distribution in cancellation or redemption
(except a distribution having the effect of a dividend) of the whole or a part of the trans-
feror’s own stock .(not acquired on the transfer) and a payment in ecomplete or partial
retirement or cancellation of securities representing indebtedness of the transferor or a
complete or partial retirement or cancellation of such securities which is a part of the
constderation for the transfer, shall be considered an expenditure for property other than
nonexempt property, and if, on the transfer, a liability.of the transferor is assumed, or
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property of the transferor is transferred subjeet to a liability, the amount of such liability
shall be considered fo he an expenditure by the transferor for property other than non-
exempt property. This subsection shall not apply unless the transferor corporation con-
sents, at such time and in such manner as the department of taxation may by rules pre-
seribe, to the rules p1escubed under section 71.035 (2)-in effect- at the time of -filing-its
return for the taxable year in which the transfer occurs.

(¢) Distribution of stock or securities only. If there is dlstnbuted in obedience to
an order of the seeuvities and exchange commission, to a shareholder in a corporation
which is a registered holding company or a majority-owned subsidiary ecompany, stock or
securities (othel than stoek or securities which are nonexempt property), without the sur-
render by such shareholder of stock or securities in such corporation, no gain to the dis-
tributee from the receipt of the stoek or securities so distributed shall be recognized.

(d) Transfers within system group. 1. No gain or loss shall be recognized to a cor-
poration which is a member of a system group (a) if such corporation transfers property
to another corporation which is a member-of the same system group in exchange for other
property, and the exchange by each corporation is made in obedience to an order of the
seeurities and exchange commission, oz (b) if there is distribufed to sueh eorporation as
a shareholder in a corporation which is a member of the same system group, property,
without the surrender by such shareholder of stock or securities in the corporation making
the distribution, and the distribution is made and received in obedience to an order of the
securities and exchange commission. If an exchange by or a distribution to a corporation
with respect to which no gain or loss is recognized under any of the provisions of this
paragraph may also be considered to be within the provisions of par. (a), (b) or (e),
then the provisions of this paragraph only shall apply. ‘

2. If the property received upon ‘an exchange which is within any of the provisions
of subdivision 1 of this paragraph consists-in whole or in part of stock or securities issued
by the corporation from which such property was received, and if in obedience to an order
of the securities and exchange commigsion such stock or securities (other than stock which
is not preferred as to both dividends and assets) are sold and the proceeds derived there-
from are applied in whole or in part in the retivement or cancellation of stock or of se-
curities of the recipient corporation outstanding at the time of such exchange, no gain or
loss shall be recognized to the recipient corporation upon the sale of the stock or secu-
rities with respect to which such order was made; except that if any part of the proceeds
derived from the sale of such stock or securities is not so applied, or if the amount of such
proceeds is in excess of the fair market value of such stock or securities at the time of
such exchange, the gain, if any, shall be recognized, but in an amount not in excess of:
the proceeds which are not so applied, or in an amount not more than the amount by
which the proceeds derived from such sale exceed such fair market value, whichever is the
greater.

(e) Eaxchanges not solely in kind. 1. If an exchange (not within any of the provisions
of section 71.035 (1) (d), would be within the provisions of section 71.035 (1) (a) if it
were not for the fact that property received in exchange consists not only of property
permitted by such paragraph to be received without the recognition of gain or loss, but
also of other property or money, then the gain, if any, to the recipient shall be recognized,
but in an amount not in excess of the sum of such money and the fair market value of
such other property, and the loss, if any, to the recipient shall not be recognized.

2. If an exchange is within the provisions of section 71.035 (1) (e) 1 of this subsee-
tion and if it includes a distribution which has the effect of the distribution of a taxable
dividend, then there shall be taxed as a dividend to each distributee such an amount of the
gain recognized under such subdivision 1 as is not in excess of his ratable shave:of the
undistributed earnings and p1oﬁts of the corporation accumulated after January 1, 1911.
The 1emamde1 , if any, of the gain recognized under such. subdivision 1, shall -he taxed as
a gain from the exchange of property.-

(£) Application section. The provisions of this section shall not apply to'an ex-
change, expenditure, investment, distribution or sale unless (1) the order: of the securities
and exchange commission in obechence to which such exchange, expenditures; investment,
distribution or sale was made recites that such exchange, expenditure; investment, dlS<
tribution or sale is necessary or appropriate to effectuate the provisions of section 11 (b)
of the public utility holding company act of 1935, 49 Stat..820 (U. 8. C,, title 15, sec. 79k
(h)), (2) such order spemﬁes and itemizes the stock and securities and other plopelty
which are ordered to be acquired, transferred, received, or sold upon such exchange, acqui-
sition, expenditure, distribution or sale, and, in the case of an investment, the investment
to be made, and (3) such exchange, acqms1t10n, expenditure, investment, distribution or
sale’ was made in obechence to such or de1 ,:and was completed w1th1n the time plescnbed

therefor.
(g) Nonapplication of other provisions. If an exchange or dlstubutlon made in ohe-
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dience to an order of the securities and exchange eommission is within any of the provi-
sions of this section and may also be congidered to be within any of the provisions of ss.
71.301 to 71.373, then the provisions of this section only shall apply.

(2) BASIS FOR DETERMINING GAIN OR LosS. (a) Eachanges genmerally, If the prop-
erty was acquired upon an exchange subject to the provisions of seetion 71.035 (1) (a)
or {e) the basis shall be the same as in the ease of the property exchanged, deereased in
the amount of any money received by the taxpayer and increased in the amount of gain
or decreased in the amount of loss to the taxpayer that was recognized upon such exchange
under the law applicable to the year in which the exchange was made. If the property
so ‘acquired consisted in part of the type of property permitted by section 71.035 (1)
(a) to be received without the recognition of gain or loss, and in part of nonexempt
property, the basis provided in this subsection shall be allocated hetween the properties
(other than money) received, and for the purpose of the allocation there shall be assigned
to such nonexempt plopelty (other than money) an amount equivalent to its fair market
value at the date of the exchange. This subsection shall not apply to property acquired
by a corporation by the issuance of its stock or securities as the consideration in whole
or in part for the transfer of the property to it. The gain not recognized upon a transfer
by reason of section 71.035 (1) (b) shall be applied to reduce the hasis for determining
gain or loss on sale or exchange of the following categories of property in the hands of
the transferor immediately after the transfer, and property acquired within 24 months
after such transfer by an expenditure or investment to which seetion 71.035 (1) (b) re-
lates on acecount of the acquisition of which gain is not recognized under such subsection,
in the following order:

1. Property of a character subject to the allowance for depreciation under section
71.04 (2);

2. Stock and securities of eorporations not members of the system group of which the
transferor is a memher (other than stoek or seeurities of a corporation of which the trans-
feror is a subsidiary);

3. Securities (other than stock) of corporations which are members of the system
group of which the transferor is a member (other than securities of the transferor or of
a corporation of which the transferor is a subsidiary);

4. Stock of corporations which are membhers of the system group of which the trans-
feror is a member (other than stock of the transferor or of a corporation of which the
transferor is a subsidiary);

5. All other remaining property of the transferor (other than stock or securities of the
transferor or of a corporation of which the transferor is a subsidiary).

6. The manner and amount of the reduction to be applied to particular property with-
in any of the categories described in subdivisions 1 to 5, herein, shall be determined under
rules prescribed by the department of taxation,

(b) Transfer to corporations. If, in connection with a transfer subjeet to the pro-
visions of section 71.035 (1) (a), (b) or (e), the property was acquired by a corporation,
either ag paid-in surplus or as a contnbutlon to capital; or in consideration for stock or
securities issned by the corporation’receiving the property (including cases where part of
the consulelanon for the transfer of such property to the corporation consisted of prop-
erty or money in addition to such stock or secu11t1es), then the basis shall be the same as
it would be in the hands of the transferor, increased in the amount of gain or decreased
in the amount of loss recognized to the transferor upon such transfer under the law ap-
plicable to the year in which the transfer was made.

(e) Distributions of stock or securities. If the stock or securities were received in a
distribution subJeci: to the provisions of section 71.035 (1) (e), then the basis in the case
of the stock in respect of which the distribution was made shall be apportioned, under
rules preseribed by the department of taxation, between such stock and the stock or se-
curities distributed.

(d) Transfers within system group. If the property was acquired by a corporation
which is a member of a system group upon a transfer or distribution described in see-
tion 71.035 (1) (d) 1, then the basis shall be the same as it would be in the hands of the
transferor; except that if such property is stock or securities issued by the ecorporation
from which such stock or securities were received and they were issued (1) as the sole con-
sideration for the property transferred to such corporation, then the bhasis of such stock
or securities shall be either (a) the same as in the case of the property transferred there-
for, or (h) the fair market value of such stock or securities at the time of their receipt,
whichever is the lower; or (2) as part consideration for the property transferred to such
corporation, then the basis of such stock or securities shall be either (a) an amount which
bears the same ratio to the basis of the property transferrved as the fair market value of
such stoek or securities at the time of their receipt bears to the total fair market valne of




71.04 INCOME TAXES 1408

the entive consideration received, or (b) the fair market Value of ‘such stock or securltles
at the time of their receipt, whlchevel 13 the lower. ‘ :

(3) Drrintrions. (a) The term “order of the securities and exchange commlssmn”
means an order issued after May 28, 1938, by the securities: and exchange. commission
which requires, authorizes, permits or approves transactions deseribed in such order to
effectunate the provisions of seetion 11 (b).of the public utility holding company act of
1935,49 Stat. 820 (U. S. C,, title 15, see. 79k ( b)), which has become or becomes final in
aecor danee with law, ;

(b). The terms “registered holding company,” “holdmg ~company system,” and “asso-
ciate company” shall have the meanings assigned to them by section 2 of the public utility
holding company act of 1935, 49 Stat. 804 (U: 8. C., Supp. III, title 15, sec. 79 (b), (c)).

(e) The term' “majority-owned subsidiary eompany” of a rvegistered holding com-
pany means a corporation, stock of which, representing in the aggregate more than 50
per cent of the total combined voting power of ‘all classes of stock of such corporation
entitled to vote (not including stock which is entitled to vote only upon default or non-
payment of dividends or other special civcumstances) is owned wholly by such registered
holding company, or partly by such registered holding company and partly by one or
more majority-owned subsidiary companies thereof, or by one or more maJonty—owned
subsidiary companies of such 1eglste1ed holding company.

(d) The term “system group” means one or more chains of corpmatlons connected
through stock ownership with a common parent corporation if:

1. At least 90 per cent of each class of the stock (other than stock which is preferred
as to both dividends and assets) of each of the corporations (except the common parent
corporation) is owned directly by one or more of the other corporations; and :

2. The common parent corporation owns directly at least 90 per eent of each class of
the stock (other than stock whi¢h is preferred as to both dividends and assets) of at least
one of the other corporations; and

3. Hach of the corporations is e1the1 a 1eg1ste1ed holding company or-a majority-
owned subsidiary company.

(e) The term ‘“nonexempt plopelty” means: '

1. Any counsideration in the form of evidences of- mdebtedness owned by the trans-
feror.or a cancellation or assumption of debts or other liabilities of the transferor (includ-
ing a continuance of incumbrances subject to which the property was transferred); -

2. Short-term obligations (ineluding notes, drafts, bills of exchange, and banleis’ ac-
ceptances) having a maturity at the tnne of issuance of not exceeding 24 months, exclusive
of days of grace;

3. Securities issued or gua1anteed as to prmclpal or interest by a govelnment or sub-
division thereof (ineluding those'issued by a 001p01at1on which is an 1nst1umentallty of a
government or subdivision thereof) ;

4, Stoek or securities which were acquired flom a 1eg1ste1ed holdmg company. or an
associate company of a registered holding company which acquired such stoek or seecuri-
ties after February 28, 1938, unless such stock or securities (other than obligations de-
seribed as nonexempt plopelty in section 71.035 (3). (e) 1, 2 or 3) were aequired in
obedience to an order of the securities and exchange commission or were acquirved with the
authorization or approval of the seenrities and exchange commission under any section
of the p)ubhe utility holding company act of 1935, 49 Stat. 820 (U. .S. C., title 15, sec.
79k (b));

5. Money, and the right to receive money not evidenced by a seewrity other ‘than an
obligation described as nonexempt property in section 71.035. (3) (e) 201 3. .

(f) The term “stock or securities” means shares of stock in any corporation, certifi-
cates of stock or interest in any eo1po1at1on, notes, bonds, debentures and: evidences of
indebtedness (1nclud1ng any evidence of an interest in or right to subsembe to or pmchase
any of the foregoing). ‘

7104 Deductions from gross income of corporations. Exeept as provided in s.
71.047 every corpmahon, joint stoek company or association shall be allowed to make
from its gross income the following deductions:

(1) Payments made within the year for wages, salaries, commissions and bonuses
of employes and of officers if reasonable in amount, for services actually rendered in
producing such income; provided, there is reported the name, address and amount pa1d
each such employe or officer residing within this state to whom a compensation of $700 or
more has heen paid during the assessment year. - :

(2):Other ordinary and mnecessary expenses actually paid- Wlthm the vear out of the

income in the maintenance and operation of its business and property, including with
respect to the calendar year 1963 and corresponding fiscal years and prior calendar and
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fiseal years, but not thereafter a reasonable allowance for depreciation by use, wear and
tear of property from which the income is derived; and in the cases of mines and
guarries' an allowance for depletion of ores: and other natural deposits on the basis of
their actual original cost in- ¢ash or the equivalent of eash; and including also interest
and' vent paid during the year in-the operation of the husiness from which its income
1s derived; provided, the payor reports the amount so paid, together with the names
and addresses of the parties to whom interest or rent was paid as provided in s, 71.10 (1).

(2a) In lien of the allowance for depreciation for the calendar year- 1964 or cor-
responding fiseal year or any later year the amortization deductions of any emergency
facility provided in section 216 of the vevenue act.of 1950 (section 124A of the U. S.
internal revenue code of 1939) and in Section 168 of the internal revenue code of 1954,
provided . that: .

(a) Written notice of electlon to take amortization of any eme1gency faclhty under
this subsection is filed with the department of taxation on or before March 15, 1952, or on
or befoie the ﬁhng date of the return for the first taxable year for which an electmn under
this subseetion is made with respect to such emergency fa(nhty Such notice shall be given
on such forms and in such manner as the department of taxation may by rule prescribe.

(b) The taxpayer files with the department of taxation at.the time of his election under
this subsection copies of certificates of necessity for such emergency facility issued by the
appropriate federal certifying . authority, and such. other documents and data relating
thereto as the department of taxation may by rule require.

(¢) No deduction shall he allowed under this subsection on other -than dep1ec1able
property. |

(d) In no event shall ammtlzatlon deductions be permitted for any penod beyond
that permitted by section 216 of the revenue act of 1950 (section 124A of the United
States internal revenue code).

(e) Subsequent to the last amortization deduction of any emergency facility penms-
sible under this subsection, the taxpayer shall deduct a reasonahle allowance for deprecia-
tion at 0rd111a1y and usual rates on such of the depreciable emergency facilities as are con-
tinued in use in the business. The total amount of such depreciation subsequently allow-
able shall be limited to the unamortized halancé of such facilities.

(2b) In lieun of the allowance for depreciation for any taxable year or part thereof
beginning after December 31, 1952, the owner may elect the accelerated amortization
deduction for waste treatment plant and pollution abatement equipment purchased
or constructed and installed pursuant to order or recommendation. of the committee
on water pollution, state board of health, city couneil, village hoard or county hoard
pursuant to s. 59.07 (53) or (85) on any undepreclated portion of such treatment plant
and equipment ecomputed on an estimated life of 60 months.

(a) Written notice of election to take amortization of any treatment plant and pollu-
tion abatement equipment under this subsection must be. filed with the department of
taxation on or before the filing date of the retmrn for the first taxable year for which
such election under this subsection is made in respect to such plant and equipment.
Such notice shall be given on such forms and in such manner as the depa1tment of tax-
ation may by rule prescribe.

(b) The taxpayer shall file with the department of taxation at the time of his election
under this subsection copies of recommendations, orders and approvals issued by the
conimittee on water pollution, state board of health, city eouncil, village board or county
board pursuant to s. 59.07 (53) or (85) in respect to such tleatment plant and pollution
abatement equipment, and such other doeuments and data relating thereto as the de-
partment may by rule require,

(¢) No deduction shall be allowed under this subsection on “other than depreciable
propelty, except that where wastes are disposed of through a lagoon process such lagoon-
ing costs and the cost of land containing such lagoons shall be subject to the accelerated
amortization provided for under this subsection.

(d) In no event shall accelerated amortization, or depreciation and accelerated amor-
tization deductions be permitted in excess of the cost of the asset subject to the pro-
visions of this subsection.. ,

+(2¢) In lieu of the allowance f01 depreciation for any taxable year or pa1t thereof
after December 31, 1952, the owner may elect the accelerated amortization deduction for
milkhouses pu1chased constructed and installed pursuant to rule Ag 30,03 (12) [Wis.
Adm. Code] or wells required by law to conform to the Wisconsin well construction and
pump installation code or by county or municipal ordinance to conform to the milk
ordinance and code recommended by the U, .S, public health service or bulk milk tanks
or milk pipe lines, purchased, constructed or installed, including cost of installation,
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on any undepreciated portion of sueh milkhouse, well, bulk milk tanks or milk pipe lines
computed on an estimated life of 60 months.

(a) Written notice of election to take amortization of a milkhouse, well, bulk milk
tank or milk pipe line under this subsection must be filed with the department of taxation
with the taxpayel s return for the first-taxable year.for which-such-election under this
subseetlon is made in respect to such milkhouse or well.

“(b) No, deduction shall be allowed on other than-depreciable property, nor shall
accelerated amortization or depreciation and accelerated amortization deductions. be
permitted in excess of the cost of the asset subject to this subsection.

(3) Taxes other than special 1mp10vement taxes paid during the year upon the l)usl-
ness or property from which the inecome taxed is derived, including therein taxes imposed
by the state of Wisconsin and the government of the United States as income, excess or
war profits and ceapital stock taxes, including taxes on all real property which is owned
and held for business purposes whether income producing or not, provided that such
portion of the deduction for federal income and excess profits taxes as may be allowable
shall be confined to eash payments made within the year covered by the income tax re-
turn, and provided further that deductions for inecome taxes paid to the United States
government shall be limited to taxes paid on net income which is taxable under this chap-
ter; and provided further that income taxes imposed by the state of Wisconsin shall
acerue for the purpose of this subsection only in the year in which such taxes are assessed.

(3a) The deduction for all United States ineome, excess. or war profits and defense
taxes shall be limited to a total amount not in excess of 10 per cent 6f the taxpayer’s net
income of the calendar or fiscal year as computed without the bhenefit of the deduction for
said United States income, excess or war profits and defense taxes, and hefore the de-
ductions of amounts permitted by subsection (5) of this section. In no event shall any
taxpayer be permitted hereunder a total deduction in excess of the actual amount of
United States income, excess or war profits and defense taxes paid, and otherwise de-
ductible.

(4) Dividends, except stock dividends not taxable pursuant to s. 71.305, received from
any corporation confonmng to all of the requirements of this subsection. Such corpora-
tion must have filed income tax returns as required by law and the income of such corpora-
tion must be subject to the income tax latwv of this state. The prineipal business of the
corporation must be attributable to Wisconsin and for the purpose of this subsection any
corporation shall be considered as having its principal business attributable to Wiseonsin’
only if 50 per cent or more of the entire net income or loss of such ecorporation after
adjustment for tax purposes (for the year preceding the payment of such dividends)
was used in computing the taxable income provided by ch. 71. If the net incomes of sev-
eral affiliated corporations have heen comhined for the purpose of determining the amount
of income subject to taxation under the statutes, the location of the principal husiness of
sich group shall determine the taxable status of dividends paid; but intewompany divi-
dends passing between affiliated corporations whose incomes are included in the taxable
income of the gr oup shall not be assessed as group income.

(5) (a) Charitable contributions, as defined in par. (d), payment of which is made
within the year, to an amount not in excess of 5 per cent of the taxpayer’s net income of
the calendar or fiscal year as computed without the benefit of this section, ‘

- (b) In the case of a corporation reporting its taxable income on the accrual basis, if
1. the board of directors authorizes a charitable eontribution during any taxable year, and
2. payment of such contribution is made after the cloge of such taxable year and on or
before the fifteenth day of the third month following the close of such taxdble year, then
the taxpayer may elect to treat such contribution as paid during such taxable year. The
election may be made only at the time of the filing of the retirn for such taxable year,
and shall he signified in such manner as the department of taxatlon may by rule or instrue-
tion preseribe.

(e) Any charitable contubutmn made by a corporation in a taxable year heginning
after December 31, 1954, in excess of the amount deductible in such year under the 5 per
cent limitation, shall be deduetlble in each of the 2 succeeding taxable years in order of
time, but only to the extent of the lesser of the 2 following amounts: 1. the excess of the
maximum amount dednctible for such succeeding taxable year under the 5 per cent limita-
tion over the contributions made in such year; and 2. in the case of the first succeeding
taxable year, the amount of such excess contribution, and in the edse of the second suc-
ceeding taxable year the portion of such excess contribution not deduetible in the first
gucceeding taxable year.

(d) For purposes of this section, the telm “charitable contmbutmn” meang a con-
tribution or gift to or for the use of: .
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1. The state or any political subdivision thereof, but only if the contribution or gift
is made for exclusively public purposes.

2. A corporation, trust or community chest fund or foundation operating within this
state, organized and operated exclusively for 1e11g10us, charitable, scientifi, literary or ed-
ucational purposes or for the. prevention of eruelty to children or animals, no part.of the
net earnings of which inures to the benefit of any private shareholder or individual. :

3. A post or organization of war veterans, or an auxiliary unit or society of, or trust
or.foundation for, any such post or organization organized in the United States or any.of
its possessions, and no part of the net earnings of which inures to the benefit of any pri-
vate shareholder or individual.

4. A cemetery company owned and operated exclusively for the benefit of its membels,
or any corporation chartered solely for hurial purposes as a cemetery corporation and
not, permitted by its charter to engage in any business not necessarily ineident to that
purpose, if such company or corporation is operating within thig state and is not oper-
ated for profit and no part of the net earnings of such company or corporation i inures to
the benefit of any private sharcholder or individual.

5, Carthage college of Carthage, Tllinois, to facilitate the loecation and operation of
guch college in Kenosha, Wlseonsm, provided such contribution or gift is made during the
calendar year 1960.

6. The state of Wisconsin' for its promotional activities for the New York World’s
Fair of 1964-1965.

7. Any policemen velief association organized under s. 21311 or firemen relief
association organized under s, 213.10. Under this subdivision contributions include con-
tributions’ and’ donations, and other funds raised th1ough the activities of such associa-
tlons for the relief of widows and orphans.

(6) Amounts contributed for the given period to the nnemployment reserve fund
estabhshed in Section 108. 16 of the statutes, but not the amounts paid out of said fund.

(7) Losses actually sustained within the year and not .compensated by insurance or
otherwise, provided that no loss rvesulting from the operafion of business condueted
without the state, or the ownership of property located without the state, may be allowed
ds a deduction, and provided further that no loss may be allowed on the sale of property
purchased and held for pleasure or recreation and which was not aequired or nsed for
profit, but this proviso shall not be construed to exclude losses due to theft or to the de-
struction of property by fire, flood or other casuvalty., No deduction shall be allowed under
this subsection for any loss claimed to have been sustained in any sale or other disposition
of shares of stock or 'securities where it appears that within 30 days before or after the
date of such sale or other disposition the taxpayer has acquired (otherwise than by be-
quest or inheritance) or has entered into a contract or option to acquire substantially
identical property, and the property so aequired is held by the taxpayer for any period
after such sale or other disposition. Reserves for contingent losses or liabilities shall not
be deducted.

(7a) (a) No deduction shall be allowed in respect to losses from sales or exchanges
of property (other than losses in cases of distributions in corporate liquidations) di-
rectly or indirectly between persons specified in par. (b) 1, 2, 3 or 4. .

(b) The persons referred to in par. (a) arve:

1." An individual and a corporation more than 50 per cent in value of the outstandmg
stock of which is owned, directly or indirectly, by or for such individual;

2. Two corporations more than 50 per cent in value of the outstandmg stock of each
of whieh is owned, directly or indirectly, by or for the same individual, if either of such
corporations, with respect to the taxable year of the corporation preceding the date of
the sale or exchange was, under the federal internal revenue code, a personal holding
company or a foreign personal holding company;

8. A fiduciary of a trust and a corporation more than 50 per cent in value of the
outstanding stock of which is owned, direetly or mdnectly by or for the trust or by‘
or for a person who is grantor of the trust;

4. A person and an organization whose income is exempt under 8. 71.01 (3) (a) and
which is controlled directly or indirectly by such person.

(8) The amount any asset has heen charged down or off by any corporation upon the
demand or order of any state or federal regulatory authority, body, ageney or ecommission
having power to make such demand or order, or by the examining committee of any state
bank in aceordance with s. 221.09, provided all the requirements of this subsection have
been complied with: the corporation must elect to make deduction under this subsection
by claiming a charge down or write-off of such asset, in an amount consistent with the
terms of the demand or order, in its return covering the first income year in which the
charge down or write-off is demanded or ordered. When a demand or order affects a
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charge down or write-off of more than' one asset, an' election' to'‘claim the charge down or
write-off of one such asset shall be deemed an elect10n to ¢laim ‘the charge down or write-
off'of all assets affected by such demand or order. An election to claim or not claim a de-
duction under this subsection with respect to any such order shall be irrevocable.  No de-
duction allowed heréunder ‘shall exceed the amount which would have been deductible had
the asset been sold for an amount equal ‘to the value to which'it‘is written down. The-
amotmnt of any deduction allowed hereunder shall reduce the cost or other basis of any
stich’ asset, anid ‘any amonnt recovered with respect to'such an: asset which exceeds' the ad-’
justed cost or' basis shall' be reported’ as income’in the yeai in which 1ece1ved or accrued :
dependlng on the method of accountmg employed by the taxpayer. : o

'(9) (a) Savings and loan assoclatlons, mutual loan” 001p01at10ns mutiial savings
banks, and credit unions may deduet amounts paid to, or ‘credited to the accounts of’
dep051t01s or’ holders of accounts as leldends or earnings on their’ depos1ts or with-
dlawable accounts, if such amounts paid .or cledlted are w1thd1awable on demand subJect
only to customary notice of intention to withdraw, :

,(b)..:Sayings and, loan  associations, mutual savings banks, and medlt unions may
make a deduction for a reasonable addition to reserve for bad debts of %4 of such sums
as they are required to allocate to their loss reserves pursuant to statutory prov1s1ons or
rules and regulations or.orders of any state or, fedelal -governmental supelwsory authori-
tles o
2(10) .-Amounts distributed to ipatrons in any year, in proportion to then patlonage
of the same year;: by any. corporation, joint stock company or association doing business.
on a.co-operative basis (herveinafter. called “company’’), whether organized under chapter,
185 or othelwlse, shall he returned as income 01 receipts by said patlons Dbut may be de-

company in p10p01t10n to their stock or OWHEIShlp, nor f01 amounts 1etamed by ‘sueh’
company and subJect to d1st1'1but10n in p10p01t10n to stock 01 OWHGIS]JJ.p as dlstmgmshed
from patlonage R

(ll) Amounts expended for the pulchase of ‘seeds and tree plants for plantmg, and
for preparing.land for planting and for planting and ecaring for, maintenance and fire
protection of forest crops on “Forest Crop Lands” under the provisions of chapter 77'
but the taxpayer may elect to defer the deduction of such amounts until the crop or the
property, or any portion thereof, is sold or disposed of ; except that the method so elected
must be-followed without change; and notice of the election of such method must be given
to the assessing authority that such election is .made. : .

(12) ‘Ineomputing net income- no deduction shall be allowed undel this sectlon for.
wages, salaries, honuses, interest or other expenses: :

“(a) If such items of deduction are not paid within the ta\table year.or by the ﬁfteenth
day of the third month after the close thereof; and

. {b) Tf, by reason of the method. of accountmg of . the person.to whom the. payment is
to ‘he made, the:amount. thereof is not, unless actunally received, ineludible in the gross
income of such person for the taxable year in which or with. whlch the taxable year of
the taxpayer ends; and

(¢). If, at the close of the taxable year of the taq)ayer or at any. time Wlthm 21/-2
months theleaftel the person to whom the payment is to be made was an officer of such
taxpayer co1p01at1on or was the owner, dnectly or mduectlv, of more than 20 per cent
of its outstanding yoting stoek,

. (d) No: deduetion shall be dlsallowed wnder this subsection Lf the 1tem would’ not be
mcludable in the Wlsconsm taxable income of the creditor even if received in the taxable
year or within 2¥4 months after the close thereof,

.i(e). If ia deduetion, which is otherwise plopelly accmable, is dlsallowed pulsuant to
the application of pars, (a) (b) and (c), such deduction shall be allowed for the same
1tem in any subsequent year when actually paid.

n(13) (a): With respect: to the :ealendar year 1964 and conespondmg ﬁscal years
and thereafter, as a depreciation deduction a reasonable allowance for ‘the- exhaustwn,
wear and tear (including a reasonable allowance for obsolescence) :, y B

~1..0f -property used: in the trade or. bmsmess, or

2, Of property held for .the p1oduct10n of income.

(b) The term “veasonable allowance” as used in par. (a) lncludes (but is not hnnted
to) an - allowanee ‘computed in accordance with rules plesonbed by - the depa1tment of
taxzation, under any of the following methods: ,

1. The straight line:method, : ‘

2, The declining halanee. method usmg a rate not exceeding twme the 1ate whlch
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would have been used had the annual allowance been computed under: the method de~
seribed in subd. 1, :

. 8. The sum.of the years-digits method, and

4. Any other counsistent method productive of an annual allowance which, when
added to all allowances for the period commencing with the taxpayer’s use of the prop-
erty and including the taxable year, does not, during the first two-thirds of the. . useful
life of the property, exceed the total of such allowances which would have been used
had such, allowances.been computed under the method preseribed in subd.. 2. Nothing
in this subsection. shall be construed to limit or reduce an allowance otherwise allowable
under par. (a).

(¢) Paragraph (b) 2, 3 and 4 shall apply ouly in the case of property (other than

intangible property) descnbed in par, (a) with a useful life of 3 years or more:
.. 1. The construction, reconstruction or erection of which is completed after the end
of the taxpayer’s calendar or fiscal year 1963 and then only to' that portion of the basis
which is properly attributable to sueh eonstruction, reconstruction or ervection after the
end of the taxpayer’s. calendar or fiscal year 1963, or

2. Acquired after the end of. the taxpayer’s calendar or fiscal year 1963, if the
or1g1nal use of ‘such property commences with the. taxpayer and commeneces aftel such
date.

(d) Whele, undel rules plesembe(l by the department of taxation, the taxpayer and
the department have, after August 15, 1963 entered into an agreement in writing specif-
ically’ dealing with the useful life an(l rate of depreciation of any p10pe1ty the rate so
agreed upon shall be binding on bhoth the taxpayer and the department in the absence of
facts or circumstances not taken into consideration in the adoption of such agreement.
The responsibility of establishing the existence of such facts and eircumstanees shall rest
with ‘the party initiating the modification. Any change in the agreed rate and useful
life speelﬁecl in thé: agieement shall not be effective for taxable years before the taxable
year in which notice in writing by certified mail or registered mall is served by the palty
to: the agreement initiating such change.

(e) In the absence of an agreement under par. (d) containing a provision to the
contrary, a taxpayer may at any time eleet in accordance with rules prescribed by the
department to change from the method of clepleelatmn deseubed in par. (b) 2 to the
method described in par. (b) 1. ‘

 (£) Under rules preserihed by the commissioner, a taxpayer may for purposes-of
computing the allowance under par. (a) with respect to personal property, reduce the
amount taken into account as salvage value by an amount which does not exceed 10 per
cent of the basis of such property (as determined under par. (g) as of the time as of which
such salvagé value is iéquired to be determined). For purposes of this paragraph the
term “personal property” means depreciable personal property (0the1 than livestock)
with a useful life of 3 years or more.

{(g) The basis on which exhaustion, wear and tear and obsolescence shall he allowed
in respect to any property shall be the Wisconsin income tax cost of such property, as
determined by s. 71.03 (1) (g) and other provisions of this chapter, insofar as applicable.

(14) (a) In the case of property to which this subsection applies the term ‘‘reason-
able allowance” as used in sub. (13) may, at the election of the taxpayer, include an
allowance, for the first taxable year for which a deduetion is' allowable under sub. (13)
to the taxpayel with 1espect to such property, of 20 per cent of the cost of such plOp-
erty.

(b) If in any taxable year the cost of property to which this prowsmn applies’ W1th
respect to which the taxpayer may eleet an allowance under par. (a) for such taxable
year exceeds $10,000, then par. (a) shall apply with respect to those 1tems selected’ by
the taxpayer, but only to the extent of an aggregate cost of $10,000.

(e) 1. The election under this subsection for any taxable year shall be made within
the time prescribed by law (including extensions theveof) for filing’ the retin for such
taxable year. The election shall be made in sueh manner as the depa1tment by rule
preseribes.

2. Any election ma(le under this sectwn may not he revoked except w1th the consent
of the ecommissioner;of -taxation or his delegate. -

(d) 1. For purposes of this subsection the term * plopeﬂ:y to which this- subseetlon
applles” means tangible personal property:

a. Of a character subject to the allowance for depreciation under sub. (13).

b. Acquired by purchase after December 31, 1963 or after the taxpayer’ s corre-
sponding fiscal year for use in trade or business or for holding for production of income.

e. With a useful life (determined at the time of such acquisition) of 6 years or more.
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2. For purposes of subd. 1 the term “purchase” means any acquisition of property,
but only if ‘

a. The property is not acquired hy one member of an affiliated gloup from another
member of the same affiliated group, and

b.-The basis of the property in-the hands of the person-acquiring it is not’determined
in whole or in part by reference to the adjusted bagis of such property in the hands
of the persons from whom acquired.

3. For purposes of this subsection the cost of property does not include so much of
the basis of such property as is determined by reference to the hasis of other plopelty
held at any time by the person acqmnng sach ploperty

4. For purposes of par. (b),

a. All members of an affiliated group shall be treated as one taxpayer, and

b. The department of taxation shall appmtlon the dollar limitation contained in par.
(b) among the members of such affiliated group in such manner as it by rule prescribes.

5. For purposes of this subsection, the term “affiliated group” means one or more
chains of includible corporations, connected through stock ownership with a common
parent corporation which is an inecludible corporation if stoek possessing more than 50
per cent of the voting power of all classes of stock and more than 50 per cent of each
class of nonvoting stock of each of the includible corporations (except the common parent
corporation) is owned directly by one or more of the other includible corporations and
the common parent corporation owns directly stock possessing more than 50 per cent of
the voting power of all classes of stock and more than 50 per cent of each clags of non-
voting stock of at least one of the other includible corporations. The term. “stock” as
used in this subsection does not include nonvoting stock which ig limited and preferred
as to dividends. As used in this subsection the term “includible corporation” means any
corporation except corporations whose income is exempt from taxation under s, 71.01 (3).

6. In applying sub. (13) (g) the adjustment under s. 71.03 (1) (g) resulting by
reason of an election made under this subsection with respect to any “property” to
which this subsection applies shall he made before any other deduction allowed by
sub. (13) (a) is computed.

History: 1961 c. 246, 467, 620; 1963 c. 6, 164,

Payments which a business corporation
made to a private club for dues for officers
and employes of the corporation were not
deductible by the corporation for income-tax
purposes as “ordinary and necessary ex-
penses” of the corporation., Forsberg Paper
Box Co. v. Department of Taxation, 14 W
(2d) 93, 109 NW (2d) 457,

Under (2),
ableness of a contract between related
parties, the test is whether the same con-
tract would have been entered into between
strangers. Capitol Lumber Co. v, Depart-
ment of Taxation, 17 W (2d4) 105, 115 NW
(2d) 606.

in determmmg the reason-.

223, 224, 433, 436, 459,

‘Where the stock of a corporation was
publicly held, and the entire issue of pre-
ferred stock was retired by the corporation;
and the motivation for the transaction was
to improve the status of the body corpo-
rate, not to favor any ‘individual share-
holders or a special group thereof, the cor-
poration’s payment of intereston the money
borrowed for the purpose of retiring the
issue must be considered ordinary and
necessary expenses in the operation of the
business from +which its income was de-
rived, so as to be deductible under (2).
Basic Products Corp. v. Department of Tax-
ation, 19 W (2d) 183, 120 NW (2d) 161.

71.046 Depletion; certain mines producing ores of lead, zinc, copper or othér metals,
(1) Beginning with the calendar year 1947 or corvesponding fiscal year, in addition to
other deductions allowed by ss. 71.04 and 71.05 there shall be allowed mines producing
ores of lead, zine, copper or other metals except iron, but ineluding sulphur and iron
resulting from the processing of lead, zine, copper or other metals except iron, or mills
finishing the produets of such mines for the smelter, or smelters located in Wisconsin
processing the produets of such lead, zine, copper or other metal mines, except iron mines,
or mills the following allowance for depletlon'

(a) On the first $100,000 of gross income from sales of ore or ore products or any
part thereof, 15 per cent;

(b) On {he second $100 000 of gross income from sales of ore or ore produets or
any part thereof, 10 per cent

(e) On the third $100, 000 of gross income from sales of ore or ore products or any
part thereof, 5 per cent;

(d) On all gross income from sales of ore or ore products in excess of $300 000, 3
per cent. ‘

(2) In no case shall the depletion allowance provided in subsectlon (1) be in excess
of 50 per cent of net income as computed under this chapter without the benefit of the de-
pletion allowance provided by this section.

(3) In computing depletion allowance there shall be first deducted from gross in-
come all sums paid for rents or royalties, or for the purchase of erude ore or concentrates.

(4) When depletion allowance is taken as a deduction pursunant to this section the
savings in tax due to such depletion allowanee shall be used by the taxpayer in prospect-
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ing for ore in Wisconsin, and proof thereof duly verified shall be furnished the depart-
ment of taxation. :

71.047 Deductions to financial institutions, The aggregate deductions from gross
income which, but for this section, would be allowahle under-71.04 to state banks, national
banks, savings and loan associations, mutual savings banks and credit nnions shall, with
respect to the calendar year 1963 and corresponding fiscal years and thereafter, he reduced
by so much thereof as would be reflected by multiplying such aggregate by four-fifths
of such percentage as total untaxable interest from obligations of the United States and
its instrumentalities was of total gross inecome, including suech interest.

History: 1963 c. 224,

71.06 Deductions from incomes of persons other than corporations. Persons other
than corporations, in reporting incomes for purposes of taxation, shall be allowed the
following deductions:

(1) Payments made within the year for wages or other compensation, if reagonable
in amount, for services actually rendered in carrying on the profession, occupation or
businéss from which the income is derived. But no deductions shall be made for any
amount paid for services actually rendered in the carrying on of the profession, oeceupa-
tion or business from which the income is derived unless there be reported the name and
address and amount paid each person to whom a sum of $700 or more shall have been paid
for services during the assessment year.. Except as provided in subsection (9) of this see-
tion, no deduction shall he allowed under this section for any amounts expended f01 . per-
sonal, living or family expenses. .

(2) . The ordinary and necessary expenses actually pal(l within the year in carrying
on the profession, trade or business from which the income is derived, including traveling
expenses (including the entire amount expended for meals and lodgmg) while away from
home 'in the pursuit of a profession, trade or business, and mcludmg also with respeect
to the :calendar year 1963 and corresponding fiscal years and prior calendar and fiscal
years but not thereafter a reasonable allowance for depreciation by use, wear and tear
of the property from which the income is derived; and in the case of mines and quarries
an allowance for depletion of ores and other natural deposits on the hasis of their actnal
original cost in cash or the equivalent of cash. No deduction shall be allowed for rent
paid unless the payor reports, the amount so paid togethel with the names and addresses
of the parties to whom rent was paid. The term “profession, trade or business”
ineludes the performance of the functions of a public office. The term “ordinary and
necessary expenses” includes reasonable expenses for the entertainment of clients, pa-
tients or customers and the unreimbursed expenses for food, travel and lodging incurred
by any employe of an employer when required fo he away from hoine in the perform-
ance of his JOb No deduction from.the total farm expenses of any sum representing
the cost of raising farm products consumed by adults and minor children in the fannly
of the taxpayer shall be required.

(2a) In lien of the allowance for depleclatlon for the calendar year 1964 ox ‘corre-
sponding fiseal year or any later year, the amortization deductions of any emergency
facility provided in section 216 of vevenue act of 1950 (section 124A of the United States
internal revenue code) and in Section 168 of the internal revenue code of 1954, plonded
that:"

(a) Written notice of election to take amortization of any emergency facility under
this subsection is filed with the department of taxation before March 15, 1952, or before
the ﬁhng date of the return for the first taxable year for which an “election tnder this sub-
seetion is made with respect to such emergency facility., Such notice shall be given on such
forms and in such manner as the department of taxation may by rule preseribe.

(b) The taxpayer files with the department of taxation at the time of his election
under this subseection copies of certificates of necessity for such emergency facility issued
by the appropriate federal certifying authority, and such other documents and data velat-
ing thereto as the department of taxation may by rule require.

(¢) No deduction shall be allowed under this subsection on other than dep1e01able

roperty.
P (d) In no event shall amor tization deductions he permitted for any period beyond that
permitted by section 216 of the revenue act of 1950 (section 124A of the. United States
internal revenue code).

(e) Subsequent to the last amortization deduction of any emergency facility pelmls—
sible under this subsection, the taxpayer shall deduct a reasonable allowance for deprecia-
tion at ordinary and usual rates on such of the depreciable emergency facilities as are
continued in use in the business. The total amount of such depreciation subsequently al-
lowable shall be limited to the unamortized balance of such facilities..
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(2b) In lien of the allowance for depreciation for any taxable year or part thereof
beginning after December 31, 1952, the owner may elect the accelerated amortization
deduction for treatment plant and pollution abatement equipment purchased or eon-
structed and installed pursuant to order or recommendation of the committee on water
pollution; state hoard of health, city couneil; village board or county hoard pursuant to
s. 59.07 (53) or (85) on any undepreciated portion of such treatment plant and equip-
ment computed on an estimated life of 60 months,

(a) Written notice of election to take amortization of any treatment plant and pollu-
tion abatement equipment under this subsection must be filed with the department of
taxation on or hefore the filing date of the return for the first taxable year for which such
election under this subsection is made in respect to such plant and equipment. Such
notice shall be given on such forms and in such manner as the department of taxation
may by rule prescribe. :

(b) The taxpayer shall file with the department of taxation at the time of his election
under this subseetion eopies of recommendations, orders and approvals issued by, the
committee on water pollution, state board of health, city council, village hoard or county
board pursuant to s. 59.07 (563) or (85) in réspect to such treatment plant.and pollution
abatement equipment, and such other documents and ‘data relating thereto as the depart-
ment may by rule require. : S ;

(¢) No deduction shall be allowed under this' subsection on other than depreciable
property, except that where wastes are disposed of through a lagoon process such lagoon-
ing costs and the cost of land containing such lagoons shall be subjeet to the accelerated
amortization provided for under this subsection. ‘ o

(d) In no event shall accelerated amortization, or depreciation and accelerated amor-
tization deductions be permitted in excess of the cost of the asset subject to the provisions
of this subsection.

(2¢) In leu of the allowance for depreciation for any taxable year or part thereof
after December 31, 1952, the owner may elect the accelerated amortization deduction for
milkhouses purchased, constructed and installed pursuant to rule Ag 30.03 (12) [Wis.
Adm. Code] or wells requived by law to conform to the Wisconsin well construetion and
pump installation code or by county or municipal ordinance to eonform to the milk ordi-
nance and eode recommended by the U, S. puiblie health serviee or bulk milk tanks 'or milk
pipe lines, purchased, constructed or installed, including eost of installation, on any un-
depreciated portion of sueh milkhouse, well, bulk milk tanks or milk pipe lines computed
on an estimated life of 60 months. S '

(a) Written notice of election to talte amortization of a milkhouse, weil, bulk milk
tank or milk pipe line under this subsection must be filed with the assessor of inecomes in
whose district the taxpayer’s farm lies with the taxpayer’s return for' the first taxable
year for which such election under this subsection is made in respeet to such milkhouses
or well. ‘

(b) No deduetion shall be allowed on other than depreciable property, nor shall aceel-
erated amortization or depreciation and accelerated amortization deductions be permitted
in excess of the cost of the asset subject to this subsection.

(3) Interest paid within the year on existing indebtedness; provided, the debtor re-
ports the amount so paid, the form of the indebtedness, together with the name and ad-
dress of the creditor. But no interest shall be allowed as a deduetion if paid on an in-
debtedness created for the purchase, maintenance or improvement of property, or for
the conduct of a business, unless the income from such property or business would be
taxable under this chapter,

(4) Taxes other than inheritance and speeial improvement taxes upon the property or
business from which the income hereby taxed is derived paid by such persons during the
year, including therein taxes imposed by the state of Wisconsin or the U. 8, government
as ineome taxes; provided, that such portion of the deduction for federal income taxes as
may be allowable shall be confined to cash payments made within the year covered by the
income tax return; and provided that deduections for income taxes paid to the U, S. gov-
ernment shall be limited to taxes paid on net income which is taxable under this chapter;
and provided that income taxes imposed by the state of Wisconsin shall acerue for the
purposes of this subsection only in the year in which such taxes are assessed. For pur-
poses of this subsection, amounts withheld by an employer from an employe’s wages in
compliance or purported comp iance with this chapter shall be deemed Wiseonsin income
taxes assessed; and amounts both declared and paid pursuant to s. 71.21 shall be deemed
Wisconsin ineome taxes assessed when paid, but no amount declared but not paid and
no amount declared and paid for a future income year shall be deemed assessed, United
States inecome, excess or war profits and defense faxes as limited by sub. (4a) shall be
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deductible up to, but not including, the 1962 calendar and corresponding fiscal year
returns.

(4a) The deduction for all United States inecome, excess or war profits and defense
taxes shall be limited to a total amount not in excess of 3 per cent of the taxpayer's net
income of the calendar or fiseal year as computed without the benefit of the deduction of
said United States income, excess or war profits and defense faxes, and before the deduc-
tions of amounts permifted by subsection (6) of this section. In no event shall any tax-
payer be permifted herennder a total deduction in excess of the actual amount of United
States income, excess or war profits and defense taxes paid, and otherwise deductible.

(5) If in the calendar year 1962 or thereafter, a natural person domiciled in this state
pays a neb income tax to another state or the Distriet of Columbia upon income derived
from the performance by him of personal services outside Wisconsin in the calendar
year 1961 or corresponding fiscal year or thereafter, such person may credit the tax paid
to such other state or the District of Columbia on such income against the net inecome
tax otherwise payable to Wisconsin on income of the year in which such personal services
were performed. No such credit shall be allowed unless claimed within the time provided
in 8 7110 (10) (bn) but s. 7110 (10) (d) shall not apply to such credits. For purposes
of this section, amounts withheld from wages or declaved and paid pursuant to the in-
come tax law of another state shall be deemed a net income tax paid to such other state
only in the year in which the income tax return for such state was required to be filed.
The department of taxation shall compute the revenue loss to the state, county and
various tax districts resulting from the tax credits granted wunder this subsection, and
may from time to time correct its computations.

(6) (a) Charitable eontributions, as defined in par. (b), payment of which is made
within the year, to an amount not in excess of 10 per cent of the taxpayer’s net income of
the calendar or fiscal year as computed without the benefit of this section.

(b) For purposes of this section, the term “charitable contributions” means a eontri-
bution or gift to or for the use of

1. The state or any political subdivision thereof, but only if the contribution or gift
is made for exclusively publiec purposes. _

2. A corporation, trust or community chest, fund or foundation operating within this
state, organized and operated exclusively for religious, charitable, scientifie, literary or
educational purposes or for the prevention of eruelty to children or animals, no part of
the net earnings of which inures to the benefit of any private shareholder or individual.

3. A post or organization of war veterans, or an auxiliary unit or society of, or trust
or foundation for, any such post or organization organized in the United States or any
of its possessions, and no part of the net earnings of which inures to the benefit of any
private shareholder or individual.

4, A cemetery company owned and operated exclusively for the benefit of its members,
or any corporation chartered solely for hurial purposes as a cemetery corporation and
not permitted by its charter to engage in any business not necessarily incident to that
purpose, if such.company or corporation is operating within this state and is not operated
for profit and no part of the net earnings of such company or eorporation inures to the
henefit of any private shareholder or individual. ‘

5. A fraternal society, order or association, operating under the lodge system, but only
if such contribution or gift is to' be used exclusively for religious, eharitable, scientific,
literary or educational purposes, or for the prevention of cruelty to children or animals.

6. Any corporation or association organized and operated exclusively for religious pur-

0ses.
P 7. Any policemen relief association organized under s, 213.11 or firemen relief asso-
ciation organized wnder s. 213.10. Under this subdivision eontributions include contribu-
tions and donations, and other funds raised through the activities of such associations
for the relief of widows and orphans.

8. Carthage college of Carthage, Illinois, to facilitate the location and operation of
such college in Kenosha, Wisconsin, provided such contribution or gift is made during
the calendar year 1960.

9. The state of Wisconsin for its promotional activities for the New York World’s
Fair of 1964-1965.

(7) Amounts contributed for the given period to the unemployment reserve fund
established in section 108.16 of the statutes, but not the amounts paid out of said fund.

(8) Losses actually sustained within the year and not compensated by insurance or
otherwise, provided that no loss resulting from the operation. of business conducted
without the state, or the ownership of property located without:the state, may be allowed
as a deduction, and provided further that no loss may be allowed on the sale of property
purchased and held for pleasure or recreation and which was not acquired or used for
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profit, but this proviso shall not he construed o exclude losses due to theft or to the de-
struetion of the property by fire, lood or other casualty. No deduction shall be allowed
under this subsection for any loss claimed to have heen sustained in any sale or other
disposition of sharves of stock or securities where it appears that within 30 days before
or-after the date of such sale er other-disposition the taxpayer has acquired (otherwise
than by bequest or inheritance) or has entered into a contract or option to acquire sub-
stantially identical property and the property so acquired is held by the taxpayer for
any period after such sale or other disposition. Reserves for contingent losses or liahili-
ties shall not be deducted. ,

(8a) (a) No deduction shall be allowed in respect to losses from sales or exchanges
of property (other than losses in eases of distributions in corporate liquidations), directly
or indirectly hetween persons specified in par. (b).

(b) The persons referved to in par. (a) are: . B

1. Members of a family which shall include in respect to an individual only his broth-
ers and sisters (whether by the whole or half blood), spouse, ancestors and lineal descend-
ants; :
2. An individual and a corporation more than 50 per cent in value of the outstanding
stock of which is owned, directly or indirectly, by or for such individual; :

3. A grantor and a fiduciary of any trust;

4. A fiduciary of a trust and a fiduciary of another trust, if the same person is grantor
of both trusts;

5. A fiduciary of a trust and a beneficiary of such trust;

6. A fiduciary of a trust and a beneficiary of another trust, if the same person is the
grantor of hoth trusts; ;

7. A fidueiary of a trust and a corporation more than 50 per cent in value of the
outstanding stock of which is owned, direetly or indirectly, by or for the trust, or by or
for a person who is grantor of the trust; or ’

8. A person and an organization whose income is exempt under s. 71.01 (3) (a) and
which is controlled directly or indirectly by such person-or by members of the family
of such person.

(8h) No deduction shall be allowed in respect to losses from sales or exchanges of
property (other than an interest in the partnership) directly or indivectly hetween:

(a) A partnership and a pavtner owning, directly. or indirectly, more than 50 per
cent of the capital interest, or the profits interest in such partnership, or - .

-(b) Two partnerships in- which the same persons own, directly or indirectly, more
than 50 per cent of the capital interests or profits intevests. ’ .

(9) With respeet to determination of net taxable income for the calendar year 1963
and corresponding fiscal years, and thereafter, expenses paid during the income year, not
compensated for by insurance or otherwise, for medical eave of the taxpayer, his spouse,
or of a dependent specified in s. 71.09 (6) (b) (rvegardless of the gross income of such
dependent) in excess of $85 but not more than $2,500. Expenses paid for medical care
under this subsection shall include amounts paid for the diagnosis, cure, mitigation,
treatment, or prevention of disease, or for the purpose of affecting’ any structure or fune-
tion of the body (ineluding amounts paid for accident or health insurance).

(10) Any and all sums not to exceed $800 paid by any person by way of alimony to a
former spouse under any order or decree of any court.

(11) Amounts expended for the purchase of seeds and tree plants for planting, and
for preparing land for planting and for planting and caring for, maintenance and fire
protection of forest erops on “Forest Crop Lands” under the provisions of ch. 77, but the
taxpayer may elect to defer the dedpction of such amounts until the erop or the property,
or any portion thereof, is sold or disposed of ; except that the method so elected n.lust be
followed without change; and notice of the election of such method must he given to
the assessing authority that such election is made.

(12) For other provisions relating to deduetions of estates or trusts see s. 71.08.

(13) (a) In lien of the deductions allowed in this section for interest paid, other
than interest paid on indebtedness incurred fo carry on a pro_fessmn or }?usmess from
which taxable ineome is devived, Wisconsin income taxes, Umteq States income taxes,
contributions; medical expenses, dues to labor unions and professional societies and the
deductions permitted in subs. (10) and (11), there shall he allowed to natural persons
and guardians with adjusted gross incomes of $5,000 or more an optional standard dedue-
tion of $450 with respect to income of the calendar year 1953 or corresponding fiseal year
and up to and including 1961 calendar and corresponding fiseal years. The meaning of
the term “adjusted gross income” as used in this subsection shall be as defined in 5. 71.09

(2m) (e).
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(b) If the adJusted gross income shown on the return is $5,000 or more, but the cor-
rect adjusted gross income is less than $5,000, then an electmn by the taxpayer to take
the optional standard deduction shall be deemed an electlon by him to pay the optional
tax imposed by s. 71.09 (2m).

(e) The optional standard deduction shall not be allowed to a married person whose
spouse is required to file a veturn unless such spouse has elected to take the optional
standard deduction or has elected to pay the optional tax imposed by s. 71.09 (2m) with
respect to the same income. year. ‘The determination of whether an individual is married
shall be made pursuant to s. 71.09 (6) (a).

(d) In the case of a taxable year of less than 12 months on account of a change in
the accounting period, the optional standard deduetions shall not be allowed.

(13a) (a) In lien of the deductions allowed in this section for interest paid, other
than interest paid on indebtedness ineurred to carry on a profession or business from
which taxable income is derived, Wisconsin income taxes, contributions, medical expenses,
dues to labor unions and professional societies and the deductions permitted in subs. (10)
and (11), there shall he allowed to natural persons and guardians an optional standard
deduction with respect to income of the calendar year 1962 or corresponding fiscal years
and subsequent years in an amount equal to 10 per cent of the adjusted gross income
or $1,000, whichever is the lesser, except in the case of married persons the sum of the
optional standard deductions allowable to the husband and wife shall not exceed $1,000.
For the income year 1963 and thereafter, the following persons may elect to take a
minimum_optional standard deduction of $300: - “A head of a family” as defined in s.
71.09 - (6) (c), a single person who has reached the age of 65 prior to the close of the
calendar or fiscal year or a married person.

(b) The optional standard deduction provided in par.. (a) shall not be allowed to a
married person whose spouse is required to file a return unless such spouse has also elected
to take the optional standard deduction with respect to the same income year. An election
by one spouse to take the mmlmum optional standard deduction of $300 under par. (a)
shall with respeet to the same income year preclude the other spouse from taking such
deduction, the optional standard deduction or the deductions enmmerated in par. (e)
1 to 8. For purposes of this subsection the determination of whether an individual is
married shall be made pursuant to s. 71.09 (6) (a)

(¢). The term “adjusted gross income” as used in this subsection means the sum of the
items enumerated in ss. 71.03 (1) and 71.08 (8) and not exempted nuder ss. 71.01 (3),
71.03 (2) and 71.07 (1), minus the deductions allowed by ss. 71.046, 71.05 (1), (2), (2a),
(2h), (2¢), (3), (4), (7) and (8) and 71.06, except the following:

1. Income taxes imposed by the state of Wiseonsin.

2. Medical expenses.

3. Interest paid, other than that paid on indebtedness ineurred to carry on a profes-
sion or business from which taxable income is derived.

4. Contributions,

5. Alimony.

6. Amounts expended for purposes covered by s. 71.05 (11).

7. Dues to unions or professional societies.

8. Casualty losses to nonbusiness property.

(15) A member of congress representing Wisconsin shall be deemed to have his home
in Wisconsin for purposes of sub. (2), but amounts expended by any such member in
any income year for living expenses shall not be deductible in excess of $3,000.

(16) (a) With respect to the calendar year 1964 and corresponding fiscal years and
thereafter, as a depreciation deduction a reasonable allowance for the exhaustion, wear
and tear (including a reasonable allowance for obsolescence) :

1. Of property used in the trade or business, or

2. Of property held for the production of income.

(h) The term “reasonable allowance” as used in par. (a) includes (but is not limited
to) an allowance computed in accordance with rules preseribed by the department under
any of the following methods:

" '1. The straight line method.

2, The declining halanee method, using a rate not exceeding twice the rate which
would have heen used had the annual allowance been eomputed under the method de-
seribed in subd. 1.

3. The sum of the years-digits method, and

4. Any other consistent method ploductwe of an annual allowance which, when added
to all allowances for the period commencing with the taxpayer’s use of the property and
including the taxable year, does not, during the first two-thirds of the useful life of the
property, exceed the total of such allowances which would have been used had such
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allowances ‘bheen computed under the method preseribed in subd. 2, Nothing in this sub-
section shall he const111ed to hnnt or reduce an allowance other\v1se allowable under par.
(a).

(¢) Palaglaph (b) 2 3 and 4 shall apply only in the case of prope1ty (othel than
intangible property ) desenbed in par. (a) with #z useful life of 3 years or-more: )

1. The construction, reconstruction or erection of which is completed after the end.
of the taxpayel s calendar or fiscal year 1963 ‘and then only to that p01t1011 of the basis
which is properly attributable to such' construction, reconstruction or eleetlon after the
end of the taxpayer’s calendar or fisecal year 1963, or :

2. Acquired after the end of the taxpayer’s ealendal or fiscal year 1963, if the or1g1na1
use of such property commences with the taxpayer and eommences after such date.

(d) Where, under rules preseribed by the 'department, the taxpayer and the:depart-
ment have, after August 15, 1963, eéntered into an agréement in writing specifically dealing-
with the useful life and 1ate of deplematlon of any property, the rate so agreed upon
shall be binding on’ both the taxpayer and the department in the absence of facts or
circumstances not taken into consideration in the adoption of such ‘agreement. ‘The re-
sponsihility of establishing the existence of such’ facts and cncum_stances shall vest with
the party initiating-the modification. 'Any change in the agreed rate and useful life
speclﬁed in the agreement shall not be effective for taxable years’ before the taxable year:
in which notice in writing by certified mail or 1eglste1ed mail is selved by the palty to'
the agreement initiating such change

.. (e) In the absence of 'an agreement under par, (d) contalnmg a’ provision to the'
contrary, a taxpayer may at any time eleect in accordance with rules prescribed by the:
department . to change from the method of dep1eclat1on descnbed in pal ) 2 to the
method described in par, (b) 1,

(f) Under rules prescribed by the conlnnssmnel, a taxpayer may for purposes of
computing the allowance under par. (a) with respect to personal property, reduce the
amount taken into account as salvage value by an amount which does not exceed 10 per
cent of the hasis of such plopelty (as determined under par. (g) as of the tiime as of
which such salvage value is required to be determined). For pirposes of this paragraph
the term “personal property” means depleclable personal plopelty (othe1 than hvestock)
with a useful life of 3 years or more. :

(g) The basis on which exhaustlon, wear and tear and obsolescence shall he allowed
in respect to any property shall be the Wisconsin income tax cost of such property, as
determined by s. 71.03 (1) (g) and other provisions of this chapter, insofar as applicable.

(h) In the case of property held by one person for life with remainder to another
person, the deduction shall be computed as if the life tenant were the absolute owner of
the property and shall be allowed to the life tenant. In the case of property held in
trust, the allowable deduction shall he appmtmned between the income heneficiaries and
the tlustee in accordance with the peltment provisions of the instrument ereating the
trust, or, in the ahsence of sueh provisions, on the basis of the trust income allocable to

each. In the ease of an estate, the allowable deduction shall be apportioned between the
estate and the heirs, legatees and devisees on the basis of the income of the estate alloeable
to each.

(1) Under rules prescribed by the commissioner, a taxpayer may for purposes of
computing the allowance under. par. (a) with respect to personal property, reduce the
amount taken into aceount as salvage,value by an amount which does not exceed 10 per
cent of the basis of such property as determined under.par. (g) as of the time such
salvage value is requived to be determined. In this paragraph “personal property”’ means
depreciable personal property other than livestock with a useful life of 3 years or move.

(17) (a) In the case of property to which this provision applies the term “reason-
able allowance” as used in sub. (16) may, at the election of the taxpayer, include an
allowanee, for the first taxable year for which a deduction is allowable under sub, (16).to
the taxpayer with respect to such property, of 20 per cent of the cost of such property.

(b) If in any taxable year the cost of property to which this subsection applies with
respect to which the taxpayer may elect an allowance under par. (a) for such taxable
year, exceeds $10,000, then par. (a) shall apply with respect to those items selected by
the taxpayer, but only to the extent of an .aggregate cost of $10,000,

(e) 1. The election under this subsection for any taxable year shall be made: Wlthm
the time prescribed by law (including extensions thereof) for filing the return for such
taxable year. The election shall be made in such manner as the department by rule
preseribes. :

2. Any election made under this section may not be: 1evoked e\eept Wlth the consent.
of the commissioner or his delegate, - ‘ SRR Do
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(d) 1. For purposes: of thig subsection the term ‘“property to which this subsection
applies” means tangible personal property:

a. Of a character subject to the allowance for depreciation under sub. (16).

b.  Aequired by purchase after December 31, 1963 or after the taxpayer’s correspond-
‘ing fiscal year for use in trade or business or for holding for production of income.

¢. With a useful life (determined at the time of such acquisition) of 6 years or more,

2. For purposes of subd. 1. the term “purchase” means any acquisition of property,
but only if: - ‘

a. The property is not acquired from a person whose relationship t6 the person acquir-
ing it would result in the disallowance of losses under sub. (8a) or (8b) or s, 71.04 (7a)
{(but in applying sub. (8a) for purposes of this subsection, sub. (8a) (b) shall be treated
as providing that the family of an individual includes only his spouse, ancestors, and lineal
descendants), and o ‘

‘b." The basis of the property in the hands of the person acquiring it is not determined
in whole or in part by reference to the adjusted basis of such property in the hands of
the person from whom aequired. : : ' . o

3. For purposes of this subsection the cost of property does not include so much -of
the bhasis of such property as is determined by reference to the basis of other property
held at any:time by thé person acquiring such property.

4. This subsection shall not apply to trusts: . : .

5. In the case of an estate, any amount apportioned to an heir, legatee or devisee
under sub. {16) (g) shall not be taken into aceount in applying par. (b) of this sub-
section to “property to which this subsection applies” of such heir, legatee or devisee not
held by such estate. ' : , .

6. In applying sub.: (16) (f) the adjustment under s. 71.03 (1) (g) resulting by
reason of an election made under this subsection with respect. to. any “property to which
this subseetion applies” shall be made before any other deduction allowed by sub. (16) (a)
is computed. : ‘ ‘ o '

. History: 1961 c. 348, 620; 1963 c. 6, 102, 164, 223, 224, 328, 433, 436, 455, 459,

See note to 72.79, citing Fulton Foundation v, Department of Taxation, 13 W (24) 1,

108 NW (2d) 312. ;

71.06 ' Business loss carry forward. If a taxpayer in any year subsequent to the
year 1932 sustains a net business loss, such loss; to the extent not offset by other items of
income ‘of the samie year; may he offset against the net business income of the subsequent
year and, if not eompletely offset by the net husiness income of such year, the reniainder
of ‘such net business loss may be offset against the net business income of the following
year. For the purposes of this section, net business ineome shall consist of all the income
attributable to:the operation of a trade or business regularly carried on by the taxpayer,
less the deduction of business expenses allowed in gs. 71.04 and 71.05. The addition to. and
deductions from income of urban transit.companies under s. 71.18 (1) shall also be used
in determining the .net business.loss of such companies to be offset against the net busi-
ness income as determined under s. 71.18 of subsequent years as provided in this section.
Any net business loss for any year prior to the calendar year 1955 or corresponding fiscal
year shall not, however, be recomputed under s. 7 1.18.

171,07 Situs of income; allocation-and apportionment. (1) For the purposes of
taxation income from business, not requiring apportionment under sub. (2), (3) or (5),
shall follow the situs of the business from which derived. Income derived from rentals
and royalties froni veal estate or tangible personal propexty, or from the operation of any
farm, mine or quarry, or from the-sale of veal property or tangible personal property
shall ‘follow the situs of the property from which derived: Corporation income from
personal ‘services  performed by employes of ' corporations shall be. deemed business
ineome and: shall follow the situs of the business. Income from personal. services. of
resident individunals, including income from professions, shall follow residence. Income
from personal services of nonresident individuals, ineluding income from professions, shall
follow the situs of the services. All other income, including royalties from patents, income
derived from land contracts, mortgages, stocks, honds and securities or from the sale of
simildar intangible personal property, shall follow the residence of the recipient, except as
'provided in s. 71.08. For the purposes of taxation, interest received on state and federal
tax refunds when the tax refunded was on business income or property shall be deemed
ineome from business and shall follow the situs of the business from which derived.

(2} Persons engaged in business within and withount the state shall be taxed only on
sich income s is derived: from business transacted and property located within the state.
‘The  amount of such income attributable to Wiseonsin may be determined by an alloca-
‘tion and separate accounting thereof, when'the business of such person within the state
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is not an integral part of a unitary business, provided, however, that the department of
taxation may permit an allocation and separate accounting in any case in which it is
satisfied that the use of such method will properly reflect the income taxable by this
state. In all cases in which allocation and separate accounting is not permissible, the
~determination shall-be made in the following.manner: There shall first be deducted.from
the total net income of the taxpayer such part thereof (less related expenses, if any) as
follows the situs of the property or the residence of the recipient; provided, that in the
case of income which follows the residence of the recipient, the amount of interest and
dividends deductible under this provision shall he limited to. the total interest and divi-
dends received which ave in excess of the total interest (or related expenses, if any) paid
and allowable as a deduction under section 71.04 during the income year. The remaining
net income shall be apportioned to Wisconsin on the basis of the ratio obtained by
taking the arithmetical average of the following 3 ratios:

(a) The ratio of the tangible property, real, personal and mixed, owned and used
by the taxpayer in Wisconsin in connection with his trade or business during the income
year to the total of such property of the taxpayer owned and used by him in connection
with his trade or business everywhere. Cash on hand or in the bank, shares of stock,
notes, honds, acecounts receivable, or other evidence of indebtedness, special privileges,
franchises, good will, or property the income of which is not taxable or is separately
allocated, shall not he considered tangible property nor included in the apportionment.
In determining apportionable net income with respect to the calendar year 1964 and
corresponding fiseal years and thereafter, in any case in which the property factor is
distorted by the taxpayer depreciating property in Wisconsin hy a method different from
that used to depreeiate property outside Wisconsin, the department may determine the
property factor by depreciating all property by the same method, or using original cost
or any other means as will achieve an equitable result.

(b) In the case of persons engaged in manufactaring or in any form of eolleeting, as-
sembling or processing goods and materials, the ratio of the tofal cost of manufacturing,
collecting, assembling or processing within this state to the total cost of manufacturing, or
assembling or ploeessmg everywhere. The term “cost of manufacturing, collecting, as-
sembling, or processing”, as used herein, shall be interpreted in a manner to conform as
nearly as may be to the best accounting practice in the trade or business. Unless in the
opinion of the department of taxation the peculiar cireumstances in any case justify a
different treatment, this ferm shall be generally interpreted to include as elements of
cost the following:

1. The total cost of all goods, materials and supplies used in manufactunng, assem-
bling or processing regardless of where pmchased

2. The total wages and salanes paid or ineurred during the ineome year in such manu-
facturing, assembling or processing activities.

3. The total overhead or manufacturing burden properly ass1gnable acemdlng to good
accounting practice to such manufacturing, assembling or processing activities.

(¢) In the case of trading, mercantile or manufacturing concerns the ratio of the
total sales made through or by offices, agencies or hranches Tocated in ngconsm during
the income year to the total net sales made everywhere during said income year.

(3) Where, in the case of any person engaged in business within and without the
state of Wisconsin and required to apportion his income as herein provided, it shall be
shown to the gatisfaction.of the department of taxation, that the use of any one of the
3 ratios above provided for gives an unreasonable or inequitable final average ratio be-
cause of the fact that such person does not employ, to any appreciable extent in his trade
or business in producing the income taxed, the factors made use of in obtaining sueh

ratio, this ratio may, with the approval of the department of taxatmn, be omitted in
obtaining the final average ratic which is to be applied to the remaining net income.

(4) As used in this section the word “sales” shall extend to and include exchange,
and the word “manufaetunng” shall extend to and inelude mmmg and all processes of
fabricating or of curing raw materials.

(5) If the income of any such person properly assignable to the state of Wisconsin

cannot be ascertained with reasonable certainty by either of the. foregoing methods, then
the same shall be apportioned and alloeated under such rules and regulations as the de-
partment of taxation may preseribe.

(6) Liahility to taxation for income which follows the 1e31dence of the recipient, in
the case of persons other than corporations, who move into or out of the state within the
year, shall be determined for such year on the basis of the income received (or acerued,; if
on the acernal basis) during the portion of the year that any such person was a 1es1dent
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of Wisconsin, The net income of such person assignable to the state for such year shall
be used in determining the income subject to assessment under this chapter.

“History: 1961 c. 348, 652; 1963 c. 224. .

. Action of the board of tax appeals, in
holding that in the absence of definite proof
the property factor should be based on sales
was arbitrary and capricious for 1gnormg
the weight of the property factor in the
statutory formula, and improperly reducing
the three-factor, formula to .a two-factor
formula in this case. .Department of Taxa-
tion v. Blatz Brewing Co. 12 W (2d4) 615,
108 N'W (2d) 319.

The tax-apportionment formula contalned
in (2) did'not intend to allocate business in-
come among the sum of the states in which
business was done, since, once a taxpayer is
engaged in business within and without this
state, entitling the taxpayer to use the ap-
portionment formula, Wisconsin is restricted
to taxing ‘“only on such income as is derived

from business transacted and property -lo-

cated within the state,” Department of Tax-
ation v, Blatz Brewing Co. 12 W (2d) 615,
108 NW (2d) 319.

‘Where a Wisconsin taxpayer corporation,
not making a separate accounting, was en-
gaged in the brewing of beer in Milwaukee,
and in the sale thereof in Wisconsin to dis-
tributors located both within and' without
the state, in returnable containers which
were returned when empty to Milwaukee,
and the taxpayer corporation also owned
neon advertising signs and certain other
property located throughout the TUnited
States, the nature of such property outside
the state did not constitute “engaged in
business” by the taxpayer corporation out-
side the state, within the meaning of (2),
prescribing a formula for the taxation of

apportlonable income in cases of taxpayers’

Brewing Co, 12 W (24d) 615, 108 NW (2d4) 319,

See mnote to 71.01, citing Moore Motor
Freight Lines v. Dept. of Taxation, 14 W
(2d) 877, 111 N'W (2d) 148.

The income of a Wisconsin resident and
professional engineer from a firm in which
he was a partner, which had its principal
office in New York, which did no actual con-
struction work and did not employ contrac-
tors, was derived from a profession and not
from a business, and the taxation of this
income ‘therefore followed his residence
under 71.07 (1), Stats. 1953, 1965, so as to
be taxable thereunder for the years in ques-
tion. Whitney v. Department of Taxation,
16 W (2d) 274, 114 N'W (2d) 445.

The a.pphcatlon of a formula adopted
under (5) to a unitary multistate trucking
business, consisting of the 3 factors of rev-
enue mlles payroll and originating revenue,
is not arbltlaly or unreasonable. In deter-
mining validity of a formula the court must
not only look at the challenged factor but
also its relation to the other factors and
the composite result. A taxpayer who at-
tacks a formula. apportionment of income
has the burden . of .showing hy clear and
cogent evidence that it results in extrater-
ritorial values bheing taxed. W. R, Arthur
& Co. v. Department of Taxation, 18 W (24)
225, 118 NW (2d) 168

Even though some manufacturing was
done and sales were made from warehouses
outside of Wisconsin, 100 per cent of sales
could be used in the tax ratio since the Wis-
consin office played a major part din all
sales. Globe-Union, Inc. v, Department of
Taxation, 20 W (2d) 213, 121 NW (2a) 894,

engaged in business within and without the
state, Department of Taxation v. Blatz

171,08 - Fiduciaries; returns and assessments. . (1) Every executor and adminis-
trator shall file an income tax return on a calendar or fiscal year hasis with the assessor
of incomes of the county in which the decedent vesided at the time of his death, or in the
county.in which the executor or administrator resides if the decedent was a nonrvesident,
in all cases where the decedent, if living, would have heen required to file such veturn,
and shall so file such return, if notified by the assessor of incomes to make a report to
him. Such executor or administrator shall inelude in such return:

(a) All income received by the decedent during that portion of the year covered by
the veturn preceding the: demise of the decedent.

- (b) All receipts. by him from the estate of the deceased during the year covered by
the return, if such receipts,would have been taxable as mcome to the decedent, had he
survived.

(3) The first return of an e\eeutor or admnnstlator shall be filed in the form and
manner and within:the time that a return should have heen filed by the decedent had he
survived. Subsequent returns of such executor or administrator shall be filed in the form
and within the time that the returns of income are 1'equned from persons other than cor-
porations, except that no deduction shall be allowed in such subsequent returns for any
‘Wisconsin income taxes paid which have heen allowed as a deduction in arriving at the
net taxable estate for inheritance tax purposes under s. 72.015 (4). The first return
of such executor or administrator shall include the income received ‘by. the decedent during
the portion of the year preceding the demise of deceased and also items specified in sub.
(1). In computing the net income of an estate, a deduction shall be allowed for amounts
paid as premium on fidelity bonds of the executor or administrator.

(4) The same personal exemption shall be dedneted from the tax of the executor or
administrator as would have heen deduetible from the tax of the decedent under s. 71.09
(6) had he survived and made the return, except that,

(a) No personal exemption under ss. 71.09 (6) (a) and 71.09 (6) (c) for the decedent
or his spouse shall be allowed for any year other than the year of death, except as pro-
vided in subs. (b) or (e).

(b) If, had decedent lived, he would have heen entitled to an exeniption for his spouse,
pursuant to s. TL09 (6) (a) or to an exemption for a dependent pursuant to s. 71.09
(6) (b), such exemption shall he allowed to the executor or administrator so long as over
half of the support of the spouse or dependent is supplied by the decedent or the execu-
tor or administrator from decedent’s estate and the gross ineome of the spouse or depend-

: Taxation of forelgn corporations dis-
cussed, 1962 WLR 378.
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ent for the calendar year in which the taxable year of the executor or administrator hegins
is less than $600.

(¢) If the decedent was a mauled person at the date of ]JlS demise and lf in-any year
subsequent to the year of decedent’s death his widow is a head of a family within the
meaning of s. 71.09 (6) (¢), if such widow does not.take a heéad of family exemption on
her individual return, the head of family exemption may be taken on the retwrn of the
executor or administrator of decedent.

(d) If the decedent was a ward, the veturn of the administrator or executm for the
year of death shall include all of the income includible in a return by a gualdlan during,
the p01t10n of the year preceding the demise of deceased and also such other income as is
includible in the return of an administrator or executor. If a personal éxemption is allow-
able on a return by the gunardian for the same income year, the same personal exemptlon‘
shall be allowed on the return of the executor or’administrator, and any tax paid by the,
guardian shall be aliowed as a credit against the ta\ payable by the executor or admin-
istrator.

(6) The,assessor of incomes shall certify the tax on the income of any decedent or-on
the income of his executor or administrator, as other taxes are certified, and the executor
or administrator shall pay such tax when' due.

(7) (a) When gumdmns must report. A gualdlan of the p101)e1ty of a ward, ap-
pointed pursuant to ch. 319, shall make an annual return of income of the ward (When
required by s. 71.10 (2)) to the assessor of incomes of the county in which the ward re-
sides, which return shall be made at the same tlme as returns of persons other than cor-
powtlons are made.

(b) Net income to be reported.  The net income of the ward to ‘be. 1e1)01ted by the
guardian shall be ascertained in' the same manner as the income of other persons is ascer-
tained so as to submit to taz\atlon both the earned income. and. unealned income of such
ward.’

(¢) Personal. exemptions in gu(mlzanslnp cases. The pelsonal exemption allowable
to the guardian shall be the same as would have been allowable to the ward had he made

the return,

(8) Trustees of trust estates ereated by will or by contract or by declaration:of ‘trust
or implieation 'of law shall annually make a return of all income: received by them as
such on a calendar or fiseal year basis to the assessor of incomes of the county in-which
the trust or estate is heing administeved, showing the total taxable income' received by
them during the year, the names and addresses of distributees and the amounts severally
distributable to them whether distributed or not, and also the amounts to bhe accumulated
by them for unknown or unborn-or undlsclosed heneficiaries or for other reasons. The
net ineome received by such trustees shall be ascertained in the same mannerias the net
inecome of persons other than corporations, except that the personal exemptions under s.
71.09 (6) (a), (b) and (e) shall not be allowed to such trustee. Distributees who teceive
or who are entitled to receive any part of such net ineome shall return the same as income
to the assessor of incomes in the distriet in which they vespectively reside, together with
all other income received by them and shall be assessed thereon as plov1ded by this chap-
ter.. Such of said distributees as are nonresidents of this state shall he assessed on such
income as they receive from the trust estate as the income of nonresidents is assessed: No
personal exemption shall be allowed either resident or nonresident destributees unless they
make a claim therefor in their income tax returns made in accordance with the terms of
this act showing the total net income, ;

(9) All nondistributable ox contingently dlstubutable income not dlstmbuted shall ‘be
assessed to the trustee in the same manner as income of persons other than corporations
is assessed, except that the personal exemptions under section 71.09 (6) shall not be al-
lowed to such trustee. There shall be exempt from such taxation any part of the gross
income, without limitation, which pursuant to the terms of the will, deed or other trust
instrument creating the trust, is during the taxable year permanently set aside to bhe used
exclusively by or for the state of Wisconsin or any city, village, town, county or school
district therein or any agency of any of them or any corporation, community chest fund,
foundation or association operating within this state, organized and operated exelusively
for religious, charitable, scientific or educational purposes or for the prevention of cruelty
to children or animals, no part of the net income of which inures to the benefit of any
p11vate stockholder or individual. Such exemption shall be operative retroactively except
in those instanees in which an assessment has become final and conclusive under the plo-
visions of chapter 71,

(10) All income taxes levied against the income of beneficiaries shall be a lien on
that portion of the trust estate or interest {herein from which the income taxed is de-
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rived, and such taxes shall be paid by the fiduciary, if not paid by the distributee, before
the same hecomes dehnquent Every person who as a fiduciary under the provisions of
this chapter pays an income tax, shall have all the nghts and remedies of reimbursement
for any taxes assessed against him or paid by him in such capacity, as is plOVlded in
section 70.19 (1) and (2)

(11) An executor, administrator, guardian or trustee applying to a court having juris-
diction for a discharge from his trust and a final settlement of his accounts, before his
application shall be granted, shall file with the assessor of incomes’ of the county in which
the trust or estate is being administered returns of income received in his representative
capaclty not previously filed and a rettrn for the period betiveen the close of the preceding
income year and the date of his application for discharge, and also, in the case of an
executor, administrator or guardian, returns of income received by the deceased, the ward
or a prior guardian during each of the years open to audit under section 71. 11 (21) if
sueh returns have not heretofore been filed. Upon receipt of such returns, the assessor
of incomes shall immediately detérmine the amount of taxes to hecome due and shall cer-
tify such amomnt to the ¢ourt and the court shall thereupon enter an order directing the
executor, administrator, trustee or guardian, as the case may he, to pay to the department
of tazatlon the amount of tax, if any, found due by the assessor of incomes, and take his
receipt therefor. ‘The receipt of the department of taxation shall be evidence of the pay-
‘ment of the tax and shall be filed with the court before a final distribution of the estate
is ordered, and the executor, administrator, trustee or guardian is discharged. Any taxes
found to be -due from the estate for any of the years open to audit under section 7111
(21) shall he assessed against and paid by the executor or administrator; any taxes found
to be due after the executor or administrator is discharged shall be assessed against and
paid by the beneficiaries in the same ratio that their interest in the estate bears to the
total estate. :

(12) Returns of income vequired to be made by virtue of the next preceding sub-
section may be dispensed with by order of the court having jurisdiction in cases where
it is clearly evident to the court that mo income tax is due or to hecome due from the
trust or estate, In computing the net income of ‘a trust under will or a trust under agree-
ment, a deduction shall be allowed for the fees and the commissions paid to the trustees,
and for the ordinary and necessaiy expenses of administering the trust.

(13) A resident who receives ineome from a nonresident fiduciary shall be taxed the
same as though such income had been received by sueh resident without the intervention
of a fiduciary; and a resident fiduciary 1ece1v1ng income for a nonresident beneficiary
shall report such income to the assessor of incomes of the distriet in which such fidueiary
remdes. .

_History: 1961 c. 33, 404,

' Revisor’s Note, 1961: The amendment of distributed to a trustee for exclusive char-

71,08 (3) by chapter 221, Laws 1959, was
clearly intended to be: complementary to the
new inheritance tax provision created as
72.015 (4) by the same act. Reference in
71.08 (3) should, therefore, be to 72,015 (4)
and not to the whole section. Approved by
Department of Taxation. (Bill 50-8)

‘Where a sizeable trust p10v1ded for an
annuity of $5,000 to be paid from income to
an individual for life and on termination the
estate to go to a designated city, and there
was only a remote possibility that the an-
nuity would exhaust the annual income, (8)
exempted from income tax all income in ex-
cess of the $5,000. Wisconsin Dept. of Taxa-
212%11) gOOLa Crosse, 11 W (2d) 845, 1056 NW

Trusts having nonresident trustees who
made policy decisions, with only' the me-
chanics of the purchase or sale of securi-
ties carried out by a local agent who had
no power and never exercised any power to
either alter or modify decisions of a non-
resident company engaged to advise trus-

tees, were not “administered” in this state,

for purposes of income taxation, within the
meaning of (8). Department of Taxation v.
Papst, 16-'W (2d)..195, 112 NW (2d), 161.

; Where, under the terms of a will, the
'residue ‘of the testatrix’'s estate would be

71.09 Rates of taxation, interest.and personal exemptions.

itable purposes, but there was a will con-
test lasting from 1953 through 1955, and the
will was not admitted to probate and let-
terg of trust were not issued until near the
end of 19565, and the corporate special ad-
ministrator and personal 1ep1esenta.t1ve of
the  decedent, as such, received incdome con-
sisting of capltal gains, as well as ordinary
income, during such interim petriod, the same
was taxable to it within 71.08 (1) to (6)
and 71.08 .(9), and such income was not re-
lieved from taxatlon by virtue of a chari-
table-trust exemption - provision . contained
in’ 71.08 (9), BEstate of Greenwald, 17 W
(2d) 633, 117 NW (2d) 609.

As used in (8), the word * ‘administered,”
as apphed to an mtel vivos trust .of intan-
gibles, means simply conducting the busi-
ness of the trust, and a proper application
of the statute requires: the conclusion that
the trust is being administered in Wiscon-
sin \vlthin the meaning - of the statute if
the major portlon of the trust business is
conducted in Wisconsin, Pabst v, Depart-
l(nZ%r;t"[??f Taxation, 19 W (24) 313, 120 NW

Tax accountlng problems
representatives. 47 MLR 57,

Tax accounting problenis of {trustees.
Hinners, 47 MLR 147,

of personal

(1) The tax to be as-

sessed, levied and collected upon taxable incomes of ‘all persons other than corporations
for the calendar year 1963 and corresponding fiscal years, and:for calendar and fiscal
years thereafter, shall be computed at the following rates:: S
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(a) Onm the first $1,000 of taxable income or any part thereof; at the rate of 2.30 per
cent.

(b) On the second $1,000 or any part thereof 2.55 per cent.

(¢) On the third $1,000 or any part thereof, 2:80 per cent,

(d) On the fourth $1,000 or any part thereof, 3.80 per cent,

(e) On the fifth $1,000 or any part thereof, 4.30 per cent.

(£) On the sixth $1,000 or any part thereof, 4.80 per cent.

(g) On the seventh $1,000 or any part thereof, 5.30 per cent.

(h) On the eighth $1,000 or any part thereof, 6.30 per cent,

(i) On the ninth $1,000 or any part thereof, 6.80 per cent.

(3) On the tenth $1,000 or any part thereof, 7.30 per cent.

(k) On the eleventh $1,000 or any part thereof, 7.80 per cent.

(1) On the twelfth $1,000 or any part thereof, 8.30 per cent.

(m) On the thirteenth $1,000 or any part thereof, 8.80 per cent,

(n) On the fourteenth $1,000 or any part thereof, 9.30 per cent,

(o) On the fifteenth $1,000 or any part thereof, 9.80 per cent.

(p) On all taxable income in excess of $15,000, 10 per cent,

(1a) The tax to be assessed, levied and colleeted upon taxable incomes of all persons
other than corporations for the calendar year 1953 and corresponding fiseal years and
for calendar and fiscal years thereafter through the 1961 calendzu and fiscal years, shall
be computed at the following rates:

(a) On the first $1,000 of taxable income or any palt theleof at the rate of one
per cent.

(b) On the second $1,000 or any part thereof, 114 per ecent,

(e) On the third $1,000 or any part thereof, 11/2 per cent,

(d) On the fourth $1,000 or any part theleof 2% per cent,

(e) On the fifth $1,000 or any part thereof, 3 per cent.

(f) On the sixth $1,000 or any part thereof, 3% per cent.

(g) On the seventh $1,000 or any part thereof, 4 per cent.

(h) On the eighth $1,000 or any part thereof, 5 per cent.

(i) On the ninth $1,000 or any part thereof, 514 per cent,

(j) On the tenth $1,000 or any part thereof, 6 per cent.

(k) On the eleventh $1,000 or any part theleof 614 per cent,

(1) On the twelfth $1,000 or any part thereof, 7 per cent,

(m) On the thirteenth $1,000 or any part theleof 7Y% per cent,

(n) On the fourteenth $1 000 or any part theleof 8 per cent,

(o) On all taxable income in excess of $14,000, 81/2 per cent,

(1am) The tax to be assessed, levied and collected upon taxable incomes of all persons
other than corporations for the calendar year 1962 and corresponding fiscal years shall

be computed at the following rates: ;
(a) On the first $1,000 of taxable income or any part thereof, at the rate of 2 per

(b) On the second $1,000 or any part thereof, 214 per cent,
(e} On the third $1,000 or any part thereof, 21/2 per cent
(d) On the fourth $1,000 or any part theleof 3% per cent,

{e) On the fifth $1,000 or any part thereof, 4 per cent.

(f) On the sixth $1,000 or any part thereof, 414 per cent.

(g) On the seventh $1,000 or any part thereof, 5 per cent.

(h) On the eighth $1,000 or any part thereof, 6 per cent,

(i) On the ninth $1,000 ox any part thereof, 614 per cent.

(3) On the tenth $1,000 or any part thereof, 7 per cent.

(k) On the eleventh $1,000 or any part thereof, 714 per cent,
(1) On the twelfth $1,000 or any part thereof, 8 per cent,

(m) On the thirteenth $1,000 or any part thereof, 814 per cent,
(n) On the fourteenth $1,000 or any part thereof, 9 per cent.
(o) On the fifteenth $1,000 or any part thereof, 914 per cent,’
(p) On all taxable income in excess of $15,000, 10 per cent.

(2a) The taxes to be assessed, levied and collected upon taxable incomes of corpora—
tions for the calendar year 1953 and corresponding fiseal years and for. calendar and
fiscal years thereafter shall be computed at the following rates, to wit:

(a) On the first $1,000 of taxable income or any pa1t thereof, 2 per cent.

(b) On the second $1 000 or any part thereof, 214 per cent,

(¢) On the third $1,000 or any part thereof, 3 per cent.

(d) On the fourth $1,000 or any part thereof,- 4 per. cent,
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(e) On the fifth $1,000 or any part thereof, 5 per cent.

(f) On the sixth $1,000 or any part thereof, 6 per cent.

(g) On all taxable income in excess of $6,000, 7 per cent.

(2b) The commissioner of taxation shall prepare a table from which the tax specified
in sub. (1a) on taxable income up to $7,000 shall he determined. Such table shall be
published in the department’s official rules and be placed on the appropriate tax blanks.
The form and the tax eomputations of said table shall be substantially as follows:

(a) The title thereof shall be “Tax Table.”

(b) The first 2 columns shall contain the minimum and the maximum amounts, re-
spectively, of taxable income in brackets of not more than $100, and extending to include
the maximum amount reportable under sub. (la) (g). Computation of tax on taxable
income in excess of $7,000 may be set forth at the foot of such tahle.

(e) The third column shall show the amount of the tax payable for each hracket be-
fore the allowance of any deduction for personal exemptions or exemptions for depend-
ents. Said tax shall be computed at the rates under sub. (la), which rates shall he ap-
plied to the amount of income at the middle of each hracket. The amount of tax for each
bracket shall be computed only to the nearest 10 cents.

(2m) (a) In Heu of the taxes on net taxable incomes computed at the rates applicable
to persons other than corporations, preseribed by ch. 71, an optional tax is imposed on
adjusted gross income in an amount determined from the table preseribed in par. (d).
Such optional tax hasis may be elected only by natural persons and gunardians with re-
spect to income of tlie calendar year 1953 or corresponding fiseal year, and subsequent
years and under the following conditions: .

1. Such person’s adjusted gross income for the income year must be less than $5,000.

2. The taxable year of such pérson may not, by reason of a change in the accounting
period, cover less than 12 months.

3. If such person is married and such person’s spouse'is requirved to file a return, then
the spouse must have elected either to pay the optional tax imposed by s. 71.09 (2m) or to
have taken the optional standard deduetion provided in g, 71.06 (13) (a), with respect to
the same income year. The determination of whether an individual is married shall be
made pursuant to s. 71.09 (6) (a). .

(b) The eléction herein provided may be made annually by the filing of a retunrn on
the optional tax basis at the time and in the manner provided by this chapter. If the
adjusted gross income shown on a return filed on the optional tax basis is less than $5,000,
but the correct adjusted gross income is $5,000 or movre, then the election by the taxpayer
to pay the optional tax imposed by par. (a) shall be deemed an election by him to take
the optional standard deduction. When both hushand and wife have elected to file on
one or the other of the hases provided in ss. 71.05 (13) and 71.09 (2m), or one files on
‘one of such bases and the other on the other, neither may change such election in favor of
an itemization of deductions unless the other also changes his election in favor of an
itemization of deductions. o ' ‘

(¢) The term adjusted gross income as used in this subsection means the sum of the
items of income enumerated in ss. 71.03 (1) and 71.08 (8) and not exempted under ss.
71.01 (8), 71.03 (2) and 71.07 (1), minus the deductions allowed by ss. 71.046, 71.05 (1)
to (11) and 71.06, except the following, which, with certain limitations, are deductible in
determining net taxable income other than on the optional hasis:

1. Income taxes imposed by the state of Wisconsin or the United States government,

2. Medical expenses. .

3. Interest paid, other than that paid on indebtedness incurred to carry on a pro-
fession or business from which taxable income is derived.

4, Contributions.

5. Alimony.

6. Amounts expended for purposes covered by s, 71.05 (11).

7. Dues to unions or professional societies. ‘ - ,

(d) ‘The commissioner of taxation is authorized and directed to prepare a table from
which the optional tax specified in par. (a) shall be determined. Such table shall be pub-
lished in the department’s official rules and be placed on the appropriate tax blanks, The
form and the tax computations of said table shall be substantially as follows:

1. The title thereof shall be “Optional Tax Table.”

9. The first 2 columns shall contain the minimum and the maximum amounts re-
spectively of the adjusted gross inecome in brackets of not more than $100, and extending
to include the maximum amount reportable under par. (a) L.

3. The third column shall show the amount of the tax payable for each bracket hefore
the allowance of any deduction for personal exemptions or exemptions for dependents.
Said tax shall be computed at the rates provided in ch, 71 for normal income taxes on net
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income of persons other than corporations, which rate shall be applied to the amount of
income at the middle of each bracket after deducting from such amount 9 per cent thereof.
The amount of tax for each bracket shall be computed only to the nearest 10 cents.

(e) All the provisions of ch. 71 not in conflict with the provisions of this subsection
shall be applicable to the optional tax imposed by this subsection. =~ : B

(f) The proper division of the optional tax, assessed and collected in lieu of the
normal income tax and any other tax or surtax on net income, shall be made as between
sugh taxes by the department of taxation. ‘

(g) The commissioner shall prepare a combined single form for reporting income
with separate columns for each individual taxpayer when both husband and wife have
elected to file on the optional tax hasis and to determine their separate income taxes from
the table under par. (d) Such form shall be appropriately titled using the word “com-
bined” but not the word “joint”. Nothing herein nor any signature on such form shall
affect the separate liability of an individual for payment of his income tax nor shall in
any way make a wife liable for her hushband’s debts. This provision shall not preclude the
commissioner from preparing a form for the reporting of income by husbands and wives
on a single form in instances where the optional tax method is not elected, nor shall it
preclude him from incorporating combined hushand and wife reporting on a single form
which ean be used by individuals regardless of the method of reporting which théy may
elect. ‘

(5) (a) In assessing additional taxes interest shall be added to such taxes at the fol-
lowing rates per annum from the date on which such additional taxes if originally as-
sessed would have become delinquent if unpaid, to the date on which such additional taxzes
“when subsequently assessed will hecome delinquent if unpaid: 5 per cent on additional
taxes assessed within the 4-year period provided by s. 7111 (21) (bm); 5 per cent on
additional taxes assessed within the period provided by s. 71.11 (21) (g); and 5 per cent
on additional taxes assessed pursuant to s. 71.11 (21) (e).

(b) Eixeept as otherwise specifically provided, in crediting overpayments of income
and surtaxes against underpayments or against taxes to he subsequently collected and in
certifying refunds of such taxes interest shall be added at the rate of 5 per cent per
annum from the date on which such taxes when assessed would have become delingquent
if unpaid to the date on which such overpayment was certified on the refund rolls except
that if any overpayment of tax is certified on a refund roll within 90 days after the last
date prescribed for filing the return of such tax or 90 days after the date of actual filing
of the return of such tax, whichever occurs later, no interest shall be allowed on such
overpayment. For purposes of this section the return of sueh tax shall not be deemed
actually filed by an employe unless and until he has included the written statement. re-
quired to be filed by him under s. 7110 (8). However when any part of a tax paid on an
estimate of inecome, whether paid in connection with a tentative return or not, is refunded
or credited to a taxpayer, such refund or credit shall not draw interest. This provision
shall apply to all such payments made in the calendar year 1960 and thereafter. ‘

(6) There may be deducted from the tax, after the same shall have heen computed ac-
cording to the rates in this section, or determined through use of the optional tax table
provided in sub. (2m), personal exemptions for natural persons as follows: : L

(a) An exemption of §7 for the taxpayer; and an additional exemption. of $7 for the
spouse of the taxpayer, to the extent that such additional $7 exemption is not used as a
deduction from the separate tax of the spouse, and provided that such: spouse is not a
dependent of another taxpayer. The determination of whether an individual is married
shall be made as of the close of his taxable year, unless his spouse dies during his taxable
year, in which case such determination shall be made as of the time of such death. An
individual legally separated from his spouse under a decree of divorce or of. separate
maintenance shall not be considered as married.

(b) An exemption of $7 for each dependent whose gross inecome for the calendar year
in which the taxable year of the taxpayer begins is less than $600. As used in this sub-
section, the term “dependent” means any of the following persons over half of whose
snpport, for the calendar year in which the taxable year of the taxpayer begins, was
received from the taxpayer: :
. A son or daughter of the taxpayer, or a descendant of either,

. A stepson or stepdaughter of the taxpayer.

A brother, sister, stepbrother or stepsister-of the taxpayer.

The father or mother of the taxpayer, or an ancestor of either. :

A stepfather or stepmother of the taxpayer. g

. A son or daughter of a brother or sister of the taxpayer or of the taxpayer’s spouse.
. A brother or sister of the father or mother of the taxpayer or of the taxpayer’s

spouse,

o Ou g0 b
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8. A son-in-law, daughter-inlaw, father-in-law, mother-in-law, brother-in-law, or
sister-in-law of the taxpayer. As used herein the terms “brother” and “sister” include a
brother or sister by the half-blood. For the purpose of determining whether any of the
foregoing relationships exist, a legally adopted child of a person ghall he cops1d'el:ed a
child of such person by blood. The term “dependent” does not include any individual
who is domiciled in a state other than Wisconsin unless such person is a resident of Wis-
consin within the meaning of s. 71.01, except that a nonresident child of the taxpayer
domiciled in another state is included in the term “dependent” if he otherwise qualifies as
such., The relationship of affinity onee existing will not be terminated by divorce or death

f a spouse. ‘
? 9. % child placed in the home of a taxpayer for adoption pursuant to ch. 48 while
the child remains in the home of such taxpayer, for adoption. .

(¢) An additional exemption of $7 for a head of a family.- For purposes of this sub-
section,  a head of a family” shall mean a taxpayer deemed not married for purposes of
par. (a) who maintained a household and supported therein himself and at least one other
individual with respect to which individual the taxpayer was entitled to an exemption
under par. (b). _ ‘

(d) Beginning with the Galendgr year 1962 and GO.I‘YeSpODdl'llg fiscal years and there-
after the personal exemption provided in this subseetion shall in all cases be $10 except
that for each taxpayer and also for the spouse of a married taxpayer who has reached
the age of 65 prior to the close of the calendar or fiseal year, it shall be $15.

“(e) The deductions for personal ‘exemptions provided for in this subsection shall be
prorated as follows: o o
© "1, With respect to persons who move info or out of the state within the year on the
basis of the time of residence within and without the state, and in any event a minimum
total deduetion for personal exemptions of $5 shall he allowed. :

9. With respect fo nonresidents in the proportion of the inecome attributable to Wis-
consin ‘to the total income, and in any event a minimum total deduetion for personal ex-
emptions of $5 shall be allowed. ‘ ~

History: 1961 c. 466, 478, 620, 622, 6562; 1963 ¢. 224,

71.10 TFiling returns; payment of tax; tax refunds and credits; nonresident con-
tractor’s surety bond; withholding statements and wage reports, (1) Every corpora-
tion, except corporations all of whose income is. exempt from taxation, shall furnish to
the department of taxation a true and accurate statement, on or before March 15 of
each year (except that returns for fiscal years ending on some other date than Decem-
ber 31 shall be furnished on or before the fifteenth of day of the third month following
the close of such fiscal year) in such manner and form and setting forth such facts
as said department deems necessary to enforee the provisions of this chapter. Such
statement shall be subseribed by the president, or viee president or other principal
officer and the treasurer, assistant treasurer or chief accounting officer of said corpo-
ration, and in the ease of corporations in liquidation or in the hands of a receiver such
return shall be subseribed by the person responsible for the conduct of the affairs of
such corporation. All eorporations doing business in this state shall also file with the
department of taxation on or before March 15 of each year on forms preseribed by the
department of taxation, a statement of such transfers of its capital stock as have heen
made by or to residents of this state during the preceding calendar year. Such schedule
shall contain the name and address of the seller, date of transfer, and the number of
shares of stock transferred; and such corporation shall also file with the department of
taxation on or before March 15 of each year any information relative to payments made
within the preceding calendar year of vents, royalties, interest, dividends and liquidat-
ing dividends to persons taxable thereon under this chapter in amounts and in the
manner and form preseribed by the department of taxation. Nothing contained in this
subsection shall preclude the department of taxation from requiring any corporation to
file an income tax return when in the judgment of the department of taxation a return
should be filed.

(2) Every person other than a corporation, having for the calendar year a gross in-
come of $600 or more and every married person receiving any net income during the
year when the combined net incomes of such mairied person and his or her spouse is
$1,400 or more shall report the same on or before April 15 following the close of such
year (or when such person’s fiscal year is other than the calendar year, then on or before
the fifteenth day of the fourth month following the close of such fiscal year) to the as-
gessor of incomes, in the manner and form preseribed by the department of taxation,
whether notified to do so or not, and shall be subject to the same penalties for failure to
report as those who receive notice. If the taxpayer is unable to make his own return, the
return shall be made by a duly authorized agent or by the guardian or other person
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charged with the care of the person or property of such taxpayer, Nothmg contained in
this' subsection shall preclude the assessor of incomes from requiring any person other
than a corporation to file an income tax return when in the judgment of the assessor of
incomes a return should be filed. '

(8) (a) Every partnership shall furnish to the assessor of incomes a true and accurate

-statement;-on or before April-15 of each year, except that returns for fiscal years ending
on some; other date than December 31, shall be furnished on or hefore the fifteenth day of
the fourth month following the close of such fiscal year, in such manner and form and
setting forth such facts as the department of taxation shall deem necessary to enforce the
provisions of this chapter. Such statement shall be subseribed by one of the members of
said partnership.

(b) The net inecome of the partnership shall be computed in the same manner and
on the same basis as provided for computation of the income of persons other than cor-
pomtmns

(¢) Partners shall file their returns on the hasis of a fiseal or calendar year which
commdes with that upon which the partnership return is filed, except when the depart-
ment of taxation or assessor of incomes, for good cause shown, authorizes or directs filing
on a different bagis. Persons who are partners in more than one partnership shall file
their veturns on the hasis of a fiseal or calendar year which coincides with that upon
which the returns of one such partnership is filed; except that the department of taxa-
tion or assessor of incomes may direct filing on a different hasis in such cases.

(3m) .(a) Except as provided in section 7110 (3) (¢) a tazxpayer may not ehange
his basis of reporting from a calendar year to a fiscal year, from a fiscal year to a calen-
dar year, or from one fiseal year to another without first obtaining the apploval of the
commisgioner of taxation or the:assessor of incomes,

(b) If a taxpayer, as 1equued pursuant to section 71.10 (3) (e), or 0the1wlse wﬂ:h
the approval of the commissioner or the assessor of incomes, changes his hasis of re-
porting from a calendar year to a fiscal year a separate veturn shall he made: for the
period hetween the close of the last calendar year and the date designated as the close of
the fiseal year. If the change is from a fiscal year to a calendar year, a separvate return
shall be made for the period between the close of the last fiscal year and the following
December 31. If the change is from one fiseal year to another fiscal year a separate return
shall be madeé for the period between the close of the former fiscal year and the date desig-
nated as'the close of the new fiseal year. In no case shall a separate income tax return
be made for a period of more than 12 months.

(¢) When a geparate income tax return is made for a fractional part of a year the
incomeé shall he eomputed and reported on the basis of the period for which the separate
return is made, and such fractional part of a year shall constitute an income year.

C (@) If a separate income tax return is made for a short period under par. (b) on
account of a change in ‘the income year, the net income for such short period shall he
placed on an annual basis by multiplying the amount thereof by 12 and chv1dmg by the
number of months ineluded in the period for which the separate return is made. The
tax shall be such part of the tax eomputed on such annual basis (after deduct10n of any
personal exemptions allowable under s. 71.09) as the number of months in such short
period is of 12 months, If the individual’s personal exemption statns changed during the
short period, such status shall be determined as of the end of such short period.

<(4) In their return for purposes of assessment persons deriving incomes from more
than one political subdivision of the state shall compute the amount of income properly
assignable to each political subdivision of the state in sueh form and manner as the
department of taxation preseribes.

(6) In case of inability of a person, or of an officer of any corporation required to file
a return, or for other sufficient reason, the department of taxation in the case of corpora-
tions and the assessor of incomes in the case of persons other than corporations may on
written request allow such further time for making and delivering such return as’ they
may deem necessary not to exceed 30 days. Income taxes payable upon the filing of the
tax return shall not become delinguent during such extension period, but shall be subject
to interest at the rate of 5 per cent per annum during such period.

(ab) An extension of time for filing a return of income for the calendar or correspond-
ing fiscal year 1957 and 1958 shall he granted to any person in the armed forces of the
United States who is loecated beyond the borders of the United States on the first day
following the close of his income year or on the fifteenth day of the fourth month follow-
ing the close of such year. The return of such person shall be filed 6 months after termina-
tion of such person’s military service but in no event later than the fifteenth day of the
sixth month following the close of such person’s 1958 calendar or corresponding fiscal
year. No interest or penalties shall he imposed during any extension period provided for
in this paragraph,
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(b) An extension of time for filing retuuns of income for all taxable years hegun
after December 31, 1941, shall he granted to any person residing or traveling abroad on
duty for the United States or any department thereof or for the American Red Cross, for
a period up to and including the 15th day of the 6th month following the close of the
taxable year. :

(7) Each person, firm or corporation except farmers and wholesalers subject to s.
78.66 required under this chapter to file a return of income in which inventories are a fac-
tor shall on'or hefore the due date of his income tax return file for each taxing distriet
on a form to be provided by the department of taxation the following information: (a)
the inventory at the beginning and at the end of the fiseal year; (b) the total of mer-
chandise purchased during the year; and (c¢) the total sales during the year. Failure of
any person to file the information required by this subseetion shall he deemed a failure
to file a retuwrn and subject such person to the penalties provided in s. 71.11 (40) and in
addition such person shall be denied any right of abatement by the hoard of review on
aceount of the assessment of such personal property unless such person, firm or corpora-
tion shall make such return to such board of review together with a statement of the rea-
sons for the failure to make and file the return in the manner and form required hy this
section. Such information shall be forwarded by the department to the assessor in the
loeal taxation distriet concerned within 45 days after the statutory filing date for eorpo-
rate returns and 30 days after the statutory filing date for noncorporate returns.

(8) (a) Hvery person or partnership required to deduet and withhold from an em-
ploye tinider the general withholding provisions of this chapter during the calendar year
1962 or in any calendar year thereafter shall furnish to each such employe in respect
of the remuneration paid by such person or partnership to such employe during the
calendar year, on or bhefore January 31 of the succeeding year, or if his employment is
terminated hefore the close of any such calendar year on the day on which the last pay-
ment of remuneration is made, 2 legible copies of a written statement showing the fol-
lowing : : : ‘

1.gThe name of such person or partnership, and his or its Wisconsin income tax
identification number, if any. E :

2. The name of such employe, and his social seecurity number, if any.

3. The total amount of wages as defined in s. 7119 (1).

4. The total amount deducted and withheld as required by the general withholding
provisions of this chapter.

(b) The employe shall furnish the department of taxation one copy of such written
statement along with his return for the year.

(8m) Every person required to deduet and withhold from an employe wnder this
chapter shall furnish to the department of taxation at its offices in Madison, in respect
to remuneration paid by such person to such employe during the ealendar year, on or
before January 31 of the suecceedihg year, one legible copy of the written statement
referred to in sub. (8). "

+(8n) Every resident of this state and every nonresident carrying on activities within
this state, whether taxable or not under this chapter, who or which shall pay in any
calendar: year for services performed within this state by an individual remuneration
which is excluded from the definition of wages in s. 71,19 (1), in the amount of $600 or
more, shall, on or hefore Jannary 81 of the succeeding year furnish the department of
taxation at its offices in Madison, a written statement in such form as required by the
department, disclosing the name of the payor, the name and address of the recipient and
the total amount paid in such year to such recipient. In any case in which an individual
receives wages, as defined in s. 71.19 (1) and also remuneration for serviees which remu-
neration is excluded from such definition, both from the same payor, the wages and the
excluded remuneration shall hoth he reported in the report required by sub. (8m) in a
manner satisfactory to the department, regardless of the amount of the excluded remu-
neration, : '

(9) All income taxes shall be paid to the department of taxation. Income taxes pay-
able by corporations shall be paid to the department of taxation at its office at Madison
and income taxes payable by persons other than corporations shall be paid to designated
representatives of the department of taxation located at the office of the assessor of
incomes for the district in which the taxpayer resides.

(a) Corporation income taxes not paid on or before the fifteenth day of the third
month following the elose of the income year, shall be deemed delinguent.

(am) With respeet to the payment of taxes on inecome of the calendar year 1954 and
corresponding fiscal years to and including 1961 calendar and corresponding fiseal years,
the initial payment of taxes on incomes of persons other than corporations who file on a
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calendar year basis shall be paid on or before April 15 following the close of the calen-
dar year. Such initial payment shall be in the amount equal to at least one-third the
total tax, and shall not he less than $20 if the total tax exceeds $20, nor less than
the total amount of the tax if the same does not exceed $20. The balance of such tax
shall be paid on or hefore August 1 following the close of the calendar year.

(an) With respect to the payment of taxes on income of the ecalendar year 1962 and
corresponding fiscal years, and thereafter, the final payment of faxes on incomes of
persons other than corporations who file on a calendar year basis shall be made on or
hefore April 15 following the close of the calendar year. If the return of a person other
than a corporation is made on:the basis of a fiscal year, such final payment shall be made
on or before the fifteenth day of the fourth month following the close of such fiscal year.

(bm) If the return of a person other than a corporation is made on the hasis of a
fiseal yeatr such initial payment shall be paid on or before the fifteenth day of the fourth
month following the close of such fiscal year, The balance shall be paid on or hefore the
first day of the eighth month following the close of such fiscal year. This subsection
shall be in force up to and inctuding the 1961 fiseal year.

(d) Back assessments of income taxes omitted from initial rolls and additional inecome
taxes assessed under section 71.11 (16) and (20) shall become due and payable on ently
upon the' assessment roll.

(e) The department of taxation shall accept in advance income taxes and smtaxes
from taxpayers desirous of making such payments before the same shall become due and
payable. Advance payment of taxes under this provision shall not relieve the taxpayer
from additional taxes' which may vesult from subsequent legislation or from additional
taxable :income. disclosed - or discovered subsequent to such payment.

(£) Amounts received in respeet of the serviees of a child shall be included in his
gross ineomeé and not in the gross income of the parent, even though such amounts are
not ‘received by the. child. All expenditmes by the parvent or the child attributable to
amounts which ave includible in the gross income of the child and not of the parent; solely:
by reason of the preceding sentence shall be deemed to have been paid or incurred by the
child. For the purposes of this subsection, the term “parent” inecludes an individual who
is entitled to the serviees of a child by reason of having parental rights and duties in
respect of the child. Any tax assessed against the child, to the extent attributable to
amounts ineludible in the gross income of the child and not of the parent solely by reason
of the first sentence of this subsection shall, if not paid by the child, for all purposes be
considered .as having also been properly assessed against the parent

(10) (a) The provisions for refunds and credits provided in this subsection shall be
the only method for the filing and review of claims for refund of income and surtaxes,
and no person shall be allewed to blmg any action or proceeding whatever for the recovery
of such taxes other than is provided in this subsection. .

(b) In accordance with the provisions of and subject to the limitations of this sub-
sectmn, refunds or credits may he made with respeet to income taxes and surtaxes assessed
on incomes received in the calendar year 1953 or corresponding fiscal year, and in prior
years, if the claim therefor is filed within 4 years aftel the close of the period covered hy
the income tax return.

(bm) With respect to income taxes and surtaxes assessed on incomes received in the
calendar year 1954 or eorresponding fiscal year and up to and ineluding the 1961 calendar
and, corresponding fiseal years, refunds may be made if the claim therefor is filed within
4 years of the date the income tax return was filed, provided that for purposes of this’
paragraph, a return filed before the last day preseribed by law f01 the filing thereof
shall be considered as filed on such last day.

(bn) With respect to income taxes and surtaxes assessed on incomes received in the
calendar year 1962 or corresponding fiscal year, and subsequent years, refunds may be
made if the claim therefor is filed within 4 years of the date the income tax return was
filed, provided that for purposes of this paragraph a return filed hefore the last day
preseribed by law for the filing thereof shall be considered as filed on such last day
and that no refund may be made of any income taxes withheld and paid or declared and
paid with respect to which an income tax veturn was not filed when due unless clalm
therefor is filed within 4 years of the date such return was due.

(e) No refund shall be made on the ove1—w1t]1holdmg or over-declaration of estimated
income taxes with respect to any person for any income year in an amount less than $2
unless such refund is speelﬁeally applied for on the rveturn of such person reporting his
ineome for such year.

(d) No refund shall be made and no credit shall he allowed on any item of income or
deduction, assessed as a vesult of an office audit, the assessment of which shall have become
final and coneclusive under the provisions of section 71.12 (1), 71.12 (3), 73.01 or 73.015;
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and no refund shall be made and no credit shall be allowed for any year, the income of
which was assessed as a result of a field audit, and which assessment has become final and
conclusive under the provisions of section 71. 12 (1); 7112 (8), 73.01 or 73.015.

(£) Every claim for refund or credit of income or smrtaxes shall be filed with the
department of taxation in case of assessments made by it, and with the assessor of in-
comes in case of assessments made by him, and such claim shall set forth specifically and
explain in detail the reasons for and the hasis of such elaim. ‘After such elaim has been
filed it shall be considered and acted upon in the same manner as are additional . assess-
ments made under sections 71.11 (16) and 71.11 (20).

(g) The department of taxation and assessors of incomes are dnected to act on: any
.claim for refund or credit within one year. after the.receipt thereof and their failure to
act shall have the effect of allowing such claim and the department of taxation or assessor
of incomes shall eertify such refund or credit.

(11) If the remegotiation or price redetermination’ of anv defense contract or sub-
contraect by the government of the United States or any ageney thereof or the voluntary
adjustment of prices, costs or profits on any such eontract or subcontract results in a re-
ductlon of income, the amount of any repayment or eredit pursuant to such renegotiation,
price redetermination, or adjustment (including any federal income taxes eredited as a
part theleof) shall be allowed as a deduetion from the taxable income of the year in which
said income was reported for taxation. Any federal income tax p1ev1ously paid upon any
income so repaid or credited shall be disallowed as a deduction from income of the year
in which such tax was originally. deducted, to the extent .that such tax constituted an
allowable deduction for said year. Any taxpayer affected by such renegotiation; price
redetermination, or voluntary adjustment may within one year after the final determina-
tion thereof file a claim for refund and secuve the same without interest, and the depart-
ment of taxation shall make appropriate adjustments on account of said tax deductions
without interest, notwithstanding the limitations of sub, (10) or other applicable statutes,
This subsection shall apply to the calendar or fiseal year 1940 and all subsequent years,

(13) Documents and payments required or permitted by this: ehapter shall- be con-
sidered furnished, reported, filed or made on time, if mailed in:a properly addressed
envelope, with postage duly prepaid, which envelope is postmarked before midnight oft
the date preseribed for such furnishing, reporting, filing or making, provided such doeu-
ment or payment is actually received by the department within 5 days of sueh pre-
seribed -date. ‘

(14) (a) All nonresident persons, whether incorporated or not, engaging in construe-
tion contracting in this state as contractor or subcontractor and not otherwise regularly
engaged in busimess in this state, shall file a surety bond with the departmlent, payable
to the Wisconsin department of taxation, to guarantee the payment of income taxes, re-
quired unemployment:compensation contributions, sales and use taxes and income taxes
withheld from:wages of employes, together with any penalties and interest thereon. The
department shall approve the form and contents of such bond.  The amount of the bond
shall be 3 per cent of the contract or subcontract pliee on all contracts of $50,000 or
more or 3 per cent of contractor’s or subcontractor’s estimated cost-and-profit under a
cost-plus eontract of $50,000 or more, When' the aggregate of 2 or more contracts in one
calendar year is $50,000 or more the amount of the bond or bonds shall be 3 per cent of
the aggregate amount of such contracts. Such. surety bond must be filed within 60-days
after construction is begun in this state by.any such contractor or subeontractor on
any contract the price of which is $50,000 or more (or the estimated cost-and-profit of
which is' $50,000 or more), or within 60 days after construction is hegun in this state on
any contract for less than $50,000, when the amount of such contract, when aggregated
with any other contracts, constluctlon on which was begun in this state in the same
calendar year, equals or exceeds $50,000. If the department concludes that no bond is
necessary to protect the tax revenues of the state, including contrihutions under ch. 108,
the requnements under this subsection may be waived by the commissioner of taxatwn
or his designated depmtmental 1eplesentat1ve The bond shall remain in force until the
liability thereunder is released by the commissioner or his designated departmental repre-
sentative.

. (b) A construetion contractor required to file a surety bond under par. (a) may, in
lieu of such requirement, but subject to approval by the department, deposit with the state
treasurer an amount of cash equal to the face of the hond that would otherwise be re-
quired. If an offer to deposit is made the department shall issue a certificate to the state
treasurer authorizing him to aceept payment of such moneys and to give his receipt there-
for.. A eopy of such certificate shall be mailed to. the contractor who shall, within the
time fixed by the department, pay such amount to said treasurer. A copy Of the receipt
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of the state treasurer shall be filed with the department. Upon final determination by the
department of such contractor’s liability for state income taxes, required wnemployment
compensation contributions, sales and use taxes and income taxes withheld from wages
of employes, interest and penalties, by reason of such contract or contracts, the depart-
ment shall certify to the state treasurer the amount of taxes, penalties and interest as
finally determined, shall instruet him as to the proper dlstnbutmn of such amount; and
shall state the amount if any, to be refunded to such contractor. The state tleasuler
shall make the payments directed by such certificate within 30 days after 1ece1pt thereof.
Amounts refunded to the contractor shall be without interest.

(e) All persons subject to the provisions of this subsection shall notlfy the department
of taxation of the completion of a construction project in this state within 30 days after
such completion.

(d) Any person who fails or refuses to comply with the provisions of this subsection
shall be fined not Iess than $300 nor more than $5,000.

History: 1961 c. 129, 130, 132, 408, 620; 1963 c. 23, 223, 224, 278, 394,

Cross Reference: See 185.50, exempting co-operative associations organized under ch.
185 from filing state income tax returns unless subject to a state income tax.

71.11 Administrative provisions; penalties. (1) GeNeran. The' department of
taxation and the assessor of incomes shall assess incomes as provided in this chapter and
in performance of such duty the department of taxation and the assessors of income shal
respectively possess all powers now or hereafter granted by law to the department of
taxation or assessors in the assessment of personal property and also the powel o esti-
mate incomes.

(2) CorporarioNs. The assessment of corporations shall be made by the depaltment
of taxation, and the assessment of persons other than corporations shall be made by -the
county assessors of income.

(3) REPORTS REQUESTED BY ASSESSORS. Whenever in the judgment of the a'Sse'ssor of
incomes any person other than a corporation shall be subject to income tax in his district
under the provisions of this chapter, he shall notify such person to make report to him
on or before April 15 of each year in such manner and form as the department. of taxation
shall preseribe, specifying in detail the amounts of income received by him from all
sources and such other information as the department shall deem necessary to enforce
the provisions of this chapter.

(4) DEFAULT ASSESSMENT. Any person required to make an ineome tax return, who
ghall fail, neglect or refuse to do so in the manner and form and within the time pre-
scribed by this chapter, or shall make a return that does not disclose his entire taxable
ineome, shall be assessed by the department of taxation or the assessor of incomes.as the
case may be according to their best judgment.

(5) DErFAULT ASSESSMENT. In case of the failure on the part of any pelson to make
a report of mmcome within the time and in the manner preseribed by law, the department
of taxation or assessor of incomes may enter an assessment against said person upon 10
days’ notice in writing in a sum of nof less than $500. Such notice may be served by
mail. After the tax on such assessment has been entered on the assessment roll the person
assessed shall be forever barred from guestioning the correctness of the same in any action
or proceeding. ‘

(6) DousLE AssEssMENT. Any person failing to make an income tax 1ep01t or mak-
ing an ineorrect income tax report, with intent in either case to defeat or evade the in-
come tax assessment required by law, shall be assessed at twice the normal income tax
rate by the proper taxing authority. Such increased assessment shall he in adchtlon to aH
other penalties of section 71.11.

(7) AsSESSMENT WHEN PRICES AFFECT TAXABLE INCOME. (a) When any cmpma’mon
liable to taxation under this act conduets its business in such a manner as either directly
or indirectly to benefit the members or stockholders theréof or any person interested in
such business, by selling its produets or the goods or commodities in which it deals at less
than the fair price which might be obtained therefor, or where a corporation, a sub-
stantial portion of whose capital stock is owned either directly or indirectly by another
corporation, aequires and dlsposes of the products of the c01p01at10n 50 owning a sub-
stantial portion of its stock in such a manner as to ereate a loss or improper net income,
the department may determine the amount of taxable income to such corporation for the
calendar or fiseal year, having due regard to the reasonabhle profits which but for such
arrangement or understanding might or eould have been obtained from- deahng in such
products, goods or commodities.

(b) For the purpose of this ehapter, whenever a corporation which is 1equued to file
an income tax return, is affiliated with or related to any other corporation through stock
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ownership by the same interests or as parent or subsidiary corporations, or whose in-
come is regulated through contract or other arrangement, the department of taxation
may require such consolidated statements as in its opinion are necessary in order to
determine the taxable income received by any one of the affiliated or related corporations.

(8) METHOD OF ACCOUNTING; GENERAL RULE; FARMERS. (a) The income and profits
for the income year shall be computed in acecordance with the method of accounting
regularly employed in keeping the books of the taxpayer, but if no such method of ae-
counting has been so employed, or if the method employed does not clearly reflect the
income, the computation shall be made upon such basis and in such manner as in the
opinion of the department of taxation does clearly reflect the income. A farmer may
elect to compute his income on either a cash or inventory imethod if the method of ac-
counting . used vefleets the consistent application of generally accepted accounting
principles and if all items of gross income and expenses are treated consistently from
year to year.

(b) In computing the taxpayer’s taxable income for any taxable year, commencing
after December 31, 1953, if such eomputation is under a method of accomnting different
from the method under which the taxpayer’s taxable income for the preceding taxable
year was computed, then there shall he taken into account those adjustments which are
determined to be necessary solely by reason of the change in order to prevent amounts
from being duplicated or omitted, except theve shall not be taken into account any adjust-
ment in respect of any taxable year to which this section does not apply, and except that
this rule shall not modify or change the rule as to federal income and excess profits taxes
set forth in s. 71.02 (8).

(9) INVENTORIES, WHEN REQUIRED. Whenever in the opinion of the department the
use of inventories is necessary in order fo clearly determine the income of any person,
inventory shall be taken by such person upon such basis as the department may prescribe,
conforming as nearly as may be to the best accounting practice in the trade or business
and most clearly reflecting the income..

(10) RECORDS MAY BE REQUIRED OF TAXPAYER,  Whenever in the judgment of the de-
partment of taxation or the assessor of incomes it is deemed necessary that a person sub-
ject to an income tax should keep records to show whether or not such person is liable to
.tax, the department of taxation or assessor of incomes may serve notice upon such per-
son and require such records to be kept as will include the entire net income of such per-
son and will enable the department of taxation or assessor of incomes to compute the
taxable income. Thereafter, any taxes assessed upon information not eontained in such
records shall carry a penalty of 25 per cent of the amount of the tax. Such penalty shal]
be in addition to all other penalties provided in this chapter.

(11) Tax recEPTS. (a) The department of taxation shall accept payments of in-
come taxes in accordance with the provisions of this chapter, and upon request shall give
a printed or written receipt therefor,

(12) TAX RECEIPTS TRANSMITTED TO STATE TREASURER. Within 15 days after receipt
of any income tax payments the department of taxation shall transmit the same to the
state treasurer. v

(13) RETURN PRESUMED CORRECT; ROLLS. The department of taxation or the
assessor of incomes shall presume the incomes reported on the current return to he cor-
rect for the purpose of preparing initial assessment rolls, and shall enter the taxable
income on inmitial assessment rolls by taxation districts. Such assessment rolls and all
subsequent assessient rolls shall remain on file in the office of the department of taxation
or the assessor of inecomes as the case may be. Additional assessment rolls shall he pre-
pared from time to time, which shall include corrections made by office audits of gurvent
returns, initial assessments on any return omitted from the first initial voll, initial assess-
ments of fiscal year returns, and corrections made after field aundit pursuant to seetion
7111,

(15) Norioe ro TAXPAYER BY DEPARTMENT. The department of taxation shall notify

each taxpayer by mail of the amount of income taxes appearing against him on said
rolls, of the amount paid thereon, of the balance due, of the date when such bhalance shall
be paid and of the date when the taxes become delinquent.

(16) Orrice auprr. The department of taxation or the assessor of incomes shall as
soon as practicable audit each return filed in their réspective offices and if it shall be
found from such office audit that a person has heen over or under assessed, or if it shall
be found that no assessment has heen made when one should have heen made, the de-
partment of taxation or the assessor of incomes shall correct or assess the income of sueh
person. Any assessment, correction or adjustment made as a result of such office andit
shall be presumed to be the result of an audit of the retwun only, and such office aundit
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shall not be deemed a verification of any item in said return unless the amount of -such
item and the propriety thereof shall have heen determined after. hearing and review. as
provided in seetion 71.12 (1); and such office audit shall not preclude the department of
taxation or assessor of incomes from making field audits of the books and records of the
taxpayer and. from making further adjustment, corvection and assessment -of ineome.

(17) NorIcE o TAXPAYER OF ADJUSTMENT, The department of taxation or the assessor
of incomes shall notify the taxpayer, as provided in section 71.11 (22), of any adjust-
ment, correction and assessment made pursuant to subsection (16) of this section.

(18) ADDITIONAL TAX ENTERED IN' NEXT ROLL. In all cases where there has been no
request for hearing, and after decision where a hearing has been 1equested the addl-
tional tax or overpayment shall be entered on the next roll.

(19) CoLrECTION OF ADDITIONAL TAX. (a) If the tax is increased the depa,rtment of
taxation shall proceed to collect the additional tax in the same manner as ‘other iticome
taxes are collected. If the income taxes are decreased npon dirvection of the department
of taxation or assessor of incomes the state treasurer shall refund to the taxpayer such
part of the overpayment as was actually paid in eash, and the certification of such over-
payment by the department of taxation or the assessor of incomes shall be sufficient
authorization to the treasurer for the refunding of such ovelpayment No refund of in-
come tax shall be made by the treasurer unless such refund is so certified.” Such part of
the overpayment paid to the county and the local taxation distriet’ shall be deducted by
the state treasurer in his next settlement with the county and local treasurer.

(c) No action or proceeding whatsoever shall be brought against the state or the
treasurer thereof for the recovery, refund or credit of any income or surtaxes; except in
case the state treasurer shall neglect or refuse for a period of 60 days fo refund any' over-
payment of any income or surtaxes certified, the taxpayer may maintain an action to eol-
lect the overpayment against the freasurer so neglecting or refusing to refund such
overpayment, without filing a claim for refund with such treasurer, provided that such
action shall be commenced within one year after the certification of such overpayment.

(20) VERIFICATION OF RETURN ; FIELD AUDIT. {(a) Whenever in the judgment of the
department of taxation or assessor of incomes it is deemed advisable to verify any veturn
directly from the hooks and records of any person, or from any other sources of infor-
mation, the department of taxation or assessor of incomes may duect any 1etu1n to be 50
verified.

(b) For the purpose of ascertaining the eonectness of any return or for the pur-
‘pose of making a determination of the taxable income of any person, the department of
taxation or assessor of inecmes shall have power to examine or cause to' be examined by
any agent or representative designated by it, any books, papers, records or memoranda
bearing on the income of such person, and may regunire the production of such books,
papers, records or memoranda, and require the attendance of any person having knowl-
edge in the premises, and may take testimony and require proof material for their infor-
mation. Upon such information as it may bhe able to discover, the department of taxation
or the assessor of incomes shall determine the true amoun$ of income veceived during the
year or years under investigation.

(¢) If it shall appear upon such investigation that a person has been over or under
assessed, or that no assessment has heen made when one should have been made, the
depaltment of taxation or assessor of incomes shall make a eorrect assessment m the
manner provided in this section.

(21) ADDITIONAL ASSESSMENTS, WHEN PERMITTED, (a) Additional assessments and
corrections of assessments by office audit or field investigation may be made of income ‘of
any taxpayer if notice pursuant to sectlon 7111 (22) is given within the time speclﬁed
in this subsection.

(bm) With respect to assessments of income received in the calendal yea1 1954 or
corresponding fiseal year, and in subsequent years, such notice shall he given Wlthm 4
years of the date the income tax return was filed.

(¢) Trrespective of par. (hm}, if any person has made an ineorreet income “fax return
for any of the years since January 1, 1911, with intent to defeat or evade the income
tax assessment provided by law, or has failed to fille any income tax return for any of
such years, income of any such year may be assessed when discovered by the proper
asgessing authority. )

(em) Irrespective of par. (e), if ad(htlonal assessments. are made for any:penod
more than 6 years before the year in which the assessment is made, the hurden of: proof
shall rest with the state to prove their ease by a preponderance of the evidence.

(d) The limitation periods provided in par.. (bm) may be extended by written agree-
ment between the taxpayer and the department of taxation or the assessor of incomes
entered into prior to the expiration of said limitation periods or any. extension. thereof.
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i(e)’ Section 990.06 shall have no application to the provisions of this section.
~(g) Notwithstanding any other limitations expressed in this chapter, an assessment
may be made if notice thereof is given within 6 years after a return was filed, if the tax-
payer reported for taxation on his return less than 75 per cent of the net taxable income
properly assessable, except that no assessment of additional income may be made under
this ‘paragraph for any year beyond the period specified in par. (bm) unless the aggre-
gate of the taxes on the additional income of such year is in excess of $100.
(h) Tor purposes of this subsection, a return filed before the last day prescribed by
law for the filing thereof shall be considered as filed on sueh last day.

(22) NOTIOE OF ADDITIONAL ASSESSMENT. No additional assessment by office audit or
field investigation shall be placed npon the assessment roll without notice in writing to
the taxpayer., Such notice shall be served as a cireuit court summons or by registered
mail. Service of such notice by regular mail shall also be sufficient notice of such assess-
ment if veceipt thereof is admitted by the person assessed, or if there is other satisfae-
tory evidence of the receipt thereof.

(23) .ADDITIONAL REMEDY TO COLLECT TAX. The department of taxation may also pro-
ceed under section 71.13 (3) for the eollection of any additional assessment of income
taxes or surtaxes, after notice thereof has been given under section 71.11 (22) and be-
fore the same ghall have become delinquent, when it has reasonable grounds to believe that
the. collectlon of such additional assessment will be jeopardized by delay. In such cases
notice of the intention to so proceed shall be given by 1eg1ste1ed mail to the taxpayer,
and the Wanant of the department of taxation shall not issue if the taxpayer within 10
days after such notiece furnishes a bond in such amount, not exceeding double the amount
of the tax, and with such suveties as the department of taxation shall approve, condi-
tioned upon the payment of so much of the additional taxes as shall finally be determined
to be due, together with interest thereon as provided by section 71.09 (5) (a). Nothing
in; thls section shall affect the review of additional assessments provided by seetions 71. 12
(1), 7112 (3), 73.01 and 73.015, and any amounts collected under this seetion shall be
depos1ted with the state tleasmel and disbursed after final determination of the taxes
as.are, leJOlults‘ deposited under section 71.12 (2). .

(24) DEPARTMENTAL RULES; COLLECTIONS; EMPLOYES. (a) The department of taxa-
tion is hereby empowered to make such rules and regulations as it shall deem necessary
in order to carry out the provisions of this.chapter,

(b). The department of taxation is herveby authorized to employ such elerks and
specialists as are necessary to carry into effective operation this chapter. Salaries and
compensations of such clerks and specialists shall he charged to the proper appropria-
tion for the department of taxation.

. (¢) -Representatives of the department of taxation directed by it to aceept payment
of income taxes shall file bonds with the state treasurer in such amount and with such
sureties as. the state treasurer shall direet and approve. In collecting income taxes as
provided in this chapter, the department of taxation shall be deemed to act as agents of
the state, counties and towns, cities or villages entitled to receive the taxes collected.

(40) Penarries. If any person required under this chapter to file an income tax
return fails to file such return within the time prescribed by law, or as extended under
the provisions of section 71.10 (5) the department of taxation or the assessor of incomes
shall add to the tax of such person $10 in the case of corporations and in the case of
persons other than corporvations $2 when the fotal normal income tax of such person is
less than $10, $3 when such. tax is $10 or more but less than $20, $5 when such tax is $20
or more. ‘If no tax is assessed against any such person the amount of this fee shall be
collected as income taxes ave collected, and no person shall be allowed in any action or
proceeding to contest the imposition of such fee.

(41) SAME; FAILURE TO FILE RETURN, REPORT 'OR DECLARATION ; FRAUD. If any person
fails or refuses to make a return at the time or times hereinbefore specified in each year,
or fails or refuses to furnish a statement as required by s. 7110 (8) or to file a statement

as required by s. 7110 (8m) or (8n) or to make deposits as required by s. 71.20 (4) or
to file- a withholding veport as required by s. 71.20 (4), or to file a deelalatlon of estimated
ineome tax as required by-s. 71.21 or 71.22, or renders a false or fraululent veturn, state-
ment, deposit veport, withholding report or declaration of estimated income tax, such
person. shall be liable to a penalty not to exceed $5,000, at the discretion of the cowrt.

(42) SAMED; FATLURE TO FILE RETURN ; FRAUD. Any person, other than a corporation,
who fails or refuses to make a return at the time hereinbefore specified in each year or
shall render a false or fraudulent return shall upon convietion be fined not to exceed
$500, or ‘be imprisoned not to exceed one year, or both, at the diseretion of the court,
together with the cost of prosecution.
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(43) SAME; OFFICER OF CORPORATION. Any officer of a corporation required by law
to make, render, sign or verify any return, statement, deposit report or withholding
report who makes any false or fraudulent return, statement, deposit report or withholding
report with intent to defeat or evade any assessment or collection required by this ehapter
to be.made, shall upon convietion-be fined not to exceed-$500-or-he imprisoned not-to
exceéd one year, or hoth, at the disecretion of the court, together with the cost of
prosecution,

(44) SAME; DIVULGING INPORMATION, (a) No person shall divulge or cireulate for
revenue or offer to obtain, divulge or cirenlate for compensation any information derived
from an income tax or gift tax return including information which may be furnished by
the department of taxation as provided in this subsection; provided, that this shall not
be construed to prohibit publication by any newspaper of information lawfully derived
from income tax or gift tax returns for purposes of argument nor to prohibit any pub-
lic speaker from referring to such information in any address.

(b) The department of taxation or assessor of incomes shall make available upon
suitable forms prepared by said department information setting forth the net income
tax or gift tax reported as paid or payable in the returns filed by any individual, part-
nership, or eorporation for any individual year upon request. Before such request is
granted, the person desiring to obtain said information shall prove his identity and shall
be required to sign a statement setting forth his address and his reason for making such
request and indicating that he nnderstands the provisions of this subsection with respect
to the divulgement, publication or dissemination of information obtained from returns as
provided in par. {(a). The use of a fictitious name is declared to he a violation of this
gubsection, Within 24 hours after any such information from any such income tax or
gift tax return has heen so ohtained, the department of taxation or assessor of incomes
shall 1ail to the person, partnership or corporation from whose return sueh information
has heen obtained a notification thereof, which shall give the name and address of the
person ohtaining said information and the reason assigned by him for requesting said
information. The department of taxation or assessor of incomes shall collect from the
person requesting such information a fee of $1 for each return to defray the cost incident
to the furnishing of such information and the notification of the person, partnership or
corporation from whose return such information has heen obtained.

(bm) The information described in par. (b) shall not he made available to any non-
resident, or to any resident who is making the request for such information for the use
or henefit, directly or indirectly, of a nonresident person or firm or a foreign corporation
except to the extent that similar information in the state of residence of such person or
firm or the state of incorporation of such foreign corporation is made available to residents
of Wiseonsin or Wisconsin corporations. "As part of the statement required by par. (b),
the department of taxation or the assessor of incomes shall require any person desiring
to obtain such information to declare whether he is a nonresident of the state, and whether
the information is desired for the use or benefit of a nonresident person or firm or a
foreign corporation., No copy of any return shall be supplied to any person except as
permitted by par. (e).

(e) Subject to regulations of the department, any income tax or gift tax returns, or
any schedules, exhibits, writings, or audit reports pertaining to the same, on file with the
department of taxation or assessor of incomes shall be open to examination by any of the
following persons or the eontents thereof divulged or used as provided in the following
cases and only to the extent therein authorized; provided that the use of information so
obtained is restricted to the discharge of duties imposed upon said persons by law or hy
the duties of their office, and any of said persons who use or permit the use of any infor-
mation directly or indivectly so obtained beyond the duties imposed upon them by law
or by the duties of their office or by order of a court as set forth in subd. 6 shall be deemed
in violation of this subsection:

1. The eommissioner of taxation, or any officer, agent or employe of the department
of taxation or assessor of incomes;

2. Publie officers of this state or its political subdivisions or the anthorized agents of
such officers when deemed by them necessary in the performance of the duties of their
office;

3. Members of any legislative committee or its authorized agents where deemed hy
them necessary to accomplish the purpose for which the committee was organized;

4. Public officers of the federal government or other state governments or the author-
ized agents of such officers, where necessary in the administration of the laws of such gov-
ernments, to the extent that such government accords similar rights of examination or
information to officials of this state;
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5. The person who filed or submitted such return, or to whom the same relates or by
his authorized agent or attomey,

6. Any person examining such return pursuant to a coult order duly ohtained upon a
showing to the cowrt that the information contained in such return is relevant to a pend-
ing court action.

(d) Any person violating the provisions of this subsection shall upon convietion be
fined not less than $100 nor more than $500, or imprisoned not less than one month nor
more than 6 months, or both.

(45) FAILURE OF CORPORATION TO TILE RETURN. Any corporation failing to file any
statement or form vequired by section 71.10 (1) shall be subject to a fine of not less than
$50 nor more than $500. .

(46) If any person required under this chapte1 to file an income tax return files such
return more than 60 days after the time for filing prescribed by law, unless it is shown
that such late filing was due to reasonable caunse and not due to nenlect there shall he
added to the tax 25 per centum of the amounnt otherwise payable on the income reported
in such late return. The amount so added shall be assessed, levied and collected in the
same manner as additional income taxes, and shall be in addition to any other penalties
imposed by chapter 71.

(47) If any person vequired under this chapter to file an mcome taX return, fails
to file a return or files an incomplete or incorreet retuin, unless it is shown that such fail-
ure or filing was due to good caunse and not due to neglect, there ghall be added to such
person’s tax for the income year 26 per centum of the amount otherwise payable on any
taxable income subsequently discovered or reported. The amount so added shall be as-
sessed, levied and collected in the same manner as additional normal income taxes, and
shall be in addition to any other penalties imposed by chapter 71.

(49) PROSECUTIONS BY ATTORNEY-GENERAL., The attorney-general is authorized, upon
the request of the eommissioner of taxation, to represent the state or to assist the dlstnct
attorney in the prosecution of any case arising under subsections (41), (42) and (43).

History: 1961 c. 129, 131, 474, 620; 1963 c. 182, 224,

Distinction between office audits and field (41) creates a civil forfeiture and (42)
audits discussed. The department may use a criminal penalty. Both can coexist with-
information other than the return in making out violating constitutional safeguards.
an office audit. Department of Taxation v, Bither or both can be applied. State v. Rog-

H. Kmdt Mfg. Co, 13 W (2d) 258, 108 NW gensack, 15 W (2d) 625, 113 NW (24) 389,
(Zd) 53 114 N'W (2d) 459,

71.12 Contested assessments and claims for refund. (1) Any person feeling ag-
grieved by a notice of additional assessment shall, within 30 days, after receipt thereof,
make application to the department of taxation in case of corporations, or the assessor of
incomes in the case of persons other than corporations, for abatement of the tax. The
tax commissioner or the assessor of incomes shall grant or deny such application within
6 months after it is filed. Upon denial of said application for abatement, the taxpayer, if
agerieved thereby may appeal to the hoard of tax appeals by filing a petition with the
clerk thereof as provided by law and the rules of practice promulgated by the board. If
no application for abatement is made or if a petition is not filed with the board within the
time provided in this chapter, the assessment shall be final and conclusive.

(2) If the taxpayer requests a hearing, the additional tax or overpayment shall not
be placed on the assessment roll until after hearing and determination of the tax by the
hoard of tax appeals or disposition of the appeal pursuant to stipulation and order as
provided in ss. 73.01 (5) (a) and 73.03 (25). In the application for such hearing, filed
pursuant to sub. (1), the taxpayer may offer to deposit the entire amount of the additional
ta\es, together with interest thereon, with the state treasurver. If such offer to deposit
is made, the department of taxation or assessor of incomes, as the case may be, shall
issue a certificate to the state treasurer authorizing him to accept payment of such taxes
together with interest thereon to the first day of the succeeding month and to give his
receipt thervefor. A copy of such certificate shall be mailed to the taxpayer who shall
thereupon pay such taxes and interest to said treasurer within 30 days. A copy of the
receipt of the state treasurer shall be filed with the department or assessor of incomes.
The department or the assessor of inecomes shall, upon final determination of the appeal,
certify to the state treasurer the amount of the taxes as finally determined and shall
direct him to appropriate the amounts of such taxes, together with the interest thereon,
in accordance with s. 71.14 and shall also divect the state treasurer to refund to the
appellant any portion of such payment which has heen found to have heen illegally
assessed, including the interest thereon. The state treasnrer shall make the refunds di-
rected by such certificate within 30 days after receipt thereof. Taxes paid to the state
treasurer under this subsection shall be subject to the interest provided by ss. 71.09 (5)
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and 71.13 (2) only to the extent of the interest accrued on said taxes prior to the first
day of the month succeeding the appheatmn for hearing. Any portion of the amount
deposited with the state treasurer which is refunded to the taxpayer shall bear interest
at the rate of 5 per cent per anmumn during the time that the funds were on deposit.:

(3) No person against whom an assessment of income tax has heen made shall be
allowed in any action either as plaintiff or defendant or in any other proceeding to ques-
tion such assessment unless the requirements of section 71.12 (1) shall first have been
complied with, and unless such person shall have made full disclosure under oath:at the
heaving bef01e the board of tax appeals of any and all income received. by him, The re-
guirements of this subseetion may be waived by the department. of taxation,.

(4) If any portion of a claim for refund is disallowed the person filing:the same shall
have the same right of hearing as is provided in section 71.12 (1). If after hearing before
the board of tax appeals any portion of the elaim is disallowed, the person ﬁhng the same
shall have the right to review as provided in section 73.015.

(5) As soon as the appellant shall have filed a petition with the Y\Hsconsm board ‘of
tax appeals, all collection proceedings except proceedings under s. 7111 (23) shall be
stayed until final determination of the appeal and any review thereof, :

(6) Any person who contests an assessment bhefore the board of tax appea.ls or in
court shall state in his petition or notice of appeal what portion if any. of the tax is
admitted to be legally assessable and correct. Within 5 days after notice by the depart-
ment, the appellant shall pay to the department the whole amount of the admitted tax
and such tax shall be appropriated in accordance with s, 71.14. Any such payment shall
be considered an admission of the legality of the tax thus paid, and such tax so paid
cannot be recovered in the pending appeal or in any other action or proceeding.:

(7) After final decision or other disposition, the record shall be returned to the de-
partment of taxation, and the department shall proceed to colleet the taxes in the same

manner as other income taxes are collected.
History: 1961 c. 620,

71.13 Collection of delinquent taxes. (1) Income taxes shall become delinquent
if not paid when due as provided in section 71.10 (9), provided, however, that in case the
initial payment is not made as required by section 71.10 (9) (a) or (b), the entire unpaid
balance shall be considered as delinguent from the duwe date of the initial payment, and
when delinquent shall be subject to a penalty of 2 per eent on the amount of the tax and
interest at the rate of one per cent per month until paid, and the department of taxation
shall immediately proceed to collect the same. For the purpose of such collection the de-
partment of taxation or its duly authorized agent shall have the same powers as conferred
by law upon the county treasurer, ecounty clerk, sheriff and district attorney. v

(2) Any additional income tax assessment contested hefore the hoard of tix appeals
or in the courts, which is finally determined to be correct, shall hecome dehnquent if not
paid on or before the thirtieth day following the date on which the order or judgment
representing such final determination hecomes final and conclusive. Any additional in¢ome
tax assessment so contested shall he subjeet to the provisions of 5. 71.11 (23).

(3) (a) TIf any income tax be not paid within 30 days after the same becomes delin-
quent, the department of taxation shall issue a warrant to the sheriff of any eounty of the
state commanding him to levy upon and sell sufficient of the taxpayer’s real and personal
property found within his county to pay such tax with the pf‘nalnes, interest and costs,
and to proceed upon the same in all respects and in the same manner as upon an execu-
tion against property issued out of a court of record, and to veturn such wairant to the
department and pay to it the money collected, or such part thereof as may be necessary
to pay such tax, penalties, interest and costs, within 60 days after the receipt of such
warrant, and deliver the balance, if any, after deduction of lawful charges to the taxpayer.

(b) The sherift shall within 5 days after the receipt of the warrant, file with the elerk
of the eiveuit court of his county a copy thereof, unless the taxpayer shall malke satisfac-
tory arrangements for the payment thereof \Vlth the department of taxation, in which
case, the sherif shall, at the direction of the department, retwrn such warrant to it.  The
clerk shall docket the warrant as required by s. 270.745, and thereupon the amouht of such
warrant, together with interest as provided by s. 7113 (1) shall become a len npon the
real property of the taxpayer against whom it is issued in the same manner as a judgment
duly docketed in the office of such clerk. The clerk of circuit court shall aceept, file and
docket such warrant without prepayment of any fee, hut he shall submit a statement of
the proper fee semiannually to the department of taxation covering the periods from
January 1 to and including June 30 and July 1 to and including December 31. The fees
shall then be paid by the state as provided by par. (g), but the fées provided by'si 59.42
(8) for filing and docketing such warrants shall be added to the amount of the svarrant
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and collected from the taxpayer when satisfaction or release is presented for entry. In
counties wherein the clerk is compensated otherwise than by salary the fees may be paid
by the state as provided by par. (g) and added to the amount of the warrant and col-
lected as herein provided. The sheriff shall be entitled to the same fees for executing upon
said warrant as upon. an exeeution against property issued out of a court of record, to
be collected in the same manner. Upon the sale of any veal estate the sheriff shall execute
a deed of the same, and the taxpayer shall have the right to redeem the said real estate as
from a sale under an execution against property upon a judgment of a court of record.

(e) . A like warrant may be issued to any agent of the department authorized to col-
lect, income. taxes,.and in the execution thereof and collection of said taxes such agent
shall have.the powers. of a sheriff, but shall not be entitled to collect from the taxpayer
any fee or charge for the execution of such warrant in excess of actnal expenses paid in
the pe1f01mance of his duty. When a warvant is issued to such agent he may proceed
upon the same in any county of the state designated in the warrant, in the same manner

as herein provided with respect to sheriffs of such counties, .

(d) If a warvant be returned not satisfied in full, the department of taxation shall
have the same remedies. to enforce the claim for taxes, penalties, intevest, and costs as
upon a judgment against the taxpayer for the amount of same.

(e) The department, if it finds that the interests of the state will not thereby he
jeopardized, and upon such conditions as it may exact, may issue a release, of any
warrant with respect to any real property upon which said warrant is a lien or cloud upon
title, and such release shall be entered of record by the clerk upon presentation to him
and payment .of the fee for filing said release and the same shall be held conclusive that
the lien :or cloud upon the title of the property covered by the release is extinguished.
Any person desiring that such release he issued shall present to the department a written
application in affidavit form requesting that the release be issued. Such application shall
give the reasons for the request and shall clearly deseribe the property with respeect to
which. the release is desired. In support of the request, the applicant shall furnish the
department with proof. sufficient to establish satisfactorily the fair market value of the
property, the amounts; character and dates, both of execution and of record, of all in-
cumbrances of record prior. to the warrant lien, as well as the amount and chmactel of
any unrecorded incumbrances helieved to he prior to the warrant len, including infor-
mation as to how and when all such incumbrances arose. Appropriate references shall
be made to the pages and volumes of the recording hooks in which any such incumbrances
have been recorded. The department may require a certified copy of any record referred
to in such application to he furnished by the applicant, at his expense, from the officer
in whose office such record is kept.

(f) When the taxes set forth in a warrant together with penalties and interest to date
of payment and all costs. due the department of taxation have been paid to it, the depart-
ment shall issue a satisfaction of the warrant and deliver or mail it to the taxpayer and
the warrant shall be satisfied of record by the clerk upon presentation to him of such
satisfaction and payment by the taxpayer of the fees due such clerk. When such warrant.
has.not been paid or discharged, but the taxes for which such warrant was issued have
been canceled or .credited, the department shall issue a satisfaction of the warrant and
file it with the clerk and said warrant shall be immediately satisfied of record by such
clerk. When such warrant has not been paid or discharged but the enforcement of same
would, in the opinion of the department, result in depriving the taxpayer of a substantial
right, the department may issue a release of said warrant and file same with the elerk
who shall immediately make an entry of same of record, and it shall be held conclusive
of the extingnishment of the warrant and all liens and 11ghts created thereby, but shall
not constitute a release or satisfaction of the taxes for which such warrant was issued

. (g) All fees and compensation of officials or other persons performing any aet or
functions required in carrying out the provisions of this section, except such as are by the
provisions of this section to be paid to such officials or persons by the taxpayer, shall,
upon preséntation to the department of taxation of an itemized and verified statement
of 'thé amount due, be paid by the state treasuver upon audit by the department of ad-
ministration on the certificate of the commissioner of taxation and charged to the proper
appropriation for the department of taxation. No publie official shall he entitled to
demand prepayment of any fee for the performance of any official act required in carry-
ing out the provisions of this section.

(h) The state may be made a party defendant in any action to foreclose a mortgage,
land contraet; or other lien upon any real property affected by such warrant len, and the
summons ‘may be served by delivering a copy to the attorney-general or leaving it at his
office in the capitol with his assistant or elerk. But no judgment for the recovery of money
or personal property or costs shall be rendered against the state in any such action.

* (i) The provisions ‘of this section shall be in addition to all other methods for the
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collection of income taxes, and the department of taxation may exercise the powers vested
in it by virtue of section 73.03 (20), section 73.04, and section 70.64 (9) or any of the
powers vested in it by virtue of any other section of the statutes for the purpose of en-'
foreing collection of income taxes.

(4) (a) Any taxpayer who isunablé topay the full amount of his delinquent income
taxes may apply to the department of taxation in the case of corporations and to the
assessor of incomes in the case of other persons to pay such taxes with interest and
penalties in instalments. Such application shall contain a sworn statement of the reasons
such taxes cannot be paid in full and shall set forth the plan of instalment payments pro-
posed by the taxpayer. Upon approval of such plan by the assessor of incomes or the
department and the payment of instalments in accordance thevewith collection proceed-
ings with respect to such taxes shall be withheld; hut on failure of the taxpayer to make
any instalment payment, the department shall proceed to collect the unpaid portion of
such taxes in the manner provided by law. Each instalment when made shall be applied
first in discharging penalty and interest and other lawful charges acerued to the date of
payment and the balance applied on the principal of the tax, and additional interest shall
be computed only on the principal amount of the tax remaining due.

(b) Any taxpayer may petition the department of taxation in the case of corpora-
tions or the assessor of incomes in the case of other persons to compromise his delinquent,
income taxes including the penalties and intervest thereon. Such petition shall set forth
a sworn statement of the taxpayer and shall be in such form as the department shall
prescribe and the department or assessor may examine the petitioner under oath con-
cerning the matter. The assessor, in case the petition is to him, shall indorse on said
petition his recommendations concerning such compromise and shall transmit the same
to the department of taxation. If the department finds that the taxpayer is unable to
pay the taxes, penalties and intervest in full it shall determine the amount of taxes he is
able to pay and shall enter an order reducing such taxes, penalties and interest in accord-
ance therewith. Such order shall provide that such compromise shall be effective only if
paid within 10 days. The department or its collection agents upon receipt of such order,
a copy of which in case of persons other than corporations shall be forwarded to the
assessor, shall accept payment in accordance therewith. The department or the assessor
shall thereupon enter the unpaid portion of the prineipal amount of such taxes on the
next credit roll and make appropriate record of the unpaid amount of penalties and
interest acerued to the date of such order. If within 3 years of the date of such com-
promise order the department or assessor shall ascertain that the taxpayer has an income
or property sufficient to enable him to pay the remainder of the tax including penalty and
interest the department shall reopen said matter and order the payment in full of such
taxes, penalties and interest. Before the entry of such order a notice shall be sent to the
taxpayer hy registered mail advising of the intention of the department of taxation to
reopen such matter and fixing a time and place for the appearance of such taxpayer if
he desives to be heard in regard thereto., Upon entry of such order the department of
taxation shall, in the case of persons other tham corporations, forward a copy to the
assessor and the department or assessor shall make an entry of the prineipal amount
of such taxes ordered to be paid on the delinguent roll and such taxes shall he immediately
due and payable upon entry upon sueh roll and shall thereaffer he subject to the interest
provided by subsection (1), and the department shall immediately proceed to collect the
same together with the unpaid portion of penalty and interest accrued to the date of the
compromise order.

(e) Delinquent income taxes, interest and penalties, resulting from assessments pur-
suant to s, 7111 (4) or (5); or s. 71.20 (5) or (6) or from assessments by virtue of
disallowance of claimed deductions for failure to file information reports relating thereto,
as required by this chapter, may be compromised by the department when such action
is fair and equitable under the ciremmstances.

(d) The following clause contained in section 71.13 (5) is repealed in so far as it is
in conflict with any of the provisions of this seetion: ‘“except the provisions for the ecom-
promise or cancellation of illegal taxes and the refund of moneys paid thereon.”

(e) If any delingnent income tax has been referred by the department to the attorney-
general in order to effect collection of same and it shall appear to said atforney-general,
after having fully investigated the matter, that it would be to best interest of the state
to compromise said tax, the attorney-general may make a written recommendation to the
department stating the terms upon which he believes the tax should be compromised and
his reasons therefor. After receipt of such recommendation the department shall notify
the attorney-general of its approval or disapproval of such recommendation, and if
approved the attorney-general may thereupon enter into a stipulation with the taxpayer
providing for the compromise of such tax on the terms set forth in said recommenda-
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tion and upon compliance therewith by the taxpayer the tax shall he fully discharged.
The attorney-general shall furnish the department with a copy of such stipulation, and
the department or its agents charged with the collection of income taxes may accept pay-
ment of such tax in accordance with the terms of such stipulation and upon payment
being made shall enter the unpaid portion of said tax on the next credit roll. The pro-
visions of this subsection shall be in addition to all other powers of the attorney-general
and the department of taxation with respect to compromise or seftlement of income
taxes.

(f) As used in this sectlon, ‘prineipal amount” or “principal” of the tax means the
tax and interest added thereto in aceordance with section 71.09 (5) and section 71.10 (5).

‘(g) Delinquent income tax accounts which are more than 20 years old may he written
off the records of the department of taxation following a determination hy the commis-
sioner of taxation that they are not collectible; except that delinquent income tax aceounts
in the amount of $10 or less may be written off the records of the department at any time
after 3 years delinquency following a determination by the commissioner that they are
not eollectible.

(6): All laws not in conflict with the provisions of this act, velating to the assessment,
collection and payment of taxes on personal property, the conectlon of errors in assess-
ment and tax rolls, and for the collection of delinquent personal property taxes except
the provisions for the compromise or cancellation of illegal taxes and the refunds of
moneys paid thereon, shall be applicable to the income tax herein provided.

(6) (a) The transaction of business or the performance of personal services in this
state or the derivation of income from property the income from which has a taxable
situs in. this state by any nonresident person, except where the nonresident is a foreign
corporation that has been licensed pursuant to ch. 180, shall be deemed an irrevocable
appointment by such person, binding upon him, his e‘ieeutm , administrator or personal
representative, of the secretary of state to be his lawful attorney upon whom may be
served any notice, ovder, pleading or process (ineluding without limitation by enumera-
tion any notice of assessment, denial of application for abatement or denial of claim for
refund) by any administrative agency or in any proceeding by or hefore any adminis-
trative agency, or in any proceeding or action in any court, to enforce or effeet full
compliancee with or involving the provisions of this chapter, The transaction of business,
the performance of personal services or derivation of income from such property in this
state shall be a signification of his agreement that any such notice, order, pleading or
process which is so served. shall be of the same legal force and validity as if served on
him personally, or upon his executor, administrator or personal representative.

(h) The transaction of business in this state or the derivation of income which has
a situs in this state under the provisions of this chapter by any person while a resident
of thig state shall be deemed an irrevoeable appointment by such person, binding upon
him, his- executor, administrator or personal representative, effective upon such person
becoming a nonresident of this state,.of the secretary of state to he his true and lawful
attorney wpon whom may he served any notice, order, pleading or process (including
without limitation by enumeration any notice of assessment, demial of apphca’uon for
abatement or denial of claim for refund) by any administrative agency or in any pro-
ceeding by or before an administrative ageney, or in any ploceeding or action in any
court, to enforce or effect full compliance with or involving the plonsmns of this chapter.
And the transaction of such business or the derivation of such income shall be a signifi-
cation of his agreement that any such notice, order, pleading or process which is so served
shall he of the same legal force and validity as if served on him personally, or upon his
executor, admlmshatm or personal representative.

(e) Serviee pursuant to paragraphs (a) or (b) shall be made by serving a copy upon
the secretary of state or by filing such copy in his office, and such service shall he suffi-
cient service upon such person, or his executor, administrator or personal representative
if notice of such serviee and a copy of the notice, order, pleading or process are within
10 days thereafter sent by mail by the state department, officer or agency maklng such
serviee to such person, or his executor, administrator or personal representative, at his
last known address, and that an affidavit of compliance herewith is filed with the secre-
tary of state. The seeretary of state shall keep a record of all such notices, orders, plead-
ings, processes and affidavits and shall note in such record the day and hour of service
upon. him.

History: 1961 c.128, 620; 1963 c. 322,

Cross References: See 270.745 on delinquent income tax docket.

As to the reference in ‘71.13 (1) to 71.10 (9), see T1.15 (12).

71.1385 Withholding by employer of delinquent income tax of employe. (1) Any
assessor of incomes of the department or his authorized representative may give notice
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to any employer deriving income having a taxable situs in Wisconsin- (regardless of
whether any such income is exempt from taxation) to the effect that an employe of such
employer is delinquent in a certain amount with respeet to state income taxes, including
penalties, interest and costs. ‘Such notice may be served by registered mail, or by delivery
by an~employe of the department of taxation. Upon recéipt of such notice of delin-
quency, such employer shall withhold from compensation due or to become due to such
employe, the total amount shown by the notice. The assessor of incomes or his author-
ized rvepresentative, in his discrefion, may arrange between the employer and such
employe for a withholding of an amount not less than 10 per cent of the total amount
due the employe each pay period, until the total amount as shown by the notice, plus
interest thereon, has been withheld. In no event shall the employer withhold more than
26 per cent of the compensation due any employe for any one pay period, except that, if
the employe leaves the employ of the employer or gives notice of his intention to do so,
or is dicharged for any reason, the employer shall withhold the entire amount otherwise
payable to such employe, or so much thereof as may be necessary to equal the unwithheld
halance of the amount shown in the notice of delinquency, plus delinquent interest
thereon. In ecrediting amounts withheld against delinquent income taxes of an employe,
the department shall apply amounts withheld in the following order: costs; delinquent
interest; delinquent income tax. The “compensation due” any employe for purposes of
determining the 25 per cent maximum withholding for any one pay period shall inelude
all wages, salaries and fees constituting gross income under s. 71.03 (1) (a) when
paid: to an employe, less only amounts payable therefrom pursuant to a garnishment
action with respeet to which the employer was served prior: to his being served with
the notice.of delinquency and any amounts covered by any irrevocable and previously
effective assignment of wages, of which amounts and the facts 1elat1ng thereto the em-
ployer shall give notice to the depaltment within 10 days after service of the notice of
delinquency,

(2) . In any case in which the employe ceases to be employed by the employer hefore
the full amount set forth in a notice of delinquency, plus delinquent interest thereon, has
been withheld by the employer, the employer shall immediately notify the assessor of
incomes in writing of the termination date of the employe and the total amount withheld.

(3) The employer shall, on or hefore the last day of the month next succeeding every
calendar quarter, remit to the office of the assessor of incomes the amount withheld .
during the calendar quarter. Any amount withheld from an employe by an employer
shall’ immediately be a trust fund for the state of Wisconsin. Should any employer,
after notice, wilfully fail to' withhold in accordanee with the notice and this section, or
wilfully fail to remit any amount withheld, as required by this section, such employer
shall be liable for the total amount set forth in the notice together with delinquent
interest theréon as though the amount shown by the notice was due by such employer
as a direct obligation to the state of delinquent income taxes, and may be collected by
any means provided by law including the means provided for the collection of delin-
quent income taxes. However, no amount required to he paid by an employer by reason
of his failure to remit pursuant to this section may he deducted from the gross income
of sich employer, pursnant to either s, 71.04 or 71.05. Any amount collected from the
employer for failure to withhold or for failure to remit pursuant to this section shall,
for purposes of distribution, he treated as a tax paid by the employe.

(4) The provisions of subs. (1) to (3) shall be applicable in any case in which the
employel is the United States or any instrumentality thereof or the state of Wisconsin
or any municipality or other subordinate unit therveof except those provisions imposing
a liability on the employer for failure to withhold or remit. But an amount equal to any
amount withheld by any municipality or other subordinate unit of the state of Wiscon-
sin pursuant to this seetion and not remitied to the assessor of incomes as required by
this seetion shall be retained by the state treasurer from funds otherwise payable to any
such municipality or subordinate unit, and transmitted instead to the assessor of incomes,
upon ecertification by the commissioner of taxation.

(5) The department of taxation shaﬂ refund to the employe excess amounts withheld :
from the employe under this seetion.

(6) Employers required to withhold delinquent taxes, interest and ecosts pursuant
to this section shall in no case he required to withhold ‘amounts other than the total
amounts certified to such employers by the department and in no case shall such em-
ployers he required to compute interest, costs or other charges to be withheld.

(7) No amounts shall be withheld from employes under this section after June 30,
1966.

Mistory: 1963 c, 224.
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71.14 Distribution of revenue. (1) All collections of normal income taxes of per-
sons other than corporations, including remittances of taxes withheld or declaved, com-
meneing with October 1, 1962, shall become a part of the state general fund for use of
the state, except that 33 per cent of such collections for the period Oecthoer 1, 1962, to
June 30, 1963, 25 per cent of such collections for the period July 1, 1963, to October 31,
1963, 28 per et of such collections for the period November 1, 1963 to October 31
1964 and 28.75 per cent of such collections for each annual peuod endmg Octoher 31
theleaftel, shall be apportioned as follows:

(a) On May 15, 1963, such apportionable collections for the period October 1, 1962,
to March 31, 1963 shall be apportioned to each ¢ounty, town, village and eity on the
basis of the percentage of its allocable share in the November 15, 1962, distribution of
apportionable collections from persons other than.corporations. On May 31, 1964, and
on every May 31 thereafter, such apportionable collections for the period Novembher 1:of
the preceding year to March 31 of the current year shall be apportioned to each county,
town, village and city on the basis of the percentage of ils allocable share in total
allocable shares as of November 30 of the plecedmg year as determined under par.
(e) 2.

(b) On August 15, 1963 such apportionable collections for the period April 1, 1963,
to June 30, 1963 shall be apportioned to each county, town, village and city on the basis
of the percentage of its allocable share in the November 15, 1962, distribution of appor-
tionable collections from persons other than corporations. On September 30, 1964, and
on every September 30 thereafter, such apportionable collections for the period April 1
to July 31 of the current year shall he apportioned to each county, town, village and city
on the basis of the percentage of its allocable shaie in fotal allocable shares as of Novem-
ber 30 of the preceding year as determined under par. (c¢) 2.

(e) On November 30, 1963, and on every November 30:thereafter; there shall he
apportioned to each county, town, village and city the amount allocable to each under
subd. 2, reduced by the amounts paid to each in apportionments: of the eurent year under
pars, (a) and (b).

1. On or hefore November 30, 1963 and every November 30, theleaftel the depart-
ment shall determine the total mcome taxes (before credit for taxes Wlﬂlheld credit for
taxes paid pursuant to declaration, and tax eredits for income taxes paid to other states)
shown on income tax returns of persons other than corporations for the preceding in-
come year and filed on or before June 30 of the current year. The portion of such
taxes attributable to each town, village and ecity shall be determined on the basis of
situs of the income producing such taxes, as set forth in g 71.07. The amount thus.de-
termined for each town, village and' city shall be reduced by one-sixth and such.one-
sixth amount shall be attributed to the county of the 51’5115 of such income, as set forth
in s. 71.07.

2. The appmtlonable collections for the pellod Octoher 1 1962, to June 30 1963
for the period July 1, 1963, to October 31, 1963, for the peuod November 1, ‘1963 to
October 31,1964, and for the annual penods November 1 to October 31 thereafter, shall
be allocated on or before the following November 30 to each county, town, village and
city, in proportion to the amounts attributed to each under subd. 1 to the total of such
amounts for all counties, towns, villages and ecities and shall constitute its annual allo-
cable share.

(2) (a) AL collections of ‘inecome taxes of eorporations, commencing Wlth July 1
1961, and ending June 30, 1963, shall become a part of the state general fund for use
of the state, except that 49 per cent of  such collections shall be appmtmned as follows

1. Five- s1xths to the town, village or city flom which the inéome:was demved as
determined under s. 71.07.

: 9. One-sixth to the ecounty from which the income was deuved -as, determmed under
8 TLO7. R

(b) The department of administration shall, upon certification by. the depaltment of
taxation on the basis of the apportionment pmv1ded for in par. (a), make. the following
distributions of such apportionable collections:

1. On May 15, 1962, such apportionable collections for the peuod July 1, 1961 to
Mareh 31, 1962. ,

2. On May 15, 1963 and on every May 15 thereafter, such appmtmnable colleetlons
for the period October 1 of the preceding year to Mareh 31 of the cwrrent year, -

3. On August 15, 1962, and on every August 15 thereafter, such apportionable col—
lections for the pe11od Apnl 1 to June 30 of the current year.

4. On November 15, 1962, and on every November 15 thereafter, such apportionable
collections for the perlod July 1 to September 30 of the current year,
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(2a) A1l collections of income taxes of corporations, including remittances of taxes
declared, commeneing with July 1, 1963, shall become a part of the state general fund
for use of the state, except that 36.5 per cent of such eollections for the period July 1,
1963, to Ocotober 31, 1963, 32.25 per cent of such eollestions for the period November 1,
1963 to Oetoher 31, 1964 and 47.5 per cent of siich collectlons thereafter shall e ap-
portioned as follows:

(a) On May 31, 1964, and on every May 31 thereafter, such apportionable collections
for the period November 1 of the preceding year to Mareh 31 of the current year shall
be apportioned to each county, town, village and city on the basis of the percentage of
its allocable share in total allocable shares as of November 30 of the preceding year, as
determined under par. (e).

. (b) On September 30, 1964, and on every September 30 thereafter, such app01t1011-
able collections for the penod Apnl 1 to July 31 of the eurrent year shall be apportioned
to each county, town, village and city on the basis of the percentage of its alloeable
share in total allocahle shares as of November 30 of the precedin g year, as determined
under par. (c).

(e) On November 30, 1963, there shall be appmhoned to each county, town, Vlllage
and city the amount of appmtlonable corporation income tax collections for the period
July 1, 1963, to October 31, 1963, and alloeable to each under subd: 2. On -November 30,
1964, and on every November 30 thereafter, there shall be apportioned fo each eounty,
town, village and city the amount allocable to each under subd. 2, veduced hy .the
amounts paid to each in the May 31 and Septembel 30 appmtmnments of the current
year.

1. On or before November 30, 1963, and every Novembe1 30 theleafter the depfut-
ment shall determine the total income ta\es (hefore credit for taxes pald pursuant to
declaration) shown on income tax returns of corporations for the preceding income year
and filed on or before June 30 of the eurrent year. The portion of such tax attubutable
to each town, village and- city shall be determined on the basis of situs of the income
produeing such taxes, as set forth in s. 71.07. The amount thus determined for each
town, village and city shall he reduced by one-gixth.and such one-sixth amount shall be
attributed to the county of the situs of such income, as set forth in s. 71.07.

2. The apportionable collections for the period July 1, 1963, to October 31, 1963,
the apportionable collections for the period November 1, 1963 to October 31, 1964 and
the apportionable collections for each annual November 1 to Octobe1 31 pellod ther eafte1
shall be allocated on or hefore the following November 30 to each county, town, village and
city in proportion to the amounts attributed to each. under subd. 1 to the total of such
amounts for all counties, towns, villages and cities, and shall constitute ,its annual
allocable share.

(3) Whenever income has been attributed to an erroneous situs under sub (1) (e)
1, (2) (a) or (2a) (e) 1, such portion of the tax collections alloeated erroneously under
sub. (1) (e), (2) (a) or (2a) (e) shall be paid by the county, town, village or city
erroneously receiving the same, to the county, town,. village or city ‘entitled thereto;
but no such ‘payment shall be made except on the written approval of the depal*tment
of taxation. Such claim must be made within 3 years of the claimed November 30 errone-
ous alloeation. If the amount of the claim is approved by the departmert and not paid
by the county, town, village or city erroneously receiving it, such amount shall be de-
ducted from its next apportionment, or next appmtlonments and paid to the county,
town, village or city entitled thereto.

(4a) Whenever a municipality files' a claim under sub. (3)‘Withi11 the period of
time expressed therein, it is not necessary for any such county to file a similar claim.
If the amount of the municipality’s claim is approved by the depaltment the -depart-
ment shall thereafter make a similar adjustinent as hetween respective counties. If after
notice by the department the elaim is not paid by the county which erroneously received
it, such amommt shall he' deducted from its next. appmtmnment and paid to the county
entltled thereto.

(5) This section and the provisions of this ehapter 1elatmg to the appmtlonment of
taxable income to the several counties, towns, cities and villages and those relating to the
collection of the income tax by the department of taxation, shall not apply to telegraph
companies or trangportation companies as defined in section 76.02 (4) and in section
76.39, respectively. All such telegraph companies and transportation companies shall
pay their taxes under this chapter to the department of taxation, but such taxes shall not
be apportioned or distributed to the taxing distviets within which the plopeltles he, but

hall be retained entirely by the state.

) (¢) Beginning in 1958, the hoard of trustees of said teachers annuity and vetive-
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ment fund shall annually, prior to August 15, estimate the amount of the payment to he
made by the state to such fund during the fiscal year beginning on the next September 1,
to maintain the assets of the fund as provided in s, 38.24 (20). The hoard shall certify
such estimate to the department of administration which shall prepare a warrant each
month for one-twelfth of said estimated amount and upon such warrants the state treas-
urer shall transfer the sums specified therein to the teachers annuity and retirement fund
from funds appropriated for that purpose. When the board has determined the exact
amounts payable by the state to the fund for such fiscal year in accordance with s. 38.24
(20), a final certification thereof shall be made by said hoard to the department of ad-
ministration and a final transfer shall be made to or from the fund, as determined from
said final certification. ‘

(10) All normal income taxes collected by reason of the repeal of s. 71.10 (9) (e) of
the 1951 statutes shall be retained entirvely by the state.

History: 1961 c. 336, 348, 620, 621; 1963 c. 6, 84, 223, 224, 459,

71.15 Miscellaneous provisions. (2) The provisions of ss. 71.05 (10) and (12),
71.08 (3) and (8) and 71.10 (3m) (d) as amended by eh. 614, laws.of 1953, ss. 71.08 (4)
(b) and (¢) and (7) (a), (b) and (e), 71.09 (6), 71.10 (2) and 7111 (3) as repealed
and recreated by said chapter and s. 71.10 (9) (f) created by said chapter, apply to
income of the calendar year 1953, or corresponding fiscal year, and subsequent years.
The repeal .and recreation of s 7110 (9) (e) is to be effective in the determination of
taxes payable on income of the calendar year 1953, or corresponding fiscal year, and there-
after, The amendment of s. 71.09 (6) by ch. 22, laws of 1955, shall be applicable to the
calendar year 1955 and corresponding fiscal years, and thereafter.

(8) If any transfer of a reserve or other aceount or portion thereof is in effect a
transfer to surplus, so much of such transfer as had heen accumulated through deduc-
tions from the gross or taxable income of the years open to andit under ss. 71.11 (16) and
7111 (20) shall be included in the gross or taxable income of such years, and so much
of such transfer as has heen aceumulated through deduetions from the gross or taxable
income of the years following Janunary 1, 1911, and not open to audit under ss. 71.11 (16)
and 7111 (20) shall be included in the gross or taxable income of the year in which such
transfer was effected.

(5) The provisions of ss. 71.10 (2), (3) (a), (7), (9) (a), (b) and (e), and 71.11 (3),
as amended by ch. 3, laws of 1955, the provisions of s. 71.10 (9) (am) and (bm) as
created by said chapter, and s. 71.10 (12) [see Stats. 1959] as amended by ch. 131, laws
of 1955, apply to income of the calendar year 1954, or corresponding fiseal year, and
subsequent years.

(7) Section 71.07 (1), as amended by chapter 488, laws of 1959, shall be operative
retroactively except in those instances in which assessment has become final under ch. 71,

(10) In the case of any overpayment, the department of taxation or the assessors
of ineomes, within the applicable period of limitations, may credit the amount of such
overpayment, including any interest allowed thereon, against any liability, in respect
to any tax collected by the department, on the part of the person who made the over-
payment, and shall refund any balance to such person,

(11) In the case of married persons filing a joint return all or part of the amount
of tax credits of one spouse in excess of the amount of tax computed on the return as
payable by such spouse may be credited to the tax liability on such return of the other
spouse, This subsection applies only to couples who are married at the close of their
taxable year and at the time of filing their returns and have no action for divoree or for
legal separation pending between them at the time of filing their returns.

(12) The repeal and recreation of s. 7110 (9) (a) and the repeal of s, 7110 (9) (b),
(e) and (em) shall apply with respeet to calendar or fiseal income years heginning atter
July 381, 1963. The repeal of 71.04 (13) (a) and (h) and (14) (2) and (b), the amend-
ment to 71.04 (9) (b) and the creation of 71.047 shall first apply fo income of the
calendar year 1963 or eorresponding fiseal years.

History: 1961 c, 129, 620, 652;.1963 c. 224, 385.

71.17  Surtax for buildings, health, welfare and education. (1) To provide addi-
tional revenue to the state to maintain its building, health, welfare and education pro-
grams there is levied and there shall be assessed, collected and paid, in addition to all
other income and' optional taxes imposed by this chapter, a surtax upon the net income,
adjusted gross income or gross income of persons other than corporations which tax
shall be equal to: ' : : ‘

(a) 20 per cent of the normal tax on net income or 20 per cent of the optional tax
on’ adjusted gross income of the 1955, 1956, 1957, 1958, 1960 and 1961 calendar or cor-
responding fiseal years.
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(b) 25 per cent of the normal tax on net income or 25 per cent of the optional tax
on adjusted gross income of the 1959 calendar or fiscal years.

(2) Such tax shall be paid to the department of taxation as provided by s. 71.10 (9),
and the whole amount collected from such. tax shall, through the same channels as other
Income taxes are paid, he paid into the gemeral fund and shall not he subject to the
distribution provided for in s, 71.14,

(3) In the event any person fails to pay such tax when due, it may be assessed and
collected by the department of taxation in the same manner as the income taxes provided
for in this chapter, which chapter shall be generally applicable to the additional tax im-
posed by this section, ‘ ’

(4) In the case of a change by any person in income years, the surtax imposed by
this section on the income of any taxable period extending beyond the period for which
this surtax is in effect shall be computed only on the proportionate part of such income
to which the surtax is applicable determined in acecordance with regulations to be pre-
seribed by the department of taxation.

History: 1961 c. 620; 1963 c, 6. °

71.18 Urban transit companies; special tax, (1) Coapurarion.: In lien of the
tax rates prescribed in s. 71.09, there shall be assessed, levied and collected upon the tax-
able income of every corporation whose principal source (hevein defined as being 50 per
cent or more) of gross income is the urban mass transportation of passengers a special in-
come tax of 50 per cent determined in accordance with this chapter, except that:

(a) United States income, excess or war profits and defense taxes shall be allowed
as a deduction from gross income to the extent of the total payment actually made during
the tax year. .

(b) A deduction shall be allowed from such taxable income as hereinabove defined,
and before the imposition of the special tax levied by this section, in an amount equivalent
to. 8 per cent of the amount by which the cost of the property of such corporation used
and useful in providing its urban mass transportation service exceeds the cumulated
amount of the depreciation acerued against such property as of the end of the fiscal year
for which the income tax return is filed.

(¢) An amount shall be added to such faxable income as hereinabove defined, and
before imposition of the special tax levied by this section, which amount shall be equiv-
alent to the interest paid during the year in the operation of the husiness from which its
income is derived. ‘ ‘ o ;

(2) DmriNiTIONS, (a) “Urban mass transportation of passengers” means the trans-
portation of passengers by means of vehicles having a passenger-carrying capacity of
10 or more persons including the operator, such capacity to be determined by dividing
by 20 the total seating space measured in inches, when such transportation takes place
entirely within contiguous incorporated cities or villages and in munieipalities contiguous
to that in which the carrier has its principal place of husiness, or within or between
municipalities located within a radius of 10 miles of the municipality in which the carrier
has its principal place of business, or entirely within one municipality or municipalities
eontiguous thereto, or within a county having a population of 500,000 or more or within
guch county and the counties contiguous thereto, or suburhan operations classified as
such by the public service commission, L o

(b) The cost of property used and useful in providing rirban mass transportation
service and the depreciation acerued on such property shall be determined on the basis
of the reports and orders on file with the public service commission. '

(3) PavmENT oF TAX. The special income tax assessed under this section shall be
reported in an incowe tax vetmm filed in aceordance ‘with this echapter, except as modified
by this section, The tax so reported and assessed shall be payable to the department of
taxation, and when collected, shall be apportioned to the state, counties, towns, cities and
villages in the same manner as taxes-are apportioned pursuant to s. 76.28.

71,18, levying on urban-transit companies
a special income tax, in lieu of other taxes,
of 50 per cent on all taxable income in ex-
cess of 8§ per cent of the depreciated cost of
property used and useful in providing urban
masg-transportation service, indicates' that

NW (2d) 729.

8 per cent is to be considered a maximum;
but there is no mandatory requirement that
the public service commisgsion allow an 8
per cent return, Milwaukee & S. T. Corp. v.
Public Service Comm., 13 W (2d) 384, 108

7119 Withholding income tax; definitions, As used in this section and s 71.20,

unless the context clearly indicates otherwise: .
(1) “Wages” means all remuneration (other than

fees paid to a public official) for

services performed by an employe for his employer, including eash value of all remun-
eration paid in any medium other:than: eash; except that the term shall not include
remuneration paid: ‘ ; ,
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© (a) Tor active service as'a member of the armed forces of the United States for any
month during any part of which such member served in a combat zone during an indue-
tion peuod or was hospitalized as a result of wounds, disease or injury. incurred while
serving in a combat zone during an induection period, but this paragraph shall not apply
for any month during any part. of which there are no combatant activifies in any eombat
zone and remuneration, for purposes of this paragraph, shall not include pensions and
retirement pay.

(b) For agncultmal lab01 and for pu1poses of this paragraph the term “agricultural
labor” includes all service pe1f01med

1. On a farm, in the employ of any pelson, in connectlon with cultivating the soﬂ
or in connection with raising or halvestmg any agricultural or horticultural commod1ty,
including the raising, shearing, feeding, caring for, tlammg and management of livestock,
bees, poultry and furbearing animals and wildlife;

2. In the employ of the owner or tenant or other operator of a farm, in connection
with the operation, management, conservation; improvement or maintenance of such farm
and its tools and equipment, or'in salvaging timber or clearing land:of brush and other.
debris left by a hurricane, if the major part of such service is performed on a farm;

:3. In connection with the production or harvesting of crude gum, gum spirits of tur-
pentine or gum rosin, in connection with the ginning of cotton, or in connection with the.
operation or maintenance of ditches,.canals,: reservoirs or waterways, not owned or
operated for profit, used exclusively for supplying and storing water for farm purposes;

4. In the employ of the operator of a farni.in handling, planting, drying, packaging,
processing, freezing, grading, storing or delivering to storage or to market or to-a carrier
for transportation to market, in its unmanufactured state, any agricultural or horticultural
commodity, but only if such operator produced more than one-half of the commodity with
respect to which such service was performed, or in the employ of a group of operators
of farms (other than a co-operative organization) in the performance of such services,
but only if such operators produced all of the commodity with respect to which such .
service is performed, but the provisions of this subdivision shall not he deemed to be:
applicable with respect to service performed in connection with commercial eanning or
commercial freezing or in connection with any agrieultural or horticultural commodity
after its delivery to a terminal market for distribution or consumptmn ; ‘

5. On a farm operated for profit if such serviee is not in the course of the employer’s
trade or business; ‘ :

6. As used in this pa1ag1aph the term. “farm” includes stock dairy, poultry, fruit,
fur-bearing animals and truck farms, plantations, ranches, nurseries, ranges, greenhouses,
or other similar structures used primarily for the raising of agricultural or horticultural
commodities, and orchards, _

(¢) For domestic service in a p11vate home loeal college elub or local ‘chapter of a
college flatelmty or s01011tv

(d) For service not in the comrsé of the employer's trade or business performed in
any calendar quarter by an employe, unless the cash remuneration pa1d for sueh service
is $50 or more and such service is performed by an individual who is regularly employed
by such employer to perform such service. An individual shall be deemed to be regularly
employed by an employer during a calendar guarter only if on each of some 24 days
during. such quarter such individual performs, for such employer, for some portion of
the day, service not in the course of the employer’s trade or business, or such individual
was regularly employed (as herein defined) by such employer in the performance of such
service during the preceding calendar quarter.

(e) For services by a citizen or resident of the Umted States for a foreign government
or an international organization.

(f) For services pe1f01med by a duly 01damed eomnnsswned or licensed minister of
a church in the exercise of his ministry or by a member of a 1ehg10us order in the
exercise of duties required by such order.

(g) Tor services performed by an individual under the age of 18 in the delivery or
distribution of newspapers or shopping news, not inecluding delivery or distribution to
any point for subsequent delivery or distribution.

(h) For services performed by an individual i in, and at the time of, the sale of news-
papers or magazines to ultimate consumers, under an anangement under which the
newspapers or magazines are to be sold by him at a fixed price, his compensation. being
hased on the retention of the excess of such price over the amount at which newspapers
or‘magazines are charged to him, whether or not he is guaranteed a minimum amount of
compensatlon for such services, or is entltled to be cledlted with the unsold newspapers
or magazines turned back.
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(1) For services not in the course of the employer’s trade or business to the extent
paid in any medium other than eash.

(j) To, or on behalf of, an employe or his beneficiary from a trust ereated or or-
ganized in the United States and forming part of a stock bonus, pension or profit shar-
ing plan of an employer for the exclusive henefit of his employes or their beneficiaries
and which trust is exempt from taxation pursuant to s, 71.01 (3) (e), unless such pay-
ment is made to an employe of the trust as remuneration for services rendered as such
employe and not as a beneﬁclary of the trust.

(k) For personal services performed in Wisconsin in the form of vetirement, pension
and profit-sharing benefits, received by nonresidents after retirement from the employ
of the employer for whom such personal services were performed,

(1) To, or on behalf of, an employe or his beneficiary from a plan described in s.
272.18 (31) (a) under which the henefits are fully funded by life insurance or annuities.

(m) If the remuneration paid by an employer to an employe for services performed
during one-half or more of any payroll period of not more than 31 consecutive days
constitutes wages, all the remuneration paid by such employer to such employe for such
period shall be deemed to be wages; but if the remuneration paid by an employer to an
employe for services. performed during more than one-half of any such payroll period
does not constitute wages, then none of the remuneration paid by such employer to such
employe for such period shall be deemed to be wages.

(2) “Pay roll period” means a period for which a payment of wages is ordinarily
made to the employe by his employer, and the term “miscellaneous pay roll period” means
a pay roll period other than a daily, weekly, biweekly, sennmonthly, monthly, qualtelly,
semiannual or annual pay roll period.

(3) “Employe” means a resident individual who performs or performed services for:
an employer anywhere or a nonresident individual who performs or performed such
serviees within 'this state, and includes an officer, employe or elected official of the
United States, a state, territory, or any political subdivision thereof, or the District of
Columbia, or any agency or instrumentality of any one or more of the foregoing. The
term also includes an officer of a corporation.

(4) “Employer” means a person or partnership, whether subject to or exempt from
income taxation or not, for whom an individual performs or performed any service, of
whatever nature, as an employe of such person or partnership, except that:

(a) If the person for whom the individual performs or performed the services does
not have control of the payment of the wages for such services, the term “employer” (ex-
cept for purposes of sub. (1)) means the person having control of the payment of such
wages.

(5) “Department” means the state department of taxation.

History: 1961 c. 620; 1963 c. 81, 82, 120, 248, 273, 429, 459.

71.20 Employers required to withhold. (1) On and after February 1, 1962, every
employer at the time of payment of wages to an employe shall deduct and withhold from
such wages, without regard for federal insurance contributions act deductions therefrom
an amount determined in accordance with tables to be plepaled by the department, as
hereinafter provided. The commissioner may grant permission to employers who do not
desire to use the withholding tax tables provided by the department to determine the
amount of tax to be withheld by use of a method of withholding other than the withhold-
ing tax tables, provided such method will withhold from each employe substantially the
same amount as would be withheld by use of the withholding tax tables. Employers who
desire to determine the amount of tax to he withheld by a method other than by use of
the withholding tax tables shall obtain permission from the ecommissioner hefore the
beginning of a pay roll period for which the employer desires to withhold the tax by such
other method. Applications for use of such other method must be accompanied hy evi-
dence establishing the need for the use of such method.

(Im) An employer may, at his diseretion, deduet and withhold from any one payment
of ‘wages in a month, in the case of an employe paid more often than once during any
month, the total amount which the employer reasonably estimates he will be required to
withhold under this section from such employe during that month. Permission from
the commissioner under sub. (1) is not needed by any employel acting under this sub-
section.

(2) Prior to February 1, 1962, the department shall prepare, promulgate, and publish
" in the official state paper, w1thout regard to the requirements of ch. 227, rules establishing
withholding tables prepared on a weekly, biweekly, semimonthly, monthly, and daily or
miscellaneous pay period basis. Such tables shall be hased upon the normal tax rates and
upon any surtax applicable to the income of the calendar year 1962, Thereafter, the
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department shall from time to time similarly correct such tables to reflect any changes in
normal income tax rates or changes in surtax. Such rules shall also provide instruetions
for withholding with respect to quarterly, semiannual and annual pay periods. Such
tables shall be extended to cover from zero to 10 withholding exemptions, shall assume
that the payment of wages in each pay period will, when multiplied by the number of
such pay periods in a year reasonably reflect the annual wage of the employe from such
employer and shall be hased on the further assumption that such annual wage should be
rednced for allowahle deductions from gross income. It is within the diseretion of the
department to determine the length of such tables and a reasonable span of each hracket.
In preparing such tables the department shall adjust all withholding amounts not an
exact multiple of 10 cents to the next highest figure that is a multiple of 10 cents.

(3) On and after February 1, 1962, at the time of payment of wages to a nonresi-
dent employe which wages were derived from the performance of services hoth within
and without the state, the employer shall deduet and withhold from the wages derived
from the performance of services within the state the amount as reflected by the proper
withholding table. '

(4) Every employer who deducts and withholds any amount under this section in any
month up to and including the month of June, 1963 shall deposit such amount within
20 days of the close of the month in which withheld, and every employer who deduects
and withholds any amount under this section on or after July 1, 1963, shall deposit such
amount on a quarterly basis, the withholdings of each calendar quarter to he deposited
within 20 days of the close of such calendar quarter, with such bank in Wisconsin as the
state of Wisconsin investment board designates a publie depository therefor under s.
2517 (61) to the credit of the general fund. With each deposit the employer shall in-
clude a deposit report on a form to be provided by the department. The department
may, in its diseretion, when satisfied that the revenues will he adequately safeguarded,
permit an employer whose withheld taxes do not exceed $50 per month to deposit with-
held taxes and reports for other than quarterly periods. The department may revoke
such permission at any time. The department, if it deems it necessary in order to insure
payment to or facilitate the collection by the state of the amount of taxes, may require
reports or payments of the amount of withheld taxes for other than quarterly periods. The
depository bank shall record on such deposit report the amount deposited and shall then
forward such report to the department in such manner and at such time as the department
by rule prescribes. On or hefore January 31 of each year every employer shall file with
the department at its offices in Madison (or at such other place as the department by
rule preseribes) a withholding report on a form to be provided by the department show-
ing the amount withheld from the wages paid each employe in the previous calendar
year, the amount deposited in respeet to each employe on wages paid in the previous
calendar year and a reconciliation of the aggregate of the amounts deposited in respect
to each employe on wages paid in the previous calendar year with the aggregate of the
amonnts shown on the quarterly deposit reports filed in respeet to such withholding, No
employe shall have any right of action against his employer in regard to money deducted
from his wages and deposited with the depository bank in compliance or intended com-
pliance with this section.

(5) The penalties provided by this section shall be paid upon notiece and demand of
the commissioner of taxation or the assessors of incomes or their respective delegates and
shall be assessed and collected in the same manner as income taxes. Any person required
to withhold, account for or pay over any tax imposed by this chapter, whether exempt
under s. 71.01 (3) or not, who intentionally fails to withhold snch tax, or account for or
pay over such tax, shall be liable to a penalty equal to the total amount of the tax not
withheld, collected, accounted for or paid over.

(6) Any person, whether exempt under s. 71.01 (3) or not, required under s. 71.10
(8) to furnish a written statement to an employe, who furnishes a false or fraudulent
statement, or who intentionally fails to furnish a statement in the manner, at the time
and showing the information required under s, 71.10 (8), or rules preseribed with respect
thereto, shall, for each such failure, be subject to a penalty of $20.

(7) Whenever any person is required to withhold any Wiseonsin income tax from an
employe, until such amount is deposited with the depository bank prescribed by sub. (4),
the amount so withheld shall be held to be a special fund in trust for the state. The
amount of such fund may be assessed and collected from such person by the department
as ineome taxes are assessed and collected, and such collection shall not abate any penalty
imposed under sub. (6).

(8) (a) On or before February 1, 1962 (or on or before the date on which an employe
commences employment with an employer after such date), each employe shall furnish
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his employer with a signed withholding. exemption certificate relating to the number of
Wlthholdmg e\emptmns he claims, which shall in no event exceed the number to which he
is entitled. If the employe fails to- furnish such eertificate, such employe, for Wlthholdmg
purposes,. shall be, considered as claiming no withholding exemptions,

... (b).1f, on any day dmmg the calendar year, the number of Wlthholdmg exemptlons
to which the employe is entitled is less than the number of withholding exemptions
claimed by him on the withholding exe;l;ptlon certificate then in effect, the employe shall
within 10 days after the change occurs furnish the employer with a new Wlthholdmg ex-
emption certificate, which shall in no event exceed the number to which he is entitled on
such day. . ..

(e) If, on any day dmmg the calendar year, the numbel of withholding exemptions
to which the employe is entitled is more than the number of withholding exemptions
claimed by him on the withholding exemption certificate then in effect, the employe may
furnish the ‘employer with a new withholding exemption certificate on whlch the employe
must. in no eyent claim more than the number . of withholding exemptions to which he is
entitled on such day.

(d) A withholding e\emptlon certificate furnished the employer shall take effect as
of the beginning of the ﬁlst pay roll period endmg aftel the date on which such eeltlﬁcate
is furnished.

(e) 'Any employe who wilfully* supplies his employer’ with false or fraudulent in-
formatmn regaldmg his withholding exemption or who wilfully fails to supply informa-
t1on which wolild increase the amount to be withhield may be fined not more than $200.

(9) An employe receiving wages shall on any day be entltled to the following with-
holdmg exemptions : . : , .

. {a) An exemption for hlmself ,

(b) If the employe is married, an e\emptlon to which his spouse is entitled, or would
he entltled if sueh spouse were an employe receiving wages, but only if such spouse does
not have in effect a withholding exemption certificate claiming such exemption.

(¢} An exemption for each individual with respect to whom, on the basis of the facts
ex1stmg at the beginning of such day, there may reasonably be expected to be allowable
an exemption under s. 71.09 (6) (a), (b) and (c) for the taxable year in which such day
falls. ‘

(d) An exemptlon as head of a family when on the basis of the facts existing at the
begmnmg of such day such an exemption may reasonably be expected to be allowable
under's, 71. 09 (6) (¢) for the taxable year in which such day falls.

(10) The commissioner of taxation is authorized to enter into an agleement with
the secretary of the treasury.of the United States pursuant to the provisions of P.L., 587
(66 U.S. Statutes at large 765) enacted July 17, 1952,

(11) In: addition to the amount required to be deducted and Wlthheld an . employer
and employe may agree in writing that an additional amouint shall bhe \Vlthheld from the
employe’s wages.  The .amount deducted and withheld pursnant to such an agreement
shall be considered as an amount 1equned to be deducted and withheld for all pmposes
of this chapter. :

(12) The commissioner of t‘watlon, acting within his dlscletlon, may authonze special
withholding :arrangements in hardship cases resulting from situations in which persons,
domieciled in: Wisconsin, are subjected to Wlthholdmg in some other state by reason of
the. pelfmmance of substantlal pelsonal services in. such other state, pursuant to s.
71.05. (5). . ,

(13) Th1s section shall not apply to ‘any county fau assoclatlon in regard to any
employe receiving less than' $100 annually in wages or salary flom the assocmtlon

History: 1961 c. 620, 652; 1963 c. 224, 252, 472, P

71 21 Declarat1on of est1mated tax by individuals. (1) Every 1nd1v1dua1 deriving
income, (other than or in addition to wages as defined in s, 71.19 (1)) subject to. faxation
under this: chapter during the .calendar year 1962, or any calendar or fiseal year begin-
ning aftel J anuary 1, 1962 shall make, at the tlme hereinafter plescubed a, declaration

Such declalatwn shall contain such 111f01mat1011 as the depaltment may by rule or fonns
preseribe. This section shall not apply to an estate or trust, or to any person on active
duty with the United States armed forces while statloned 011t51de the continental United
States.

.. (2) Declarations of estimated income tax required by sub. (1) from individuals other
than farmers shall he filed on or hefore the fifteenth day of the fourth month of the
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income year with the department at 'its ofﬁces in Madlson, except that if the 1equuements
of siub. (1) are first met:

(a) After the fifteenth day of the fourth month of the income year and. on or bef01e
the fifteenth day of the sixth month of the income year, the declalatlon shall be ﬁled
on or before the fifteenth day of the sixth month, or

(b) After the fifteenth day of the sixth month of the income year and on or bef01e
the fifteenth day of the ninth month of the income year, the declalatlon shall be ﬁled on
or before the fifteenth day of the ninth month, or

(¢) After the fifteenth day of :the ninth month of the income’ yeal the declalatlon
shall be filed on or hefore the fifteenth day of the month followmg the end of the income
year. ;
- (3) Decla1at1ons of estimated  income tax requirved by sub. (1) flom falmels may
be filed at any time on or before the fifteenth day of -the first- month of the: ‘succeeding
income year, - For purposes . of this section, farmers:are individuals. whose -estimated
gross income from farming for the income year is at'least two-thirds of the total estlmated
gross income from all sources .for. the income year..

(4) The amount of the estimated income tax shall he the total estnnated tax, mcludmg
surtaxes, if any, reduced by the amount, if any, the md1v1dual detelmmes W111 be Wlth-
held from wages pursuant to s. 71.20, i

(5) The amount of the estimated income tax with 1espect to, whleh a- declalatmn is re-
quired shall be paid as follows: ~

(a) If the declaration is filed on or bef01e the ﬁfteenth day of the foulth month of
the income year, the amount thereof shall he paid in 4 equal instalments., The: first .
instalment shall be paid with the filing of the declaration,‘ the second on or before the
fifteenth day of the sixth month of the income year, the third on or before the fifteenth
day of the minth month of the income year, and the final instalment on.or before the
fifteenth day of the first month following the end of the income year.

(b) If the declaration is filed after the fifteenth day of the fourth' month of .the
income year as provided in sub.(2) (a) but on or hefore the fifteenth day of the sixth
month, the estimated tax shall be paid in 3 equal instalments. The first instalment shall
be pald with the filing of the declaration, the second on or before the fifteenth day of the
ninth month of the income year and the final instalment on or befme the fifteenth day
of the first month followmg the end of the income year.

(¢) If the declaration is filed after the fifteenth day of the snth month of the income
year as provided in sub. (2) (b) but on or before the fifteenth day of the ninth, the esti-
mated tax shall be paid in 2 equal instalments. The first instalment shall be pald w1th the
filing of the declaration and the second on or hefore the fifteenth day of the first month
following the end of the income year.

(d) If the declaration is filed after the fifteenth day of the nmth month of the meome
year, the eutire amount shall be paid with the filing of the declaration. "All payments of
estimated tax shall be made to the department. at its offices in 1 \Ia(hson unless the depart-
ment, by rule, preseribes another place of payment.

(e) If the taxpayer clalms a rvefund on any tax 1etu1n due on or after April 15
1964, and coneurrent with or subsequent to the filing of the return upon which’ such
refund is claimed is required to file a declaration of estimated tax, and at the time of
filing such declaration such refund has not been paid, he may deduct the amoumnt of such
refund from the total estimated tax and submit the balance in suel equal instalments
as required by sub. (5). If he later receives such vefund he shall file an amended declara-
tion with the instalment next due on his original declaration and, if such vefund’is paid
after the due date of the last instalment on the original deelamtlon, the receipt of such
refund must be reflected on the income tax return covering the year of the declaration.
If the refund claim is determined to he excessive in whole or in part at any time: prior
the due date of the last instalment of the original declaration, an amended declaration
reflecting the disallowance of some or all of such refund mustbe filed on:the due date.for
the next instalment under the original declaration, and if the refund is disallowed in whole
or'in part after the due date of the last-instalment of the original declaration, such- dis-
allowance must be reflected on the inconie tax return covering the year of the declaration.

(6) At the election of the individual, any instalmént of the estimated tax ' may be pald
prior to the date prescribed for its payment ;

(7) Aw individual may amend a declaration during the ineotme year under Tules pre-
seribed by the department. If an amendment of & declalatlon is filed, the payments ve-
quired under the original declaration shall be increased or decreased, as the ease miay be,
to reflect the increase or decrease of ‘the estnnated ‘tax by réason of such ‘amendmenti

(8) If on or before the fifteenth day of the second month of the succeeding taxable
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year a farmer files his return for the taxable year (for which a declaration was required
on or before the fifteenth day of the first month of the succeeding taxable year under
sub. (3)) and pays in full the amount computed on the return as payable, then such return
shall be considered as such declaration, and, as such, shall be deemed timely filed.

(9) Application of this section to taxable years of less than 12 full months shall be
made pursuant to rules of the department.

(10) When the amount of an instalment payment of estimated tax exceeds the
amount determined to be the correect amount of such instalment payment, the overpay-
ment shall be eredited against the unpaid instalment, if any.

(11) In the case of any underpayment of estimated tax by an individual, except as
hereinafter provided, there shall be added to the aggregate tax for the taxable year an
amount determined at the rate of 6 per cent per annum on the amount of the underpay-
ment for the period of the underpayment.

(12) For purposes of sub. (11), the amount of the underpayment shall be the excess
of the amount of the instalment which would be required to bhe paid if the total esti-
mated tax were equal to 70 per cent of the tax shown on the return for the taxable year
(or, if no return was filed, 70 per cent of the tax for such year) reduced by the aggregate
of wages withheld under s, 71.20, over the amount, if any, of the instalment paid on or
before the last date preseribed for payment.

(13) The period of the underpayment shall run from the date the instalment was
required to be paid to whichever of the following dates is the earlier:

(a) The fifteenth day of the fourth month following the close of the taxable year.

(b) With respect to any portion of the underpayment, the date on which such por-
tion is paid. For purposes of this paragraph, a payment of estimated tax on the due
date of any payment shall be considered a payment of a previous underpayment only to
the extent such payment exceeds the instalment due on such due date.

(14) Notwithstanding subs. (1) to (13), the addition to the tax with respect to any
underpayment of any instalment shall not be imposed if the total amount of all payments
of estimated tax made on or hefore the last date preseribed for such instalment equals or
exceeds the amount which would have been required to be paid on or before such date
if the total estimated tax were whichever of the following is the least:

(a) The tax shown on the return of the individual for the preceding taxable year, if a
return showing a liahility for tax was filed by the individual for the preceding taxable
year and such preceding year was a taxable year of 12 months.

(b) "An amount equal to the tax computed at the rates applicable to the taxable year
and on the basis of the taxpayer’s status with respect to personal exemptions for the tax-
able year but otherwise on the basis of the facts shown on the return of the individual
for, and the law applicable to the preceding taxable year.

(e) An amount equal to 70 per cent of the tax for the taxable year computed by
placing on an annualized basis the taxable ineome:

1. For the first 3 months of the taxable year in the case of the instalment required
to he paid in the fourth month, and

2. For the first 5 months of the taxable year in the case of the instalment required
to be paid in the sixth month, and

3. For the first 8 months of the taxable year in the case of the instalment requirved to
be paid in the ninth month.

. (15) For purposes of sub. (14), the taxable incomes shall he placed on an annualized
asis by:

(a) Multiplying by 12 the taxable income referred to in par. (e), and

(b) Dividing the resulting amount by the number of months of the taxable year com-
pleted as of the due date of the instalment payment.

(16) Notwithstanding subs. (1) to (15), the addition to the tax with respect to any
underpayment of any instalment shall not he imposed if the fotal amount of all payments
of estimated tax made on or before the last date prescribed for the payment of such
instalment equals or exceeds an amount equal to 90 per cent of the tax computed, at the
rates applicable to the taxable year, on the basis of the actual taxable income for the
months in the taxable year ending hefore the month in which the instalment is required
to be paid.

(18) If a taxpayer files his return for a calendar year on or before January 31 of
the succeeding calendar year (or if a taxpayer on a fiseal year hasis files his veturn on or
before the last day of the first month immediately succeeding the close of such fiscal year)
and pays in full at the time of such filing the amount computed on the return as payable,
then, if a declaration is not required to be filed on or hefore the fifteenth day of the ninth
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month of the income year but is required to be filed on or hefore January 15 of the suc-
ceeding income year (or the date corresponding thereto in the case of a fiscal year), such
return shall be considered as such declaration, or, if a declaration was filed during the
income year, such return shall be considered as an amendment of the declaration permitted
to be filed under sub. (7).

(19) (a) Any individual deriving income from wages, as defined in s, 71.19 1),
whieh 1y subjeet to taxation under this chapter during the calendar year 1963 or any
calendar or fiscal year after January 1, 1963, shall, if he files a declaration of estimated
tax and pays 100 per cent of the estimated ta.x for the following calendar or income year
on or before the last day of the current calendar or income year, be entitled to complete
exemption from payroll withholding under ss. 7119 and 71.20 for such following calen-
dar or income year.

(h) No employer shall recognize exemption from payroll withholding for any em-
ploye unless he first furnishes a certificate prepared by the Wisconsin department of
taxation satisfactorily showing that the employe has filed a declaration of estimated tax
and prepaid the estimated tax within the time and manner prescribed in this subsection
with respect to the calendar or income year for which such exemption is sought.

(¢) So far as applicable the penalties preseribed in this section shall apply to declara-
tions of estimated income tax filed under this subsection and persons making and filing
the same.

(d) No employer shall force or attempt to coerce an employe into estimating and
prepaying his income taxes. Any employer found guilty of violating this subsection may
be fined not less than $25 nor more than $200 for each violation.

History: 1961 ¢, 620; 1963 c. 51, 69, 224, 459,

71.22 Declarations of estimated tax by corporations. (1) Every corporation sub-
ject to income taxation under this chapter during any calendar or fiseal year beginning
after July 31, 1963, shall file, at the time hereinafter prescribed, a declaration of esti-
mated inecome tax, if the total tax on income of any such year can reasonably be ex-
pected to exceed $2,000. Such declaration shall contain such information as the depart-
ment may by rule or form preseribe.

(2) Declarations .of estimated income tax required by sub. (1) shall be filed on or
before the fifteenth day of the third month of the income year (starting with the first
inecome year beginning after July 31, 1963) with the department at its offices in Madi-
son, except that if the requirements of sub. (1) are first met:

(a) After the fifteenth day of the third month of the income year and on or hefore
the fifteenth day of the sixth month of the income year, the declaration shall he filed on
or hefore the fifteenth day of the sixth month, or

(b) After the fifteenth day of the sixth month of the income year and on or hefore
the fifteenth day of the ninth month of the income year, the declaration shall be filed on
or before the fifteenth day of the ninth month, or

(¢) After the fifteenth day of the ninth month of the income year, the declaration
shall be filed on or hefore the fifteenth day following the end of the income year,

(3) The amount of the estimated income tax with respect to which a declaration is
required shall be paid as follows:

(a) If the declaration is filed on or hefore the fifteenth day of the third month of the
income year, the amount thereof shall be paid in 4 equal instalments. The first instalment
shall be paid with the filing of the declaration, the second on or hefore the fifteenth day
of the sixth month of the income year, the third on or before the fifteenth day of the
ninth month of the income year, and the final instalment on or before the fifteenth day of
the first month following the end of the income year. :

(b) If the declaration is filed after the fifteenth day of the third month of the
income year as provided in sub, (2) (a) but on or before the fifteenth day of the sixth
month, the estimated tax shall be paid in 3 equal instalments. The first instalment shall
be paid with the filing of the declaration, the second on or hefore the fifteenth day of
the ninth month of the income year and the final instalment on or before the fifteenth
day of the first month followmg the end of the income year.

(e¢) If the declaration is filed after the fifteenth day of the sixth month of the in-
come year as provided in sub. (2) (b) but on or hefore the fifteenth day of the ninth
month, the estimated tax shall be paid in 2 equal instalments. The first instalment shall
be paid with the filing of the declaration and the second on or before the fifteenth day
of the first month following the end of the income year.

(d) Tf the deeclaration is filed after the fifteenth day of the ninth month of the
inecome year, the entire amount shall he paid with the filing of the declaration, All
payments of estimated tax shall be made to the department at its offices in Madison.
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(4)" At the election of any corporation, any instalment of an estimated tax may be
pald pnol to the -date preseribed for its payment.. :

By A corp01at10n may amend a declalamon dmlng the mcome year undel rules pre-
écnbed by ‘the depattment, -

(6)- Application of this section to income years of less than 12 full months shall be
made pursuant to rules of the department.

(7) When the amount of an instalment payment of estimated tax exceeds the
amount determined to he the correet amount of such instalment payment, the overpay-
ment shall be eredited against the unpaid instalments, if any.

(8) In the case of any underpayment of estimated.tax by a. corporation, except as
hereinafter provided, there shall he added to the aggregate tax for the taxable year an
amount determined at the rate of 6 per cent per annum on the amount of the underpay-
ment for, the period of the underpayment, .

(9): For purposes of sub. (8) the underpayment shall be the excess of the amount of
the instalment which would be required to be paid if the total estimated tax were equal
to 70 per cent of the tax shown on the retwrn for the taxable year (or, if no return was
filed, 70 per-cent of the tax for such.year) over the amount, if any, of the instalment
paid on or before.the last date preseribed for payment. The period of the underpayment
shall run from the date the instalment was required fo bhe pzud to whichever of the
followmg dates is the.eailier:

+(a): The fifteenth day of the third month followmg the close of the income year.

(b) With respect toany portion of the mnderpayment, the date on which such por-
tion is paid. For purposes of this parvagraph, a payment of estimated tax on the due
date of any payment, shall be considered a payment of a previous underpayment only to
the extent such payment exceeds the instalment due on such due date. Any underpayment
of an instahnent not paid by the fifteenth day of the third month followmg the close of
the inecome year, together with 1nte1est as provided in sub. (8), shall be deemed delinquent.

(10} Notwithstanding subs.. (8) and (9).:the addition to the tax with respect to any
underpayment of any instalment shall not be imposed if the total amount of all payments
of estimated. tax made on or before the last date prescribed, for such instalment equals
or exceeds the amount which would have been required .to be paid on or before such
date if the total estimated tax were whichever of. the following is the least:

(a) The tax shown on the return of the.corporation for the preceding taxable year,
if. a return showing a lability for tax was filed by the corporation for the plecedmg tax-
ablé year and such preceding year was a taxable year. of 12 months. ‘

(b) An amount equal to the tax computed at the rates applicable to the taxable year,
but: otherwise on the hasis of the facts shown on the 1etum of the c01po1at10n for and
the law applicable to the preceding taxable. year.

(e) An amount equal to 70 per cent of the tax for the twable year computed by plac-
ing ‘on an annualized basis the faxable income:

1. For the first 2 months of the taxable yeal in the case of an instalment required to
be paid in the third month, and .

2. For the first 5 1nont]1s of the taxable yeal in the case of the instalment 1equued
to be paid. in: the: sixth morth, and

8. Hor the first 8 months of the- taxable yeal in the case of the 1nstaln1ent required
to be paid in the ninth month:. .. - -

'1(d) Por purposes of par: (e) the: tnable income shall be placed upon an annuahzed
basm by ‘multiplying by 12 the taxable income for the appropriate number of months
and dividing the resulting amount by the number of months of the taxable year com-
pleted ag of ‘the due date of the mstahnent payment. -

an Notw1thstandmg subs. (8), (9) arid (10) the addition to the tax with respect to
any underpayment, of “any instalment shall not he imposed if the total amount of all
payments of ‘estimated tax made ol or before the last date preseribed for the payment
of such’ instalment equals or exeeeds an amount equal to 90 _per cent of the tax com-
puted at the rates applicable to the taxahle year, on the basis of. the actual taxable in-
come f01 the Tionths of the tanable yeal ended bef01e the month in which the instalment
1s' 1equ11ed to be pa1d
l‘ Hlst013 1963 ¢c. 224

71.23 Penaltles not deductlble. No penalty 1mposed by thls chaptel s mcludlng
penaltles imposed under ss; 71.20 and 71.21 may be deducted from gross ineome in arriv-
ing at net income taxable unde1 thls chaptel

History: 1961 ¢./620, = °
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71.26 Time extension. For good cause shown upon application by an employer,
the department or assessors of incomes may grant an extension of time not exceeding 30
days in which to furnish employes the written statements required by s. 71.10 (8) or to
file the copies of such written statements as requived by s. 7110 :(8m) or (8n), or in which
to file a withholding report as required by s. 71.20 (4), but no such: extension shall extend
the time for deposit with the depository bank of amounts required to be deducted: and
withheld pursuant to s. 71.20, and any such amotint not deposited with the depository
bank when required to be depos1ted shall be subJect to 1nte1est at one per cent pel‘ month
until deposited.

History: 19610 620

71.30 Partlal forglveness of 1961 taxes.. (1) In determining the Wisconsin income
tax payable by natural persons and guardians on income of:.the calendar year 1961, or
corresponding fiscal year, there may be deducted 65 per cent of the normal taxes and
surtaxes, after personal exemptions, on all income, except the portion.of such taxes
attributable to gain from the sale or-exchange of capital assets. The tax on the: gain
from the sale or exchange of capital assets shall he computed ‘at the rates which would
apply thereto if no income were excluded from taxation under this subseetlon, and. as if
the rates, deductions and personal exemption ecredits applied first to income other ‘than
gain from the sale or exchange of capital assets and. then to the gam flom the sale or
exchange of capital assets.

(2) For the purposes of this section ¢ capltal assets” means p1ope1ty held by the
taxpayel (Whethel or not econneécted with h1s trade or busmess) but shall not melude
stock in trade or mventory assets.,

(8) F01 the purposes of this section “gam from, the sale or exchange of capltal assets
means the excess of gains over losses from the sale or exchange of capital assets. o
History: 1961 c. 620,

71.301 D1str1butlons of propertyr (1) IN GENERAL. Except as’ othe1w1se prov1ded
in this chapter, a distribution of property (as defined in s, 71.317:(1)) made ‘by a ‘cor-
poration to a shareholder with respect to its stoek shall be treated in'the manner provided
in sub. (3).

(2) AMOUNT DISTRIBUTED, (a) Geneml rule. I‘or pmposes of ‘this sec’aon, the amount
of any distribution shall be:

1. Noncorporate distributees. If the shaleholdel is not a (3011)01at1011, the amount of
money received, plus the fair market value of the. other property received,

2. Corporate distributees. If the shaveholder is a (301p01at10n, the amownit of money
received, plus whichever of the following is the lesser: a. the fair market valpe of the
other property received; or b. the basis (in the hands of the distributing co1p01at10n im-
medlately before the dlstmbutlon) of the othier ploperty received, increased in the amount
of gain to' the distributing corporation which is recognized under s/ 71311 (2) or (3).

(b)' Reduction for liabilities. The amount of any (hstmbufnon detenmned under pa1
(a) shall be reduced (but not below zero) by:

1. The amount of any liability of the corporation assumed by the sha1eholde1 in eon-
nection with the distribution, and .

. 2. The amount of any Liability to which the property received by the shareholdel 1s
subject 1mmed1ately hefore, and immediately after, the distribution.

(e) Determination of, fair market value. For purposes of this sect1on, falr ma1ket
value shall be determined as of the ddte of the distribution.

(3) AmoUNT TAxABLE. In the case of a distribution to which sub, (1) apphes

(a) Amount const»tutmg dividend. That 1)011;1011 of the distribution which is'a divi-
dend (as defined in s. 71. 316) shall be included in gross income, except for a distribution
of divested stock as defined in sectwn 1111 of the internal revenue code of 1954 (P L.
87-403, 2nd session).

(b) Amount applied agamst basis. That p01t1011 of the. dlstnbumon which is not a

dividend, or is a distribution of divested stock to which par. (a) apphes, shall he apphed
against and reduce the basis of the stock.
- (e) i Amount in excess of basis. 1. In genéral. Except as 1310v1ded in subd. 2, that
portion of the distribution which is not a dividend, or is a distribution of divested stoek
to which this subsection applies, to the extent that 1t exceeds ‘the basis of the stock, shall
be treated as gain from the sale or exchange of property.

2. Distributions out of inerease in value accrued before J anuary 1, 1911 That poltlon
of the distribution which is not a dividend, to the extent that it excoeds the basis of ‘the
stock and to the extent that it is out of inervease:in value acerued before J anualy 1, 1911
shall be exempt from tax. o Lo
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halYig Bagis, The basis of property received in a distribution to which sub. (1) applies
s e:

(a) Noncorporate distributees. If the shareholder is not a ecorporation, the fair
market value of such property. »

(b) Corporate distributees. If the ghaveholder is a corporation, whichever of the
following is the lesser:

1. The fair market value of such property; or

2. The basis (in the hands of the d1str1butmg (301p01at10n immediately before the dis-
tribution) of such property, inereased in the amount of gain to the distributing corpora-
tion which is recognized under s. 71.311 (2).

(e) Divested stock. With respect to any property received in a distribution of di-
vested stock as defined in seetion 1111 of the internal revenue code of 1954 (P.L. 87—
403, 2nd session), the fair market value of such property as of the date of such distribu-
tion. :

¢ History: 1963 c. 17,

NOTE: -Ch, 17, Laws 1963, which amended (3) and created (4) (c), provides that it ap-
plies to any distr {bution occunlng on or after January 1, 1962,

Note: Sec, 5, ch, 571, Laws 1955, creating or exchanges in connection with liquidations
71301 to 71. 3738 pr ovides that: “This act whether or not the plan of liquidation pur-
shall be effective as to all transactions oc- suant to which such dlstllbutlon sale, or
curring on or after January 1, 1955, With exchange is made occurs prior to January
respect to ss. 71.331 to TI1. 348 relating to 1, 1955, provided that the first distribution
corporate liguidations, this act shall apply in pursuance of such plan of llqmdatmn oc~
to distributions in liguidation and to sales curs on or after January 1, 1955.

71.302 Distributions in redemption of stock. (1) (ENERAL RULE, If & corpora.tion
redeems its stock (within the meaning of s. 71.317 (2)), and if such redemption is not
essentially equivalent to a dividend, it shall be treated as a distribution in part or full
payment in exchange for the stock. A redemption is not essentially equivalent to a divi-
dend if the distribution is substantially disproportionate with respect to the shareholder.

(2) REDEMPTIONS TREATED AS DISTRIBUTIONS OF PROPERTY. HKxeept as otherwise pro-
vided in ch. 71, if a corporation redeems its stoek (within the meaning of s. 71.317 (2)),
and if sub. (1) does not apply, such redemption shall be treated as a distribution of prop-
erty to which s. 71.301 applies.

71.303 Distributions in redemption of stock to pay death taxes. A distribution of
property to a shareholder by a corporation in redemption of part or all of the stock of
such corporation which is included in the inventory of a decedent’s estate shall he treated
as a distribution in full payment in exchange for the stock so redeemed, provided such
distribution shall be made prior to the time that taxes payable under ch. 72 by reason of
the death of such decedent have become finally and coneclusively fixed and determined, to
the extent that the amount of such distribution does not exceed the sum of :

(1) The estate, inheritance, legacy and succession taxes (including any interest col-
lected as a part of such taxes) imposed because of such decedent’s death, and

(2) The amount of funeral and administration expenses allowable by the probate
eourt having jurisdiction of the decedent’s estate. ‘ ,

71.305 Distributions of stock and stock rights, (1) GuNErAL rULE, HKxcept as
provided in sub..(2), gross income does not include the amount of any distiibution made
by a corporation to its shareholders, with respect to the stock of such corporation, in
its stock or in rights to acquire its stock.

(2) DISTRIBUTIONS IN LIEU OF MONEY. Subsection (1) shall not apply to a distribu-
tion by a cmporamon of its stoek (or rights to acquire its stock), and the distribution
shall be treated as a distribution of plopeltv to which s. 71.301 applies:

(a) To the extent that the distribution is made in discharge of preference dividends
for the taxable year of the 001p01at1on in which the distribution is made or for the preced-
ing taxable year; or

(b) If the dlstrlbutlon is, at the election of any of the shareholders (Whether exer-
cised before or after the declavation thereof), payable either 1. in its stock (or in r1g11ts

to acquire its stock), or 2. in property.

71.307 Basis of stock and stock rights acqu1red in distributions. (1) GExeraw
rULE. If a shareholder in a corporation receives its stoek or rights to. acquire its stoek
‘(referred to in this subsection as “new stock”) in a distribution to which s. 71.305 (1)
applies, then the basis of such new. stock and of the stock with respeet to which it is
distributed (referred to in this section as “old stock”), respectively, shall, in the share-
holder’s hands, be determined by allocating hetween the old stock and the new. stock the
basis of the old stock. Such allocation shall be made under rules preseribed by the depart-

ment of taxation.
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(2) EXCEPTIONS FOR CBRTAIN STOCK RIGHTS. (a) In gemeral. If a corporation dis-
tributes rights to acquire its stock fo a shareholder in a distribution to which s, 71.305 (1)
applies, and the fair market value of such rights at the time of the distribution is less
than 15 per cent of the fair market value of the old stock at such time, then sub. (1)
shall not apply and the basis of such rights shall be zero, wnless the taxpayer elects under
this subsection to determine the basis of the old stock and of the stock rights under the
method of allocation provided in sub. (1).

(b) Election. The election referred to in par. (a) shall be made in the retuin filed
within the time prescribed by law (inecluding extensions thereof) for the taxable year in
which such rights were received. Such election shall be made in such manner as the de-
partment of taxation may by rule prescrike, and shall be irrevoeable when made.

71,311 Taxability of corporation on distribution., (1) GENERAL RULE. Except as
provided in subs. . (2) and (3), no gain or loss shall be recognized to a c01p01'at10n on
the distribution, with respect to its stock of:

(a) Its stoek (or rights to acquire its stock), or

(b) Property.

(2) LIFO nvENTORY. (a) Recognition of gain. If a corpoxatlon inventorying goods
under the last-in, first-out (LIFO) inventory.method distributes inventory assets (as
defined in par. (b) 1) then the amount (if any) by which the inventory amount (as
defined in par. (b} 2) of such assets under the first-in, first-out (FIFO) inventory method,
exceeds the inventory amount of such assets under the LIFO method, shall he treated as
gain to the corporation recognized from the sale of such inventory assets.

(h) Defimitions. For purposes of par. (a): :

1. Inventory assets. The term “inventory assets” means stock in trade of the corpo-
ration, or other property of a kind which would properly be included in the inventory of
the corporation if on hand at the close of the taxable year.

2.. Inventory amount. The term “inventory amount” means, in the case of inventory
assets distributed during a taxable year, the amount of such inventory assets determined
as if the taxable year closed at the time of such distribution.

. (¢} Method of determining inventory amount. For purposes of this subsection, the
inventory amount of assets under the FIFO method shall he determined:

1. If the corporation uses the vetail method of valuing LIFO inventories, by using
such method, or

2. If subd. 1 does not apply, by using cost or market, whichever is lower.

(3) LIABILITY IN EXCESS OF BASIS. If a corporation distributes property to a share-
holder with respect to its stock, such property is subject to a liability, or the shareholder
assumes a liahility of the corporation in connection with the distribution, and the amount
of such liability exceeds the basis (in the hands of the distributing corporation) of such
property, then gain shall he recognized to the distributing eorporation in an amount equal
to such excess as if the property distributed had been sold at the time of the distribution.
In the case of a distribution of property subject to a liability which is not assumed by the
shareholder, the amount of gain to be recognized under the preceding sentence shall not
exceed the excess, if any, of the fair market value of such property over its basis.

71.312 Effect on earnings and profits. (1) (GENErAL RULE, Except as otherwise
provided in this section, on the distribution of property by a corporation with respect to
its stoek, the earnings and profits of the corporation (to the extent thereof) shall be
decreased by the sum of the amount of money, the principal amount of the obhgatmns of
such corporation and the basis of the other property, so distributed.

(2) CERTAIN INVENTORY ASSETS. (a) In general. On the distribution by a eorpora-
tion, with respeet to its stoek, of inventory assets (as defined in par. (b) 1) the fair
market value of which exceeds the basis theleof the earnings and profits of the corpora-
tion:

1. Shall be increaged by the amount of such excess; and ‘

2. Shall be decreased by whichever of the following is the lesser: a. the fair market
value of the inventory assets distributed, or b. the earnings and profits (as increased
under subd. 1).

(b) Definitions. 1. Inventory assets. For the purposes of par. (a), the term “in-
ventory assets” means: stock in trade of the corporation, or other property of a kind
which would properly be included in the inventory of the corporation if on hand at the
close of the taxable year; property held by the corporation primarily for sale to eustomers
in the ordinary course of its trade or business; and unrealized receivables or fees, except
receivables from sales or exchanges of assets other than assets described in this sub-
division. :

2. Unrealized receivables or fees. For purposes of subd. 1, the term “unrealized
receivables or fees” means, to the extent not previously ineludible in income under the
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method of accounting used by the corporation, any rights (contractual or otherwise)
to payment for goods delivered, or to be delivered, to the extent that the proceeds there-
from would be treated as amounts received from the sale or exchange of property, or
services rendered or to be rendered.

(3) “ADJUSTMENTS TOR LIABILITIES; ETC. In making the adjustments to the earnings
and profits of a corporation under sub. (1) or (2), proper adjustments shall he made for:
(a) The amount of any liability to which the property distributed is subject,

(b) The amount of any liability of the 001p01at10n assumed by a shareholder in con-
nection with the distribution, and ™

(¢) Any gain to the corporation recognized under s. 71.311 (2). ‘

(4) CERTAIN DISTRIBUTIONS OF STOCK AND SECURITIES. (a) In general. The dis-
tribution to a distributee by or on.behalf of a corporation of its stock or securities, of
stock or securities in' another corporation, or of property; in a distribution to which ch.
71 applies, shall not be considered a dlstnbutlon of the eamungs and profits of any. cor-
poration.

1. If no gain to such distributee from the 1ece1pt of such stock or securltles, or
property, was recognized under ch. 71, or

2. If the distribution was not subJect to tax in the hands of such distributee by reason
of s, 71.305 (1).

(b) Prior distributions. In the case of a distribution of stock or securities, or prop-
erty, before January 1, 1955, the effect on earnings and profits of such distribution shall
be determined under the corresponding provisions of prior law.

(e) Stock or securities. For purposes of this subsection, the term “stock or securi-
ties” 1ncludes rights to acquire stoek or securities.

(5) SPECIAL RULE FOR PARTIAL LIQUIDATIONS AND CERTAIN REDEMPTIONS. In the case
of amounts distributed in partial liquidation or in a redemption to which s. 71.302 (1) or
71.303 applies, the part of such distribution which is properly chargeable to' capital ac-
count shall not bhe treated as a distribution of earnings and profits.

(6) EFFECT ON EARNINGS AND PROTITS OF GAIN OR LOSS AND OF RECEIPT OF TAX-FREE
DISTRIBUTIONS. (&) Effect on earnings and profits of giin or loss. The gain or loss real-
ized from the sale or other disposition (after January 1, 1911) of property by a corpora-
tion for the purpose of the computation of the earnings and profits of the corporation shall
(except as herein provided) be determined by using as the basis the bhasis (under the law
applicable to the year in which the sale or other disposition was made) for determining
gain, except that no regard shall be had to the value of the property as of Janunary 1, 1911;
but for purposes of the computation of the earnings and profits of the corporation for
any period beginning after January 1, 1911, shall be determined by using as the basis
the hasis (under the law applicable fo the year in:which the sale or other disposition was
made) for determining gain. (tain or loss so realized shall increase or decrease the earn-
ings and profits to, but not beyond, the extent to which such a realized gain or loss was
recognized in computing taxable income under the law applicable to the year in which
such sale or disposition was made.- Where, in determining the hasis used in computing
such realized gain or loss, the adjustment‘to the basis differs from the adjustment proper
for the purpose of determining earnings and profits, then the latter adjustment shall be
used in determining the increase or decrease above provided.

(b) Effect on earnings and profits of receipt of taz-free distributions. Where a cor-
poration receives (after January 1, 1911) a distribution from a seecond corporation which
(under the law applicable to the year in which the distribution was made) was not a
taxable dividend to the shareholders of the second corporation, the amount of such, dis-
tribution shall not increase the earnings and profits of the first corporation in the fol-
lowing cases:

1. No such increase shall be made in respeet of the part of such distribution
which (under such law) is directly applied in reduction of the basis of the stock in re-
spect of which the distribution was made; and

2. No such increase shall be made if (under such law) the distribution causes the

basis of the stock in vespect of which the distribution was made to be allocated between
such stock and the property received (01 such basis Would but for s. 71.307 (1), be so
allocated).
() BARNINGS AND PROFITS—INCREASE IN VALUR ACCRUED BEFORE JANUARY 1, 1911,
(a) If any increase or decrease in the earnings and profits for any period begmnmg after
January 1, 1911, with respect to any matter would be different had the basis of the
property 1nvolved been - determiried Wlthout regard to its January 1, 1911, value, then,
except as provided in par. (b), an increase (properly reflecting such dlffelenee) shall
be made in that part of the earnings and profits consisting of increase in value of prop-
erty acerued befo1e January 1 1911 ‘
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(b) If the application of sub. (6) to a sale or other disposition after January 1, 1911,
results in a loss which is to be applied in decrease of earnings and profits for any period
beginning after Janunary 1, 1911, then, notwithstanding sub. (6) and in lieu of the rule
provided in par. (a), the amount of such loss so to be apphed shall be reduced by the
amount, if any, by which the basis of the property used in determining the loss exceeds
the basis computed without regard to the value of the property on January 1, 1911, and
if such amount so applied in reduction of the decrease exceeds such loss, the excess over
such loss shall increase that part of the earnings and profits consisting of increase in
value of property acecrued bhefore Jannary 1, 1911,

(8) ALLOCATION IN CERTAIN CORPORATE SEPARATIONS. In the case of a distribution or
exchange to which s. 71.355 (or so much of 5. 71.356 as relates to s. 71.355) applies, proper
allocation with respect to the earnings and profits of the distributing corporation and
the controlled corporation (or corporations) shall be made under rules prescribed by
the department of taxation.

(9) DISTRIBUTION OF PROCEEDS OF LOAN INSURED BY THE UNITED STATES. If a cor-
poration distributes property with respect to its stock, and if, at the time of the dis-
tribution there is outstanding a loan to such corporation which was made, guaranteed or
insured by the United States (or by any agency or instrumentality thereof), and the
amount of suech loan so outstanding exceeds the adjusted basis of the property con-
stituting security for such loan, then the earnings and profits of the corporation shall he
increased by the amount of such excess, and (immediately after the distribution) shall
be decreased hy the amount of siich excess. For purposes of this subsection, the basis
of the property at the time of distribution shall be determined without regard to any
adjustment for dep1ec1at10n and depletion. For purposes of this subsection, a commit-
ment to make, guarantee or insure a loan shall be treated as the making, guaranteeing or
insuring of a loan,

71.316 Dividend defined, (1) GENERAL RULE. For purposes of this chapter, the
term “‘dividend” means any distribution of property made by a corporation to its share-
holders out of its earnings and profits acewmulated after January 1, 1911, or out of its
earnings and profits of the taxable year (computed as of the close of the taxable year
without diminution by reason of any distributions made during the taxable year), with-
out regard to the amount of the earnings and profits at the time the distribution was made.
Except as otherwise provided in this chapter, every distribution is made out of ealmngs
and profits to the extent thereof, and from the most reecently aceumulated earnings and
profits. To the extent that any dlstmbutxon is, under any provision of this chapter, treated
as a distribution of property to which s. 71.301 applies, such distribution shall be treated
ag a distribution of property for purposes of this subsection.

71.317 Other definitions. (1) Properry. For purposes of ss. 71.301 to 71.317,
the term “property” means money, securities, and any other property; except that such
term does not inelude stock in the corporation making. the distribution (or rights to ac-
quire such stoeck).

(2) REDEAMPTION OF STOCK. For purposes of ss. 71.301 to 71.317, stock shall be
treated as redeemed by a corporation if the corporation acquires its stock from a share-
holder in exchange for property, whether or not the stock so acquired is canceled, re-
tired or held as treasury stock.

71.331 Gain or loss to shareholders in corporate liquidations, (1) GENERAL RULE.
(a) Complete liquidations. Amounts distributed in complete liquidation of a corporation
shall be treated as'in full payment in exchange for the stock.

“(b) Partial liquidations. Amounts distributed in partial liquidation of a corporation
(as defined in s. 71.346) shall be tleated as in part or full payment in exchange for the
stock.

(2) NONAPPLIGATION oF secTioN 71.301 SthIOH 71.301 shall not apply to any dis-
tribution of property in partial or complete liquidation.

71.332 Complete liguidations of subsidiaries.. (1) GENErAL RULE. No gain or loss
shall be recognized on the receipt by a corporation of property distributed in complete
liquidation of another corporation..

+ (2)- LIQUIDATIONS TO WHICH SECTION. APPLIES. - For purposes of sub. (1), a distribu-
t10n shall be considered to be:in complete liquidation only if:

(a) The corporation receiving such property was, on the date of the adoption of the
plan of liqnidation, and has continued to be at all times until the receipt of the property,
the owner of stock (in sueh other corporation) possession at least 80 per cent of the total
combined voting power of all classes of stock entitled to vote and the owner of at least
80 per cent of the total number of shares of all other classes of stock (except nonvoting
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stock which is limited and preferred as to dividends); and either

(b) The distribution is by such other corporation in complete cancellation or redemp-
tion of all its stock, and the transfer of all the property occurs within the taxable year;
in such case the adoption by the shareholders of the resolution wnder which is authorized
the distribution of all the assets of such corporation in complete cancellation or redemp-
tion of all its stock shall be considered an adoption of a plan of liquidation, -even-though
no time for the completion of the transfer of the property is specified in such resolution;
or

(e) Such distribution is one of a series of distributions by such other corporation in
complete cancellation or redemption of all its stock in accordance with a plan of liguida-
tion under which the transfer of all the property under the liguidation is to he completed
within 3 years from the close of the taxable year during which is made the first of the
series of distributions under the plan, except that if such transfer is not completed within
such period, or if the taxpayer does not continue qualified under par. (a) until the com-
pletion of such transfer, no distribution under the plan shall be considered a distribution
in complete liquidation.

A distribution otherwise eonstituting a distribution in complete liguidation within the
meaning of this subsection shall not be considered as not constituting sueh a distribution
merely because it does not constitute a distribution or liquidation within the meaning of
the corporate law under which the distribution is made; and for purposes of this subsec-
tion a fransfer of property of such other corporation to the taxpayer shall not he consid-
ered as not constituting a distribution (or one of a series of distributions) in complete
cancellation or redemption of all the stock of such other corporation, merely hecause the
carrying out of the plan involves (a) the transfer under the plan to the taxpayer by such
other corporation of property, not attributable to shares owned by the taxpayer, on an
exchange described in s. 71.361, and (b) the complete cancellation or redemption under
the plan, as a result of exchanges deseribed in s. 71.354, of the shares not owned by the
taxpayer.

(3) SPECIAL RULE FOR INDEBTEDNESS OF SUBSIDIARY TO PARENT. If a corporation is
liquidated and sub. (1) applies to such liquidation, and on the date of the adoption of the
plan of liguidation, such corporation was indebted to the corporation which meets the 80
per cent stock ownership requirements specified in sub. (2), then no gain or loss shall be
recognized to the corporation so indebted hecause of the transfer of property in satisfac-
tion of such indehtedness.

71,333 Election as to recognition of gain in certain corporate liquidations. (1) If
property is distributed in complete liguidation of a corporation and if (a) the liquidation
is made in pursuance of a plan of liquidation adopted after December 31, 1954, and (b)
the distribution is in complete cancellation or redemption of all the stock, and the trans-
fer of all the property under the liquidation oceurs within some one calendar month; then
in the case of each qualified electing sharveholder as defined in sub. (3) gain upon the
shares owned by him at the time of the adoption of the plan of liquidation shall be recog-
nized only to the extent provided in the sub. (4).

(2) The term “exeluded corporation” as used in this section means a eorporation which
at any time bhetween January 1, 1955, and the date of the adoption of the plan of liquida-
tion, hoth dates inclusive, was the owner of stock possessing 50 per eent or more of the
total combined voting power of all classes of stock entitled to vote on the adoption of such
plan. .
(3) The term “qualified electing shareholder” as used in this section means a share-
holder, other than an excluded corporation, of any class of stock whether or not entitled
to vote on the adoption of the plan of liquidation who is a shareholder at the time of .the
adoption of such plan, and whose written election to have the benefits of this seetion is
filed with the assessing authority within 30 days after the adoption of the plan of liquida-
tion, but (a) in the ease of a shareholder other than a corporation, only if evidence is
submitted to the department of taxation which is satisfactory to it that written elections
have been filed as provided by section 333 of the U. S. internal revenue code of 1954 by
shareholders other than corporations who at the time of the adoption of the plan of ligui-
dation are owners of stock possessing at least 80 per cent of the total combined voting
power exclusive of voting power possessed by stock owned by corporations of all classes
of ‘stock entitled to vote on the adoption of such plan of liquidation; or (b) in the case
of a shareholder which is a corporation, only if evidence is submitted to the department of
taxation which is satisfactory to it that written elections have been filed as provided by sec-
tion 333 of the U. S. internal revenue code of 1954 by corporate shareholders, other than
an- excluded corporation, which at the time of the adoption of such plan of liguidation are
owners of stock possessing at least 80 per cent of the total combined voting power exclu-
sive of voting power possessed by stock owned by an excluded corporation and by share-
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holders who are not corporations of all classes of stock entitled to vote on the adoption of
such plan of liquidation. ‘

(4) The gain of a corporate or noncorporate qualified electing shareholder upon the
shares of the liquidating corporation owned by him at the time of adoption of the plan of
liquidation shall be recognized and taxed as a profit on disposition of such shares, but
only to the extent of the greater of the following: (a) the portion of the assets received
by him which consists of money, or of stock or securities acquired by the liquidating
corporation after January 1, 1955, or (b) his ratable share of the earnings and profits of
the liquidating corporation accumulated after January 1, 1911, such earnings and profits
to be determined as of the close of the month in which the transfer in liquidation oceurred,
but without diminution by reason of distributions made during such month, but including
in the computation thereof all amounts accrued up to the date on which the transfer of all
the property undes the liquidation is completed.

71.334 Basis of property received in liquidations. (1) (GENErRAL rRUuLE. If prop-
erty is received in a distribution in partial or complete liquidation (other than a dis-
tribution to which s. 71.333 applies), and if gain or loss is recognized on receipt of such
property, then the basis of the property in the hands of the distributee shall be the fair
market value of such property at the time of the distribution.

(2) LiQuipATION OF SUBSIDIARY. (a) In general. If property is received by a cor-
poration in a distribution in ecomplete liquidation of another corporation (within the
meaning of s. 71.332 (2)), then, except as provided in par. (b), the basis of the property
in the hands of the distributee shall be the same as it would be in the hands of the trans-
feror. If property is received by a corporation in a transfer to which s. 71.332 (3) ap-
plies, and if par. (b) does not apply, then the bhasis of the property in the hands of the
transferee shall be the same as it would be in the hands of the transferor.

(b) Exzception. If property is received by a corporation in a distribution in com-
plete liguidation of another corporation (within the meaning of s, 71.332 (2)), and if
the distribution is pursuant to a plan of liquidation adopted not more than 2 years after
the date of the transaction deseribed in this sentence (or, in the case of a series of trans-
actions, the date of the last such transaction); and stock of the distributing corpora-
tion possessing at least 80 per eent of the total combined voting power of all elasses of
stock entitled to vote, and at least 80 per cent of the total number of shares of all other
classes of stoeck (exeept nonvoting stock which is limited and preferred as to dividends),
was acquired by the distributee by purchase (as defined in par. (¢)) during a period of not
more than 12 months, then the basis of the property in the hands of the distributee shall
be the basis of the stock with respect to which the distribution was made. For purposes
of the preceding sentence, under rules preseribed by the department of taxation, proper
adjustment in the basis of any stock shall be made for any distribution made to the dis-
tributee with respect to such stock hefore the adoption of the plan of liquidation, for any
money received, for any liabilities assumed or subject to which the property was received,
and for other items.

(e) Purchase defined. For purposes of par. (b), the term “purchase” means any ac-
quisition of stoek, but only if the hasis of the stock in the hands of the distributee is not
determined in whole or in part by reference to the basis of such stock in the hands of the
person from whom acquired, or under such provisions of s. 71.03 (1) (g) as relate to the
basis of property:acquired by descent, devise, will or inheritance, and the stock is mnot
acquired in an exchange to which s. 71.351 applies.

(d) Distributee defined. For purposes of this subsection, the term “distributee” means
only the corporation which meets the 80 per cent stock ownership requirements specified
in s. 71.332 (2).

(3) PROPERTY RECEIVED IN LIQUIDATION UNDER SECTION 71.333. If property was ac-
quired by a shaveholder in the liquidation of a corporation in cancellation or redemption
of stock, and with respect to such acquisition gain was realized, but as a result of an elec-
tion made by the shareholder under s. 71.333, the extent to which gain was recognized was
determined under s. 71.333, then the basis shall be the same as the basis of such stock
canceled or redeemed in the liquidation, decreased in the amount of any money received
by the shareholder, and increased in the amount of gain recognized to him.

.71.336 Gain or loss to corporation on liquidation; general rule, No gain or loss
shall be recognized to a corporation on the distribution of property in partial or eomplete
liquidation. '

71,8337 Gain or loss on sales or exchanges in connection with certain liquidations.
(1) GEBNERAL RULE. - If a corporation adopts a plan of complete liquidation, and within
the 12-month period bheginning on the date of the adoption of such plan, all of the assets
of the corporation are distributed in complete liquidation, less assets vetained to meet
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claims, then gain or loss shall not be recognized to such corporation from the sale or
exchange by it of property within such 12-month period to the extent that such gain or
loss is participated in by Wisconsin resident shareholders.

(2) ProPERTY DEFINED. (a) In gemeral. For purposes of sub. (1), the term “prop-
erty” does not include:

L. Stock in-trade of the corpomtlon, or other property of a kind Whieh would prop-
erly be included in the inventory of the corporation if on hand at the close of the taxable
year; and property held by the corporation primarily for sale to customers in the ordinary
course of its trade or business,

2. Instalment obligations acquired in respect of the sale or exchange (w1th0ut regard
to whether such sale or exchange occurred before, on, or after the date of the adoption of
the plan veferred to in sub. (1) of stock in trade or other plopelty described in subd. 1,
and

3. Instalment obligations acquired in respeet of property (other than ploperty de-
seribed in subd. 1) sold or exchanged befo1e the date of the adoption of such plan of
liquidation.

(b) Nonrecognition with respect to inventory in certain cases. Notwithstanding par.
(a), if substantially all of the property deseribed in par. (a) 1 which is attributable to a
trade or husiness of the corporation is, in accordance with this section, sold or exchanged
to one person in one transaetion, then for purposes of sub. (1) the term “property” in-
cludes such property so sold or exchanged, and instalment obligations acquired in respect
of such sale or exchange.

(3) Liurrarions. (a) Liquidations to which section 71.333 applies. This section
shall not apply to any sale or exchange following the adoption of a plan of complete liqui-
dation, if 's. 71.333 applies with 1espect to such liquidation.

(b) Liquidations to which section 71.332 applies. In the case of a sale or exchange
following the adoption of a plan of complete liquidation, if s. 71.332 applies with respect
to such liquidation, then:

1. If the basis of the property of the liquidating corporation in the hands of the dis-
tributee is determined under s. 71.334 (2) (a), this section shall not apply; or’

2. 1f the basis of the property of the hiquidating corporation in the hands of the
distributee is determined under s. 71.334 (2) (b), this section shall apply only to that
portion (if any) of the gain which is not greater than the excess of a. that portion of the
basis (adjusted for any adjustment required under the second sentence of s. 71.334 (2)
(b)) of the stock of the liquidating corporation which is allocable, under rules preseribed
by thé department of taxation to the property sold or exchanged, over b. the basis, in
the hands of the liquidating corporation, of the property sold or exchanged.

‘History: 1961 c, 190,

(71.346 Partial liguidation defined, (1) In gENErATL, For purposes of ch. 71, a
distribution shall be treated as in partial liquidation of a corporation if:

(a) The distribution is one of a series of distributions in redemption of all of the
stock of the corporation pursuant to a plan; or

... (b) -The distribution is not essentially equivalent to a dividend, is in redemption of a
part of the stock.of the eorporation pursuant to a plan, and oceurs within the taxable
year.in which the plan,is adopted or within the succeeding taxable year, 1neludmg (bub
not limited to) a distribution which meets the requirements of sub. (2).

(2) TERMINATION OF A BUSINESS. A distribution shall be treated as a distribution
deseribed in-sub. (1) (b) if the requirements of this subsection are met. «

“-{a) The distribution is attributable to the corporation’s ceasing to ¢onduct, or consists
of the assets of, a trade or business which has heen actively condueted- throughout the
5-year period immediately before the distribution, which trade or husiness was not aequired
hy the eorporation within such period in a transactionin which gain or loss was recognized
in whole or in part. . .

(b) Immediately after the distribution the liquidating cmpmatlon is actlvely engaged
in.the conduet of a trade or business, which trade or business was actively ‘condunected
throughout the 5-year period ending on the date of the distribution and was not acquired
by the corpor ation within such period in a transaction in which gain or loss was recognized
in whole or in part.

“(2a) “Whether or not a distribution meets the requirements of sub. (2) shall be de-
termined withotit regard to whether or not the distribution is pro rata with respect to all
of the shareholders of the corporation.

- (3) TREATAMENT OF CERTAIN REDEMPTIONS. The fact that, with respeet to a shave-
holder; a-distribution qualifies under s. 71.302 (1) (relating ’to redemptions treated as
dlstmbutlong in part or full payment in exchange for stock) by reason of such disfribu-
tion. being. substantially disproportionate shall not be taken into account in determining
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whether the distribution, with respect to such shaveholder, is also a distribution in- partlal
liquidation of the corporation.

71.351 ‘Transfer to corporation controlled by transferor., (1) GuxERAL RULE. . No
gain or loss shall be recognized if property is transferred to a corporation by one or more
persons solely in exchange for stock or securities in such corporation and immediately
after the exchange such person or persons are in eontrol (as defined in s. 71.368 (3)) .of
the corporation. For purposes of this section, stock or securities issued for services shall
not be considered as issued in return for property.

(2) Recerpr or prOPERTY, If sub. (1) would apply to an exchange but for the faet
that there is received, in addition to the stock or securities permitted to be received under
sub. (1), other property or money, then gain (if any) to such recipient shall be recog-
nized, but not in excess of the amount of money received, plus the fair market value of
such other property received; and no loss to such recipient shall be recognized.

(3) SpECIAL RULE. - In determining control, for purposes of this seetlon, the fact that
any corporate transferor distributes part or all of the stock which it receives in the ex-
change to its shareholders shall not be taken into account. .

71.354 Exchanges of stock and securities in certain reorganizations. Q) GDNDRAL
RULE. (a) In general. No gain or loss shall be recognized if stock or securities in.a
corporation a party to a reorganization are, in pursuance of the plan of reorganization,
exchanged solely for stock or seeurities in such corporation or in another corporation a
party to the reorganization.

(b) Limitation. Paragraph (a) shall not apply if the pnnelpal amount of any such
secu11t1es received exceeds the principal amount of any such securities surrendered, or any
such securities are veceived and no such securities ave surrendered. ‘

(2) ExcepTioN. (a) In general. Subsection (1) shall not apply to an exchange in
pursuance of a plan of reorganization within the meaning of s, 71.368 (1) (a) 4, unless:
the corporation to which the assets ave transferred acquired substantially all of the assets
of the transferor of such assets; and the stock, seenrities and other properties received
by such transferor, as well ag the other plopeltles of such tmnsfelor are -distributed in
pursuance of  the plan of reorganization.

(3) CERTAIN RAILROAD REORGANIZATIONS, Notwithstanding any other provision of
ch. 71, sub.. (1) (a) and s. 71.356 shall apply with respect to a plan of reorganization
(Whethel o not a réorganization within the meaning of s. 71.368 (1)) for a railroad
approved by the interstate commerce commission under section 77 of the bankruptey aet,
or under section 20b of the interstate commerce act, as being in the public interest.

Transfer of business through tax-free reorganization. Willis, 43 MLR 399, '

71.355 Distribution of stock and securities of a controlled corporation. (1) Erreor
ON DISTRIBUTEES. (a) Gemeral rule. If: ‘
* 1. A corporation (referred to in this section as the “distributing eorporation”) dis-
tributes to a shareholder, with respect to its stock, or distributes to a sécurity holder, in
exchange for its securities, solely stock or securities of a corporation (referred to in'this
section as “controlled corporation”) which it eontrols immediately before the distribution,

2. The transaction was not used principally as a device for the distribution of the
earnings and profits of the distributing corporation or the controlled corporation or both
(but the mere fact that subsequent to the distribution stock or securities in one or more
of such corporations are sold or exchanged by all or some of the distributees (other than
pursuant to an arrangement negotiated or agreed upon prior to such distribution) shall
not be congtrued to mean that the transaction was used principally as such a device), .

3. The requirements of sub. (2) (relating to active businesses) are satisfied, and

4. As part of the distribution, the distributing corporation distributes all of the stock
and securities in the controlled corporation held by it immediately hefore the distribution,
or an amount of stock in the controlled corporation eonstituting control within the mean-
ing of s. 71.368 (3), and it is established to the satisfaction of the department of taxatmn
that the retention by the distributing corporation of stock (or stock and securities) in the
controlled eorporation was not in pursuance of a plan having as one of its prineipal pur-
poses the. avoidance of income tax, then no gain or loss shall be recognized to (and no
amount shall be includible in the ineome of) such shareholder or seeurity holder on the
receipt of such stock or securities.

(b)- Nown pro rata distributions, ete. Paragraph (a) shall be applied without regard
to the following: ‘

1. Whether or not the distribution is pro rata with respect to all of the shareholders
of the distributing corporation,

2. Whether or not the shaleholder smrrenders stock in the distributing corpomtlon,
and
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3. Whether or not the distribution is in pursuance of a plan of reorganization (within
the meaning of s. 71.368 (1) (a) 4).

(e) Limitation. Parvagraph (a) shall not apply if the prineipal amount of the secu-
rities in the controlled corporation which are received exceeds the principal amount of
the securities which are surrendered in connection with such distribution, or seeurities in
the controlled corporation are received and no securities are surrendered in connection
with such distribution. For purposes of this section (other than par. (a) 4) and so much
of s. 71.356 as relates to this section, stock of a controlled corporation aequired by the
distributing corporation by reason of any transaction which oceurs within 5 years of the
distribution of such stock and in which gain or loss was recognized in whole or in part,
shall not be treated as stock of such controlled corporation, but as other property.

(2) REQUIREMENTS AS TO ACTIVE BUSINESS. (a) In gemeral. Subsection (1) shall
apply if either:

1. The distributing corporation, and the controlled corporation (or, if stock of more
than one controlled corporation is distributed, each of such corporations), is engaged im-
mediately after the distribution in the active conduct of a trade or business, or

2. Immediately before the distribution, the distributing eorporation had no assets other
than stock or securities in the controlled corporations and each of the eontrolled eorpo-
rations is engaged immediately after the distribution in the active conduct of a trade or
business,

(b) Definition. For the purposes of par. (a), a corporation shall be treated as en-
gaged in the active conduct of a trade or business if and only if:

1. It is engaged in the active conduct of a trade or business, or substantially all of its
assets consist of stock and securities of a corporation controlled by it (immediately after
the distribution) which is so engaged,

2. Such trade or business has been actively conducted throughount the 5-year period
ending on the date of the distribution,

3. Such trade or business was not acquired within the period deseribed in subd. 2 in
a transaction in which gain or loss wag recognized in whole or in part, and

4, Control of a corporation which (at the time of acquisition of control) was econduct-
ing such trade or business was not acquired directly (or throngh one or more corporations)
by another corporation within the period deseribed in subd. 2, or was so aequired by an-
other corporation within such period, but such control was so acquired only by reason
of transactions in which gain or loss was not recognized in whole or in part, or only by
reason of such transactions combined with acquisitions before the beginning of such
period.

71.356 Receipt of additional consideration. (1) Garxn oN ExcEANGES. (a) Rec-
ognition of gain. If g, 71.364 or 71.355 would apply to an exchange hut for the fact that
the property received in the exchange consists not only of property permitted by s.-71.354
or 71.355 to be received without the recognition of gain but also of other property or
money, then the gain, if any, to the vecipient shall be recognized, but in an amount not in
excess of the sum of such money and the fair market value of such other property.

(b) Treatment as dividend. I an exchange is deseribed in par. (a) but has the effect
of the distribution of a dividend, then there shall be treated as a dividend to each dis-
tributee such an amount of the gain recognized under par. (a) as is not in excess of his
ratable share of the undistributed earnings and profits of the corporation accumulated
after January 1, 1911. The remainder, if any, of the gain recognized under par. (a) shall
be treated as gain from the exchange of property.

(2) ADDITIONAL CONSIDERATION RECEIVED IN CERTAIN DISTRIBUTIONS. If s 71.355
would apply to a distribution but for the fact that the property received in the distribu-
tion consists not only of property permitted by s. 71.355 to. be received without the recog-
nition of gain, but also of other property or money, then an amount equal to the sum of
such money and the fair market value of such other property shall be treated as a distri-
bution of property to which s. 71.301 applies.

(8) Loss. If s. 71.354 would apply to an exchange, or s. 71.355 would apply to an
exchange or distribution, but for the fact that the property received in the exchange or
distribution consists not only of property permitted by s. 71.354 or 71.355 to be received
without the recognition of gain or loss, but also of other property or money, then no loss
from the exchange or distribution shall be recognized.

(4) SEOURITIES AS OTHER PROPERTY. For purposes of this seetion: )

(a) In general. Except as provided in par. (b), the term “other property” includes
securities.

(b) Eaxceptions.

1. Securities with respect to which nonrecognition of gain would he permitted. The
term “other property” does not include securities to the extent that, under s. 71.354 or
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71.355, such securities would be permitted to be received without the recognition of gain.

2. Greater principal amount in s, 71.354 exchange. If in an exchange described in s.
71.354 (other than sub. (3) thereof), securities of a corporation a party to the reorgan-
ization are swrrendered and securities of any corporation a party to the reorganization
are received, and the principal amount of such securities received exceeds the principal
amount of such securities surrendered, then, with respect to such securities received, the
term “other property” means only the fair market value of such excess. For purposes of
this subdivision and subd. 3, if no securities are surrendered, the excess shall be the entire
principal amount of the securities received.

3. Greater principal amount in s, 71.355 transaction. If, in an exchange or distribution
deseribed in s. 71.355, the principal amount of the securities in the controlled corporation
which are received exceeds the prineipal amount of the securities in the distributing cor-
poration which are surrendered, then, with respect to such securities received, the term
“other property” means only the fair market value of such excess.

71,357 Assumption of liability, (1) GENERAL RULB. Except as provided in subs.
(2) and (3), if the taxpayer receives property which would be permitted to be received
under s. 71.351, 71.361 or 71.371, without recognition of gain if it were the sole consid-
eration, and as part of the consideration, another party to the exchange assmumes a lia-
bility of the taxpayer, or acquires from the taxpayer property subject to a liability, then
such assumption or acquisition shall not be treated as money or other property, and shall
not prevent the exchange from heing within the provisions of s. 71.351, 71.361 or 71.371,
as the case may be. : :

(2) TAX AVOIDANCE PURPOSE. (a) In general. If, taking into consideration the na-
ture of the liability and the circumstances in the light of which the arrangement for the
assumption or acquisition was made, it appears that the prineipal purpose of the tax-
payer with respect to the assumption or aequisition described in sub. (1) was a purpose
to avoid income tax on the exchange, or if not such purpose, was not-a hona fide business
purpose, then such assumption or acquisition (in the total amount of the liahility as-
sumed or acquired pursuant to such exchange) shall, for purposes of s. 71.351, 71.361 or
71.371 (as the case may be) be considered as money ieceived by the taxpayer on the ex-
change. ‘ S

(b) Burden of proof. In any suit or proceeding where the burden is on the taxpayer
to prove such assumption or acquisition is not to be treated as money received by the
taxpayer, such burden shall not be considered as sustained unless the taxpayer sustains
such burden by the clear preponderance of the evidence. .

. (8) LIABITITIES IN EXCESS OF BASIS. (a) In the case of an exchange to which s.
71.351 applies, or to which s. 71.361 applies by reason of a plan of reorganization within
the meaning of s. 71.368 (1) (a) 4, if the sum of the amount of the liabilities assumed,
plus the amount of the liabilities to which the property is subject, exceeds the total of the
basis of the property transferred pursuant to such exchange, then such excess shall be
considered as a gain from the sale or exchange of property.

" (b) Exzception. Paragraph (a) shall not apply to any exchange to which s. 71.357
(2) (a) apphes or to which s, 71.371 applies.

71.358 Basis to distributees. (1) GENERAL RULE. In the case of an exchange to
which s. 71.351, 71.354, 71.355,.71.356, 71.361 or 71.371 (2) applies:

.(a) Nonrecognition property. The basis of the property permitted to he received
under such section without the recognition of gain or loss shall be the same as that of the
property exchanged decreased by the fair market value of any other property (except
money) received by the taxpayer, and the amount of any money received by the taxpayer,
and increased by the amount which was treated as a dividend, and the amount of gain to
the taxpayer which was recognized on such exchange (not including any portion of such
gain which was treated as a dividend). \

(b) Other property. The basis of any property (except money) received by the tax-
payer shall be its fair market value. , ‘ ‘

(2) -ArrooATION OF BASIS. - (a) In gemeral. TUnder rules prescribed by the depart-
ment of taxation, the basis determined under sub. (1) (a) shall he alloeated among the
properties permitted to be received without the recognition of gain or loss.

(b) Special rule for section 71.355. In the ease of an exchange to which s, 71.355 (or
so much of s. 71.356.as relates to s. 71.355) applies, then in making the allocation under
par. (a), there shall be taken into account not only the property so permitted to be ve-
ceived without the recognition of gain or loss, but also the stock or seeunrities (if any) of
the distributing corporation which are retained, and the allocation of hasis shall he made
among all such properties. ‘ _

(3) TRANSACTIONS WHICH. ARE NOT BXOHANGES, For purposes of this section, a dis-
tribution to which s. 71.355. (or so much of s. 71.356 as relates to s. 71.355) applies shall
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be treated as an exchange, and for such prurposes the stock and securities of the distributing
corporation which are retained shall be treated as surrendered, and received back, in the
exchange.

. (4) ASSUMPTION OF LIABILITY. Where, as part of the consideration to the taxpayer,
another party to the exchange assumed aliability of the taxpayer or acquired ffom the
taxpayer property subject to a liability, such assumption or acqulsmon (in the amount
of the liability), shall, for purposes of this sectlon, be treated as' money received by the
taxpayer on the exchange

(5) Excrprion. . This section shall not apply to ploperty acquned by a corpo1at10n
by the issuance of its stoek or securities as consideration in whole or in part for the trans-
fer of the property to it. ,

71.361 Nonrecognition of -gain or loss to corporations, (1) GexeraL rULE.  No
gain or loss shall be recognized if a corporation-a party to a reorganization exchanges
property, in pursuance of the plan of reorganization, solely for stoek or securities in an-
other corporation a party to the reorganization. - :

(2) EXCHANGES NOT SOLELY IN KIND. (a) Gain. If sub. (1) would apply.to an ex-
change but for the fact that the property received in exchange consists not only of stoek
or securities permitted by sub. (1) to be received without the recognition of gain, but also
of other property or money, then:

1. If the corporation receiving such other plopelty or money dlstmbutes it in pursuance
of the plan of reorganization, no gain to the <301p01at10n shall be recognized from the
exchange, but

2. If the corporation receiving such other property or money does not dlstmbute it in
pursuance of the plan of 1e01gan1zat10n, the gain, if any, to the corporation shall he rec-
ognized, but in an amount not in excess of the swum of such money and the fair market
value of such other property so received, which is not so distributed.

(b) Loss. If sub. (1) would apply to an exchange but for the fact that the property
received in. exchange consists not only of property permitted by sub. (1) to he received
without the recognition of gain or loss, but also of other property or money, then no loss
from the exchange shall be recognized.

''71.362  Basis to corporations. (1) PROPERTY ACQUIRED BY ISSUANCE OF STOCK OR AS
PAID-IN SURPLUS., If property was acquired on or after January 1, 1955, by a corporation
in conneetion with a transaction to which s. 71.351 (relating to transfer of property to
corporation controlled by transferor) applies, or as paid-in surplus or as a contribution
to capital; then the hasis shall he the same as it would be in the hands of the tl&lleelOI,
inereased in the amount of gain recognized to the transferor on such transfer.

(2) TRANSFERS TO CORPORATIONS. If property was acquired by a corpcration in con-
nection with a reorganization to which ss. 71.351 to 71.368 apply, then the basis shall be
the same as it would be in the hands of the transferor, inereased in the amount of gain
recognized to the transferor on such transfer. This subsection shall not apply if the prop-
erty acquired consists of stock or seeurities in a corporation a party to the reorganization,
unless acquired by the issuance of stock or securities of the transferee as the consideration
in whole or in part for the transfer, -

(3) SPECIAL RULE FOR CERTAIN CONTRIBUTIONS TO CAPITAL. (a) Property other than
money. Notwithstanding sub. (1), if property other than money is acquired by a cor-
poration, on or after January 1, 1955, as & contribution to capital, and is not eontributed
by a shaveholder as such, then the basis of such property shall be zero. -

(b) Money. Notwithstanding sub. (1), if money is received by a corporation, on or
after January 1, 1955, as a contribution to capital, and is not contributed by a shareholder
as such, then the hasis of any property acquired with such money during the 12-month
period beginning on the day the contribution is received shall be reduced by the amount
of such contribution. The excess (if any)'of the amount of such contribution over the
amount of the reduction under the preceding sentence shall be applied to the reduction
(as of the last day of the period specified in the preceding sentence) of the basis of any
other property held by the taxpayer. The particular properties to which the reduetions
required by this paragraph shall be allocated shall be determined under rules preseribed
hy the department of taxation.

71.368 Definitions relating to corporate reorgamzatlons (1) REORGANIZATION,
(a) In general. Tor purposes of ss. 71,301 to 71. 368, the term ‘“reorganization” means:

1. A statutory merger or consohdatwn,

2. The acquisition by one corporation, in exchange solely for all or a part of its vot-
mg stock, of stock or another corporation if, immediately after the acquisition, the ac-
quiring corpo1at10n has eontrol of such other co1p01at10n (Whethel or not such acqunmg
‘corporation had control immediately hefore the acquisition);
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3. The acquisition by one corporation, in exchange solely for all or a part of its vot-
ing stock (or in exchange. solely for all or a part of the voting stock of -a corporation
thich is in eontrol of the aequiring corporation), of substantially all of the properties of
another corporation, but in determining whether the exchange is solely for stock the as-
sumption by the acquiring corporation of a liability of the other, or the fact that property
acquired is subject to a liability, shall be disregarded; -

4. A transfer by a corporation of all or a part of its assets to another corporation if
immediately:after the transfer the transferor, or one or more of its shareholders (ineluding
persons who were shareholders immediately before the transfer), or any combination
thereof, is in control of the corporation to which the assets are transferred; but only if, in
pursuance of the plan, stock or securities of the corporation to which the assets are trans-
ferred are distributed in a transaction which qualifies under s. 71.354, 71.355, or 71.356;

5. A recapitalization; or

6. A mere change in identity, form, or place of organization, however effected.

(b) Special rules, 1. Reorganization deseribed in par. (a) 3 and 4. If a transaction
is described in par. (a) 3 and 4, then, for purposes of ch. 71, such tlansactlon shall he
treated as described only in par. (a) 4.

2, Additional consideration in eertain cases. If «. one corporation acquires substan-’
tially all of the properties of another corporation, b, the acquisition would qualify under
par, (a) 3 but for the fact that the acquiring corporation exchanges money or other
property in addition to voting stock, and ¢. the acquiring corporation acquires, solely for
voting stock deseribed in par. (a) 3, property of the other corporation having a fair
market value which is at least 80 per cent of the fair market value of all of the property
of the other corporation, then such acquisition shall (subject to subd. 1) he treated as
qualifying wunder par. (a) 3. Solely for the purpose of determining whether clause ec.
of the preceding sentence applies, the amount of any liability assumed by the acquiring
corporation, and the amount of any liability to which any property acquived by the
acquiring corporation is subject, shall be treated as money paid for the property.

3. Transfers of assets to subsidiaries in certain eases. A transaction otherwise quali-
fying under par. (a) 1 or 3 shall not he disqualified by reason of the fact that part or all
of the assets which were acquired in the transaction are transferred to a corporation .con-
trolied by the corporation acquiring such assets.

(2) PARTY TO A REORGANTZATION. For purposes of ss. 71.351 to 71.368, the term “a
party to a reorganization” includes a corporation resulting from a reorganization, and
both corporations, in the case of a reorganization resulting from the acquisition by one
corporation of stock or properties of another. In the case of a reorganization qualifying
under sub. (1) (a) 3, if the stock exchanged for the properties is stock of a corporation
which is in control of the acquiring corporation, the term “a party to a reorganization” in-
cludes the corporation so controlling the aequiring corporation. In the case of a reorgani-
zation qualifying under sub. (1) (a) 1 or 3 by reason of sub. (1) (b) 3, the ferm “a party
to a reorganization” includes the corporation controlling the corporation to which the
acquired assets are transferred.

(3). ConrtroL. For purposes of ss. 71.301 to 71.368, the term “control” means the
ownership of stock possessing at least 80 per cent of the Yotal combined voling power of
all classes of stock entitled to vote and at least 80 per cent of the total number of shares
of all other classes of stock of the corporation.

History: 1961 c. 33.

Revisor’s Note, 1961: Corrects a cross reference. Approved by the Department of Tax-
ation. (Bill 50-8)

71.371 Reorganization in certain recelvershlp and bankruptcy proceedings, (1)
BEXOHANGES BY CORPORATIONS. (a) Im gemeral. No gain or loss shall he recognized if
property of a corporation (other than a railroad corporation, as defined in seetion 77 (m})
of the bankruptey act (49 Stat. 922; 11 USC 205)) is transferred in pursuance of an
order of the court having Jumsdlctlon of such corporation in a receivership, foreclosure,
or similar proceeding, or, in a proceeding under chapter X of the bankruptey act (5%
Stat. 883-905; 11 USC, ch. 10) or the corresponding provisions of prior law, to another
cmpmatlon mgamZed or made use of to effectuate a plan of 1e01gan1zat1on approved by
the court in such proceeding, in exchange solely for stock or securities in such other corpo-
ration.

(b) Gain from ,ea:ch(mges not solely in kind. If an exchange would be within the p1'0~
visions of par. (a) if it were not for the fact that the property received in exchange con-
sists not only of stock or securities permitted by par. (a) to be received without the recog-
nition of gain, but also of other property or money, then if the corporation receiving such
other property or money distributes it in pursuance of the plan of reorganization, no gain
to the corporation shall be recognized from the exchange, but if the corporation reeeiving
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such other property or money does not distribute it in pursuance of the plan of reorgan-
ization, the gain, if any, to the corporation shall be recognized, hut in an amount not in
excess of the sum of such money and the fair market value of such other property so re-
ceived, which is not so distributed.

(2) EXCHANGES BY SECURITY HOLDERS. ..(a) In general. No gain or loss shall be
recognized on an exchange consisting of the relinguishment or extingunishment of stock or
securities in a corporation the plan of reorganization of which is approved by the cowrt
in a proceeding described in sub. (1), in consideration of the acquisition solely of stock
or securities in a corporation organized or made use of fo effectuate such plan or reor-
ganization.

(b) Gain from exchanges not solely in kind. If an exchange.would be within the pro-
visions of par. (a) if it were not for the fact that the property received in exchange con-
sists not only of property permitted by par. (a) to be received without the recognition of
gain, but also of other property or money, then the gain, if any, to the recipient shall be
recognized, but in an amount not in excess of the sum of such money and the fair market
value of such other property.

(3) Loss FROM EXCHANGES NOT SOLELY IN KIND. If an exchange would he within
the provisions of sub. (1) (a) or (2) (a) if it were not for the fact that the property re-
ceived in exchange consists not only of property permitted by sub. (1) (a) or (2) (a) to be
received without the recognition of gain or loss, but also of other property or money, then
no loss from the exchange shall be recognized.

(4) AssuMPTION OF LIABILITIES. In the case of a transaction involving an assump-
tion of a liahility or the acquisition of property subject to a liability, the rules provided in
8. 71.357 shall apply.

71.372 Basis in connection with certain receivership and bankruptcy proceedings.
If property was acquired by a corporation in a transfer to which s. 71.371 (1) applies, so
much of s. 71.371 (3) as relates to s. 71.371 (1) (a) applies or the corresponding provi-
sions of prior law apply, then notwithstanding the provisions of seetion 270 of the bank-
ruptey act (54 Stat. 709; 11 USC 670), the basis in the hands of the acquiring corpora-
tion shall be the same as it would be in the hands of the eorporation whose property was
so acquired, inereased in the amount of gain recognized to the ecorporation whose property
was so acquired under the law applicable to the year in which the acquisition occurred,
and such basis shall not be adjusted by reason of a discharge of indebtedness in pursu-
ance of the plan or reorganization under which such transfer was made.

71.373 Loss not recognized in certain railroad reorganizations. (1) NoNRECOGNI-
mioN OF L0sS. No loss shall be recognized if property of a railroad corporation, as de-
fined in section 77 (m) of the bankruptey act (49 Stat. 922; 11 USC 205), is transferred
in pursuance of an order of the court having jurisdietion of such corporation in a receiv-
ership proceeding, or in a proceeding under section 77 of the bhankruptey act, to a rail-
road corporation (as defined in section 77 (m) of the hankruptey aet) organized or made
use of to effectuate a plan of reorganization approved by the cowrt in such proceeding.

(2) Basis. (a) Railroad corporations, If the property of a railroad corporation
(as defined in section 77 (m) of the hankruptey act) was acquired after December 31,
1938, in pursuance of an order of the court having jurisdietion of such corporation in a
receivership proceeding, or in a proceeding under section 77 of the bankruptey act, and
the acquiring corporation is a railroad corporation (as defined.in section 77 (m) of the
bankruptey aet) organized or made use of to effectuate a plan of reorganization approved
by the courts in such proceeding, the basis shall be the same as it would be in the hands
of the railroad corporation whose property was so acquired.

(b) Property acquired by street, suburban or interurban electric railway corporation,
If the property of any streef, suburban or interurban electric railway corporation en-
gaged as a eommon carrier in the transportation of persons or property in interstate com-
merce was acquired after December 31, 1934, in pursuance of an order of the court hav-
ing jurisdietion of such corporation in a proceeding wider section 77B of the bankruptey
act (48 Stat. 912), and the acquiring eorporation is a streef, suburban or interurhan elec-
tric railway engaged as a common carrier in the transportation of persons or property in.
interstate commerce, organized or made use of to effectuate a plan of reorganization ap-
proved by the court in such proceeding, then, notwithstanding j:.he provisions of section
970 of the bankruptey aet (52 Stat. 904; 11 USC 670), the basis shall be the same as it
would be in the hands of the corporation whose property was so acquired,




