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several procedural requirements not previous
ly set forth. It deletes obsolete material relat
ing to initial committee organization and de
ktes the last sentence which is unnecessary. 
Sub. (2) is,like s. 40.02 (2) (a). Sub. (3) is based 
on s. 40.02 (2) (b) and clarifies the method of 
levying and, collecting the tax for the ex
pensesof the agency school committee. ,[Bill 
353~S] 

CHAPTER 117. 

School District Reorganization. 

li7.01 History: 1967 c. 92; Stats. 1967 s. 
117.01; 1969 c. 34,195. 
,L,egisl~tlve Councl1 Note, 1967: Sub. (1) 
b~sed on s. 40.025 (1). The distinction is mo:r;e 
clearly dr~wn between the time during whic):J, a reorganization proceeding is pending ~n4, 
during which q reorganization au~hority ,has 
jurisdiction. Sub. (1) (e) also incorporates the 
substance of present s. 40.035, the general re
quirement that all territory of the state be in a 
high school district. The bulk of s. 40.035 con~ 
tains procedural detail which is deleted, since 
that requirement is now fully implemented. 

Sub. (2) based on s. 40.025 (3), (4) and (5). 
,Sub. (3) like s. 40.025 (9). , , 
Sub. (4) (a) based on s. 40.025 (6) (1st sen

tence). ,Sub. (4) (b) is new and makes it clear 
that a separate procedure is followed in the 
first election of a school board for a new uni
fied school district. Sub. (4) (c) based on s. 
40.025 (6) (2nd to last sentences). Sub. (4) (d), 
based on s. 40.27 (11). The somewhat varying 
prcivisions of's. 40.27 (11) (intro.) and (a) are 
combined and clarified. ' 

,Sl,lb. ,(5) based on s. 40.025 (8). 
Sub. (6) like s. 40.025 (7). 
Sub. (7) restates s. 40.18 (1) and (la). 
Present s. 40.18 (2) deleted because it is un-, 

necessary. [Bill 353-S] , , 
'Municipal corporations may be estopped on 

the same principle as individuals in matters 
within the scope of their powers, governmen.:: 
tal as well as proprietary. Where school dis-' 
t:r;ic~signored an order of the county commit
tee annexing territory to a joipt district, qnd 
for ,2 years neither the joint district nor the 
others, operated under such order, but all the 
districts involved participated in the forma
tion' of another joint school district which in
cluded the greater portion of the annexed ter~' 
ritory, such districts and a taxpayer residing 
irione' of them were estopped to assert any , 
right under the order so disregarded. State ex' 
reI;' Knapp v. Pohle, 185 W 610, 202 NW 148.' 

The prohibition in 40.025 (1) (e), Stats; 1963, 
Of detaching territory from a union high school 
dIstrict so as to leave part of it noncontiguous 
does not apply to a reorganization order cre
atinga: new joint common district Which in
cluded some noncontiguous territory~ 'Voelz' 
V. Beck, 22 W (2d) 1, 125 NW (2d) 33. ' 

'A, school reorganization order or an appeal 
tht,iterromwhich affects onlypart of a district 
does not bar a further order as to parts not in~' 
clud€d in the' first. Olson v. Rothwell, 28 w' 
(2d) 233, 137 NW (2d) 86. 

A petition to detach an existing common 
SChool' district from a union high school dis-, 
trict and create a: new common school dis~ 
wcns contrary to 40.025 (1) (e), Stats. 1961, 
and is nun and void. 50 Atty. Gen.-122:, ,'" 
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117.02 History: 1967 c. 92, 313; Stats. 1967s. 
117.02. 

Legislative Council Note, 1967: Sub. (1) (ar 
based on s. 40.13 (1) (a). Sub. (1) (b) like s. 40.13 
(1) (b). Sub. (1) (c) like s. 40.025 (10). Sub. (2) 
based on s. 40.02 (3). Sub. (3) revises s. 40.025 
(2). Sub. (4) (a) based on s. 40.13 (5) (a.). 
References to "incorporated" and "unin
corporated" villages have been deleted. Sec~ 
tio):1 990.01 (415) states that "village'" means in
corporated vi1lage. Sub. (4) (b) revises s. 40.13 
(5) (b). Sub. (4) (c) based on s. 40.13 (5) (c). 
Sub. (4) (d) restates s. 40.13 (5) (d) (1st' and 
2nd sentences). Sub. (4) (e) restates and rear
ranges s. 40.13 (5) (d) (3rd, 4th and 5th sen
tences) and s. 40.13 (5) (e) (2nd and 3rd sen
tences). Sub; (4) (f) restates s. 40.13 (5) (f) and 
s. 40.13 (5) (e) (4th sentence). Sub. (4) (g) re
statess: 40.13 (5) (g). Sub. (4) (h) like s. 40.13 
(5) (e) (1st sentence). Sub., (5) revises s. 40.13' 
(6). Sub. (6) ,revises s. 40.13 (7). Sub. (7) re
states s.40.05; SUb. (8) restates s. 40.055. [Bill 
353-S] 
'Edifor'sNote:The provisions of 40.03, Stats. 

1953, relating tb publication of notices of pub
lic hearings were considered in Joint School 
Dist. v.Waupaca, etc., County School Commit
tee, 271 W 100, 72 NW 909. Similar provisions 
of 40.025, Stats. 1957, 1959, and 1961, were con
sideredin' Bartlett v., Joint County School 
Committee, 11 W (2d) 588, 106 NW (2d) 295;' 
Reinders v. Washington County School Com
mi.ttee, 15, W (2cP 517, 11~ N W(2d) 141, and, 
Jomt School DISt. v. Jomt County School 
Committee, 26 W (2d) 437, 132 NW (2d) 549. 

The fact that an order of detachment leaves' 
a district with so small a tax and population 
base as to make operation of a school imprac", 
tical does not indicate that the committee' 
acted capriciously. Iron R. G. S. Dist. v. Bay
field County School Committee, 31 W (2d) 7, 
142 NW (2d) 227. , 

A petition for dissolution and attachment of 
a whole district is not essentially similar to a 
later petition for partial detachment. Even if 
it were similar, the committee is not required 
to 'delay hearing for one year. The fact that 
the order removes so much territory that the 
remainder cannot operate a school does not 
prove'that the order was arbitrary or an abuse 
of discretion. Shadow Lawn S. Dist. v. Wal
worth County School Committee, 33W (2d) 
333,147 NW (2d) 227. " 

Recitals in a school reorganization order, 
made by an agency school committee, of the 
authority under which the order was adopted, 
aIidcompliance with the procedural steps re
quired by law, constituted both under 'COm": 
mon 'law and the statute presumptive evidence 
of the facts so recited and the validity ,of the 
proceedings preliminary thereto, and evi
denced proper invoca,tion· and acquisition of 
jurisdiction. In re School Dist. No.5, 42 W 
(2d) 264, 166 NW (2d) 160. ' !. 

117.03 History: 1967 C. 92; 1967 C'291 s. 
14; Stats. 1967,S. 117.03. . 

Legislative Council Note, 1967: Sub. (1) re
vises s. 40.13 (3) and contains the substance of 
s. 40.135 (1). It also permits appeal upon faib 
ure of an agency school committee to act. 

. Sub.' (2):based on s. 40.13 (4) (intro.) and (a) 
and s. 40.135 (2). 
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,Sub. (3) revises s. 40.13.(4) (b) and clarifies 
the t:ypes of orders that a state appeal board 
rr.B;y Iss.ue.; Sub. (3) also adds the implicit r.e
qUIrement.for .the state superintendent to call 
q,state appeal board meeting. 
.' Sub. (4) based on so' 40.13 (4) (c); . 
::Sub. (5).restores language formerly in s. 

40.03 (5), 1961 stats., which was inadvertently 
deleted in a 1963 act. [:Sill 353-S] 
"Edifor'sN"otes: (l)Th~ provision in 40.303 
(~\ 8,htts.19P.l, autl:lorizing an appeal to the 
cfrcUlt"court from any otderof a county school 
c?mmi~tee creating,. alt~ring, consolidating, or 
d~ss9N~ng.school dIstnctswas considered in 
Perldris v. Peacock; 263 W 644,58 NW (2d) 536. 
~he~imilB;r J!ro:vis~o~ of 40.03 (5) .. Stats. 1953, 
was consIdered m' Zawerschmk v. Joint 
County School Committee,271 W 416, 73NW 
(Zd)56~. •... '. . 
-(2)The ·term "person aggrieved," employed 

in. ~O.O.~. (5), Stats. 195~ and 1~57, was con
str.ued -m ·the following cases: Greenfield v. 
Jomt County School Committee, 271 W 442 
73NW(2d) 5ao; Milwaukee v. Milwauke~ 
t:;-ounty School Committee, 8 W (2d)' 226, 99 
NW . (2d) 186;: and 'Oshkosh v: Winnebago 
County School Committee, 9 W (2d) 32, 100 
NW (2d) 374. '. 
~c.ompe:t.iti6n' between statu tory' pro ceedings 

wh1cb, cannot both succeed is governed by the 
rine" that "the rnovementfirst started has. the' 
rightbf way."" Lundt v.School Board, 2 W 
(2d) 263, 86 NW (2d)' 452; Palmer v. Sawyer 
Courity$chool' Committee,7 W (2d) 437, 96 
NW (2d) 810." .' " .' ; 

See note to sec. 28, art. IV, and note to sec. 
1,"art .. x:, citing Burton v. State Appeal Board, 
38 W (2d) 294, 156 NW (2d) 386. . 

~ 111.04 History: 1967 c.'92, 313; Stats. 1967 s. 
117.04. '., . 
. (.Legi,sJati.ve: Council Nole, 1967:Sub .. (1) 

based on s. 40.095 (1) (1st and 4th sentences). 
Sub. :(2) b?sEld:on s. 40.095(U (2nd, 3rd and 
5t4sentencg§) and setsfqr~h.the effective date 
oOhe .. order. SJ.!.P, (3) based on a portion of S., 
40.095 (2). (2nd sentence). The remainder of s. 
40.095 (2)'is deleted, since with the creation of 
agency school ,committees it covers. the same 
material as s. 40.095 (1). Present s. 40.095(1)· 
(last sentence) is transferred to s. 120.50 (6) be
cause it relates onlyto'orders under.that sec-
tion. [Bill 353-S] . , .. , .. , 

::111:0~ Hijsf;'~y: 1967 ;c.~ '92; Stats. 1967s. 
117.05. . . _ ." 
'L'egislati~e 'C~uncil N~te, 1967:$ub. (1) 

based on s. 40.12 (1) and (8) and part· of (2). 
Sub;(2) basedon~part ofs.'40.12 (2) ... Sub; ;(3) 
(intro.) revises s. 40.12 (3) (1st and 2nd: sen
ter).pe~).: Ryb. (3).c(a).bilsed 011 s.40.12 (~) (3r.d 
sentence). "Sub. (3) (b) based on s. 40.12 (4) (a) 
and (b) (2nd sentence). Sub. (4) based on s.' 
40..12 (4) (b)·,(J.st sentence), and. (c), Sub. (5) 
based on s. 40.12 (5). Sub. (6) based on s.40.12: 
(51!)' ,~ub.: (7) res~ate§ s. 40.12 (7). '. 

l?r~sent, s.:.4b,12 (6) p,elEited becau/le it is. ob-
salEHe .. " ',' , :., "" .. '_'. ..... ,c' .:.:. 

Present s .. 40:i4'uelefed be.ca'Use it applies' 
only ito tepritory'riot~~:ahigh 'school district. 
,:preset\t s;;4.0d5dEHetE~d. liecause'the Wiscoh-' 

sin"Sllpr.eme court rn:'Fle.iJlin:gv.BWtrY;2~ Wis.' 
• l,. ... I.;.:: ' ! J "':: :_. 1. f_, :,,:.: .' , 

117.09 

2d 259, held that present s. 40.035 impliedly 
repealed s.40.15. [Bill 353-S] .. ..J 

The state superintendent is not empowered 
to review the regularity of proceedings under: 
40.47, Stats. 1919, it being the intent of the sec
tion to confer upon the superintendent the 
power to determine whether or not the educa
ti?nal interests of the community concerned. 
WIll be best served by the establishment of 
the proposed high school. But without: the 
!ipproval of the superintendent the proceed
mgs have not resulted in a final 'determina'-! 
tion that can be reviewed on certiorari. State 
exrel. McKenzie v; Brown, 174 W 498 j 182.NWJ 
602. . ; . ::.1 
: Where it is proposed to consolidate the;terH 

ritory of 3 municipalities into one union high. 
s~~ool district, l\n4er 40.64, Stats. 1941,. a _pe", 
tItlOn for submIttmg the question need be 
signed by only one~tenth of the electors'of the 
entire territory involved, and it is not riecesJ 
sary that the petition show signatures of .0ne
tenth of electors in each of the affected'omu.' 
riicipalities. 30 Atty. Gen. 177.· .' .:; 

The amendment .t? 40.64 (1), made by' eh; 
62, Laws 1947, reqUlrmg a plat of the terntory 
to be included in a proposed union free high' 
school district to be submitted to and approved 
by the state superintendent of public instr.uc~5 
tion before such a ,district might be created or} 
an election held for that purpose, applies,.ini 
cases where proceedings for the establishment 
of a union free high school district were com-( 
~enced but nO.t completed prior to. the effec
tlve date of SaId act as well as tothosecbm-' 
menced on or after said effective date .. 'j 36' 
Atty. Gen. 467. . : ,i) 

A- union high school district and common 
s~hool districts upon whose territorythe:uniori:; 
hIgh school district is superimposed exist: inii 
dependent of each other and the existence of· 
each is in no way affected by the existence' of 
the other. 42 Atty. Gen. 70. 

117.06 Histol,'Y: 1967 c. 92' Stats 1967 s 117.06.' . ,,' . 

Legislative Council Note, 1967: Revls.es is. 
40.07. A 1953 act [ch. 599, laws 1953] Ch~lhged 
references to "common school district" to 
"school district" in s. 40.07, but' 'did not alter> 
the language. referring to "annual School 'dis-I. 
triCtmeetings." This draft clarifies· that 'this) 
section may be used only for the consolidation I 
of 2 or more common school districts or· for thei. 
c?ns?lidation of 2 or more union high school! 
dIstrIcts; It /;ldds a requirement that a.g~n~y 
s?h.oOl" commIttees be mformed of petItIOns,!' 
[BIll .:>53-8] '. ,.' '·c." 

117.07 History: 1967 c. 92; St~ts.:1'9(i7.~;.; 
117.07. 'iJ. 
. ,LegislaH,,:,e Council Note, 1967: Based ons. 

40.078 .. [BIll' 353-S] . ". . ".j '"cl~L[ 
. _ - • " ,.' '_ ,:~ !~. tl~; r 

117.08 History: 1967 c. 921 Stats.· -1967 cs. [ 
117,.08. " '. . i:!~ I:), 

Legislative,Cbuncil Note, 1967: Based 6tHi:' 
40:032 and adds a requirementthritli.'gency' 
school committees be notified of petitions: 
[Bill 353-8] ..... ; . : .. 

117.09 History: 1967 
1'17;09;' ' .. : . .' . 

,-" :r I' 

c. 92; 8tats. ~~67s.J· 
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Legislative Council Note, 1967: Sub. (1) 
based on s. 40.08 (1) .. Reference to s. 117.06 
[present s. 40.07] deleted because that section 
applies generally and need not be mentioned 
here. Sub. (2) restates s. 40.08 (3) (a). Sub. 
(3) revises s. 40.08 (3) (b). 

Present s. 40.08 (2) is deleted because it is 
unnecessary. [Bill 353-S] 

Failure to keep a school for 2 successive 
years because there are no children in a dis
trict is not neglect to provide schooling for 
children. 20 Atty. Gen. 187. 

The requirement in 40.08 (1), Stats. 1953, 
that a nonoperating school district be attached 
to an operating district does not apply to dis
tricts which do not operate a school on account 
of a contract under 37.10 or 41.42. 44 Atty. 
Gen. 59. 

117.10 History: 1967 c. 92; Stats. 1967 s. 
117.10. 

Legislative Council Note, 1967: Sub. (1) 
based on s. 40.10 (1). Sub. (2) based on s. 40.10 
(2) and (3). Sub. (3) based on s. 40.10 (4) and 
(6). 

Present s. 40.10 (5) is deleted because its pro
visions have become meaningless. 

Present s. 40.10 (7) and (8) deleted, because 
they were made obsolete by the enactment of 
the requirement that all territory in the state 
be in a high school district. 

Present s. 40.11 deleted because it is obso
lete. [Bill 353-S] 

A district in which a high school has been 
established and is maintained remains an or
dinary school district. State ex reI. Herman
son v. Callahan, 179 W 549, 191 NW 974. 

Statutory requirements concerning estab
lishment of a high school by a common school 
district cannot be avoided by the adoption of a 
12-grade course of stUdy. 23 Atty. Gen. 393. 

CHAPTER US. 

General School Operations. 

llS.Ol History: 1967 c. 92; Stats. 1967 s. 
118.01; 1969 C. 276 s. 589 (1) (a). 

Legislative Council Note, 1967: Restates s. 
40.46, except that a time limitation on foreign 
language instruction in present s. 40.46 (1) is 
deleted and a portion of present s. 40.46 (3) 
(b) is transferred to the county teachers col
lege law and the remainder is deleted because 
it is obsolete. [Bill 353-S] 

A pupil presenting the written objection of 
parents is excused from the course of study in 
accordance with 40.22 (2), Stats. 1929; such 
pupil may not be required to pass the exami
nation in such excused study. 19 Atty. Gen. 
171. 

A school board may provide for supervised 
play and recreation of school children in con
formity with the course in physical education 
prescribed by the state superintendent under 
40.22 (3), Stats. 1941, and subject to require
ments of that section as to the number of 
hours of instruction per week. 32 Atty. Gen. 
126. 

llS.02 History: 1967 c. 92; Stats. 1967 s. 
118.02. 

Legislative Council Note. 1967: Rearranges 
s. 40.45 (2). [Bill 353-S] 
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US.03 History: 1967 c. 92; Stats. 1967 s. 
118.03. 

Legislative Council Note, 1967: Sub. (1) 
like s. 40,48. Sub. (2) like s. 40.50 (1). Pres
ent s. 40.50 (2) to (4) deleted, because the 
provisions are unworkable since the state su
perintendent does not publish annually a "list 
of textbooks." [Bill 353-S] 

lIS.04 History: 1967 c. 92; Stats. 1967 s. 
118.04. 

Legislative Council Note, 1967: Restates s. 
40.99 (1). [Bill 353-S] 

lIS.OS History: 1967 c. 92; Stats. 1967 s. 
118.05. 

Legislative Council Note, 1967: Restates s. 
40.98. [Bill 353-S] 

lIS.06 History: 1967 c. 92; Stats. 1967 s. 
118.06. 

Legislative Council Note. 1967: Like s. 40.47 
(1). [Bill 353-S] 

For failure to display a flag on the school
house, as required by sec. 436a, Stats. 1915, 
the school district officers may be removed 
from office, or prosecuted for neglect of offi
cial duty. 5 Atty. Gen. 742. 

A requirement that the pledge of allegiance 
be recited by all pupils once a week in all pub
lic and private schools would be in violation of 
the First and Fourteenth Amendments to the 
U.S. Constitution. 50 Atty. Gen. 172. 

The requirement that a noncompulsory 
pledge of allegiance be offered is constitution
al. 52 Atty. Gen. 173. 

I1S.07 History: 1967 c. 92; Stats. 1967 s. 
118.Q7 . 

Legislative Council Note, 1967: Restates s. 
40.47 (2) and (3). [Bill 353-S] 

lIS.OS History: 1967 c. 92; Stats. 1967 s. 
118.08. 

Legislative Council Note. 1967: Restates s. 
40.60, and deletes present s. 40.60 (4). Ac
cording to the highway commission, that sub
section is now obsolete. [Bill 353-S] 

US.09 History: 1967 c. 92, 313; Stats. 1967 
s.118.09. 

Legislative Council Note, 1967: Like s. 40.61. 
[Bill 353-S] 

l1S.10 History: 1967 c. 92; Stats. 1967 s. 
118.10. 

Legislative Council Note. 1967: Restates s. 
40.63. [Bill 353-S] 

lIS.ll History: 1967 c. 92; Stats. 1967 s. 
118.11. 

Legislative Council Note, 1967: Like s. 40.62. 
[Bill 353-S] 

l1S.12 History: 1967 c. 92; Stats. 1.967 s. 
118.12; 1969 c. 315. 

Legislative Council Note. 1967: Sub. (1) re
states s. 40.93. Sub. (2) like s. 40.95. SUb. 
(3) restates s. 40.94. [Bill 353~S] 

Editor's Nole: In connection with the amen
datory legislation of 1969 see opinions of the 
attorneys general published in 12 Atty. Gen. 
72 and 18 Atty. Gen. 372. 




