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57.14 History: 1955 c. 30; Stats. 1955 s. 
57.14; 1969 c. 366. 

CHAPTER 58. 

Private Asylums, Hospitals and Societies. 

58.01 History: R. S. 1858 c. 187; 1872 c. 146 
s. 8; 1875 c. 325; 1877 c. 149; R. S. 1878 s. 
1785 1786' Stats. 1898 s. 1785, 1786; 1899 c. 
351 ~. 28;' 1919 c. 616 s. 2; Stats. 1919 s. 
58.01; 1923 c. 444 s. 1; 1929 c. 439 s. 11; 1955 
c. 575 s. 20. 

Editor's Note: The discharge of an inmate 
of a veterans' home was upheld, under sec. 
1785, Stats. 1898, in Smith v. Board of Trus
tees, 138 W 628, 120 NW 403. 

58.05 History: 1883 c. 171; 1887 c. 316; Ann. 
Stats. 1889 s. 1786a; Stats. 1898 s. 1786a; 1919 
c. 616 s. 7; Stats. 1919 s. 58.05; 1943 c. 93; 
1955 c. 506 s. 28; 1969 c. 366 s. 117 (l)(c). 

58.06 History: 1917 c. 432; Stats. 1917 s. 
1957 sub. 10; 1919 c. 616 s. 8; Stats. 1919 s. 
58.06; 1929 c. 316 s. 1, 2; 1939 c. 233, 473; 1945 
c. 104; 1949 c. 235; 1953 c. 430; 1957 c. 526 
s. 26; 1957 c. 698; 1959 c. 555; 1961 c. 342; 1969 
c. 366 s. 117 (1) (b), (c). . 

Under 58.06 (2), Stats. 1953, a philanthropIc 
tuberculosis sanatorium approved by the state 
board of health may receive public patients at 
'state and county expense notwithstanding 
that it leases the buildings and equipment 
from another non-profit corporation. The rent 
paid is a proper item of expense ~o be con
sidered in calculating the per capIta cost of 
maintenance, and t~le provisions of 50;07,. re
lating to depreciatIOn, have no apphca~IOn. 
The reasonableness of the rental charge IS ~o 
be considered by the state board of health III 
determining whether to approve the sanato
rium but the use of the rent money by the 
owni~g corporation is immaterial. 44 Atty. 
Gen. 47. 

See note to 50.09, citing 49 Atty. Gen. 191. 

58.07 History: 1880 c. 179; Ann. Stats. 1889 
s. 4445e; 1891 c. 292; Stats. 1898 s. 1636k; 1909 
c. 65; 1911 c. 258; Stats. 1911 s. 1636k, 16360; 
1913 c. 106; 1919 c. 616 s. 9; Stats. 1919 s. 
58.07; 1945 c. 158; 1947 c. 311, 540; 1949 c. 
232; 1953 c. 193; 1969 c. 366 s. 117 (1) (c); 1969 
c.459. 

A municipal humane officer has the powers 
of a constable; these do not extend beyond the 
limits of the county. 13 Atty. Gen. 134. 

58.566 History: 1947 c. 93; 1947 c. 560. 

CHAPTER 59. 

Counties. 

'. 59.001 History: 1955 c. 651; Stats. 1955 s. 
59.,001. . 

59.01 History: R. S. 1849 c. 10 s. 1, 2; R. S. 
1858 c. 13 s. 1, 2; R. S. 1878 s. 650; Stats. 
1889 s. 650; 1919 c. 695 s. 3; Stats. 1919 s. 
59.01; 1935 c. 212; 1955 c. 651 s. 2; 1969 c. 276 
s.610. 
. On legislative power generally see notes to 
sec. 1, art. IV; on uniform town and county 
government see notes to sec. 23, art. IV; on 
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prohibition of special and private laws see 
notes to sec. 31, art. IV; on election, terms, 
and removal of county officers see notes to 
sec. 4, art. VI; on division of counties see notes 
to sec. 7, art. XIII; on removal of county seats 
see notes to sec. 8, art. XIII; and on the divi
sion of the state into counties, and their 
boundaries, see notes to various sections of ch. 
2. 

The right of a county to challenge acts of the 
legislature is sharply restricted, since the 
county is a creature of the state and exists in 
a large measure to help handle the state's bur
dens of political organization and civil admin
istration. State v. Mutter, 23 W (2d) 407, 127 
NW (2d) 15. 

59.02 History: R. S. 1849 c. 10 s. 7; R. S. 1858 
c. 13 s. 6; R. S. 1878 s. 652; Stats. 1898 s. 652; 
1915 c. 385 s. 14; Stats. 1915 s. 652, 679m; 
1919 c. 695 s. 4, 5; Stats. 1919 s. 59.02; 1943 
c. 177; 1955 c. 651 s. 3, 5. 

A county board may delegate to a commit
tee of its members the power to purchase a 
poor farm for the county, but it cannot dele
gate powers legislative in their character. 
French v. Dunn County, 58 W 402, 17 NW 1. 

This section states the common-law rule 
that a legal assembly of the members of a 
definite municipal governing body is made 
up of a majority of all its members. This is 
the universal rule applicable to all corpora
tions, public or private. Wherever the com
mon-law rule has been changed by statute, 
language uniformly occurs which is so plain 
as to leave very little, if any, room for judicial 
construction. Under this section it was held 
that a majority vote of a quorum but by less 
than a majority of all the members of the 
board constitutes the legal action of the whole 
board. St. Aemilianus Orphan Asylum v. Mile 
waukee County, 107 W 80, 82 NW 704. 

Commissioners appointed by the county 
board to act with the town board in the 
building of a bridge cannot alone or acting 
with the board bind the county by contract 
for the construction of such bridge. Johnson 
v. Buffalo County, 111 W 265, 87 NW 240. 

An oral motion when adopted by a county 
board or city council becomes a resolution. 
Meade v. Dane County, 155 W 632, 145 NW 239. 

Sec. 652, Stats. 1911, contemplates that some 
powers of a county board may be exercised by 
a committee, but it does not attempt to define 
the extent of such power of delegation. First 
S. & T. Co. v. Milwaukee County, 158 W 207, 
148 NW 22,1093. 

Where a motion to accept a bid for furnish
ing furniture for the courthouse is voted on, 
7 voting in the affirmative, 5 in the negative, 
2 not voting, it is not carried, the statute re~ 
quiring a detel1mination by a majority of those 
present. 2 Atty. Gen. 251. 

The county board may delegate power to 
a committee to attend to the erection of an 
addition to the courthouse. 5 Atty. Gen. 652. 

The county board is empowered to employ 
a graduate trained nurse. This may be done 
by the board direct or in pursuance of a reso
lution or an ordinance. 7 Atty. Gen. 613. 

A county board may not adopt a rule re" 
quiring a larger vote than is required by stat
ute to authorize expenditures by that body. 
12 Atty. Gen. 24. 

Even though rules of parliamentary proce-



409 

dure are violated, in the absence of an appeal 
from a ruling of the chair, a county ordinance 
passed in the method set out in 59.02 (2), 
Stats. 1937, is valid. 27 Atty. Gen. 21. 
, A county board may adopt a rule for sus
pension of its rules when a quorum is present 
by majority vote or such other vote in excess 
of a majority as the board may deem desh'a
ble. 27 Atty. Gen. 309. 

An ordinance duly enacted by a county 
board cannot be amended, repealed or sus
pended by a resolution. 28 Atty. Gen. 367. 

One county board cannot by providing a 
method as to how a resolution may be amend
ed or repealed require a succeeding or future 
county board to conform to the method pro
vided. 28 Atty. Gen. 588. 

Action of a county board in merely adopt
ing a recommendation of a committee of the 
board, rather than a resolution to the same 
effect, is valid. If it is clear that the county 
board by adopting a resolution intends that 
a former resolution be rescinded, that inten
tion will control and the former resolution 
need not be specifically rescinded. 44 Atty. 
,Gen. 205. 

Resolutions adopted by the county board 
pursuant to powers granted by 59.02, Stats. 
1961, are valid even though its own rules of 
parliamentary procedure were not followed. 
52 Atty. Gen. 57. 

59.03 History: R. S. 1849 c. 10 s. 42; R. S. 
1858 c. 13 s. 25, 49, 63; 1869 c. 61 s. 1; 1870 
c. 84, 85 s. 1, 2; 1871 c. 78 s. 3,4; 1875 c. 259; 
R. S. 1878 s. 662, 663, 695; 1883 c. 111; 1885 
c. 149; Ann. Stats. 1889 s. 662, 663, 695; 1895 
c. 204 s. 2; Stats. 1898 s. 662, 663, 695; 1907 
c. 398; 1909 c. 240; 1911 c. 220; Stats. 1911 
~. 66~ 66~ 663~ 695; 1913 ~ 17~ 574; 1915 ~ 
251; 1917 c. 52, 254; 1919 c. 59; 1919 c. 362 s. 
33; 1919 c. 494; 1919 c. 695 s. 11 to 14; 1919 c. 
702 s. 54; Stats. 1919 s. 59.03; 1921 c. 238; 1921 
c. 527; 1925 c. 421; 1927 c. 181; 1931 c. 86; 
1931 c. 373 s. 3; 1935 c. 407; 1939 c. 45; 1943 
c. 65; 1943 c. 334 s. 5; 1945 c. 133; 1947 c. 81; 
1949 c. 95, 635; 1951 c. 43; 1955 c. 651 s. 3; 
1957 c. 47, 103, 445; 1959 c. 97, 259; 1961 c. 573, 
622; 1965 c. 20, 226; 1969 c. 126, 192. ' 

On eligibility for office see notes to sec. 3, 
art. XIII, and notes to 66.11. 

Considering the legislative history of 59.03 
(2) (f), Stats. 1943, fixing the compensation 
of members of the county board at $4 per day 
except that as prescribed therein the board 
may fix the compensation of members "to be 
elected at the next ensuing election" and of 
59.15, authorizing the board to fix the annual 
salary of each "county officer" to be elected 
at the next ensuing election, 59.15 (1) (ef), 
created by ch. 94, Laws 1943, as emergency 
legislation expiring January 1, 1945, and pro
viding that the county boards may increase the 
salary of any elective county officer for or 
during his term of office notwithstanding any 
other provision of the law to the contrary, did 
not authorize the county board to increase the 
compensation of its members during their 
term of office. Karnes v. Johnson, 246 W 92, 
16 NW (2d) 435. 
, See note to sec. 1, art. I, on equality, citing 
State ex reI. Sonneborn v. Sylvester, 26 W 
(2d) 43, 132 NW (2d) 249. 

A resolution of the county board fixing the 
salary of its members applies only to mem-

59.03 

bel'S subsequently elected. 4 Atty. Gen 456; 
7 Atty. Gen. 240. 

Which is the most usual traveled route is 
a question of fact to be determined by the 
county board. 10 Atty. Gen. 645. 

Compensation provided by a county board 
to be paid to its members under this section is 
not inclusive of mileage allowance; such al
lowance may be paid members in addition to 
compensation for services. 12 Atty. Gen. 579. 

The chairman of a town, declared elected by 
a canvassing board and qualified, may sit as 
a member of a county board, although a suit 
is pending in circuit court contesting his elec
tion. He is a de facto if not a de jure officer. 
14 Atty. Gen. 274. 

Salaries of supervisors as members of a 
county board fixed at a special meeting but 
before beginning of terms of office of such of
ficers' are legally fixed. 16 Atty. Gen. 145. 

The number of days for which compensa
tion may be paid a committee member of a 
county board in anyone year (with statutory 
exceptions) is limited by this section and 
59.06; the county board cannot by its act ex
tend such limitation. 16 Atty. Gen. 147. 

The offices of constable and member of a 
county board are incompatible. 18 Atty. Gen 
99. . 

A member of a county board is not eligible 
to be appointed custodian of public property 
by the county board. 18 Atty. Gen. 651. 
Th~ o~fices of member of. a county board 

and JustIce of the peace are Incompatible. 19 
Atty. Gen. 510. 

Under this section and 59.06, limiting the 
number of days for which members of a coun
ty board may receive per diem, a year is a 
member's official year and begins, as to him 
when he qualifies in office. 20 Atty. Gen. 730: 

Prior to amendment to 59.03 (2)(f) by ch. 
407, Laws 1935, a resolution by a county board 
!o reimburse chairman for expenses incurred 
I~ performa~ce of his duties, i!l addition to per 
dIem and mIleage for attendmg sessions and 
per diem for maxhnum 30 days' committee 
service, was invalid. 21 Atty. Gen. 237. 

A drainage district commissioner who is 
directly interested in sale of land in the dis
trict does not have the right to sit as a mem
ber of a county board while the question of 
sale of such land is voted on. 24 Atty Gen 
549. . . 

A member of a county board may act as 
conciliation commissioner. 25 Atty. Gen. 22. 

The resignation of an officer who serves un
til a successor is elected and qualified takes 
effect upon qualification of his successor' he is 
ent~tled to compensation for serving in 'office 
untIl such successor has been appointed and 
qualifies. 26 Atty. Gen. 63. 

A divorce counsel is ineligible for the office 
of member of a county board by reason of 
59.03 (3). 27 Atty. Gen. 296. 

Under 59.03 (3) a county board member 
may not serve as deputy sheriff even though 
he is willing to serve without pay. 28 Atty. 
Gen. 32. 

The offices of mayor and member of a coun
ty board are compatible. 28 Atty. Gen. 138. 

The number of days for which compensa
tion may be paid to county board members is 
limited by 59.03 (2) (f) and this provision 
cannot be circumvented by having the board 
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meet as a committee of the whole. When so 
meeting board members are not entitled to 
compensation as members of a countybo~rd 
committee under 59.06 (1) and (2) and actIOn 
taken as a committee of the whole is not the 
action of the county board. 36 Atty. Gen. 587. 

Under 59.03 (2)(f) a county board member 
on annual salary cannot receive additional 
compensatio~ by way of pe~diem or oth.er
wise for serVlces on a, commlttee supervlsing 
the construction of a county building even 
though the committee duties a~e such a~ to re
quire many more days of serVIce than IS true 
generally in the case of usual county board 
committees. 37 Atty. Gen. 164. 

The offices of member of the county board 
and weed commissioner of a city are not in
compatible and can be held by the same per
son. 39 Atty. Gen. 90. 

A resolution changing the county board 
from per diem to salary basis was invalid ,be
cause it was not passed by a two-thirds vote as 
prescribed by 59.03. (2)(i). ¥urther payment 
of salaries under this resolutIOILls not author
ized. The district attorney has no duty to sue 
to recover such salaries without county board 
authorization. 39 Atty. Gen. 286. . 

Membership on a county board is ~ot in
compatible with employment by a villal$e
owned electric utility plant in a capacIty 
which would not involve any relations or 
dealing with the county. 40 Atty. Gen. 133. 

59.03 (2)(i) casts such doubt ,upon the ques
tion of whether county board members re
ceiving an annual salary thereunder are: enti
tled to additional compensation for serVIce on 
county board of public welfare under' 46.31, 
the county rural planning committee under 
27.015, or the county school committee under 
40.303, that the county treasurer cannot safe
ly make the additional payments. 40 Atty. 
Gen. 224. 

See note to 83.015, citing 42 Atty. Gen. 84. 
See note to 59.06, citing 42 Atty. Gen. 326. 
A county board member may be .employed 

by the district attorney as investigator in a 
proper case, as no question of incompatibi~ty 
of offices arises, provided the compensatIOn 
does not exceed the statutory limit; 44 Atty. 
Gen. 159. . " ' 

Under 59.03 (2),. mileage ofa county board 
member is in addition to salary and is not af
fected by the compensation limitations pro" 
vided by 59.03 (2)(f).45 Atty. Gen. 256. 

The position of attorney for a town is not 
incompatible with membership on the board 
of supervisors of the county in which such 
town is located. 45 Atty. Gen. 285. 

A member of a county board is an officer of 
the city, village, or town in which' elected 
rather than an officer of the county. 47 Atty. 
Gen. 302. ' . 

Under 59.03 (2)(g) a county board·member 
is entitled to mileage at the rate established 
by the board under 59.15 (3) regardless of the 
fact that such board member received free 
transportation. ,The district attorney may not 
start a civil suit for recovery of money on ,be
half of the county without county board'8.u
thorization. 47 Atty. Gen. 309. 

County board members receiving' annual 
salary under 59.03 (2) (i) . cannot authorize 
county highway committee members per diem 
compensation while working .on acquisition of 
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rights of way for county highways. 52 Atty. 
Gen. 22. , . ,; 

The county board may not retroac~ively ill;
crease the number of days a supervIsor, may 
be compensated .for committee ,work and 
thereby legalize excess payments already 
made, but it can increase the days for the cur
rent year after the services were performed 
if done before payment. Supervisors who 
were overpaid can be compelled to make"re
funds .. 54 Atty. Gen. 191. 

59.031 History: 1959 c. 327; Stats. 19595. 
59.031; 1963 c. 510; 1967 c. 197. '. " , 

See notes to sec. 23,. art. IV" on uniform 
town and county government, citing State ex 
reI. Milwaukee County v. Boos,S W (2d) 215, 
99 NW (2d) 139. . , 

59.032 History: .1967 c. 306; Stats. 1967 s. 
59.032; 1969'c. 214. 

59.033 History: 1963 c. 420; Stats. 1963 s. 
59.033; 1969 c. 214. 

59.04 History: R. S. 1849 c.10 s. 25, 29; R. 
S.1858 c. 13 s.25, 26, 34, 48; 1871 c. 78 s. 6; 
1874 c. 150; R. S. 1878 s. 664, 665, 666; 1882 
c. 199; 1883 c. 318; 1885c.274, 431; 1889 c. 
403; Arin. Stats. 1889 s. 664, 665, 666; Stats. 
18988; 664, 665; .666; 1917 c. 566 s. 13; 1919 
c.' 695 s. 16 to 18; Stats; 1919 s. 59.04; 1935 
c. 235; 1945 c. 23, 46, 208; 1947 c. 301, 541; 
1953 c. 627; 1955 c. 651 s. 4, 5; 1959 c. 96; .1969 

,c. 25. " ' 
The rule that members of a legisHltive body 

are disqualified to vote on propositions in 
which they have a direct pecuniary interest 
adverse to the state applies, to a board of su~ 
pervisors. Members Wl;IO are sureties upon th~ 
bond 6f the CO).mty treasurer are not qualified 
to vote upon a proposition to relieve him from 
his legal liability. Oconto County v~ Hall, 47 
W 208, 2 NW 291.' " 

A i:equest bearing the signatures of 4 more 
than the requisite majority of the supervisors 
and in terms requesting a special meeting to 
be called upon a certain .day and hour is a 
valid request, although there was some con
fusion in interlining the date of meeting. A 
,J;l1e~ting held in pursuance of such request is 
presumptively legal and valid and the. burden 
of proof is UJ?on one. who signs to overcome 
the presumptIOn. EVIdence showing that the 
time was written in by a supervisor circuhitr 
ing it does not exclude the possibility that the 
supervisor was expressly authorized to make 
such interlineation, The presence of the Paper 
with the signatures raises the presumptioI,l 
of a due signing by all. Bartlett v. Eau Claire 
County, 112 W 237, 88 NW 61., 

Where there were .10 members present at 
a meeting of the board and the record showed 
that 5 voted in favor ofa resolution and 4 
against it, the chairman not voting, and 'it was 
then declared carried" the chairman will have 
been held to have voted in favor of theresolUr 
tion. Strange v; Oconto Land Co. 136 ,W. 516, 
117 NW 1023. "" 
. A special meeting oUhe .county board being 
111 the language of the statute a Jega:1 meeting, 
any. of the powers which the board possesses 
may be exercised at such meeting as -well as 
at a regular meeting unless otherwise specifi:,. 
cally provided. Appleton v. Outagamie County, 
197W4,,220,NW393. . " .. ,;;'; 
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, i A county, board may continue its annual 
meetings from time to time until it adjourns 
sine die; such continued me,etings are lawful 
annual meetings. Dandoy v.' Milwaukee 
Coupty, 214 W,586, 254 NW 98. 

The, county board is a perpetual body, and 
,a special meeting may be called by members 
who may not ,be ,members when the meeting 
occurs. : At such special meeting the chairman 
may be elected if it is the first meeting after 
the spring election.' 3 Atty. Gen. 731. 

The petition need not recite the purpoSe 
for which a special meeting is called. 8 'Atty. 
Gen. 396; , ' 
, A county ·board' has implied power to ad
journ to a subsequent day. ' An adjournment 
must be to a time certain, or it is an adjourn
~ent sine die. 1 Atty. Gen. 385, 378; 8 Atty. 
Gen;821.' ' , . 

Special meetings of the county board may 
not be called or provided for by ordinance or 
resolution; such meeting may be called only 
in the manner prescribed' by 59.04 (2). 11 
Atty. Gen. 233. 

When a written request of, a majority of 
the members of the county board is delivered 
to the county clerk, it is mandatory- upon the 
clerk to' serve notice of the special meeting. 
11 Atty. Gen. 409. ' ' 

'A county board can adjourn their meeting 
to a date 'after election of new members; 'a 
county board is a continuing body; at that 
meeting new members elect a new chairman. 
18 Atty. Gen. 240. :, . ' .. 
, A county board member servmg a JaIl sen

tence for, fishing without a license is not le
gally incap~citated, to 'partici~ate in. county 
board'meetmgs, assumIng he IS permItted to 
attend meetings. 24 Atty. Gen. 705. 

At its organization meeting the county 
board may increase the: number of days al
lowed for committee meetings and exercise 
all powers which may be exeroised at annual 
meeting. 27 Atty; Gen, '248. 

The 'anilUalmeetingof a' county board 
may not be held 'on ,Armistice Day. 36 Atty. 
Gen. 520. ' " ' ';'" ", ' 

The county board«chairman is to be elected 
annually at the organization meeting held in 
April each year. 38 ~~ty. Gen. 112. " ' 
, See note to 83.015; cItmg 40 Atty. Gen. 158. 

The annual April meeting of' county board 
under 59.04 (l)(c), and any iadjournedses
sions thereof, may, be 'held only at the county 
seat. 41 A-tty. Gen., 280. , .". 

Under 59;04 (1)(¢)~ Stats. 1957, It 1$ permJs
sible for the county board to elect the county 
highway committee 'at the April meeting'next 
following:' the, November, meeting, at which 
they have failed! to elect,: subject to further 
provisioris'Of 83,015 ,(1), 46 Atty. Gen. 175. , 

; ',,; • f I~ ~.~~'.,' ". ; '.L· '. 

,59.0~History: R. S. 1849, c. 10 s.~0,3+; 
R. S. ,18p8 :c, _138.35,36; 1859 c. 117; 18n 
c. 78 s. 1; R. S. 1878 s. 667; Stats. 1898 s. 667,; 
1~03"C.; nO s.li" Sup!. 19,06 ,s.667a; Stats. 
1911 s. 667,667a;.1919 c., 695 s.19; Stats. 19,19 
~.,,59.05; 1929 c. 17; 1943 c.?71; 1947 c. 226; 
[955 0),651;.1967 c,:197. ' i., '., " , 
,Where the ,chairman of a county board 

las been enjoined from payment for highway 
l'Iork dcineAor: the county, the countersigning 
)f: bonds for thesame,in violation of, the in
unction mmdershim :li-ableto repayment, in 
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a taxpayer's action; of the sums drawn from 
the county treasury on such orders. Web
ster v. Douglas County, 102 W 181, 77 NW 885, 
78 NW 451. ' ' 

On the resignation of the chairman of the 
county board the vice chau1man discharges the 
duties of the chairman for the residue of the 
term. The chairman and vice chairman of 
the county board are chosen fOr a term end
ing upon election of their successors. Succes
sors to these officers are elected at the first 
meeting of the next county board. 8 Atty. 
Gen. 134. 

The de facto chairman of a county board 
may sign highway improvement bonds issued 
by the county. Upon resignation of the chair
man of county board, the board has authority 
to elect a successor for the unexpired term. 20 
Atty. Gen. 85. 

l!nder ~9.05(1), S~ats. 1945, a county board 
chaIrman IS not reqUIred to countersign county 
orders unless required by county ordinance to 
do so. 35 Atty. Gen. 275. 

59.06 Histol'Y: 1874 c. 174; R. S. 1878 ~. 
668; 1895 c. 373; 1897 c. 196; Stats. 1898 s. 
668; 1907 c. 14; 1915 c. 533 s. 2; 1919 c. 695 
s. 20; Stats. 1919 s. 59.06; 1935 c. 235 236' 
1949 c. 426; 1955 c. 651; 1957 c. 536; 1969 c. 55: 

Ministerial powers may be delegated by 
the county board to a committee. Duluth, S. 
S. & A. R. Co. v. Douglas County, 103 W 75 
79 NW34. ' 
. A committee of the county board must con

SISt of members thereof and one appointed 
on such committee who is not a member is not 
a de facto officer. Forest County v. Shaw 150 
W 294, 136 NW 642. ' 

This section does not restrict the power of 
tJ;1e committe.es ~ppoin~ed. under ,its provi_ 
SIOns to makmg mvestIgatlOn and reporting 
recommendations, nor does it undertake to 
define what power is conferred on commit
tees. First S. & T. Co. v.Milwaukee County 
158 W 207, 148 NW 22 and 1093. See also 24 
Atty. Gen. 326. 

A county board is not empowered to au
thorize aco'mmittee of its members to settle 
,and allow clairps against county. That must 
,be done by the board. 1904 Atty. Gen. 98. 

Members of an investigating committee of 
the county board are entitled to per diem. 4 
Atty. Gen. 49. ' 
. A county board, member failing of reelec~ 

tIOn ceases to be a member of a committee of 
the board. 13 Atty. Gen. 241. 

The power to appoint a county, treasurer to 
fill a vacancy, cannot be delegated by the 
county board to a committee composed of its 
own members. 15 Atty. Gen. 461. 

A. ,committee created under this section may 
not perform administrative functions with re
spect to highways. 20 Atty. Gen. 57. " 

A member of a committee of a county board 
may be allowed per diem for committee serve 
ice rendered during a period of temporary ad
journment of an annual meeting of the board 
except where adjournment is merely one fro~ 
day to day. HIn session" as used in 59.06 (2), 
Stats. 1931, means in actual session. 22 Atty. 
Gen. 160. 
, 59.06 (1) does not govern appointment of. a 
committee after a meeting of the board. Ex~ 
cept as provided in 59.06 (1) a county board 
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committee may be appointed in accordance 
with procedural rules of the board itself. 22 
Atty. Gen. 997. 

Per diem of members of a county park com
mittee is limited by 59.06 (2), even though t,he 
committee may, as part of its duties, supervIse 
erection of a county building. 24 Atty. Gen. 
732. 

Members of a county board pension advi
sory committee are entitled to per diem. The 
county board may appropriate money for as
sistance administration subject to release by 
its pension committee. 24 Atty. Gen. 768. 

Members of a county board committee. are 
entitled to mileage for each day of commIttee 
attendance. 25 Atty. Gen. 86. 

The executive committee of a county board 
has no authority to expend money for replace
ment of wornout county highway department 
trucks until an appropriation has been made 
by the county board. 26 Atty. Gen. 613. 

Under 59.06 (2)(b) the county board may 
by two-thirds vote increast; the num~er of 
days for which compensatIOn and mIleage 
may be paid committee members subseq~ent 
to holding of additional committee meetmgs. 
27 Atty. Gen. 181. 

Under 82.05 (1), Stats. 1937, members o! a 
county highway committee may be reIm
bursed for their actual and necessary expense 
in traveling to and from committee meetings 
each day. Unless otherwise provided by spe
cific statute, members of other. county bo?rd 
committees shall receive per dIem and mIle
age for each day of official service under 59.06 
(2). 27 Atty. Gen. 851. 

A county board chairman who is an ex o~
ficio member of all committees of the board IS 
entitled to per diem and expenses ~or com
mittee service under 59.06 (2), notwIthstand
ing that he has been voted additional $125 per 
year under 59.03 (2)(f), such additional com
pensation being intended to cover his statu
tory duties as chairman under 59.05. 29 Atty. 
Gen. 154. 

See note to 59.03, citing 36 Atty. Gen. 587. 
The county board cannot delegate to a com

:rnittee of the board complete discretion as to 
whether legal action should be brought by the 
county to recover for loss it sustains by rea
son of damage to motor vehicles owned by it. 
It can adopt a resolution directing that as 
claims arise they be referred to a designated 
committee, and that it in turn refer them to 
the district attorney, and if in his judgment 
the county has a valid claim or cause of ac
tion for an amount in excess of the probable 
expense of collection, that he proceed forth
with to commence an action thereon in the 
name of the county. The county board cannot 
delegate to a committee of the board complete 
8.uthority to cOiffipromise claims against the 
county arising from the operation of county
owned motor vehicles. It would be proper to 
authorize a designated committee to compro
mise and settle, for an amount not in excess 
of the probable expense of defending the 
county, any claim which in the opinion of the 
district attorney, if litigated, would probably 
result in a judgment against the county for a 
greater amount. The board could also direct 
such a committee to discuss the matter of set
tIement of claLms against the county with 
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claimants or their attorneys and to recommend 
settlements to it. 38 Atty. Gen. 54. 

Members ofa county board elected prior to 
the time county board increased pel' diem 
compensation as provided in 59.03 (2)(f), are 
entitled to be compensated for serving as 
members of committees.of the county board at 
a per diem not to exceed that which they are 
entitled to receive as members of the board 
and are not entitled to compensation as mem
bers of said committees at the increased rate. 
38 Atty. Gen. 238. 

A county board member has no right by vir
tue of his board membership to attend execu
tive sessions of committees of which he is not 
a member. 38 Atty. Gen .. 580. . '. 

Where a county fair is conducted bya 
county bOaJ'd_ through a fair committee which 
is not a county agricultural society organ
ized or existing under 94.03, Stats. 1951, allre
i;!eipts and disbursements must be handled 
through the county treasur_er as provided.in 
59.73 and 59,20. '40 Atty. Gen. 228., " 

A county board member is limited toone 
per diem each day even though. he meetl;l as 
a member of the county board or as a mem
ber of one committee in the afternoon and 
asa member of a different committee in the 
evening. He receives mileage in either event 
for _ one round trip only from home to the 
place oimeeting each day, even though he 
goes home between afternoon and evening 
sessions. 42 Atty. Gen. 326. . 

40.02 (4), 59.03 (2), and 59.06, Stats. 19fH, 
do not authorize a county board member to 
collect 2 per diems on the same day. 50 Atty. 
Gen. 187., 
, 59.06 (2), Stats. 1961, inclUdes expenses· of 
the county highway committee attending road 
schools and other meetings, as well as other 
county cOiffiffiittees. 51 Atty. Gen. 183. ' 

A county board of supervisors can increase 
the number of days a supervisor can be com
pensated for committee service, even after 
services have been rendered, but cannot vali
date excessive paYJIlents. 54 Atty. Gen. 191. 

A county board supervisor is not entitled to 
per diem for appearing before a committee of 
which he. is not amember unless he is directed 
by the county board to appear or unless he is 
appearing for another county board commit
tee with its consent on a matter within the au
thol'ized concern ,of the cOlllllllittee ·of which 
he is a member. 57 Atty. Gen. 130. ' 

59.07 (Infro. par.) Hisfory: )955 c.65I'; 
Stats. 1955 S. 59.07 (intro. par.). . 
. E.difor's Nofe: The notes to Bill No, 535, S., 
mdlCate that the substance of sections. 59.07 
through 59.08, Stats. 1953, was largely pr.e
served in the new section 59.07 created by ch. 
651, Laws 1955. For that reason, the history 
of. 59.07 in this volume includes the history of 
the predecessor sections wherever that history 
can be ascertained. . 

On exercises of police power and taxing 
power see notes to secs. 1 and 13, art. I;; on 
taking private property for public .use see 
notes to sec. 13, art. I; on the public purpose 
doctrine and on delegation of power see notes 
to sec. 1, art. IV;on powers of county boards 
see notes to sec. 22, art. IV; on uniform town 
and county government see notes to sec.' 23, 
art. IV:; on ,salarych'anges see notes to sec. -26, 
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art. IV; on election, terms, and removal of 
county officers see notes to sec. 4; art. VI; on 
jurisdiction of circuit courts see notes to sec. 
8, art. VII; on the rule of taxation (property 
taxes) see notes to sec. 1, art. VIII; on limita
tions, of indebtedness and direct annual tax 
to. pay debt see notes to sec. 3; art. XI; on 
acquisition of lands by the state and sub
divisions see notes to sec. 3a, art. XI; on 
election or appointment of statutory offi. 
cers see notes to sec. 9, art. XIII; on eminent 
domain see notes to various sections of ch. 32; 
on special schools see notes to 38.36-38.60; on 
veterans' affairs see notes to various sections 
of ch. 45; on public welfare see notes to vari
ous sections of ch. 46; on child welfare serv
ices see notes to 48.56-48.59; on public assist
ance see notes to various sections of ch. 49; 
on budgetary procedures see notes to 59.84 
and 65.90; on detachment of farm lands from 
villages see note to 61.74; on county and city 
civil service see notes to various sections· of 
ch. 63; on general municipality law see notes 
to various sections of ch. 66; on municipal bor
rowing and municipal bonds see notes to var
ious sections of ch., ,67; on land sold for taxes 
see notes to various sections of ch. 75; on, the 
power to lay, alter and discontinue town high
ways see notes to 80.39; on county highways 
see notes to various sect~ons of ch. 83; on mis
cellimeous highway provisions see notes to 
various sections of ch. 86; on regulation of 
places ,of amusement see notes to. 175.20; on 
kinds of actions see notes to 260.05; on re
covery of municipal forfeitures' see notes to 
288.10; and on powers of state and local !!u
thorities over traffic regulation see notes to 
various sections of ch. 349. 

';Res'olutions and all proceedings of the board 
are to be liberally construed with the purpose 
of ascertaining the real intent. Hark v. Glad
Well, 49 W 172, 5 NW 323. 

The authority given by sec. 669, R. S. 1818, 
"to make such orders concerning the corpo
rate property of the county" as the board may 
deem 'expedient, "to settle and allow all ac
counts, demands or causes of action against 
the c01.lnty", and to "have the care ,of the CoUl~
ty property and the management of the PUSl
ness and concerns of the county in all cases", 
empowers the boards of 2 counties to compro
mise and settle a matter of difference between 
them. Hall v. Baker, 74 W 118, 42 NW104. 

'. In the abse~ce of statutory authority, nei
ther the county board nor county officers have 
authority to incur liability for medical treat
ment of a pauper to cure him of inebriety as a 
disease. Putney Brothers v. Milwaukee 
County, 108 W 554, 84 NW 822. 

A city cannot maintain an action to restrain 
Its treasurer from paying over moneys in his 
hands belonging to the county on the ground 
that the taxes levied by the county were ille
gal. (State ex reI. Sheboygan v. County 
~oard, 194 W 456, and In re Application of Ra
cine, 196 W604, applied.) ,Appleton V, Outa
gamie County, 197W 4,220 NW 393: 
·,The·county board has only such powers as 

are expressly·'conferred on it or necessarily 
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implied from those expressly given. Dodge 
County v. Kaiser, 243 W 551, 11 NW (2d) 348. 

A subsequent county board's interpretation 
of action taken by a prior board is not bind
ing, but subsequent action taken by the same 
board may be material in determining its 
intent with reference to prior action taken by 
it. Bohn v. Sauk County, 268 W 213, 67 NW 
(2d) 288. 

. A county board has no authority to appro
priate money to defray the expenses of a com
mittee appointed to endeavor to secure the re
peal of a law of general application through
out the state. 2 Atty. Gen. 268. 

A county board may not establish a dental 
clinic. 9 Atty. Gen. 506. 

A county board has no authority to appro
priate money for arms and ammunition to 
equip members of so-called vigilance commit
tee. 15 Atty. Gen. 479; 16 Atty. Gen. 2. 

A county board has no authority to enact an 
ordinance regUlating the sale of milk. The 
board may organize county health depart
ment and this department may, in turn, make 
rules and regulations regarding sale of milk. 
21 Atty. Gen. 531. 

A county board may not create the office of 
county supervisor of music. 24 Atty. Gen. 
424. 

A county board cannot by ordinance give 
exclusive jurisdiction of traffic law violations 
to the county court. 26 Atty. Gen. 100. 

A county board may not pass an ordinance 
prohibiting sale and use of fireworks within 
the county. 27 Atty. Gen. 690. 

A county may not buy tires for resale to em
ployes. 39 Atty. Gen. 572. 

A county has no authority to appropriate 
funds to a nonprofit organization which has 
assumed the function of patrolling a lake 
within the limits of the county. 40 Atty. Gen. 
378. 
. A county has no authority to maintain a 
county farm as a separate enterprise. 41 Atty. 
Gen. 162. 

A county board does not have authority to 
enact a county-wide ordinance licensing ped
dlers. 46 Atty. Gen. 184. 

A . county has no power to engage in COll
structing roads and driveways on private 
lands or draining such lands. 46 Atty. Gen. 
206. 

Counties have no power to undertake ex
cavating, filling, landscaping, or any other 
construction work in connection with the 
building of a school, public or private. 48 Atty. 
Gen. 231. 

County boards (other than the Milwaukee 
county board) do not have authority to es
tablish a children's home. 51 Atty. Gen. 184. 

59.07 (1) History: Stats. 1953 s. 59.01, 59.07 
(1); (2), (2m), (4), (17m), (24), 59.08 (26), 
(29), (34), (57), 59.67 (2); 1955 c. 236, 651; 
Stats. 1955 s. 59.07 (1); 1963 c. 345; 1967 c. 2'1; 
1967 c. 92 s. 22; 1969 c. 276 ss. 588 (1), 610; 
1969 c. 416. 
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An offer to purchase or a contract for 'the 
purchase of the property of a county, to be 
binding on either party, must be made with 
the county board of supervisors as such, ex
cept where there is some person expressly au
thorized to sell it. McCrossen v. Lincoln 
County, 57 W 184, 14 NW 925. 

Under sec. 652 and 1523, R. S. 1878, a county 
board could delegate to a committee of its 
members the power to purchase a poor farm 
for the county. French v. Dunn County, 58 W 
402,17 NW 1. 

The county board has no authority to lease, 
gratuitously, the office space in the office of 
the county judge, with his consent, to an ab
stract company operating its business for pri
vate gain. 12 Atty. Gen. 1. 

A county board may authorize a committee 
composed of certain of its members and trus
tees of the county .asylum to make prelimi~ 
nary arrangements for erection of a building 
for a county asylum, such committee to pro
cure plans and solicit bids and let contract and 
chairman of county board and county clerk to 
execute such contract with successful bidder, 
at total cost of not to exceed specified sum ap
propriated for purpose. 13 Atty. Gen. 328. 

A county may sell to the state, and the state 
may buy from the county, gravel for highway 
construction purposes from a pit owned or 
operated by the county. 14 Atty. Gen. 227. 

When a county leases the courthouse as a 
commercial enterprise it is liable for torts oc
curring through negligence of its officers or 
agents. The county board has the right to 
permit use of the courthouse for nongovern
mental functions provided such use is in the 
interests of public welfare, and does not inter
fere with use of the court rooms by the judi-
ciary. 22 Atty. Gen. 404. . 

A cO"\lnty has only such powers as are given 
by statute and cannot purchase lands for the 
purpose of avoiding the cost of providing 
bridges, highways, etc., to such lands. A 
county may purchase land for park purposes 
under 27.065, Stats. 1935, and may borrow 
money therefor under 67.04 (1) (h), subject to 
limitations of 67;03. It may also acquire 
lands for forest reserves under 59.98. 25 Atty. 
Gen. 379. 

. A county board has authority to lease a 
county home to a private individual. 36 Atty. 
Gen. 515. 

A county board has no authority to delegate 
to the superintendent of the county allylum 
power to put in effect a program to fireproof 
the asylum and to spend the money appropri
ated for this purpose. 36 Atty. Gen. 646. 

The county board has authority to make 
new installations at a county asylum pursuant 
to this subsection. Such authority no longer 
rests in the board of trustees since amendment 
of 46.18 by ch. 268, Laws 1947. 37 Atty. Gen. 
285. . . 

Where a county owns a highway in fee the 
county board may sell interest required to per" 
mit a private individual to place footings for 
abuilding in right-of-way. 38 Atty. Gen. 175. 

The county board has power to include re~ 
strictions on the use of premises in convey
ances of county lands acquired by tax deed. 
38 Atty. Gen. 386. 
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. A:county has no power tblease lands reg
istered under the forest crop law. 40 Atty. 
Gen. 481: 

The authority to contract and expend county 
funds for the. construction of a county high
Way garage is solely within the powers of the 
county board under 59.07 (4) (a) and (c), 
Stats. 1953. 43 Atty. Gen. 10.' . . 

Only the county board has the authority to 
lease county-owned land. 43 Atty. Gen. 10. 

A county has power to establish and oper
ate, through its county board, a parking . lot ' 
or"parking facility. It may pay the cost of 
SUch a facility only from its general funds or 
from revenue . bonds. It may not use general 
obligation bonds or the proceeds of. a bond 
issue raised for another purpose. No refer
endum is necessary for-theissuance of rev
enue bonds by a county for the purpose; of 
erecting a parking facility. 45 Atty. Gen: 204. 

See note to 27.015,cithig 46 Atty. Gen: 168. 
A 'county board has power to survey and 

plat county property as' an aid to sale. 46 
Atty. Gen. 216. ". . .' . 

. See note to 30:30, citing 50 Atty. Gen. 91. 
.' Under 59.07 (1) and 59,875, Stats. 1963, the 

county' ha,s the' power to lease space to the' 
D, H. I.A for milk-testing purposes. 52 Atty. 
Gen. 356. .' .... 

.. Seenote to 59.23, citing 52 Atty. Gen,377. 
. Under 59.07 (1) and 66.30, Stats.1965, coun

ties may appropriate funds for joint operation 
by publi<; ,authority of a "youth, camp", . 54 
~tty. Gen. 101. . 

59.07(lm) History: 1957 c. 213; Stats. 1957 
s. 59.07 (1m). .,' ; ... ' , 

. 59.07 (2) History: Stats. 1953s. 5~.07(4), 
(23), 59.08 (14), (14m); 1955 c. fi51; Stats. 
1955 s. 59.07 (2); 1959c. 173, 490; 196~ c. 594. , 

The county board of,supervisors, after hav~ 
ing determined the .amount of ins).lr;mc,e to be 
carried, may delegate authority to the county 
training schoolpOard, to procure such insul'" 
ance upon the county training school build
ings in the na.me of the. county. 3 Atty. Gen; 448. .,... ,,' ...... ' '. .' 

This subsection authorizes the ~ i:ovnti 
board to insure county bui,ldings in am1,ltual 
company. 9 Atty; Gen. 59.0 .. " . " . 

59.07 (23), Stats. 1941, which empowers the" 
county board of each county to provide by or.~ 
dinance for the carrying of inl:)urance, does not 
extend to workmen's compensation insurance. 
31 Atfy. Gen. 76.···· .. . '. " .. " ., . .,' 

Under this s.ubsection a: Gou"nty-board 'may 
provide insurance fbI' only 6n'e "county-owned 
motor vehicle and need not carry insurance 
for all county-owned vehicles. 35 Atty. Gen: 
265;' '. . 

Under 59.07 (2)(c) a county, may provide 
for and pay all or part of the premiums for 
group accident and health as well as hQspitali-. 
zationinsuranc.efor· county employes. 39 
Atty; Gen. 36. 0' ", . " .' , .,' .• 

A county boqrd may insure' it$ inter,est in 
property on which it has tax liens,42'Atty. Gen. 225. ' . . .. .,,' 

59.07 (2)(c) dbes riot extehdto anassistaht 
county agehferilployed jairi.tly'by the univer-' 
sHy of Wisconsin and the county, if such em
ploye is not carried on the county payroll but 
is paid entirely by the state and is compen-
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sated by the state for his traveling expenses. 
45 Atty. Gen. 248. 

.' ~9.07 (3) History: R. S. 1849 ,c. 10 s. 27 sub. 
2; R. S. 1858 c. 13 s. 27 sub. 2; R. S. 1878 s. 
669. sub. 2; Stats. 1898 s. 669 sub. 2; 1919 c. 
695 s. 21; Stats. 1919 s. 59.07 (3); 1939 c. 348; 
Stats. 1939 s. 59.07 (3), 59.08 (38); 1955 c. 651; 
Stats. 1955 s. 59.07 (3); 1967 c. 23. 

The word' "account" refers only to demands 
arising out of some express or'implied con
tract' or of some fiduciary relation. String
ham v. Winnebago County, 24 W 594. 

A claim to' have taxes on land refunded on 
the ground that they were illegal and exces
sive, through fault of the assessor, is not such 
a,c1aim a/3 tb,e ·coqnty board .. can allow. Kel
logg:v.Winhebago County, 42 W 97. 

: The term ."cause of action" is sufficiently 
broad to cover a right of action for tort. Brad
leyv. Eau Claire, 56 W 168, 14 NW 10; Hill 
v. Fond du Lac, 56 W 242, 14 NW 25. 
, ,A county boardlTIay compromise claims or 
ju!,!gments in favor of the county. ,25 Atty. 
Gen. 397. 

A county may avail itself of protection of 
the statute of lirnitations against claims, but 
it mayalsQ waive such defense. 26 Atty. Gen. 
8 .. 
:.Except as otherwise provided by law it is 

contemplated by this subsection, 59.17 (3) 
and 59.20 (2), that all claims against a county 
are to be audited by the county board before 
p~yrrient: 32 Atty. Gen. 347. . 

. >59.07. (3m) History: 1963 c. 528; Stats. 1963 
s: 59.07 (3m). 

59.07 (4) History: 1945 c. 156; Stats. 1945 
s. 59.073; 1947 c. 362 s. 2; 19.49 c. 262 s. 4; 
1951 c. 617; Stats. 1951 s. 59.073, 59.08 (62); 
195,5 c. 651; Stats. 1955 s. 59.07 (4); 1957 c. 
60. . 

, 59.07 (5) History: R. S. 1849 c.10 S. 27 
sub .. 5, 6; R. S. 1858 c. 13 s. ,27 sub. 5, 6; R. S. 
1878 s. 669 sub. 5, 6; Stats. 1898 s. 669 sub. 5, 
6; 1919 c, 691$ s. 21; Stats. 1919 s. 59.07 (5), 
(6); 1955 c. 651; Stats. 1955 s. 59.07 (5). 

Contracts within the authority of the coun
tyboard are valid, but it cannot so contract 
as to divest the statutory authority of other of
ficers. A contract by the county treasurer for 
the publication of the tax list IS not affected 
bY a contract with the board letting all the 
public printing. Beal v. St. Croix County, 13 
W500. . 

The law has not confided the management 
of. criminal cases to th€l county board. Mont
goinery v. Jackson County, 22 W 70. 

The legislature may authorize the board of 
a particular county to contract for publishing 
the tax list; but a contract made is subject to 
a repeal of the law, whereupon the power of 
the treasurer is restored. Pott v. Sheboygan 
County, 25 W 506. ' ' 

The legislature may subsequently legalize 
any: contract or agreement of the board which 
it could have authorized: Single v. Marathon 
County, 38 W 363 .. ' '. ' 

A special contract by the board at the time 
6:1' tax sales, with the purchasers or their as
signs, to refund on demand the moneys paid 
thereon, if; through the failure of the officers 
toe'omply with the law,the certificates should 
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be void, is invalid. Hyde v. Kenosha County, 
43 W 129. 

The county board has no power to take a 
note and mortgage for a fine imposed on a 
person with a 'view to his release from im
prisonment; such note and mortgage are void. 
Manitowoc County v. Sullivan, 51 W 115, 8 
NW12. 

It does not follow as an incident of the 
county's ownership of delinquent taxes that 
the board can remit or give away such taxes, 
and no such power can be inferred from this 
section. Crandon v. Forest County, 91 W 239, 
64NW 847. . 

,Where a county has obtained a judgment 
and failed to collect the same on execution, 
the duty devolves upon· the county board to 
represent the county and conduct its business 
in regard to such further efforts to collect the 
claim as in the, judgment of the board were 
proper. Washburn County v. Thompson, 99 
W 585, 75 NW309. 

A county is liable for taxes collected of a 
town by mistake.. Milwaukee v. Milwaukee 
County, 114 W 374,90 NW 447. 

The county' has no power to donate county 
funds, by appropriating money as a charity 
to a claimant whose claim was disallowed. 
Only the county can sue to recover it back, a 
taxpayer's right to sue being confined to in
junction to prevent payment. Kircher v. Ped
erson, 117 W 68, 93 NW 813. 

Where a member of the county board re
ported to the board that an amount of money 
belonging to the county was in the possession 
of the sheriff by reason of excessive charges, 
and urged that action be taken to collect the 
amount from the sheriff, the board's response, 
by adopting a motion that the sheriff's bills 
already allowed and paid be accepted by the 
board, amounted to a refusal to bring an 
action and showed that any demand on the 
board .for action would be futile, so that the 
member in question, as a taxpayer, was en
titled, without further resorting to the board, 
to bring an action to recover the amount from 
the sheriff for the county. Yates v. Helstern, 
235 W 88, 292 NW 311. 

Under this section the county board may 
determine that the office of the county pen
sion department be kept at a designated place 
other than the county seat. Linden v. Bab
cock, 241 W 209,5 NW (2d) 759. 

The county board may appropriate money 
for the county school of agriculture and do
mestic science or the county training school at 
any legal meeting of the board. 2 Atty. Gen. 
259. 

A county board has no power to borrow 
money in anticipation of taxes levied to build 
county roads, the cost thereof not being a 
current expense. 3 Atty. Gen. 62. 

The county board has· power to appoint a 
committee, to hire experts to aid the county 
board in making the county assessment. 1912 
Atty. Gen. 210; 4 Atty. Gen. 59. 

A provision of a contract made by a county 
board with a corporation or other person for 
the giving of a bond by' the other party for 
its pel'formance which is not a statutory re
quirement may be modified by subsequent 
agreement so as to relieve such party from ob
ligation or to permit· the filing of a substitute 
bond; . The county board has power to mod-
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ify a contract requiring giving ofa surety 
company bond to secure performance thereof 
(su-ch requirement being solely a creature of 
cbntract), so as to relieve from obligation to 
give bond or to substitute for the surety com
pany bond one with another kind of surety. 
13 Atty. Gen. 129. 

A resolution adopted by a county board pro
viding that all resolutions calling for appro
priation of money shall be presented to the 
county clerk at least 10 days prior to opening 
da;v of .the annual meetin.g, and that no such 
resolutIOn shall be receIved by the board 
without unanimous consent of the board after 
thaUime, is a mere resolution of the board for 
its own proceedings and may be changed, ig
nored or suspended by action of the board. 
18 Atty. Gen: 268. 

A county board is without power to appro
priate money to payoff a mortgage existing 
against real estate conveyed to the county by 
an inmate of county home. 23 Atty. Gen. 86. 

Seehote to 26.13, citing 25 Atty. Gen. 532. 
A county board may supply the district at

torney's office with law library equipment al
though not obliged to do so. 26 Atty. Gen. 12. 

Ah appropriation to employ a private at
torney to resist application by railroad before 
interstate commerce commission for permis
sion to abandon branch running through the 
county is within the power of a county board 
under 59.07 (6) and 59.08 (28), Stats. 1937. 
27 Atty. Gen. 162. 

A county board has power to determine the 
location of county offices, including that of 
the county agent, at least where housing is at 
county expense. 28 Atty. Gen. 339. 

A county is without power, emergency or 
otherwise, to provide by resolution that it will 
not continue a hus):>and and wife on its pay
roll -at the same time nor employ any man 
whose wife -is gainfully employed nor any 
woman whose husbahd is gainfully employed. 
28 Atty. Gen. 446. - -

The power of a county to bargain collec
tively with labor unions and to make agree
ments as to hours, wages, nondiscrimination, 
etc., is discussed in 29 Atty. Gen. 82. 

As to county furnishing supplies for circuit 
court reporter, see note to 252.18, citing 31 
Atty. Gen. 222. 

A county board is not authorized to appro
priate public funds to private organizations 
for the purpose of furnishing welfare services 
and entertainment to members of the armed 
forces of the United States. 33 Atty. Gen. 51; 

A county has no authority to appropriate 
funds to towns to make up a deficit resulting 
from the sale of county forest crop lands. 35 
Atty. Gen. 226. 

A county board does not have authority to 
provide a police radio for a state conservation 
warden. 35 Atty. Gen. 259. 

A county board is not authorized to provide 
for per diem and expenses of town, city and 
village clerks attending meetings called by 
county clerk for the purpose of instructing 
them in their duties and to discuss local prob" 
lems. 35 Atty. Gen. 386. 

Counties are not authorized to enact ordi~ 
nances prohibiting operation of certain types 
of motor boats. 36 Atty. Gen. 201. 

See note to 29.174, citing 36 Atty. Gen. 589. 
A county board may not donate money to 
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help-payoff the indebtedness of a private hos
pital. 37 Atty. Gen. 100. 

See note to 46.18, citing 39 Atty. Gen. 330. 
A county cannot build up unappropriated 

sinldng fund. 39 Atty. Gen. 367. 
Depreciation of building and equipment 

used for the aged may be fixed by the county 
board. 43 Atty. Gen. 338. 

59-.07 (6) History: R. S. 1849 c. 10 s. 38; 
1872 c. 170; R. S. 1878 s. 669 sub. 7; Stats. 
1898 s. 669 sub. 7; 1919 c. 240; 1919 c. 695 s. 
21; Stats. 1919 s. 59.07 (7); 1929 c. 69; 1931 c. 
220; 1935 c. 150; 1939 c. 87; 1941 c. 87; 1943 c. 
56; 1951 c; 217;1955 c. 651; Stats. 1955 s. 
59.07 (6). 

59.07 (7) History: R. S. 1849 c. 10 fl. 38; 
1872 _c. 170; R. S. 1878 s. 669 sub. 7; StaH;.' 
1898 s. 669 sub. 7; 1919 c. 240; 1919 c. 695 s. 
21; Stats.1919 s. 59.07 (7); 1929 c. 69; 1931 
c. 220; 1935 c. 150; 1939 c. 87; 1941 c. 87; 1943 
c. 56; 1951 c. 217; 1955 c. 651. 

A county officer appointed as purchasing 
agent may be paid compensation for acting as 
such agent in addition to his regular salary as 
a county official. 31 Atty. Gen. 27. 

A central purchasing agency may be set up 
under 59.07 (7), Stats. 1957, to handle all pur
chases of supplies and. equipment for the 
county except those purchases authorized 
pursuant to 83.015 (1) or 59.08 (2). 47 Atty. 
Gen. 323. 

59.07 (8) History: R. S. 1849 c. 10 s. 38; 
R. S. 1849 c. 55 s. 2; R. S. 1858 c. 13 s. 45; 
R. S. 1858 c. 82 s. 1; R. S. 1878 s. 669 sub. 8; 
Stats. 1898 s. 669 sub. 8; 1919 c. 21; Stats. 
1919 s.59.07 (8);.1955 c. 651. 

if the county clerk in executing a tax deed 
affixes a seal formerly used by the board of 
supervisors it will be presumed, in the absence 
of proof, to be the only seal the county has. 
Dreutzer v. Smith, 56 W 292, 14 NW 465. 
- :A tax -deed bearing the signature of the 
county clerk with a scroll after it as his seal 
and -qn the left of his signature a device like a 
seal stamped into -the. paper, inclosing the 
words "County clerk Lincoln Co. Wis." was 
valid. Brown v. Cohn, 85 W 1, 54 NW 1101. 

_ Mere irregularity in describing the seal at
tached to a tax deed as the seal of the county 
board of supervisors instead of the seal of the 
county is.immaterial. Where -the seal itself 
was named the seal of the county, it was a 
good seal of the-county, having been adopted 
as such by the county board. Laughlin v. 
Kieper, 125 W161, 103 NW 264. 

59.07 (11) History: 1955 c. 651 s. 10; Stats. 
1955_ s. 59.07 (11); 1963 c. 543; 1965 c. 238. 

.59.07. (12) History: Stats. 1898 S. 670 sub. 
~3; 1917 c.566 s. 15; 1919 c. 695 s. 34; Stats; 
1919s. ,59.07 (12); 1955 c. 651; 1969 c. 285. 

59.07 (13) History: 1913 c. 70; Stats. 1913 
s. 670 sub. (18); 1919 c. 695 s. 36; Stats. 1919 
s. 59.07 (13); 1931 c. 233; 1933 c. 377; Stats. 
1933 s. 59.07 (13), (20); 1941 c. 136; 1947 c. 
586; Stats. 1947 s. 59.07 (13); (20), 59.076; 
1951 c. 84; 1955 c. {j51; Stats. 1955 s. 59.07 (13). 
':An -appropriation -made pursuant to 59.07 

(13) is discretionary with the county board. 
An appropriation so made is to be raised by a 
genetaUaxon the county. 20 Atty. Gen. 986. 
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The words "each year" used in 59.07 (13) 
(a), relating to discretionary appropriations 
to local municipalities by the county board of 
an equivalent for taxes on certain county
owned property, mean annually, and but one 
appropriation may be made in anyone calen
dar year, even though appropriation for one 
town was omitted by mistake. 41 Atty. Gen. 
117. 

59.07 (14) History: 1911 c. 192; Stats. 1911 
s. 670 sub. (16); Stats. 1919 s. 45.23; 1921 c. 
422 s. 19; 1921 c. 590 s. 44; Stats. 1921 s. 59.07 
(14a); 1955 c. 651; Stats. 1955 s. 59.07 (14). 

59.07 (15) History: 1917 c. 301; Stats. 1917 
s, 670 sub. (25); 1919 c. 79; 1919 c. 695 s. 40; 
Stats. 1919 s. 59.07 (15); 1955 c. 651. 

59.07 (1S) History: 1927 c. 328; Stats. 1927 
s. 59.07 (18); 1949 c. 590; 1955 c. 651; Stats. 
1955 s. 59.07 (16). 

59.07 (1Sm) History: 1957 c. 256; Stats. 
1957 s. 59.07 (16m). 

59.01 (17) History: 1951 c. 350; Stats. 1951 
s. 59.07 (29); 1955 c. 651; Stats. 1955 s. 59.07 
(17). 

59.07 (18) History: 1923 c. 222; Stats. 1923 
s. 59.08 (9); 1925 c. 66; 1931 c. 77, 344; Stats. 
1931 s. 59.08 (9), (9b), (15); 1933 c. 187 s. 
4; Spl. S. 1933-34 c. 4; 1955 c. 651; Stats. 1955 
s. 59.07 (18); 1969 c. 271. 

Editor's Note: 59.08 (9), Stats. 1929, which 
authorized county boards to enact ordinances 
providing for the regulation, control, prohibi
tionand licensing of dance halls, etc., was con
strued and applied in State ex reI. Pumplin v. 
Hohle, 203 W 626, 234.NW 735; and 59.08 (9), 
Stats. 1935, on t he same subject, was con
strued and applied in Stetzer v. Chippewa 
County, 225 W 125, 273 NW 525. See also: 12 
Atty. Gen. 377; 14 Atty. Gen. 168; 14 Atty. 
Gen. 494; 20 Atty. Gen. 7; 20 Atty. Gen. 179; 
23 Atty. Gen. 536; 25 Atty. Gen. 693; 27 Atty. 
Gen. 439; 27 Atty. Gen. 550; 28 Atty. Gen. 347; 
28 Atty. Gen. 392; and 30 Atty. Gen. 25. 

59.D7 (18m) History: 1969 c. 487; Stats. 
1969 s. 59.07 (18m). 

59.D7 (19) History: 1935 c. 291; 1935 c. 462 
s. 2; Stats. 1935 s. 59.08 (22); 1941 c. 332; 1949 
c. 370; 1951 c. 47; 1953 c. 61; 1955 c. 651; 
Stats. 1955 s. 59.07 (19); 1967 c. 58. 

59.01 (20) History: 1943 c. 186; 1943 c. 490 
s. 10; Stats. 1943 s. 59.074; 1947 c. 206; 1951 
c. 524; 1953 c. 61; 1955 c. 651; Stats. 1955 s. 
59.07 (20); 1959 c. 659 s. 76. 

A county veteran's service officer, elected 
pursuant to 45.43, Stats. 1945, is eligible to 
come within a county civil service system as 
defined by 59.074. 35 Atty. Gen. 69. 

A county civil service ordinance containing 
provisions similar to 16.24 (1) (a) prohibit
mg the discharge of employe for political rea
sons does not prevent the discharge of an em
ploye who runs for political office if his cam
paign activities are conducted during work 
hours and interfere with performance of his 
duties. "Just cause" for discharge would not 
exist if he campaigned for office exclusively 
on his own time and it did not interfere with 
the performance of his duties. If an ordinance 

59.07(22) 

contains provision for leaves of absence, such 
a leave might be granted to an employe to 
enable him to run for political office. 37 Atty. 
Gen. 312. 

The compensation of county highway com
mittee employes subject to a civil service plan 
is to be determined under such plan and not 
by independent action of the highway com
mittee, in the absence of specific authority 
delegated by the county board. 39 Atty. Gen. 
519. 

See note to 59.23, citing 40 Atty. Gen. 140. 
Where a county civil service system estab

lished pursuant to 59.074, Stats. 1951, includes 
a deputy register of deeds and a tenure pro
vision thereof conflicts with the apparent 
right which 59.50 grants to the register of 
deeds to dismiss such deputy at pleasure, the 
tenure provision of said system controls. 41 
Atty. Gen. 105. 

59.01 (21) History: 1927 c. 536 s. 2; Stats. 
1927 s. 59.075; 1939 c. 143, 178; 1943 c. 360, 
526; 1945 c. 435; 1947 c. 178; 1949 c. 600; 1951 
c. 109, 224; 1955 c. 651; Stats. 1955 s. 59.07 
(21); 1963 c. 565; 1965 c. 458; 1967 c. 92. 

Under 59.075 (1), Stats. 1941, county school 
aids are raised by levy on all taxable property 
in the county and reduction in such aids re
sulting from national forest income will there
fore be reflected in the levy as a whole rather 
than merely in the levy on those particular 
properties located in school districts situated 
in national forests. 30 Atty. Gen. 115. 

The words "previous school year" in 59.075 
(1), Stats. 1945, refer to the school year end
ing in the spring or summer immediately be
fore the November meeting of the county 
board also referred to in said subsection. There 
is no specific date fixed by statute at the 
present time (January, 1947) by which the 
certificate of the county or city superintendent 
of schools referred to in (2) must be made 
and delivered as therein provided. Such cer
tificate should be made and delivered to the 
county clerk as soon as possible in advance of 
the November meeting of the county board 
and preferably early in October. 36 Atty. Gen. 
26. 

59.01 (22) History: R. S. 1849 c. 10 s. 28 
sub. 1; R. S. 1858 c. 13 s. 28 sub. 1, 7; 1876 c. 
110, 171; R. S. 1878 s. 670 sub. 1, 5; Ann. 
Stats. 1889 s. 670 sub. 1, 5; Stats. 1898 s. 670 
sub. 1, 5; 1919 c. 695 s. 23, 27; Stats. 1919 s. 
59.08 (1), (3); 1933 c. 187 s. 4; 1955 c. 651; 
Stats. 1955 s. 59.07 (22); 1963 c. 216; 1969 c. 
148. 

The county board may abolish a town, at
tach different parts of it to other towns, and 
provide that one of the latter shall succeed to 
the rights of the old town in specified proper
ty. La Pointe v. O'Malley, 47 W 332, 2 NW 
632. 

See notes to secs. 4 and 5, art. IV, citing 
Chicago & Northwestern R. Co. v. Oconto, 50 
W 189, 6 NW 607. 

'fhe same ordinance may provide for va
cating a town and for extending town govern
ment over the territory which constituted the 
vacated town. State ex reI. Hiles v; Wood 
County, 61 W 278, 21 NW 55. 

It will be assumed, at least in the absence 
of a clear showing to the contrary, that a 
county board, in the exercise of its power to 
create towns, was controlled by proper mo-



lives and stifficie11t reasons. A town 110. miles 
.long, andin places 2 or 3 miles wide was law
fully formed. Grunert v. Spalding, 10.4 W 
193, 80. NW 589. . 

The action '.ofa county board in detaching 
,territory from certain towns and creating 
from such territory 3 new towns, without the 
-matter,having been submitted to vote of the 
'electors of. the towns so divided, was invalid. 
When ,a town is divided and a new ,town 
created, the officers of the old town, residing 
.in the territory constituting the new town, 
lose their offices. Where, by. division of a 

;'lown.a school district formerly wholly within 
town becomes' partly located in 2 towns, it 
becomes a joint district. 10. Atty. Gen. 541. 

Where territory is deta,ched from one town 
'aildattache¢l to another pursuant ,to 59.0.7 
(22) cit is notnec~sary that an election be 
held. 29 Atty. Gen. 42. 

59:07(23) Hisi6ry:Spl. S. 1919 c. 2; Stats. 
1919 s . . 59;0.8 (7) ;1955 c, 651; Stats. 1955 s. 

,59.0.7 (23). , .' . 
.' " Carving names and records of those in the 
.armed sei'vices upon a granite plaque is a pub
Iica:tion of war records within the meaning of 
thissubs~etion. 34 Atty. Gen. 66. 

59.07 (24) History: 1927 c. 257; Stats. 1927 
s. 59.0.8. (7m); 1955 c. 579,651; Stats. 1955 s. 
59.0.7 (24). 

59.D7' (25) Hisfory: 1965. c. 134; Stats. 1965 
.s. 59.0.7 (25). 

'59.07. (25) History: 1935 c. 10.8; Stats. 1935 
s.59.D8(2D); 1955c. 651; Stats. 1955 s. 59.0.7 
(20). 

59;07 (27) History: 1935c. 392; Stats. 1935 
s. 59.0.8 (21);1955 c. 651; Stats. 1955 s. 59.0.7 
(27). . 

59.07 (28) History: 1939 c. 166; Stats. 1939 
s. 59.0.8 (21m); 1955c. 651; Stats. 1955 s. 59.0.7 
(28). 

59.07 (29) Hist9ry: 1935 c. 101; Stats. 1935 
s. 59.0.8 (23); 1937 c. 315; 1945 c. 550.; 1955 c. 
651; Stats. 1955 s. 59.0.7 (29). 
, A colinty board has no power or authority 

to appoint either a committee composed en
tirely of members of veterans' organizations 
not members of the county board or a com
mittee consisting 6f members of the county 
board and members of veterans' organizations 
with authority to aid and"assist the county 
service officer. A county board has no power 
to delegate any authority to such committee 
or to appropriate any money for its expenses. 
33 AttY.Gen.113. . ' ' 

,59.01(30.) ,Histor~:1937 c.28; Stats. 1937 
s. 59.0.8 (28); 1955 c. 651; Stats. 1955 s. 59.0.7 
(3,Dh·1961 c. 41; 1965 c. 34; 1967 c.195 . 
. A,n industrialdevelvpment committee may 

be appointed under 59.0.7 (3D). 46 Atty: Gen. 
196., ' . 

59.D7(31) History: 1937 c. 412; Stats. 1937 
s. 59.0.8 (3D); 1949 c. 52; 1955 c. 651; Stats. 
1955 s. 59.0.7 (31). 

:S9m (32)History:1~45c. 89; Stats: 1945 
s. 59.0.8 (48); 1955 c. 651; Stats: 1955 s. 59.0.7 
(32) .. ' . 

4:18 

59.07 (33) History: 1939 c. 34; Stats. 1939 
s. 59.0.8 (33); 1955 c. 651; Stats. 1955 s. 59.07 
(33); 1967 c. 135. 

,59.D7 (34) History: 1939 c. 29;· Stats.1939 
s. 59.0.8 (31); 1955 c. 651; Stats. 1955 s. 59.0.7 
(34). . .. 

59.07 (35) History: 1939 c. 51; Stats. 1939 
s. 59.08 (37); 1955 c. 651; Stats. 1955 s. 59.07 
(35). 

59.07(36) History: 1939 c. 356;Stats.: 1939 
s. 59.08 (39); 19.55 c. 651; Stats. 1955 s, 59.0.7 
(36). . . . ' 

59.07 (37) History: 1941 c. 14; Stats, J94J 
s. 59.0.8 (40.); 1945 c. 588; 1955 c.651; Stats. 
1955 s. 59.0.7 (37). . . 

'" 59.07 (38) History: 1941 c. 145;' Stats. 1941 
s. 59.0.8 (41); 1955 c. 651; Stats., 1955 s. 59.07 (38). ..' , , . , ' 

59.D7 (39) Hisiory:1943 c .. 195; Stat~,i943 
s. 59.08 (46); 1955 c. 651; Stats. 1955 s. 59.0.7 
(39). . 

59.07 (40) History: 1945 c. 143; Stats. '19.{l> 
s. 59.0.8 (49); 1955 c. 651; Stats. 1955 s. 59.0.7 
(40.); 1969 c. 276 s. 616. '" 

59.07 (41) History: 1947 c. 68; Stat~. 194~ 
s. 59.0.8 (58); 1955 c. 482, 651; Stats. 1955' S. 
59.07 (41). ' ., ':. 

A tax must be spent at the level at which 
it is raised, and a county providing ambulance 
'service under 59.0.8(58), Stats. 1951, may not 
arbitrarily exclude any portion of the county 
from the area to be served. 42 Atty. Gen: '1~. 

59.07 (42) History: 1953 c.5D6; 'Stats. 1953 
s. 59.0.8 (52); 1955 c. 651; Stats. 1955 s. '59.07 
(42). .~ 

. 59.07 (43) History: 1945 c. 192; Stats. 1945 
s. 59.0.8 (51); 1949 <;. 462; 1955 C. 651; Stats. 
1955 s. 59.0.7 (43). ' ., " 
.A county agricultural agent or.,representa

tIVe employed pursuant to 59.87 may serve as 
a member of a county park commission and 
may be compensated under. 59.07 (43). 45 
Atty. Gen. 253. ", 

59.07 (44) History: 1949 c. 186; Stats. 1949 
s. 59.0.8 (61); 1955 c. 651; Stats. 1955 s. 59.0.7 
(44); 1961 c. 155; 1963 c. 50.6 s. 8; 1969 c., 276 
s.608. , 

Under 59.0.7 (44) the county corporation 
~ounsel must be ~harged with the duty of act
mg as legal adVIser to the county board its 
committees, and county officers. Hemay'not 
be limited to serving the county welfare·de
partment. 49 Atty. Gen. 9.7. 

. 59.D7 (46) History: 1949 c. 66; Stats.1949 
(~6~~.D8 (59); 1955 c .. 651; Stats. I9q5 8. 59.0.7 

59.07 (47) History: 1947c. 519; Stats. 1947 
s. 59.0.81; 1955 c. 651; Stats. 1955 s.59.D7 (47). 

, 59.D7 (48) History: 1967. c. 143; Stats.1967 
s. 59.0.7 (48).,.; 

.. 59.07(49) History: 1919 c. 20.4; 1919 'c. 
695 s. 4o.li; 1919 c. 70.2 s. 33; Stats. 1919 's'. 
59.0.7 (16); 1955 c. 651; Stats> 1955 8;59.0.7 
(49). . . ' . . ..' 
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Powers of counties to regulate the erection 
and location of billboards under 59.07 (49) 
and 59.97, Stats. 1955, are discussed in 46 Atty. 
Gen. 148. 

59.07 (50) History: 1947 c. 249; Stats. 1947 
s. 59.08 (55); 1955 c. 651; Stats. 1955 s. 59.07 
.(50) .. 

, 59~07 (51) History: 1929 c. 487; Stats. 1929 
s. 59.996; 1955 c. 651; Stats. 1955 s. 59.07 (51); 
1967 c: 87; 1969 c. 154. 

59.07 (52) History: 1929 c. 314; Stats. 1929 
s. 59.08 (13); 1953 c. 570; Stats. 1953 s. 59.07 
(31), 59.08 (13); 1955 c. 539, 651; Stats. 1955 
s.59.07 (52); 1957 c. 328; 1965 c. 22, 252. 

See notes to secs. 1 and 23, art. IV, citing 
West Allis v. Milwaukee County, 39 W (2d) 
356, 159 NW (2d) 36. 

59.07 (52) (b) deals with a grant of power 
to counties; it does not restrict or limit any 
municipality in the ownership, construction, 
and operation of incinerator facilities and 
dump sites or require them to use or contract 

·for the use of facilities which may be con
'structed by the county. West Allis v. Milwau
kee County, 39 W (2d) 356, 159 NW (2d) 36. 

. 59.07 (53) History: 1947 c. 128; Stats. 1947 
s. 59.07 (27); 1951 c. 564; 1953 c. 53; 1955 c. 
651; Stats. 1955 s. 59.07 (53); 1957 c. 340. 

An ordinance of a city located in Milwaukee 
county, in prohibiting burning of tires, uphol
stery, or other parts of junked motor vehicles, 
is not superseded as being within the subject 
matter of a prohibitory ordinance of the coun
ty embracing only the subject of smoke, fumes 
and odors resulting from burning of material. 
The city ordinance can be sustained on the 
basis that it curtails a fire hazard. Highway 
100 Auto Wreckers v. West Allis, 6 W (2d) 
637,96 NW (2d) 85, 97 NW (2d) 423. 

59.07 (54) History: 1939 c. 148; Stats. 1939 
s. 59.08 (36); 1943 c. 308; 1955 c. 651; Stats. 
1955 s. 59.07 (54). 

59.07 (55) History: 1949 c. 390; Stats. 1949 
s. 59.08 (60); 1955 c. 651; Stats. 1955 s. 59.07 
(55); 1957 c. 97. 

59.07 (56) History: 1965 c. 537; Stats. 1965 
.s. 59.07 (56). 

59.07 (57) History: 1955 c. 291, 651; Stats. 
1955 s. 59.07 (57). 

59.07 (58) History: 1969 c. 433; Stats. 1969 
s. 59.07 (58). '. ' 

• 59.07 (59) History: 1965 c. 574; Stats. 1965 
s .. 59.0'7(59); 1969 c. 276 s. 588 (8). 

, 59.07 (60) History: 1955 c. 169, 651; Stats. 
1955 s. 59.07(60); 1957 c. 610; 1961 c. 40. . 

Under 59.07 (60) Wood county is author
ized to appropriate money to the soil and wa
ter conservation district of Portage county for 
a watershed protection project beneficial to 
Wood county but carried out in Portage coun
ty. 52 Atty. Gen. 231. 

59.07 (Gl) History: 1955 c. 269, 651; Stats. 
1955 s. 59.07 (61); 1957 c. 380; 1963 c. 419 s. 3. 

59.07 (62) History: 1955c. 390, 651; Stats. 
1955 s. 59.07 (62). 

59.07(92) 

59.07 (63) History: 1955 (!. 259; 651; Stats. 
1955 s. 59.07 (63). 

59.07 (64) History: 1955 c. 651; Stats. 1955. 
s. 59.07 (64). 

Under 59.07 (64), Stats. 1955, a county 
board may not enact an ordinance prohibiting 
the sale or gift of beer to any person under the 
age of 21 years unless accompanied by parent 
or guardian, and prohibiting the purchase of 
beer by any person under the age of 21 years. 
Maier v. Racine County, 1 W(2d) 384, 84 NW 
(2d) 76. 

59.07 (64) probably enabels a county to en
act ordinances prohibiting drunkenness and 
disorderly conduct. 46 Atty. Gen. 12. ' . 

A county curfew ordinance would not apply 
in cities and villages within the limits of the 
county. 56 Atty. Gen. 126. 

59.07 (65) History: 1957 c. 23;' Stats.1957 
s. 59.07 (65). 

59.07 (66) History: 1955 c. 695; Stats. 1955 
s. 59.07 (66). 

59.07 (67) History: 1957. c. 4:94; Stats. 1957 
s. 59.07 (67). 

59.07 (68) History: 1957 c. 422; Stats. 1957 
s. 59.07 (68). 

59.07 (69) History: 1957. c. 129; 1957 c. 
610 s. 20; Stats. 1957 s. 59.07 (69). '.' 

59.07 (70) History: 1957 c. 82; 1957 c. 610 
s. 21; Stats. 1957 s. 59.07 (70). . 

59.07 (71) HistorYI 1961 c. 95j Stats. 1961 
s. 59.07 (71). 

59.07 (73) History: 1961 c. 447, 496: Stats. 
1961 s. 59.07 (73). 

59.07 (74) HistorYI 1961 c. 447, 496: Stats. 
1961 s. 59.07 (74); 1963 c. 345. ' . 

59.07 (75) HistorYI 1959 c. 643; Stats. 1959 
s. 59.07 (75); 1961 c. 325; 1969 c. 276 s. 588 (6). 

59.07 (76) History: 1961 C. 540: Stats. 1961 
s. 59.07 (76). , 

59.07 (77) History: 1961 c. 217; Stats. 1961 
s. 59.07 (77). 

59.07 (SO) History: 1961 c. 552; Stats.' 1~6i 
s. 59.07 (80). 

59.07 (84) History: 1969 c: :210; Stats. 1969 
s. 59.07 (84). 

59.07 (85) History: 1961 c. 508;Stats. 1961 
s. 59.07 (85); 1967 c. 83. . 

59.07 (86) History: 1963 c. 222; Stats.1963 
s. 59.07 (86). ' 

59.07 (07) History: 1965 C. 159; Stats. 1965 
s. 59.07 (87). 

59.07 (89) History: 1965 c'.306; Stats, '1965 
s. 59.07 (89). 

59.07 (90) History: 1969 ,c .. 30,8; Stats.' J969 
s. 59.07 (90). 

59.07 (91) History: 1965 C •. 281; Stats. 1;65 
s. 59.07 (91). 

59.07 (92) HistorYI 1969 c. 482; Stats. 1969 
s. 59.07 (92). 
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59.071 Hisfory:1965 c. 90; 1965 c. 659 ss. 
23 (2), 24 (9); Stats. 1965 s. 59.071; 1~67 c. 279. 

See note to sec. I, art. IV, on publIc purpose 
doctrine, citing State ex reI. Bowman v. Barc
zak, 34 W (2d) 57, 148 NW (2d) 683. 

59.075 Hisfory: 1967 c. 250; Stats. 1967 s. 
59.075. 

59.08 Hisfory: 1945 c. 456; Stats. 1945 s. 
59.07 (4) (C)i 1949 C. 98, 280; 1955 c. 651 s. 11; 
Stats: 1955 s. 59.08; 1957 c. 539, 680;. 1959 c. 
628. 

Under 59.07 (4) (c), Stats. 1951, the county 
may not accept a combination bid covering 
both the heating and plumbing on a <;OUI;tty
building project, when the county ha~ l11vIted 
the submission of bids on the heatl11g and 
plumbing separately,. even though such com
bination bid is lower than the aggregate 
amount of the lowest separate bid for the 
heating plus the lowest separate bid for the 
plu:tnbing. Statutory requirements for the .let
ting of public work to the lowest respoJ?slble 
bidder imply a common standard by WhICh to 
measure the respective bids, and that any 
change in the bidding terms shall be made 
known to all bidders alike, and that no such 
change shall be made known to but one bidder 
or effected after the bids have been received 
and opened in order to quali~y a. l;>id which 
otherwise would have been l11eliglble. The 
purpose of statutory requirements for the let
ting of public work to the lowe~t. resp.onsib~e 
bidder is to prevent fraud, faVOritism, ImpOSI
tion and improvidence. State ex reI. Grosvold 
v. Board of Supervisors, 263 W 518, 58 NW (2d) 
70. . . 
, Where a bidder's proposal, which contal11ed 
an offer to do certain refrigeration work at a 
red,uction of $500 if a certain type of equip
ment were substituted, was expressly made a 
part of the final ~ontract, the c~)Unty was. en
titled to adeductlOn when the bIdder obtamed 
permission and did substitute the other equip
ment although the bidder's act in inserting the 
offer to reduce the price if the substituted 
equipment were used was unauthorized. 
Richardson v. Green County, 6 W (2d) 321, 94 
NW (2d) 689: 

See notes to 66.29, citing Druml Co. v. 
Knapp, 6 W (2d) 418, 94 NW (2d) 615. . 

59.07 (4) (c), Stats. 1945, does not reqUIre 
that an FM radio which will cost in excess of 
$1.000 be purchased by a county through com
petitive bidding in the manner therein pro
vided. 35 Atty. Gen. 88. 

59.07 (4) (c), Stats. 1945, requires that all 
contracts for the construction, execution, re
pair, remodeling or improvement of any pub
lic 'work or building or for the furnishing of 
supplies or material of any kind whatsoever 
by a county, be let by. competitivE! bidding as 
provided by 66.29, where the estimated cost 
exceeds $1,000, excluding the highway con
tracts mentioned in said (4) (c). The fact 
that the contracts are to be entered into by 
the board of trustees of a county institution 
appointed under 46.18 would not justify dis
regarding the requirements of 59.07 (4) (c). 
36 Atty. Gen. 229. 

Where a contract for construction of pub
lic works has been entered into by a county, 
pursuant to 59.0,7 (4) (c), 66.29 and 289.16, 
Stats. 1945, partial payments may be made to 
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the contractor as the work progresses in ac
cOl'dance with the provisions of the contract 
without audit by the entire county board un
der 59.07 (3). 36 Atty. Gen. 601. 

Additional work on a county asylum build
ing which will add about $60,000 to the cost 
of about $65,500 covered by original contract 
must be let by contract to lowest responsible 
bidder under 59.07 (4) (c), Stats. 1951. This 
subsection does not apply to purchase of 
equipment such as mattresses, chairs and 
dressers. 40 Atty. Gen. 22. 

Construction of a new boiler room and in
stallation of a boiler furnace is an improve
ment and not within authorization to county 
highway committee to use machinery rental 
fund for general maintenance of a county 
highway garage. County board action and 
compliance with 59.07 (4) (c), Stats. 1951, is 
necessary. 40 Atty. Gen. 81. 

A county cannot avoid the. provisions of 
59.07 (4) (c), Stats. 1951, by splitting a job 
into smaller units, each costing less than 
$1,000. A county board may by a three
fourths vote authorize the direct construction 
of a county-owned building. To accomplish 
such purpose the county may hire the neces
sary tradesmen and supervisory employes on 
a temporary basis. 40 Atty. Gen. 489. 

This section does not apply to the purchase 
of such equipment as furniture. 46 Atty. Gen. 
9. 

A county by a three-fourths vote of its 
board of supervisors may authorize direct con
struction or repair of a county-owned building 
and may purchase materials for said construc
tion without taking bids where the estimated 
cost of such public work exceeds $1,000. 46 
Atty. Gen. 232. 

Farm machinery is "equipment" and not 
"material" or "supplies" and 59.08 (I), Stats. 
1957, requiring competitive bidding is not ap
plicable. 47 Atty. Gen. 69. 

A proposed contract for providing office 
space for the public welfare department of a 
county, which would be negotiated without 
obtaining bids, would be violative of 59.08, 
Stats.1967. 56 Atty. Gen. 181. 

59.083 History: 1927 c. 437; Stats. 1927 s. 
59.083; 1935 c. 450; 1965 c. 666 s. 22 (26) . 
. Exercise of home-rule powers by Milwau

kee county under this section depends upon 
the request or approval of its constituent mu
nicipalities and possibly the electors therein. 
(32 Atty. Gen. 370 modified.) 37 Atty. Gen. 
608. 

59.09 Hisfory: 1852 c. 429 s. I, 3, 4; R.S. 
1858 c. 13 s. 30 to 32; 1873 c. 200; R. S. 1878 
s. 674, 675; 1883 c. 54; Ann. Stats. 1889 s. 674, 
675; Stats. 1898 s. 674, 675; 1901 c. 298 s. 1, 3; 
Supl. 1906 s. 674a, 674c; Stats. 1911 s. 674, 
674a, 674c, 675; 1919 c. 695 s. 41, 42, 44, 45; 
1919 c. 702 s. 34; Stats. 1919 s. 59.09; 1921 c. 
526 s. 1; 1965 c. 252. 

The statutory provision requiring publica
tion (sec. 30, ch. 13, R. s. 1858) is mandatory. 
The legal effect of the order of the board is not 
lessened because its clerk did not distribute 
papers containing it to the town clerks. State 
ex reI. Hawes v. Pierce, 35 W 93. 

Under secs. 30 to 32, ch. 13, R. S. 1858, pub
lication of an ordinance changing town boun
daries as part of, and with, the proceedings 
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of the board, and not otherwise, was suffi
cient. Haseltine v. Simpson, 58 W 579, 17 NW 
332. 

An ordinance dividing a town cannot be 
called in question after the expiration of 2 
years fwm its date on the ground either that 
it was not published or that the consent of the 
commissioners of public lands was not ob
tained. Spooner v. Minong, 104 W 425,80 NW 
737. 
. The publication of the proceedings provided 

for in 674a, Stats. Sup1. 1906, cannot be made 
in a foreign language. Hyman v. Susemihl, 
137 W 296, 118 NW 837. 

See notes to 889.04, citing Jefferson County 
v. Timrriel, 261 W 39, 51 NW (2d) 518. 

A county board need not advertise for bids 
to publish its proceedings, but whether it does 
or not the board can let a contract to the news
paper which it considers best, based on price 
and circulation. 17 Atty. Gen. 325. 

Publication by a county board of its pro
ceedings is mandatory. Refusal or neglect of 
a member of the board to comply, without just 
cause therefor, with such mandate subjects 
such member to the forfeiture prescribed in 
59.10, Stats. 1927. Restriction of cost of such 
pUblication is limited to rate per folio, only. 
Rate per folio fixed by the county board (not 
in excess of $1) must be such as will be ac
ceptable to at least one qualified newspaper 
published in the county, for publication of 
such proceedings, and thus enable the board 
to comply with mandate. Publication, in 
pamphlet form, of proceedings of the county 
board and general distribution thereof does 
not relieve the board from complying with the 
mandate of 59.09 (2). 17 Atty. Gen. 611. 

The official county newspaper need not be 
physically printed in entirety in the county 
when its news and editorial matter is pre
pared therein and it is issued and published 
therein. 19 Atty. Gen. 409. 

A publication issued by merchants of a city 
to advertise their merchandise and wares,. 
which contains some news items, is not a 
"newspaper" within the meaning of 59.09 (2). 
22 Atty. Gen. 108. 

A newspaper having no circulation what
ever in 85% of the area of a county does not 
qualify under 59.09 (2) as one having general 
circulation in the county. 22 Atty. Gen. 295. 

Publication of proceedings of a county 
board in a supplement to a weekly newspaper 
distributed with the regular edition of such 
paper to all paid subscribers thereof is a legal 
publication. A newspaper of general circula
tion is one published for dissemination of lo
calor telegraphic news of general character 
having bona fide subscription list and distrib
uted among all classes. 23 Atty. Gen. 408. 
. Publication of ordinances pursuant to 59.09 
(1) should be separate and independent of 
publication of county board proceedings pur
suant to 59.09 (2). 27 Atty. Gen. 21. 

For discussion of regulations governing 
publication of county board proceedings and 
type of media in Which published, see 52 Atty. 
Gen. 293. 

59.10 History: R. S. 1858 c. 13 s. 50; R. S. 
1878 s. 697;Stats. 1898 s. 697; 1919 c. 695 s. 
46; Stats. 1919 s .59.10. 

. The county board cannot refuse to perform 

5~.12 

their duties because they cannot be compen
sated therefor without incurring the penalty 
provided for the neglect of duty .. 5 Atty. Gen. 
403. 

59.11 History: 1872 c. 89 s .. 1,2; 1876 c. 
407; 1878 c. 308; R. S. 1878 s. 654, 655; 1882 
c. 257; 1887 c. 35; Ann. Stats. 1889 s. 654, 655; 
Stats. 1898 s. 654, 655; 1919 c. 695 s. 47,48; 
Stats. 1919 s. 59.11. 

On control over corporations and nonjudi
cial officers see notes to sec. 3, art. VII; on re
moval of county seats see notes to sec. 8, art. 
XIII. 

An act creating a new county need not pro
vide for a county seat; that may be done by 
the board thereof at its first regular meeting. 
Cathcart v. Comstock, 56 W 590, 14 NW 833. 

If the names of the signers' of the petition 
are found on some one of the poll lists the 
presumption is that they are genuine. But 
because a sufficient petition is jurisdictional 
the board must have a reasonable tilIne to ex
amine the poll lists and ascertain whether tJ:e 
requisite number of. voters have signed It. 
In order to determine whether that is the fact 
a committee may be appomted to compare 
the petition with the poll lists. and may ad
journ to give time for making the examina
tion. La Londe v. Barron County, 80 W 380, 
49 NW 960. 

If there are variations in the signatures 
from the names as given on the. pon list the 
board may be compelled by mandamus tq ;re
ceive evidence by affidavit or otherwise as to 
the identity of the petitioners with the persons 
named on such lists. If there are 2 peti
tions signed by different qualified voters they 
should be considered and acted upon as one, 
notwithstanding the ~econd is presented while 
the first is under consideration by the board. 
The petition must contain the requisite num
ber of names at the time the co,(mty board 
takes final action upon it. Until then the board 
may allow persons who had signed the petition 
to withdraw their names therefrom, in which 
event such names cannot be counted. State 
ex reI. Hawley v. Polk'County, 88 W 355, 60 
NW266. .. 

59.12 History: R. S. 1849 c. 10 s.135, 141; 
R. S. 1858 c. 7 s. 97, 99; R. S. 1858 c. 13 s. 160; 
1862 c. 65; 1863 c. 155 s. 86; 1874 c. 342; R. S. 
1878 s. 698; 1879 c. 205; 1880c. 87; Ann. Stats; 
1889 s. 698; Stats. 1898 s. 698; 1903c. 307; 
Sup1. 1906 s. 698; 1909 c. 433; 1911 c. 663 s. 
67; 1915 c. 531 s. 1, 2; 1917 c. 14 s. 43, 52; 
1917 c. 578 s. 1; 1919 c. 695 s. 49; Stats. 1919 
s. 59.12; 1959 c. 259; 1963c. 375; 1965c. 217; 
1969 c. 499. 

On election, terms, and removal of county 
officers see notes to sec. 4, art. VI; on eligibil
ity for office see notes to sec. 3, art. XUI; and 
on eligibility for the office of county- treas
urer see notes to 59.18. 

A person who is an alien and not a quali
fied elector of the county in which he resides 
is not eligible to enter upon and hold an -elec
tive county office. State ex reI. Off v; Smith, 
14 W 497. 

An alien may be elected to the office of clerk 
of the county board of supervisors and, in 'C.ase 
his disability is removed' before the·· com
mencement of the term of office for which he 
was elected, he will be entitled to enter upqn 



and hold such office. State ex reI. Schuef v. 
Murray, 28 W 96. ' See also State v. Trumpf, 
50W103, 6 NW 512. . . 

See note to sec. 1, art. IV, on legIslatIve 
power generally, citing State ex reI. Barber 
v. Circuit Court, 178 W 468, 479, 190 NW 563, 
567. 

59.13' History: It. S. 1849 c. 10 s. 44, 54, 62, 
76, 77, 78, 97, 103, 104, 118, 127, 138, 139; R. s. 
1858 c.13 s. 54, 64, 81, 95, 96, 97, 118, 122, 123, 
137146, 157, 158; 1S63 c. 155 s. 88; 1865 c. 
402~ 1866 c. 84; 1869 c. 128; R S. 1878 s. 701, 
702: 705, 710, 720, 7~5, 740, 749, 755, 765; 1880 
c 215; Ann. Stats, 1889 s. 701, 702, 705, 710, 
72'0, ,735, 740, 741), 755, 765; 1895 c. 169 s. 3; 
1897 c. 347, 349; Stats. 1898 s. 701, 702, 705, 
710 720 735, 740, 749; 755, 765; 1899 c. 3 s. 2; 
1903 c. 376 s. 1; 1905 c. 204. s. 1; Supl. 1906 s. 
701 702; 1907 c. 231; 1909 c. 122, 266, 326; 
1911 c. 61; 405; StiltS. 1911 s. 701, 702, 705, 
710 720 735 740' 749, 755, 762m, 765; 1913 c. 
72; '1915' c.271; 1919 c. 362 s. 15; 1919 c. 695 s. 
51; Stats. 1919 s. 59.13; 1949 c. 134; 1955 c. 
366,439; 1965 c. 20;.1969 c. 499.. . 
" A bond notnammg the suretIes m the body 
afit, and omitting all the statutory J<rovI
sions except those in regard to the faIthful 
performance of ,the duties of the officer, is 
probably a valid security, upol} whic~ .any 
person aggrieved by a breach of ItS condItIons 
!Illay maintain, an action in his own name. 
Wheeler v.McDill, 51 W 356, 8 NW 169. 

When the county clerk is removed by the 
county board and another person is appoin~ed 
to fill the, vacancy, such person must qualIfy 
within the time prescribed by sec. 701, R S. 
1878. State ex reI. Prince v. McCarty, 65 W 
163,26 NW 609. . ' , 

A bond by the terms of which the treasurer 
and his sureties "are each severally held and 
firmly bound," and which binds them "sev
erally and firmly by these l?resents," is s~v
eral as well as joint, ,and bmds the suretIes 
though their principal does not sign it. Dowt
las County v. Bardon, 79 W 641, 48 NW 969. 

The word "qualified," when applied to any 
person elected or appointed to office means the 
performance. by such, person of those things 
whkh are by law required to be performed ):>y 
hini previous to' his entering upon the dlfhes 
of his office. State ex reI. Warden v. Kmi!ht, 
82 W 151. 50 NW 1012, 51 NW 1137; Warden 
v. Bayfield County, 87 W 181, 58 NW 248. 

The fad that a bond of a county judge was 
not recorded in the' office of the register of 
deeds until 3 months after it was executed and 
file'd did not vacate the office. State ex reI. 
Dithmar v. Bunnell, 131 W 198, 110 NW 177. 

An elected county officer may not be re
quired to furnish a corporate surety bond ex
cept as provided in 59.13 (3), Stats. 1929. 20 
Atty. Gen. 3. . 

A vacancy exists in the office o~ couIl;ty 
treasurer when the person elected falls to fIle 
his bond within the time required by law, but 
the committee on bonds should approve the 
bond when filed late if the form and sureties 
are satisfactory. 24 Atty. Gen. 196. . 

The couhtyboard may not reqUIre the 
county judge to furnish a surety bond or pay 
the premium thereon; 26 Atty. Gen. 617. 

If a county requires a corporate surety bpnd 
of the county treasuter·and pays the premIUm 
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thereon, as prov~ded in 59.13 (~), Stats. 1949, 
there is no requIrement of lettmg by adver
tised bidding. 40 Atty. Gen.!. 

59.14 Hisfory: R S. 1849 c. 97 s. 1; R S. 
1858 c. 13 s. 156; 1878 c. 133; R S. 1878 s. 
700' 1891 c. 157; Stats. 1898 s. 700; 1919 c: 
695' s. 52; Stats. 1919 s. 59.14; 1923 c. 48; 1929 
c. 86; 1951 c. 606; 1959 c. 309; 1965 c. 139; 1969 
c.499. 

On uniform town and county go:vernment 
see notes to sec. 23, art. IV. " . 

If an office is provided at the county seat 
and the officer keeps his office elsewhere, the, 
county is not liable to him for money paid as 
rent. He may be compelled to occupy the 
office provided by the county. Waldo v. Man-
itowoc County, 54 W 71, 11 NW 252. " 

Any person may enter the register of deed's 
office during the usual business hours and, un
der his reasonable supervision and cont'rol, ex-. 
amine and take minutes, notes and copies of 
books and records therein for use in making 
abstract books for private purposes. Hanson 
v. Eichstaedt, 69 W 538, 35 NW 30. 

Abstract books kept by a county are a part 
of the public records and any person J?a.s a 
right to copy them. Rock County v. WeIrIck, 
143 W 500, 128 NW 94. 

59.14 (1), Stats. 1967, which imposes the 
duty on designated officers, including the 
clerk of a circuit court, to open for examina
tion all books and papers required to be kept 
in his office "by any person", and permitting 
"any person" so examining the same to take 
notes and make copies thereof, is a legislative 
declaration independent and in substitution 
of the common law, and poses no requirement 
that such person have a special interest in the 
subject matter of the document, such right be
ing subject to no limitation other than those 
in the statute itself. In using the term "any 
person" the statute does not require that the 
person seeking the inspection be a citizen, but, 
as provided in 990.01 (26), includes all part-, 
nerships, associations, and bodies politic and 
corporate. State ex reI. Journal Co. v. County 
Court, 43 W (2d) 297, 168 NW (2d) 836. 

It is sufficient compliance with the require
ments of 59.14 (1) for the sheriff to have his 
undersheriff reside at the county seat qnd to 
keep open the sheriff's office provided there. 
21 Atty. Gen. 842. . , 

The register of deeds can require persons 
desiring to examine chattel mortgages filed in 
her office to consult the index and ask for the 
mortgage desired. 22 Atty. Gen. 69. . 

Notwithstanding 18.01, 59.14 (1) and 59.23; 
Stats. 1951, the public enjoys. no right .of. in
spection of telephone and radIO logs, cnmmal 
complaint reports, criminal investigation re
ports automobile accident reports, or other 
pape~s documents, and physical evidence re
lating to law enforcement activities in the of
fice of the sheriff or of a city police depart
ment. 41 Atty. Gen. 237. See also 52 Atty. 
Gen. 242. 

59.15 Hisfory: R S. 1849 c. 10 s. 66; RS. 
1858 c. 13 s. 85; 1862 c. 135; 1863 c. 220 s. 1, 
3 4' 1867 c. 75 s. 1, 2; 1868 c. 121; R S. 1878 
s: 694, 708, 714, 751; 1881 c. 53; 1883 c. 180; 
1885 c. 260; Ann. Stats. 1889 s. 694, 694a, 708, 
714 751; 1895 c. 169; Stats. 1898 s. 694, 694a, 
708: 714, 751; 1899 c. 151 s. 1,2; 1901 c. 217, 410 



423 

s. 1,411; 1903 c. 134 s. 1; Supl. 1906 s. 694a, 
747a, 751, 764b; 1907 c. 376, 596; 1909 c. 19; 
1911 c. 400; 1913 c. 245, 361, 735; 1915 c. 242 
s. 2; Stats. 1915 s. 694, 708, 714, 751, 764b; 
1919 'c. 296; '1919 c. 618; 1919 c. 695 s. 53; 
1919 c. 702 s. 40; Stats. 1919 s. 59.08 (6), 
59.15; 1921 c. 422 s. 20; 1921 c. 590 s. 10; 1923 
c.190; 1929 c. 362; 1939 c. 254, 425, 533; 1941 
ci r323;. 1943 C. 93, 94, 168, 275, 342; 1945 c. 37, 
559, 588; 1947 c. 483; 1949 c.289;1951 c. 247 
S. 17; 1951 c. 725; 1953 c. 61; 1955 c. 651 s. 13; 
Stats; 1955 s. 59.15; 1961 c. 311, 442,495; 1969 c. 
366 s; 117 (2) (b). 

1. General. , 
2. " Elective officials. 

a. Treasurer. 
b. Sheriff. 
c. Coroner. 
d. Clerk of court. 
e. District attorney. 
f. Register of deeds. 
g. Surveyor. 
h. County judge. 

3. Appointive officials, etc. 
4. Reimbursement. 

1. General. 
The prohibition in sec. 694, R. S. 1878, 

against increasing salaries during the term of 
office cannot be evaded by allowance for clerk 
hire, expenses, for the performance of some 
act really belonging to the duties of the office, 
01"by any other device. Quaw v. Paff, 98 W 
586, 74 NW 369. 
,In the case of salaried public officials who 

are required to. turn in all fees of office, fees 
for· work done during office hours and inci
dentally jnconnection with their official du
ties, belong to the public and not to the em
ploye unless there is a clear valid direction 
to the contrary. Gregory v. Milwaukee Coun
ty,186 W 235, 201 NW 246. 

. In computing a salary for part of a month, 
Sundays and legal holidays should be counted. 
4Atty. Gen. 152. 
'Annual salaries of county officers are paid 
in .12 equal installments. The first payment 
falls due one calendar month from the com
mencement of the term and so on, each calen
dar month. 8 Atty. Gen. 616. 
. 'No law requires that a resolution fixing the 
salaries of county officers shall be adopted by 
a roll call vote. 11 Atty. Gen. 11. 

The political year commences on first Mon
day in January which was January 7 in 1935. 
Outgoing county officers who have been paid 
in full for their term are entitled to no extra 
compensation for first 6lj2 days of January, 
1935, nor may there be any corresponding de
ductions from salaries of incoming officers. 
24 Atty. Gen. 127. 
, On the power of a county to bargain col
lectively see 29 Atty. Gen. 82 and 39 Atty. 
Gen. 48. 

A county has authority to make payroll de
ductions for and remittances of union dues (or 
hospital insurance premiums) as to any em~ 
ploye who authorizes and directs his employer 
to do so. 38 Atty. Gen. 464. 

The county board has power to fix the num
Oel" of deputies that a county clerk shall 
employ. 39 Atty. Gen. 579. 
'A county board may authorize the county 
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clerk and register of deeds to account once a 
month or oftener for moneys received, but 
may not authorize such officers to maintain 
separate bank accounts. 41· Atty. Gen. 160. 

On salary increases and decreases see 27. 
Atty. Gen. 248 and 45 Atty. Gen. 166. . 

2. Elective. Officials. 
a. ,Treasurer. 

Where the county treasurer receives a fixed 
compensation for receiving and:· paying out· 
money he is not entitled to. charge for the 
manual labor of making out a receipt for the 
money. Jones v. Grant County, 14 W 518.' 

The county board cannot allow the treas
urer any sum in addition to his salary for the 
performance of any duty. If he performs serv
ices not required by his duty he cannot receive 
compensation therefor. Kewaunee County v. 
Knipfer, 37 W 496. 

An act requiring the county board to allow' 
the treasurer a specified sum in addition to 
the salary fixed for his then current term, "for 
the purpose of enabling him to employ such 
clerks and assistants'1 as might be necessary 
in his offiCe,but'notrequiring him to employ 
clerks, increased ·his compensation' imd was 
void. Rooney v. Milwaukee County, 40 W 
23. . 

The treasurer'S right to the salary fixed for 
him is not affected by the paym'ent of it to 
one who is not entitled to the office, he being 
ready and willing to discharge the duties de
volving upon him: Warden v. Bayfield County 
87 W181, 58 NW 248. 

b. Sheriff,' 
The salary fixed for the sheriff pursuant to 

ch. 53, Laws 1881, is in lieu of all fees which 
might, ,but for the action of the board, be due 
him and his deputies for attending the circuit 
court on the'trial of cases the venue of which is 
changed from other counties. It is immaterial 
to the rights of such officers· that the county 
has received from the counties whence the 
cases came the .anlountof such fees. Cutts v. 
Rock County, 82 W 17, 51 NW 881. 

A salary provided for a sheriff is in lieu of 
such fees or charges as the county would 
be liable for if no salary was fixed, with the 
single exception of compensation for keeping 
and maintaining prisoners in the common jaiL 
Parsons v. Waukesha County, 83 W 288, 53 
NW 507. "', 
. The word "mannel')) includes' "tiine;"and 
the salary of the sheriff'must be fixed before 
he is elected and cannot be changed thereafter: 
State ex reI. Banks v.McClure, 91 W 313, 64 
NW992. . ' . 

The county board is at liberty to fix the sal
ary which should be in addition to lawful dis
bursements of the sheriff as well as his salary 
which should include such lawful disburse
ments. A resolution of the county board to 
the effect that the present method of paying 
the sheriff his salary be changed in pursuance 
of this chapter, and that thereafter the sheriff 
should be paid a certain salary for work of 
every kind, applied to the sheriffwno-was in 
office at the time the resolution was·p'assed. 
State ex rel.Sommer v. Erickson; 120 W 435, 
98 NW 253. . . 

'The compensation of a sheriff, including 
care and maintenance of prisoners in the 
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county jail, may be part salary and part fees. 
12 Atty. Gen. 594. 

Where compensation of a sheriff has been 
fixed before his election by the county board 
at a stated sum per annum, plus compensa
tion for keeping and maintaining prisoners in 
the county jail, a contract subsequently at
tempted to be entered into after his election 
by a committee of the county board appointed 
merely to draw up a contract with the sheriff
elect, providing for additional compensation, 
is invalid. When a sheriff is placed on a sal
ary basis, his salary covers all fees, per diem, 
and expenses authorized by statutes to which 
he would otherwise be entitled. 15 Atty. Gen. 
350. 

A sheriff on salary is not entitled to be reim
bursed for expenses incurred in taking a per
son to a charitable or penal institution. A 
sheriff, undersheriff 01' deputy sheriff is not 
entitled to any expenses for performance of 
his duties either within or without the county, 
except that the sheriff may receive compensa~ 
tion for acting as an agent of the state in ex
tradition matters. 17 Atty. Gen. 314. 

When it county board resolution fixing the 
salary of the sheriff in lieu of fees does not 
reserve any fees to him, he is not entitled to 
the fees or special compensation provided for 
by 51.06 (2), 53.04 (1), 59.28 (27) or 59.29, 
Stats. 1947, for performing various duties enu
merated in said sections. 36 Atty. Gen. 328. 

.on maintenance of prisoners see note to 
53.33, citing 39 Atty. Gen. 218. 

Under 59.15 (1), where the sheriff is on a 
straight salary basis he may not be paid in 
addition the per diem allowance provided by 
59.29 (1). 43 Atty. Gen. 237. 

59.15 (1) (a) prohibits a decrease in the 
sheriff's compensation during his term of of
fice, and where the ordinance establishing his 
compensation permits him to retain fees in 
civil cases, the county board may not arbi
trarily and incorrectly classify county traffic 
ordinance violations as criminal so as to de
prive the sheriff of those fees which he was 
entitled to retain under the salary ordinance 
in effect when he took office. 45 Atty. Gen. 
118. 

As to sheriff's fees and expenses and action 
of county board relative thereto, see 53 Atty. 
Gen. 137. 

c. Coroner. 
An ordinance enacted by the county board 

in May, 1942, fixing only a nominal salary for 
the office of coroner, was unreasonable and 
void as to the coroner elected in November, 
1942, and taking office in January, 1943, in 
view of the existing duties of the office, so 
that, since the office could not be divided nor 
the salary thereof changed during the term, 
an annual salary of $5,000, as fixed by an 
early valid ordinance, applied for the full 2-
year term. Schultz v. Milwaukee County, 
250 W 18, 26 NW (2d) 260. 

d. Cle1'k of Court. 
A clerk of court was entitled to tax for cer

tificates of attendance issued to court officers 
under sec. 733, R. S. 1898, as a proper charge 
against the county but not for quarterly state
ments. St. Croix County v. Webster, 111 W 
270, 87 NW 302. 
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A clerk of court on an all-salary basis is not 
entitled to fees collected in cases from other 
counties. 4 Atty. Gen. 6, 89, 152, 329; 5 Atty. 
Gen. lOB. 

A clerk of court is compensated .by fees and 
may be allowed additional compensation. 
Such additional compensation, once fixed, re
mains the compensation of the officer, until 
changed by the county board. 4 Atty. Gen: 
201; 11 Atty. Gen. 53. . 

The clerk of court of Sawyer county is not 
entitled to fees in criminal cases as compen
sation, under the resolution of county board. 
11 Atty. Gen. 104. 

In a county where the clerk of circuit court 
is compensated by fixed salary and "all fees" 
he is entitled to $3 per day for each day's at
tendance upon session of the circuit court. 14 
Atty. Gen. 497. 

As to the effect of ch. 315, Laws 1959, gov
erning court reorganization, on fees and com
pensation of the clerk of circuit ~ourt, see 50 
Atty. Gen. 183. 

e. District Attorney: 
The county board has no power to appro

priate a contingent fund to the district attor
ney. 6 Atty. Gen. 229. 

The district attorney is entitied to reim
bursement of actual and necessary expenses 
incurred in traveling in the performance of 
his duties, in addition to his salary. A claim 
for such reimbursement is to be passed on by 
county board as are other claims against the 
county. 10 Atty. Gen. 438. . . 

The county board may not, during the dis
trict attorney's term, allow him any sums, in 
addition to his salary, for clerk hire or office 
rent. The county is not required to furnish 
the district attorney with an office or to equip 
or maintain the same. 11 Atty. Gen. 389. 

A district attorney is not authorized to ac
company the sheriff on trips outside the 
county or state to bring back fugitives from 
justice and charge to the county mileage fees 
or other necessary expenses incurred; he is 
not entitled to charge the county for use of 
his carin traveling to places Within his county 
on trials or examinations nor fee for use of his 
car in carrying state's witnesses to such trial 
or examination. 16 Atty. Gen. 50. 
. . A resolution of the county board which puts 
the office of district attorney on a full-time 
basis and fixes the compensation therefor for 
the next 2 years, adopted after the earliest 
date for filing nomination papers, is contrary 
to 59.15(1) (a),· Stats. 1945, and is void. 35 
Atty. Gen. 121. 

f. Registe1' of Deeds. 
A county board had no power to provide 

for a temporary change in the method of com
pensating the register of deeds.· Where the 
register of deeds was placed upon a salary in 
lieu of fees and the salary was once fixed} it 
was not necessary to fix it at each meetmg 
prior to the election of the register of deeds 
but the salary once fixed continued. Burgess 
v. Dane County, 148 W 427,134 NW 841. . 

g. Surv·eyor. 
The county board is not required to furnish 

fuel or stationery to the county surveyor, al
though he has an. office in the courthouse. 
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Towsley v. Ozaukee County, 60 W 251,18 NW 
840. 

h. County Judge. 
A resolution of the county board affecting 

the compensation of the county judge, adopted 
in November of 1929, when the election for 
county judge was not to occur until the spring 
of 1931, was not so premature as to be invalid 
under the provision that the county board at 
its annual meeting shall fix the annual salary 
of the county judge. Tardiness, not prematu
rity, in fixing salaries of county officers is the 
vice aimed at, the purpose of the statute being 
to avoid partisan bias and personal feeling 
and to give prospective candidates seasonable 
knowledge of the amount of compensation. 
Axelberg v. Bayfield County, 233 W 533, 290 
NW276. 

The office of county judge may not be abol
ished or its functions transferred under 59.15 
(2), Stats. 1947. 36 Atty. Gen. 438. 

3. Appointive Officials, Etc. 
. When the county board fixes a salary for 

register of probate and includes the same in 
the tax levy for the year it cannot thereafter 
order that no salary or allowance be paid to 
such register. Roberts v. Erickson, 117 W 
324, 94 NW 29. 

While a municipal officer may be elected 
or appointed for a specific term he is not 
bound and cannot be compelled to serve for 
the entire term; hence his election or appoint
ment cannot be considered a contract for hire 
for a stipulated term, and the reduction of 
his salary during his term is not a violation of 
a contract. The salary of a deputy county 
clerk may be changed at any meeting. Dan
doy v. MIlwaukee County, 214 W 586, 254 NW 
98. 

A county board of supervisors, which had 
entered into collective-bargaining agreements 
with a labor union representing public wel
fare employes and other county workers, pro
viding that all employes would receive across
the-board wage increases and other cost-of
living increments, had no authority to raise or 
lower salaries of welfare department em
ployes without the consent of the board of 
county welfare which by 46.22 (3) had been 
granted such wage prerogatives as part of the 
legislature's overall plan to coordinate the ad
ministration of welfare aids. Kenosha County 
C. H. Local 990 v. Kenosha County, 30 W (2d) 
279,140 NW (2d) 277. 

A county board may change the number 
and salaries of deputies and clerks at any 
meeting of the board; it may change the salary 
of an undersheriff at an adjourned annual 
meeting of said board. 16 Atty. Gen. 189. 

The county board may change the salary of 
the deputy sheriff at any time. 6 Atty. Gen. 
739; 7 Atty. Gen. 77; 16 Atty. Gen. 416. 
: A county pension commissioner and county 
engineer are subject to removal at any time 
by the present or any future county board, 
even though the county board has passed a 
resolution that their terms shall be for a def
inite period of time. 26 Atty. Gen. 313. 

A county board may not abolish the board 
Of trustees provided for in 41.47 and vest the 
functions of the board in a committee of the 
county board. (21 Atty. Gen. 1036 disap
proved.). 30 Atty. Gen. 15. 

59.15 

A county. b.oard may abolish the county 
park commISSIOn created pursuant to 27.02, 
but-proba~l~ cannot transfer the functions of 
the commISSIOn to a committee of the county 
board. 30 Atty. Gen. 340. 

This section does not authorize the county 
board of yvinnebago county to change th'e 
compensation of the clerk of the municipal 
court ,for the city of Oshkosh and the county 
of Wmnebago. Under sec. 20 (1), ch. 43, 
Laws 1935, the county board of Winnebago 
county may change: the annual compensation 
of. such clerk as fIxed by said section, but 
Said board may not deprive the clerk of any 
clerk's fees granted to him by sec. 22 of that 
act. 36 Atty. Gen. 78. 

A county board may fix the salaries of the 
s\lperintendent, visiting physician and subor
dmate employes of the county home and 
county asylum und~r 59.15: The poard may 
not delElgate authorIty to fIX such salaries to 
~rus.tee~ and superi,ntendent of the respective 
mstItutIOns. NotwIthstanding the provisions 
of 46.19 and 51.25, the board may decline to 
f~x such salaries, in which case they may be 
f~xed by the board of trustees of the institu
tion under 59.15 (2) (d). 36 Atty. Gen. 539. 

A county board lacks authority under 59 15 
(2~ ~b),. or otherwise, to create the office' of 
mmmg mspector. 37 Atty. Gen. 221. 

A county board fixing an annual- salary 
for a register in probate, under 59.15 (2) (c) 
may also authorize him to retain for his owZ-: 
use fees for certified copies furnished by him 
40 Atty. Gen. 460. . 
Th~ clerk of circuit court may not retain 

for hIS own use fees received for services in 
naturaliz:;ttion proceedings, if the county board 
has p~ovlded an. ~nnual salary under 59.15 
q), wIthout specIfICally providing for reten
tI<?n of sucp. fees. A county clerk may not re
tam for hIS own use fees paid under 206.41 
(5) (b), for conducting examinations for life 
insurance agents' licenses, when such exami
~ation~ are conducted in the clerk's office dur~ 
mg offIce hours. 40 Atty. Gen. 460. 

On the power of the county board to hire 
and fire county employes under 59.15 (2), see 
44 Atty. Gen. 262. 

59.15 (2) (c) does not specifically authorize 
retroactive salary increases for county em
ployes, and such increases may not be granted 
except und~r special circumstances, _ e.g., 
where there IS a prior agreement with the em
ploy;-s that whe~ a future pay raise is granted 
It WIll be effectIve as of some prior agreed 
date. 45 Atty. Gen. 146. - . - - -

See note to 46.22, citing 46 Atty. G~m. 137. 
Under stated conditions, employment of a 

~on-v~teran as "Admin~strative Secretary" 
I~ offICe of county serVIce officer does not 
VIOlate 45.43: A county board has-power to 
make employment regulations under 59.15 
(2). 47 Atty. Gen. 256. 

A county board has the power to decrease 
the salary of an undersheriff without limit 
an~ 'yithout ~egard to the tenure of theap
po~ntmg.she~Iff and may abolish the position 
If ItS actIOn IS not based on fraud and is not 
arbitrary. 49 Atty. Gen. 26. ' 

By virtue of 27.015, 27.02, 59.15 (2) and 
114.14, Stats. 1961, county parks and airports 
may be operated through committees of the 
county board. 52 Atty. Gen. 69. . 
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4. ReimbuTsement. 
The allowance of bills for apprehending 

and returning fugitives from justice from 
without the state, without obtaining required 
certificates of the district attorney before the 
services are rendered, is an abuse of the 
power of the county board. Douglas County 
v. Sommer, 120 W 424, 98 NW 249. 

A contract of a sheriff for board of prison
er~ is not assignable, since his duty to feed 
pnsoners does not rest upon contract but 
upon statute, and in any event does not in
volve an obligation which passes to his per
sonal representatives upon his death. Prielipp 
v. Sauk County, 215 W 16, 254 NW 369. 

The duty to keep prisoners confined in 
county jail is imposed upon the sheriff, and 
the county is liable to him for actual disburse
ments made for such purpose, except that the 
county board may prescribe diet and fix max
imum compensation, but may not hire a cook 
or purchase supplies necessary for such maine 
tenance. 14 Atty. Gen. 430. 

Under 59.15 (1) (c), Stats. 1943, a part-time 
district attorney who maintains a part-time 
office at the county seat but who lives in an
other city where he also maintains an office, 
may charge for travel in the performance of 
his official duties whether such trip begins in 
his home city or at the county seat, although 
he may not charge for travel between his 
home or private office and the county seat. 
34 Atty. Gen. 172. 
. Salary of the sheriff, his assistants and 

county veterans' service officer may include 
it mileage allowance. 59.15 (1) prohibits the 
county board from passing a resolution giving 
a sheriff a new mileage allowance, because it 
would result in increasing his compensation. 
A county board may pass a resolution provid
ing for reimbursement to the sheriff for any 
out-of-pocket expense incurred by him in the 
discharge of his duties. When a county board 
resolution fixing the salary of the sheriff in 
lieu of fees does not reserve any fees to him, 
he is not entitled to the fees or special com
pensation provided for by 51.06 (2), 53.04 
(1), 59.28 (27) or 59.29 for performing various 
dl,ltjes enumerated in said sections. A county 
board may pass a resolution giving increased 
mileage allowance to the sheriff's assistants 
and county veterans' service officer as part of 
thejrrespective salaries. 36 Atty. Gen. 328. 

Under 59.15 (3), Stats. 1955, a county board 
may in its discretion reimburse county offi
cials for membership dues in such organiza
tions as the Wisconsin district attorneys asso
ciation. 45 Atty. Gen. 51. 

59.16 History: R. S. 1849 c. 10 s. 45, 46; 
R. S. 1858 c. 13 s. 55, 56; R S. 1878 s. 706, 
707; Stats. 1898 s. 706, 707; 1899 c. 155 s. 1; 
1901 c. 57 s. 1; Supl. 1906 s. 706; 1907 c. 195; 
1909 c. 13, 205; 1915 c. 2; 1919 c. 362 s. 33; 
1919 c. 695 s. 54, 55; Stats. 1919 s. 59.16. 

In th.e absence or disability of the county 
clerk hIS deputy may execute a tax deed, ei
ther by signing his own name as deputy Qr 
by writing the clerk's name and adding by 
himself as deputy. Gilkey v. Cook, 60 W 133 
18NW 639. ' 

The deputy of a deceased county clerk, 
pending appointment and qualification of a 
county clerk to fill the unexpired term, may 
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sign officilil documents on behalf of the county 
as "deputy and acting county clerk," "acting~ 
county clerk," or "county clerk" with equal 
legal effect. 16 Atty. Gen. 261.. . 

When a county clerk' isdis<JHecl 'from'per~ 
forming the duties of his office, thecounty~ 
board can appoint a person to perform all du
ties of the office during disability of the clerk' 
in which case the appointee is erititled. to th~ 
salary fixed for tIle office; but if the county 
board, under 59.15 ·(2), fixes the number of 
deputies or assistallts and. fixes ananilUal sal
ary for such officer, the appointee draws the' 
salary so fixed, and the,clerk is entitled to his. 
salary until and unless removed from' office 
for ~ailure~operforlB duties ot until tl,le.per~: 
son IS appomted tOcllscharge such. dutIes un,' 
der 59.16 (3). 16 Atty. Gen. 752. '.: . 

The offices of deputy county clerk and dep
uty county treasurer are incompatible.. 22 
Atty. Gen. 707. . ." . ,' .... '. 

A minor cannot hold the office of deputy' 
county clerk. 28 Atty .. Gen. 591. ' 
. The offices of deputy county .clerk and jus

trce of the peace are not incompatible at com~ 
mon law. nor is the incumbent of one offiGe 
ineligible to hold the other under the consti
tution and statutes of this state. 29 Atty. G~n .. 
143. . " .. ,. 
. County clerks may properly appoint depu~ 

t~es . for .the purpose. of sale of hunting and 
flshmg lIcenses only. 39 Atty .. Gen. 579.' ., 

A county clerk is personally responsible to 
make all proper remittances to the conserva': 
tion department for hunting and ,fishing li~ 
censes sold by himself or his deputies. 39 
Atty. Gen. 579. . 

59.17 Hisfory: R. S. 1849 c .. IO, S. 20, .<,1:7 
to 51; 1854 c. 95 s. 2; R S. 1858 c. 13.s. 
20,32, 58 to 61, 89; R .. S. 1858 c . .13.s .. 57 
sub. 1 to 5; RS . .1858 c. 18s~ 167; 1859 c.,22 
s. 12; 1860 c. 21; .1865c.532; 1866 c. 96; 1867 
c. 145; 1870 c: 134; 1872 c. 15s. 4; 1874 .. c.399 
s. 1, 2, 4; R. s. 1878 s. 708, 709; 1885' c. 42; 
1889 c. 71; Ann. Stats. 1889 s. 708,,709; Stats. 
1898. s. 708, 709; 1903 c; 451 s. 4; SupL 1~06 
s. 11-4 sub. 5; 190'7 c;552, 666; Stats. 1911 S, 
11-4 sub. 5, 708, 709;.1913 c. 266; 1n3c. 773 
s. 26; 1915 c. 381s. 5; 1915 c. 619 s.2;, Stats: 
1915 s. 5.04 (5), 708, 709; 1917 cC.178 s. 2; .1917 
c. 222; 1919 c. 695 s.56, to 60; Stats .. 1919, s: 
5.04 (5), 59.17; 1921 c. 133;J923c:li; 1937 
c. 421; 1943c. 275 s. 1, 24; Stats. 1943 s. 59.17; 
1949 c. 274; 1953 c. 145; 1955 c.'IO; 1967 c. 276 
s. 39; 1969 c. 255; 1969. c. 276, ss: 589(1) (b)' 
596., " ' ' 

<?nelection; te1'll1S and removal 'of. county. 
offIcers see notes to sec. 4, art. VIj on hunting 
trapping and fishing licenses see notes to 29 09! 
and on land sold for taxes see notes to vari~u~ 
sections of ch. 75" :.., . 

It is the duty of the county clerk to execute 
a proper deed to the owner 'of a valid certifi
cate of lands sold, for taxes, to -whom a deed 
fatally defective in form has been issued and 
who ha~ never' been ,in actual PQssesSi~n of 
the land.~ State ex .reI. White v. Winn, 19 W 
304. ' . '.' '.' • ".','.' 

Where the county board has 1tudited a~d or
dered payment of an accoinit, the duty of. the 
CO~lz:ty c~erk is simplea.nd peremp~ory, purely 
mIhlsterlaI-to make, SIgn and deliver the.or~ 
del'S to the person to whom·' allowance' wall 
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made. Orders cannot be issued without the 
previous recorded authority of the board. 
State ex reI. Treat v.Richter, 37 W 275. 

A receipt for taxes is not invalid because 
not countersigned by the county clerk. Ran
dall v. Dailey, 66 W 285, 28 NW 352. 

The clerk is a~ .public trustee. Webster v. 
Douglas County, 102 W 181, 77 NW 885, 78 
NW451. " '.'. 
'.'The record kept by the county, clerk cannot 

be contradicted or assailed by oral testimony; 
Bartlett v. Eau Claire County, 112 W 237; 88 
NW 61. . " . 

The county clerk must furnish the secre
tary of state copies of poillists; in his office, 
on demand without receiving any fee. The 
general1aWconcerning fees does not apply to 
the state. 1912 Atty. Gen. 367. 

A county clerk canno~ charge a ,fee f~r ta~
ing the oath of an applIcant for a huntIng 11-, 
cense. or a marriage license, nor charge more 
than'the statutory fees. 7 Atty. Gen. 561; 27 
Atty. Gen. 187. 

The county clerk must register a county 
hjghwaybond upon request by the owner un
q.er the provisions of 67.09. 13 Atty. Gen: 628. 

,On the authority of the county clerk to Issue 
orders without a resolution from the county 
lJoal'd, see 20 Atty. Gen. 416. ' 
, A county clerk may not issue county orders 

in payment for road machinery in absence:. of, 
a resolution or recorde¢l vote by the county 
board authorizing same. 22 Atty .. Gen. 393. 

A county board may not require the county 
clerk to render notarial services in matters un
connected with county business; but if such 
services are rendered and fees are collected 
they. belong to the county. 27 Atty. Gen. 187. 
. A county clerk has no implied authoriz!\tion 

to convey county lands by warranty deed. 28, 
Atty. Gen. 478. ' . , 
, 59.17 (3), as amended ~y ch. 274, ~a.ws 19.49, 
makes no basic changes In the admInIstratIon 
of 65.90 (5), but does place an express ~e
sponsibility on the county clerk to see that Its 
provisions are followed. 38 Atty. Gen. 568. 

The county clerk must make the report re
quired by 59.17 (16) at the annual November 
meeting of the county board. 39 Atty. Gen. 
37~. '. 
, On the liability of a county clerk who sIgns 

orders for unauthorized payments, see 39 
Atty. Gen. 519. 

59.175 History: 1937 c. 119; Stats. 1937 s. 
59.175; 1943 c. 93; 1947 c. 472; 1959 c. 659s. 
79; 1.9~7 c. 291 s.14; 1969 c. 366 s. 117 (2)(b). 

59.18 History: 1857 c. 66; R. S', 1858 c. 13 
s. 126; 1865 c. 264; R. S. 1878 s. 713; 1893 c. 35; 
Stats. 1898 s. 713; 1915 c. 131; 1919 c. 695 s. 62; 
Stats. 1919 s. 59.18. 
. ' The office of county treasuterand the office 
of . town chairman are incompatible, even 
though the county has the commission form 
of government. 20 Atty.Gen. 1217;, ' 

A member ofa county bOard is eligible to 
the off~ce of county treasurer d.uring the t~rm 
for whIch he was elected"pI'OVIded he reSIgns 
from the cQuntyb6ard arid is elected 'county 
treasurer by vote of the electors. ' 21 Atty. 
Gen.800.· " - , 

59.19 History: R. S. 1849 c. 10 s. 105, 106; 
R: S:I858c. 13 s. 124, .125; R. S: 1878 s.7n; 
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712; 1897 c. 75; Stats. 1898 s. 711, 712; 1899 
c. 455 s. 2; Supl. 1906 s. 711; 1919 c. 362 s. 
33; 1919 c. 695 s. 63, 64; Stats. 1919 s. 59.19; 
1957 c. 271. 

A treasurer who absconds from the state 
and is a fugitive from justice is incapable of 
discharging his official duties, and the county 
board is authorized to appoint another. in his 
place. The failure, on lawful demand and 
without excuse, to pay over money received 
by him virtute officii, would also create a-va
carlcy, such failure showing incapacity to dis
charge the duties of his office. Washington: 
County v. Semler, 41 W 374. 

Where taxes are paid to one authorized by' 
the treasurer to receive them, the fact· that 
the receipt is signed only by a stamp with 
a facsimile of the treasurer's signature and 
is not countersigned by the cletk does not 
affect the taxpayer's rights as against a sub
sequent tax-sale purchaser. Randall v. Dailey; 
66 W 285, 28 NW 352. , 

The person who holds the office of deputy 
treasurer cannot deny 01' contest the title of 
his principal to the office of treasurer. Paye' 
ment, of the latter's salary to the former. 
while he was usurping the office of treasurer 
is not payment to an officer de facto, and 
does not affect the treasurer's right to his: 
salary, at least where the county board' is a i 

party to the deputy's wrongdoing. Warden v. 
Bayfield County, 87 W 181, 58 NW 248. 

The county treasurer cannot be reimbursed 
for payment made to one doing his work as· 
county treasurer after services have been 
tendered unless this section is complied with. 
10 Atty. Gen. 150. ' 

The county clerk and county treasurer are 
liable personally if they pay money from 
county funds to a bankers' association for pur
pose of paying part of the cost of arming ahd 
equipping special deputy sheriffs to protect 
banks. 18 Atty. Gen. 409. 

If an ordinance establishing a county civil 
service system as provided by 59.074, Stats. 
1947, gives civil service status to the position 
of deputy county treasurer, it conflicts with 
powers given the county treasurer to appoint 
a deputy by 59.19 (1) and to that extent Su
persedes such powers. 38 Atty. Gen. 21. ' 

59.20 Hisfory: R. S. 1849 c. 10 s.108 to 
111, 114, 116; R. S. 1858 c. 13 s. 127 to 130, 
133, 135; 1859 c. 42; 1865 c. 532; 1866 c. 
96; 1872 c. 15 s. 4; 1872 c. 43 s. 1, 3; 1873 c. 
6~;·1875 c. 146; R. S. 1878 s. 715, 719; 1895 c. 
229; Stats. 1898 s. 715, 719; 1907 c. 552; 1913 
c. 773 s. 26; 1915 c. 619 s. 2; 1917 c. 178 s. 2j 
1919 c. 695 s. 65 to 70; Stats. 1919 s. 59.20; 
1929 c. 287; 1935 c. 400; Stats. 1935 s.59.07 
(22), 59.20; 1941 c. 206; 1943 c. 277; 1949 c. 
158; 1951 c. 302; 1955 c. 311; 1955 c. 651 s . 
13a; Stats. 1955 s. 59.20; 1957 c. 260 s. 10; 1963 
c. 427, 430. ' 

On election, terms, and removal of county 
officers see notes to sec. 4, art. VI; on jurisdic
tion of circuit courts see notes to sec. 8, art. 
VII; .on collection of taxes see notes to variou~ 
sections of ch. 74; on land sold for taxes see 
notes to various sections of ch. 75. 

The mere addition to a county order of. the 
words "for jail purposes" does not ~estroy 
its character as such, nor affect the rIght of 
its holder to priority of payment.' 'TheI'e is 



rio legal authority for the creation of sepa
rate funds out of county moneys; all ~uch 
moneys, exclusive of trust funds, constitute 
one fund, from which all its liabilities are 
to be discharged. The holder of county 
order, before judgment and execution re
turned nulla bona, is a mere general creditor, 
and cannot interfere by injunction with the 
right of the county to control and dispose of 
its funds. Montague v. Horton, 12 W 599. 

The right of the county treasurer to be 
allowed in his account for moneys refunded 
bY him to purchasers of void tax certificates 
is an account or claim proper to be allowed 
by the county board; and the remedy for its 
disallowance is by appeal and not by manda
mus. State ex reI. Wolff v. Sheboygan County, 
29 W 79: 

The specified statement must be transmit
ted to the state treasurer whether or not any 
moneys have been collected for fines. State 
ex reI. Guenther v. Miles, 52 W 488, 9 NW 403. 
. Where school moneys were paid into the 

Gounty treasury by mistake, on the supposi
tion that they belonged to the county, the 
right of the school district was against the 
county for money received to its use; the rem
edy being by presentation of the claim under 
59:76 and following sections, that procedure 
being the equivalent of a legal action. State 
eX reI. Board of School Directors v. Nelson, 
105 W 111, 80 NW 1105. 

Under 59.20 (13) a town treasurer cannot 
distribute national forest money to a school 
district until the town board determines the 
equitable shares. Tracy v. Johnson, 3 W (2d) 
359,88 NW (2d) 337. 

The county treasurer must decide whether 
a judgment creditor or a prior assignee of the 
sheriff is entitled to his salary. 4 Atty. Gen. 
1111. 

The offices of town clerk and county treas
urer are compatible. 5 Atty. Gen. 786. 

The county chairman may countersign 
county orders by stamping his name with 
a rubber stamp thereon. 7 Atty. Gen. 419. 

A county treasurer is not the bookkeeper of 
the county; if he keeps books required by stat
ute to be kept by him he is not charged with 
liability for an overdraft against a particular 
fund or account on payment, without knowl
edge of such overdraft, of orders drawn by 
the county clerk, who is county accountant. 13 
Atty. Gen. 196. 

Where state school funds are paid to the 
county treasurer for payment to several tow:n 
treasurers and the county treasurer 'makes 
distribution by depositing funds in a local 
bank and drawing checks on such fund pay
able to several town treasurers for the amount 
of such orders, funds in the bank remain at 
his risk until reasonable time after check has 
been delivered to the town treasurer, such 
reasonable time being not later than closing 
t.ime of the bank on the day following deliv
ery of the check. 13 Atty. Gen~ 569. 

A county treasurer is liable for tax misin
formation furnished by his deputy to pros
peCtive purchaser of land who relies lipon in
fO.rmation furnished to his damage. 27 Atty. 
Gen. 544. . 
. A county treasurer's responsibility for 
funds in his possession is in nature of t.hat of 
anc insurer and he is liable for all losses even 
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though he has exercised due diligence. 27 
Atty. Gen. 844. 

A county treasurer may not properly cer
tify his conclusion based upon an examina
tion of records in his office as to the state of 
tax paY'ments on a particular parcel of land. 
(25 Atty. Gen. 52 disapproved.) 34 Atty. Gen. 
13. 

The office of a city councilman and that of 
county treasurer are not incompatible. 37 
Atty. Gen. 624. 

The county treasurer may adopt a rule or 
policy that he will accept only cash or a cer
tified check from county officers or depart
ment heads. Such units may maintain sepa
rate checking accounts. The treasurer has no 
authority to require the county public welfare 
department to maintain checking account and 
has responsibility for mailing aid payments. 
52 Atty. Gen. 439. 

,59.201 History: 1969 c. 434; Stats. 1969 s. 
59.201. 

59.21 History: R. S. 1849 c. 10 s. 79, 81, 
82, 98; R. S. 1858 c. 13 s. 98, 99, 100, 101, 
117; 1870 c. 27; 1872 c. 50, 79; R. S. 1878 
s. 722, 723, 724; Stats. 1898 s. 722, 723, 724; 
1919 c. 695 s. 71; Stats. 1919 s. 59.21; 1933 
c. 279; 1935 c. 349; 1937 c. 253; 1943 c. 194; 
1945 c. 188; 1947 c. 483; 1951 c. 15, 524; 1953 
c. ,61 s. 44; 1953 c. 272; 1955. c. 40; 1957 c. 
562; 1959 c. 368; 1959 c. 659 s. 76; 1963 c. 436; 
1967 c. 276; 1969 c. 107. 

On election or appointment of statutory of
ficers see notes to sec. 9, art. XIII; and on eli
gibility for, office see notes to sec. 3, art. XIII, 
and notes to 66.11. 

The appointment of a special deputy to 
serve a particular writ containing a proviso 
that he shall take a sufficient bond of indem
nity for the protection of the sheriff confers 
no authority unless the bond is taken. Eaton 
v. White, 2 W 292. 

After a sale made under a decree has been 
confirmed it will be presumed that the person 
who made it was regularly appointed. Courts 
will not inquire into the regularity of his 
appointment in a collateral action. Eaton v. 
White, 18 W 517. . 
, . The requirement that an appointment be re
corded is .directory. Sprague v. Brown, 40 W 
612. 

A return signed "Matt. Birchard, by J. L. 
Rewey, Deputy Sheriff," is presumptively 
valid. Martin v. C. Aultman & Co. 80 W 150, 
49 NW 749. 

A deputy sheriff is not appointed pursuant 
to this section for a definite term within the 
nieaning of the county civil service law, 16.31 
to 16.44, Stats. 19Ui. State ex reI. Milwaukee 
County v. Buech, 171 W 474, 177 NW 781. 

Sheriff is liable-for the value of the serv
ices of a wrecking company employed by his 
deputy to remove heavy machinery in the 
execution of a writ of restitution, because 
the sheriff is allowed by 59.28 (24) and (25), 
Stats. 1919, to charge for such expense in his 
fee hill. A deputy sheriff acts as the general 
agent'of the sheriff, and may bind the latter 
in incurring such expense. A sheriff waives 
prepayment of his fees and expenses when .he 
undertakes to serve a writ without demanding 
such prepayment. American W. Co. v; Mc
Manus, 174 W 300, 181 NW235, 183 NW 250. 
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Where a sheriff acts in good faith and in 
obedience to a mandate proceeding from a 
court having jurisdiction of the subject mat
ter of the suit and nothing appears in the 
process to apprise the sheriff of any want of 
jurisdiction over the person affected by the 
process, the sheriff is justified in proceeding 
thereunder. Kalb v. Luce, 234 W 509,291 NW 
841. 

Under 59.21 (I), Stats. 1953, a deputy sher
iff who obtained a leave of absence to accept 
appointment as undersheriff retained his civil 
service status, and could compel reinstate
ment as deputy sheriff. Fuller v. Spieker, 265 
W 601, 62 NW (2d) 713. 

Under 59.21 (1), Stats. 1953, a deputy sher
iff who fails to obtain a leave of absence for 
the time he expects to serve as sheriff aban
dons his civil service status and is not entitled 
to be restored to his former status upon ceas
ing to be sheriff. Becker v. Spieker, 265 W 
605, 62 NW (2d) 715. 

The offices of supervisor and deputy sheriff 
are incompatible. 1904 Atty. Gen. 421. 

A person not a citizen of the United States 
or the state of Wisconsin may nevertheless 
hold the office of undersheriff. 2 Atty. Gen. 
658. 

The public may deal with the under or dep
uty sheriff as with the sheriff. The sheriff 
may prescribe the duties of the deputies. If 
they disregard his instructions his remedy is 
to remove them from office. 4 Atty. Gen. 399. 

Upon the death of the sheriff, the under
sheriff is entitled to the salary of the sheriff. 
5 Atty. Gen. 181. 

Special deputies appointed by a sheriff to 
guard private property have no claim against 
the county for compensation. 6 Atty. Gen. 
390. 

Special deputies appointed by the sheriff, in 
the absence of prior authorization by the 
county board, have no claim for compensation 
against the county. 9 Atty. Gen. 316. 

A minor, male or female, may be appointed 
and act as deputy sheriff. 9 Atty. Gen. 444. 

A mail carrier is an employe, not an officer. 
He is eligible to the office of deputy sheriff. 
The positions are compatible. 10 Atty. Gen. 
21. 

The offices of justice and undersheriff are 
not compatible. 11 Atty. Gen. 243. 

Federal officers may aid a sheriff in execu
tion of a search warrant. 11 Atty. Gen. 937. 

A president of a state bank and the treasur
er of a village may be a deputy sheriff. 12 
Atty. Gen. 442. 

A sheriff is required to appoint deputies in 
certain villages, cities and districts, and may 
appoint them in others. It is duty of sheriff, 
his undersheriff and his deputies, as well as 
that of constables, marshals and police offi
cers to enforce state laws· regulating speed 
of vehicles on public highways; they may 
make arrests for violation of such laws under 
same situation as for violation of other crim
inallaws of state. 13 Atty. Gen. 347. 

A minor may be appointed deputy sheriff. 
The county is the employer and the deputy 
sheriff is an employe under the workmen's 
compensation act. 16 Atty. Gen. 811. 

Hiring of deputies by the sheriff on recom
mendation of the chairman of the county 
board to guard desperate prisoners in county 
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jail which is not considered adequate does not 
create a valid claim against the county where 
the chairman was not authorized by the coun
ty board to make such reconunendations: 17 
Atty. Gen. 258. 

A county board has authority to change the 
number of deputy sheriffs at any time. A dis
charged deputy sheriff has no claim against 
the county for violation of alleged contract 
due to his discharge. A sheriff may appoint 
as many deputies as he deems proper, but 
compensation of such deputies not authorized 
by the county board will be made by the sher
iff. 18 Atty. Gen. 335. 

The offices of deputy sheriff or undersheriff 
and constable are compatible. A sheriff on 
salary basis cannot, by having papers which 
are delivered to him served by a constable, 
evade a law which requires such sheriff to 
serve all papers delivered to him for service 
and to collect and pay into the county all fees 
therefor. Where papers are delivered to an 
undersheriff or deputy sheriff for service, he 
must serve them in his official capacity and 
may not serve them as an individual. 20 Atty. 
Gen. 296. 

Under 59.21 (4), Stats. 1935, a deputy sheriff 
or undersheriff holding over until his succes
sor is appointed and qualified is entitled to 
collect the fees of his office. 25 Atty. Gen. 588. 

Where a county civil service ordinance for 
selection of deputy sheriffs is in conflict with 
the provisions of 59.21 (8), Stats. 1935, a sher
iff is not bound thereby in appointing depu
ties. 25 Atty. Gen. 747. 

In counties which have adopted a civil ser
vice ordinance for deputy sheriffs pursuant to 
59.21 (8), Stats. 1937, only one examination 
needs to be given where more than one vacan
cy exists provided the vacancy to be filled 
has no relation to residence in town, city or 
village. In such cases separate examination 
must be held to fill such positions. 27 Atty. 
Gen. 244. 
. A deputy sheriff, by accepting the office of 
sheriff, abandons the office of deputy sheriff. 
29 Atty. Gen. 247. 

When a county has adopted the civil service 
System for deputy sheriffs under 59.21 (8), 
Stats. 1939, the ordinance must apply to all 
future appointments, and the system may not 
be part civil service and part not civil service. 
A county board may not by ordinance estab
lish qualifications for the position of deputy 
sheriff. 29 Atty. Gen. 312,482. 

59.21 (8), Stats. 1943, provides for the re
moval of deputy sheriffs appointed under a 
county civil service ordinance enacted pur
suant to the provisions of that section. The 
provision is exclusive. 16.38 is not applicable 
to such removals. 34 Atty. Gen. 33. 

A county board cannot create the office of 
investigator with powers of deputy sheriff al
though it may make provision for hiring an 
additional deputy sheriff to be assigned to inc 
vestigational work. 35 Atty. Gen. 474. 

A traffic division of the sheriff's department 
can be established only in connection with an 
ordinance placing deputies under civil service. 
A county highway committee has authority to 
appoint traffic patrolmen until they are 
placed under civil service. 36 Atty. Gen. 174. 

The term "honorary deputies" as used in 
59.21 (8), Stats. 1947, is a title conferred only 
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as a compliment and carries no official duties 
or authority. Such an honorary deputy is not 
within the exception to the prohibition 
against carrying concealed weapons under 
340.69. 37 Atty. Gen. 381. 

A sheriff has power to appoint his own dep
uties. A county board has no power to dIS~ 
charge deputy sheriffs. 38 Atty. Gen. 245. 
, The sheriff has control over the jail and 

over his deputies. A committee of the county 
board cannot compel the sheriff to deputize 
radio operators it has hired and to use t~em 
as jailers. The county board may at any tIme 
by appropriate resolution reduce the number 
of authorized employes in the sheriff's depart
ment, but it cannot take away from the sheriff 
complete control over their selection without 
enacting a civil service ordinance. 39 Atty. 
Gen.611. 
, A deputy sheriff may act in or outside of 
the county within limitations of the statutes. 
45 Atty. Gen. 267. ' 
., A county board may, under 59.21 (8), Stats. 
1959 enact an ordinance placing deputy sher
iffs t'.tnder civil service and providing for vari
ous classes of deputy sheriffs. 48 Atty. Gen. 
.98. . . . 
, See'note to 59.15, on appointive offICIals, 
etc., citing 49 Atty. Gen. 26. 
, County boards may provide for the estab
lishment of civil service procedure appli
,cable to deputy sheriffs and may establish 
qualifications of reasonable relationship to 
the position in addition to the statutory 
qualifications provided theY do not discrim
inate. 54 Atty. Gen. 106. 

59.22 History: R. S. 1849 c. 10 s. ,,80, 82, 
83, 88, 89; R. S. 1858 c. 13 s. 99, 101, 102, 107, 
108; R. S. 1878 s. 721, 724; Stats. 1898 s. 
721, 724; 1919 c. 220; 1919 c. 695 s. 72; 1919 
c. 702 s. 35, 36; Stats. 1919 s. 59.22; 1921 c. 
446; 1947 c. 210; 1961 c. 276; 1963 c. 6, 436; 
1965 c. 124, 249, 510. 

The sheriff is liable for all acts of his dep
uty by virtue of his office, as where the latter 
levies on the goods of A. under an execution 
against B. Sprague v. Brown, 40 W 612. 
, ,The deputy is personally liable for a con
tempt in not returning a summons, and may 
be proceeded against under 295.01, Stats. 1953. 
Heymann v. Cunningham, 51 W 506, 8 NW 
401. 
, The liability of the sheriff for the wrongful 
act of his deputy in levying on the property 
of a person not a party to the action con~ 
tinues after his death, and an action may be 
brought on his bond without joining his per
sonal representative. Dishneau v. Newton, 91 
W 199, 64 NW 879. 

59.225 History: 1929 c. 379; Stats. 1929 s. 
59.225" 

'.' 59.23 History: R. S. 1849 c" 10 s. 84, 86, 
93; 1856 c. 120 s. 322; R. S. 1858 c. 13 s. 102, 
103, 105, 112; R. S. 1858 c. 140 s. 45; R. S. 
1858 c. 190 s. 10, 11; 1868 c. 94 s. 1; R. S. 
1878 s; 725, 2826; 1891 c. 152; Stats. 1898.s. 
725, 2826; 1919 c. 695 s. 73; Stats. 1919 'so 
59.23, 2826; 1925 C. 3; Stats. 1925 S. 59.23, 
269.40; 1931 C. 200; 1935 C. 541 S. 144; Stats. 
1935 S. 59.23; 1937 C. 373; 1947 C. 304; 1953 
c. 506;1955 C. 330; 1961 C. 673; 1969 C. 276 S. 
584 (l)(b). ' 
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. On election, terms, and removal of county 
officers see notes to sec. 4, art. VI; on state, 
county and municipal prisons see notes to var
ious sections of ch. 53; and on executions see 
notes to various sections of ch. 272. 

The levy on the property of one person 
under a writ against that of another is a 
trespass. Cotton V. Marsh, 3 W 221. 

The sheriff acquires no title to goods of a 
stranger taken upon a writ, and cannot main
tain trespass against him though he may 
against all other persons. Whitney V. Bru~ 
nette, 3 W 621. 

The officer is liable for, taking exempt prop
erty, though the writ does not except it, and 
though the debtor has agreed, previous to 
judgment, to waive exemptions. Gilman, V. 
Williams, 7 W 329; Maxwell V. Reed, 7 W 582. 
, The sheriff acquires special property in 
personalty levied on and may maintain actions 
which depend on,the right of possession.Mar
tin V. Watson, 8 W 315. 

The sheriff,may execute a writ and pay the 
proceeds to a creditor, though a prior writ 
,against same goods was in deputy~s hands, of 
which he had no notice. The principle of his 
responsibility for his deputy, and that both 
are regarded as one officer, cannot be extend
ed so as to charge him with notice of what 
comes to his deputy's knowledge" or posses
sion of, what comes to his possession. Russell 
V. Lawton, 14 W 202. , " 

Every, failure to perform his duties, is a 
breach of his bond. Acting under the direc
tion of the plaintiff's attorneys is a defense 
to an action by the plaintiff for, so acting. 
Bartlettv. Hunt, 17 W 214. 

The fact that the plaintiff was not enti~led 
to issue process is a complete defense ,to wi 
action for not executing it. Loomis V. Wheel~t;, 
21 W 271. ' , , 

It is an abuse of process to execute a 'writ 
of restitution by turning the family of .a de, 
fendant into the street in the night 'of a,~ 
inclement season and breaking and damaging 
their furniture and clothing. Andrea, y. 
Thatcher, 24 W 471., " 

An officer executing process is not pro~ 
tected if he has notice of some jurisdictional 
defect which renders the process void'. In~ 
formation by defendanVs attorney to the offi
cer that a judgment upon which execution is 
issued is void is a sufficient notice. Grace V. 
Mitchell, 31 W 533., , ' . 

The sheriff has no further right of ,action in 
regard to property levied on than is necesr 
sary to perform his official duty; hence if the 
defendant or his agent gets possession of ex
empt property levied on the officer has ,no aCr 
tion therefor, Connaughton V. Sands, 32 W 
387. , . ',' 

Defects in a sheriff'S official title, as tha~ he 
did not properly qualify" is no defense or ex" 
cuse. Nor can he pe excused for the acts of 
one acting as a deputy with his knowledge. 
Sprag1,le V. BrOWn, 40 W 612. '" ," 

The delivery of property to the holder of 
paramount liens thereon for less than its value 
is a breach of his bond. ,A sheriff may levy 
successive attachments on the same prop,erty 
and hold it on all according to priority. Halpin 
V. Hall, 42 W 17.6. ,,-

The duty of serving process and attending 
upon the circuit court while in ,session may 
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be perfOl'med by the deputy o~ the s.heriff, 
and the latter's delay of 4 days In levYIng an 
:execution is prima facie unreasonable, not
withstanding such court was in session. A 
delay of 4 days in levying execution is prima 
facie negligence, and press of business is no 
,excuse, as 'it is the officer's duty to provide 
as niany deputies as are necessary to the 
discharge of his duties. Elmore v. Hill, 46 
,W 618, 1 NW 235. 
',; ,The: clerk of the circuit court may act as 
agent of the plaintiff i,n filling blanks in an 
execution, and may <;leliver .the same to the 
sheriff, ,and the date of such delivery will be 
de.eme<;l the date of issue of the writ. Chase 
v. Ostrum, 50 W 640, 7 NW 667. 
" "In defense to an action for false imprison
mentadefendant must show that the warrant 
,was valid on its face. Gelzenleuchter v. Nie-
:meyer, 64 W 316, 25NW 442. , . 
. The;sheriff way refuse to execute a wnt 
Which is invalid,but ,its invalidity must be 
shown in 'order to excuse him. Such writ 
carries with it presumption of its regularity 
and vali<;lity., The sIleriff is liable in damages 
for 4isobedience or a writ c;lelivered,to him un
less he proves, its invalidity. Harris v. Sny-
der,113 W 451,89NW 660. , 

',Counties have no corporate duty to perform in respect to the ,arrest and prosecution of 
offenders against' the criminal laws of the 
state. The services ofthe sheriff in the execu
tion of the criminal laws are performed for 
the state' and his compensation fixed by the 
state to be p.aid by the county. Northern T. 
C6.v.Snydei·, 1~3 W 516, 89 NW 460. 

., A sheriff and deputy are, lia1:Jle for false 
imprisonment for arrest under q warrant 
'showing on its face that it is not in con
formity to the statti.tes, since a sheriff is pro
tected in performing official duties only.when 
tl).e writ is regular on its face, and he IS not 
,'chargeable with knowledge to the contrary. 
Rubinv. Schrank, 207 W 375, 241 NW 370. 
" See note t,a 295.01, citing Cordts v. Reuter, 
223 W 518, 271 NW 39. 
"If a, sheriff is properly ,to Perform his 

primary duty of, preserving law and order 
thro~gho";lt,his ?~unty, he e~nnot merely * 
in hIS offIce waItIng t.o be Informed, and It 
is neCeSsary for him to inform himself of 
.w4at is, going on, in the les~ reputable as well 
as the more respectable CIrcles, and he may 
go outside the cotmty without departing from 
duty. Andreski V. IndustrialComm. 261 W 
234, 52,NW (2d) 135.' " ' '. 
~Letters ,received 'from the post 'office, ad
:dressed to prisoners may not be opened by 
the sheriff without the prisoner's consent. 
'Sheriffs have no right, to deny a prisoner the 
righ~ to hav~his, att~rneY conliult Wi th h~m. 
Nor should such shenff hear the conversatIOn 
between the prisoner and his attorney with
Quttheformer's consellt., 1908 Atty. Gen. 771. 
; 'The she.riff cannotdernan~ an, indemnity 
,bond to sei've papers in criminal cases. He 
,is not protected in executing a warrant which 
shows upon its face that it is void and issued 
without authority. '1910 Atty. Gen. 617. , 
,Asheriff is.not entitled tothe fee "for as
sisthigthecclerk ofj,he .circuit'collrtin draw
ing,a jury;"becausedi,e iSptesen~ ''','hen ~he 
,6lerlt-,dt.a:ws the names for the PetIt Jury lIst. 
A sheriff is not entitled to any fee for, making 
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a copy of the register of prisoners, etc., to 
lay before the court. 2 Atty. Gen. 761. 

When a valid criminal warrant is delivered 
to a sheriff, service is not discretionary; he 
must execute it notwithstanding the contrary 
advice of the district attorney. 6 Atty. Gen. 
342. 

It is the duty of the superintendent to ap
prehend and return an escaped inmate of the 
state hospitals for the insane. The superin
tendent may request and authorize the sheriff 
to assist. The sheriff is authorized where 
the superintendent has asked the district at
torney to have the sheriff take and hold such 
person. 6 Atty. Gen. 556. 

The sheriff is liable for the laundry of pris
oners. 12 Atty. Gen. 273. 

A sheriff who is under salary fixed by the 
county board is not entitled to per diem for 
his deputy fixed by 59.23 (3). 18 Atty. Gen. 
170. 

A board of control is authorized to issue an 
order requiring the sheriff to apprehend a pro~ 
bation violator and it is the duty of the sheriff 
to obey such order. 22 Atty. Gen. 66. 

A county board cannot require a sheriff who 
is compensated on a fee basis to keep a book 
or record of the amount he receives as fees. 
26 Atty. Gen. 425. 

Under 59.23 (4), it is the duty of the sheriff 
to convey delinquent children to the appro
priate centers established by the department 
of public welfare, under 54.23 (3) and (4), 
upon delivery to him of the commitment. 36 
Atty. Gen. 609. 

A sheriff has the duty to confine persons 
arrested by city police where he has reason to 
believe that the arrest has been proper. 39 
Atty. Gen. 50. 

Sheriffs have the duty to accept prisoners 
from state conservation wardens when arrest 
is made without a warrant under 29.05 (1). 39 
Atty. Gen. 132. 

A sheriff may elect to carry out his duties 
under 59.23 (1) and 53.37, with respect to fur
nishing meals for prisoners in the county 
jail, by his own services or those of his wife 
instead of by a deputy appointed under civil 
service regulations. 40 Atty. Gen. 140. 

A sheriff may receive compensation for 
services performed for private individuals as 
an auctioneer. if the services do not interfere 
with proper performance of his official duties. 
40 Atty. Gen. 163. 

"Sheriff's docket" as used in 59.23 (8), 
Stats. 1951, means a book in which are listed 
civil writs, processes, and other papers deliv
ered to the sheriff for service. 41 Atty. Gen. 
237. ' 

Under certain circumstances the sheriff is 
required to cooperate and provide transporta
tion to the county jail for persons arrested 
for violation of state law and expense to be 
borne by the municipality whose ordinance 
was violated. Transportation is not to be pro'
vided in arrests without a warrant. 50 Atty. 
Gen. 47. , 

Under 59.07 (1) (d), Stats. 1963, a county 
board may employ unused office space in the 
county jail for personnel other than sheriff's 
subordinates, provided jail operation or se," 
curity are not impaired. If such occurs, the 
sheriff's rights are superior. . 52 Atty. Gen. 
377. 
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59.24 History: R. S. 1849 c. 10 s. 85; R. S. 
1858 c. 13 s. 104; R. S. 1878 s. 727; Stats. 1898 
s. 727; 1919 c. 695 s. 74; Stats. 1919 s. 59.24; 
1967 c. 105. 

Sec. 13, ch. 104, R. S. 1858, does not give ~he 
sheriff power to employ counsel at a hearmg 
on habeas corpus before the supreme court on 
behalf of a prisoner held in custody by him. 
McDonald v. Milwaukee County, 41 W 642. 

An officer may order a driver to pull his 
truck across a highway as a roadblock. The 
driver is not liable for negligence in so doing 
or in failing to put out warning lights. Kagel 
v. Brugger, 19 W (~d) 1, 119. NW (2d). 394. 

A sheriff has no rIght, by VIrtue of hIS of
fice, to free admission for himself or his depu
ties to an exhibition or entertainment for the 
sol~ purpose of witnessing the same. 3 Atty. 
Gen.809. 

A member of a posse comitatus is not en
titled to compensation from a county or mu
nicipality nor from the officer summoning 
him. 12 Atty. Gen. 339. 

Highway motor police appointed by a 
county highway committee are supplemen
tary to the sheriff and the sheriff is not 
thereby relieved of his duty to preserve the 
peace. 19 Atty. Gen. 256. 

A county is responsible for damage to a c~t
izen's car which was impressed by the sherIff 
in apprehension of a criminal. 24 Atty. Gen. 
565. 

The duties of the clerk of the municipal 
court of the city of Oshkosh and Winnebago 
county as defined by sec. 20, ch. 43, Laws 19~5, 
are incompatible with those of deputy sherIff 
set forth in 59.24. 36 Atty. Gen. 483. 

59.245 History: 1969 c. 369; Stats. 1969 s. 
59.245. 

59.25 History: R. S. 1849 c. 10 s. 91, 92; 
R. S. 1858 c. 13 s. 110, 111; R. S. 1878 s. 728; 
1887 c. 67; Ann. Stats. 1889 s. 725a, 728; 
Stats. 1898 s. 725a, 728; 1919 c. 45; 1919 c. 
695 s. 75, 75a; Stats. 1919 s. 59.25. 

Notice of acceptance of the offer need not 
be given. An offer may be made orally. An 
offer cannot be withdrawn after performance 
under it. Reif v. Paige, 55 W 496, 13 NW 473. 

There is nothing in this section or elsewhere 
to prevent the reward from being apportioned 
among 2 or more claimants who may have 
participated in complying with the terms of 
the offer. Kinn v. First Nat. Bank, 118 W 537, 
95 NW 969. 

.59.26 History: R. S. 1849 c. 10 s. 95; R. S. 
1858 c. 13 s. 114; 1869 c. 61 s. 1; R. S. 1878 
s. 729; Stats. 1898 s. 729; 1919 c. 695 s. 76; 
Stats. 1919 s. 59.26. 

Neither of the officers specified in sec. 729, 
R. S. 1878, can be permitted to divest himself 
of his official character for the time being and 
do any of the acts enumerated therein. Cutts 
v. Rock County, 82 W 17, 51 NW 881. 

59.27 History: R. S. 1849 c. 10 s. 90; R. S. 
1858 c. 13 s. 109; R. S. 1878 s. 730; Stats. 1898 
8.730; 1919 c. 695 s. 77; Stats. 1919 s. 59.27. 

59.28 History: R. S. 1849 c. 131 s. 10; 1851 
c. 353 s. 1; 1852 c. 392 s. 4; R. S. 1858 c. 133 
s. 1, 3, 4; 1863 c. 301 s. 1; 1866 c. 49 s. 2; 1867 
c. 17 s. 1; 1867 c. 18; 1871 c. 7; 1873 c. 94; 
1873 c. 116 s. 3; 1876 c. 147; 1877 c. 202 s. 
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1; 1877 c. 211; R. S. 1878 s. 731; 1880 c. 174 
s. 2; 1880 c. 175; 1882 c. 176; 1887 c. 470; Ann. 
Stats. 1889 s. 731, 1547d; Stats. 1898 s. 731; 
1899 c. 351 s. 15; 1905 c. 139 s. 1; Supl. 1906 
s. 731; 1919 c. 689; 1919 c. 695 s. 78; 1919 c. 
702 s. 44b; Stats. 1919 s. 59.28; 1925 c. 93, 150, 
248; 1947 c. 485; 1949 c. 148; 1955 c, 265, 457, 
506, 654; 1957 c. 618; 1959 c. 310; 1961 c. 273, 
480; 1963 c. 6, 37. 

Comment of Interim Committee, 1947: 59.28 
(37) is from old 51.06 (2) and is placed in the 
general sheriff fee section. Mentally deficient 
and epileptic patients are specifically included. 
Railroad fare is mentioned in old 51.06 (2) 
but is covered by "necessary expenses." [Bill 
19-5] 

The fees for acts of a deputy belong to the 
sheriff, and he may lawfully agree with a dep
uty to share them with him. But a contract 
between them that the deputy should pay a 
gross sum for his appointment would be cor
rupt and void. Addington v. Sexton, 17 W 
327. 

Where the delivery of a copy of a paper or 
writ is a necessary part of the service thereof 
the sheriff is entitled to the statutory fee for 
making it though voluntarily furnished by the 
party. Bound v. Beach, 44 W 600. 

Where the return shows service of a ;:;ub
poena on several witnesses both within and 
without the county, nothing appearing to the 
contrary, the presumption is that the mileage 
charged is for travel within the county only. 
Reid v. Martin, 77 W 142, 45 NW 820. 

Until the court has made an allowance for 
the expenses incurred in taking possession of 
property and preserving it the sheriff has 
no right to retain any portion of the moneys 
collected by him on account of such expenses. 
First Nat. Bank v. Kickbush, 78 W 218, 47 
NW267. . 

A sheriff can recover nothing for service;:; 
required by law for which no compensation is 
made as he takes his office cum onere. Mc
Cumber v. Waukesha County, 91 W 442, 65 
NW51. 

The sheriff can be paid no fee for his serv
ices in regard to the board of prisoners, nor 
can he gain any profit thereby. Doty v. Sauk 
County, 93 W 102, 67 NW 10. 

As it is the duty of the sheriff to make 
copies of a summons and complaint to serve 
upon various defendants, a plaintiff cannot 
tax for extra copies for such defendants. Koch 
v. Peters, 97 W 492, 73 NW 25. 

A sheriff is not entitled to mileage for 
travel in an unsuccessful attempt to execute a 
criminal warrant; where the warrant cannot 
be served, his compensation for the attempt 
should be under sec. 731, Stats. 1898. Schnei
der v. Waukesha County, 103 W 266, 79 NW 
228. 

Where sec. 731, Stats. 1898, is disregarded by 
the sheriff in making out his return for the 
service of subpoenas a retaxation of expenses 
arising out of a change of venue under 271.22 
and 271.26 will be ordered. Green Lake 
County v. Waupaca County, 113 W 425,89 NW 
549. 

A sheriff is entitled only to mileage where 
the travel is successful and on the particular 
trip which results in the service of the war
rant. Northern T. Co. v, Snyder, 113 W 516, 
89 NW 460. 
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, The allowance of bills for services in the 
unsuccessful pursuit of fugitives from justice 
outside the county without having the certif
icates required by the subdivision is an abuse 
of the power of the county board. Douglas 
County v. Sommer, 120 W 424, 98 NW 249. 

The claim of a deputy sheriff for mileage 
under 59.28 (27) was payable to the sheriff 
and was subject to the claims of creditors of 
the sheriff. Prielipp v. Sauk County, 215 W 
16, 254 NW 369. 
- A sheriff is not entitled to a $2 fee for exe

cuting a deed under 59.28 (12), in addition to 
the fee under 59.28 (33). 3 Atty. Gen. 686. 

A sheriff who travels to serve an execution 
but fails to find property is not entitled to 
mileage. 3 Atty. Gen. 745. 

The sheriff is not entitled to compensation 
from the industrial school for apprehending 
escaped inmates. 4 Atty. Gen. 389. 

Neither the sheriff nor the doctor employed 
by him has a valid claim against the county 
for services performed and expenses incurred 
in examining a corpse to determine the cause 
of death. The district attorney should be no
tified of the finding of the body and he has 
authority to order an inquest. 10 Atty. Gen. 
22. 

Members of a posse comitatus cannot re
cover compensation for services either from 
the sheriff or the county. The sheriff may be 
allowed compensation on the necessary and 
proper service and expense incurred in pur
suing a criminal only as prescribed in 59.28 
(34). 11 Atty. Gen. 829. 

Where the debtor pays into court the 
amount of the judgment and costs after prop
erty has been levied upon, the sheriff is not 
entitled to fees for collecting the judgment. 
12 Atty. Gen. 292. 
- A sheriff is not entitled to a witness fee 

when called upon to testify while present in 
court on official business. 14 Atty. Gen. 78. 

- A sheriff is not entitled to compensation for 
investigations of questions and matters for 
which no fees are provided by statute. For 
executing a search warrant he is entitled to 
the same fees as for serving any other warrant. 
He is not entitled to be paid per diem fee for 
time expended in searching premises. A sher
iff is not entitled to compensation for raiding 
a soft drink parlor, but can only charge the 
fee provided for by statute for making arrest. 
15 Atty. Gen. 465. ' 
- A sheriff on salary should not get fees for 
taking a patient to an asylum. 16 Atty. Gen. 
3. 

Statutes make no provision for a sheriff to 
obtain a fee of $2.50 for serving a search war
rant and for making a search of premises. 
59.28 (24) cannot be construed as authorizing 
such fee. 16 Atty. Gen. 237. 

A sheriff cannot insist upon payment of 
statutory fees before undertaking service of 
process. 24 Atty. Gen. 508. 

-Neither the sheriff nor his deputies are en
titled to per diem provided by 59.28 (22) 
Where the sheriff is compensated upon a sal
ary basis even though the salary resolution 
reads that it "shall not be construed to include 
fees or per diem earned by the sheriff in civil 
actions or for private individuals." 28 Atty. 
Gen. 363. 

See note to 59.15, on reimbursement, citing 
36 Atty. Gen. 328. " 
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A sheriff is required to charge the fees au
thorized, whether he retains them or turns 
them into the treasury. The county board can 
require the sheriff to pay a portion of the fees 
to the treasury. 48 Atty. Gen. 257. 

Under 59.28 (2) (a) a sheriff can charge for 
mileage while serving civil process only when 
he is successful in malting service. Fact situ-
ation would govern individual cases. 53 Atty. 
Gen. 44. 

A sheriff may extend credit for his fees or 
demand prepayment. 53 Atty. Gen. 218. 

59.29 History: 1901 c. 126 s. 1, 2; Supl. 
1906 s. 731a, 731b; 1911 c. 663 s. 69; 1915 c. 
259; 1919 c. 695 s. 79, 80; Stats. 1919 s. 59.29; 
1949 c. 129. -

A sheriff who returns a prisoner from an
other city is not entitled to pay expenses of an 
assistant nor mileage for use of such assist
ant's automobile. 19 Atty. Gen. 377. 

See note to 59.15 on elective officials, citing 
43 Atty. Gen. 237. 

59.30 History: 1851 c. 353 s. 2; R. S. 1858 
c. 133 s. 2; R. S. 1878 s. 732; Stats. 1898 s. 
732; 1919 c. 695 s. 81; Stats. 1919 s. 59.30. 

59.31 History: R. S. 1849 c. 10 s. 94; 1851 
c. 247 s. 1; R. S. 1858 c. 13 s. 113; R. S. 1858 
c. 133 s. 5; R. S. 1878 s. 733; Stats. 1898 s. 
733; 1919 c. 695 s. 82; Stats. 1919 s. 59.31. 

If a probation violator was not convicted in 
the county whose sheriff is requested to ap
prehend him, the expense of temporarily lodg
ing him in jail is chargeable to the state. 22 
Atty. Gen. 66. 

59.32 History: R. S. 1858 c. 13 s. 116; R.S. 
1878 s. 734; Stats. 1898 s. 734; 1919 c. 695 s. 
83; Stats. 1919 s. 59.32. " _ -

59.33 History: R. S. 1849 c. 10 s. 87; R. S. 
1858 c. 13 s. 106; R. S. 1878 s. 726; Stats. 
1898 s. 726; 1913 c. 163; 1919 c. 695 s. 84; 
Stats. 1919 s. 59.33. . .-

Under sec. 106, ch. 13, R. S. 1858, a sale of 
property in a foreclosure suit was properly 
made by the sheriff to whom the decretal'or
del.' was originally delivered, although ·his 
term of office expired before the sale. - Cord 
v. Hirsch, 17 W 403. 

59.34 History: R. S. 1849 c. 10 s. 100; R. S. 
1849 c. 131 s. 101, 102; R. S. 1858 c. 13 fl, 
119, 120, 121; R. S. 1878 s. 736, 737; Stats. 
1898 s. 736, 737; 1919 c. 695 s. 85; Stats. 1919 
s. 59.34; 1943 c. 247; 1957 c. 31; 1965 c. 217. - . 

On election, terms, and removal of county 
officers see notes to sec. 4, art. VI; and on in
quests see notes to various sections of ch. 979. 

The coroner is required to serve process 'on 
the sheriff when the sheriff is a -party in a 
court of record. A constable may serve the 
sheriff in an action before a justice of -the 
peace. Cron v. Krones, 17 W 401.-

In spite of the provision of, under sec. 737, 
Stats. 1898, for service of process by the coro
nerwhen the sheriff is a party, in case- -of 
replevin before justices of the peace under-sec. 
3737, any constable shall serve the, proce"ss, 
Griswold v. Nichols, 111 W344, 87NW 300. 
. The coroner is prohibited from using a.s"iien 

on his delivery vehicle. 18 Atty. Gen, 346. 
The coroner may not hold a formal investi

gation preliminary to an inquest nor summon 
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witnesses to attend. The coroner may exclude 
the public from inquests, including attorneys 
fOr witnesses, but power should be exercised 
with caution. Coroner's records are public 
records. 20 Atty. Gen. 323. 
'The offices of coroner in counties having a 

population of less than 500,000 and city police 
officer are incompatible. 33 Atty. Gen. 227. 

59.35 History: 1889 c. 78; Ann. Stats. 1889, 
s. 735a; Stats. 1898 s. 735a; 1909 c. 305; 1919 
c. 695 s. 86; Stats. 1919 s. 59.35; 1927 c. 202; 
1943 c. 247; 1965 c. 217. 

'59.36 History: 1875 c. 124; R.. S. 1878 s. 
739; Stats.' 1898 s. 739; 1919 c. 695 s. 87; 
Stats. 1919 s. 59.36. 

5~.365 History: 1929 c.' 60; Stats. 1929s. 
59.365; 1943 c. 247. 

The fact that a person's appointment as 
deputy coroner of Milwaukee county was first 
filed with the county clerk, instead of with the 
clerk of the circuit court where it was sub
sequently filed, as required by 59.365 (l),did 
not cause the office of deputy coroner to be~ 
come 'vacant, the statute being directory, and 
hence, the appointment being otherwise valid 
and effective, the appointee, as deputy coroner 
and before his appointment was properly filed, 
could validly file charges with the county civil 
service commission against the coroner's as
sistants. State ex rel. Ikeler v. Koszewski, 243 
W 483,11 NW (2d) 176. . 

59.37 History: R. S. 1849 c. 131 s. 11; R. S. 
1858 c. 133 s. 16; R. S. 1878 s. 738; Stats. 1898 
s. 738; 1919 c. 695 s. 88, 91; 1919 c. 702 s. 85; 
Stats. 1919 s. 59.37. 

59.375 History: 1955 c. 225; Stats. 1955 s. 
59.375. 

: 59.38 History: R. S. 1849 c. 10 s. 58, 59; 
R.S. 1858 c. 13 s.68, 69; R. S. 1878 s. 741; 
1893 c. 18; Stats. 1898 s. 741; 1917 c. 206; 1919 
c.695 s. 89; Stats. 1919 s. 59.38; 1927 c. 473 
s. 13; 1937 c. 293; 1953 c. 155; 1961 c. 495. . 

. If . a certificate in the name of the clerk of 
circuit court is signed by hts deputy it will be 
presumed, in the absence of all proof, that the 
circumstances existed which authorized the 
latter to act, notwithstanding the certificate is 
silent. Delaney v. Schuette, 49 W 366, 5 NW 
796. . 

'59.39 History: R. S. 1849 c. 10 s. 57, 60; 
1853c.19 s. 1; 1855 c. 56 s. 1, 2, 6; R. S. 1858 
c. 13 s. 67, 70, 71, 73, 74, 78; 1863 c. 13 s.l; 
186(i c. 60 s. 1; 1867 c. 150 s. 3, 6; 1869 c. 112· 
s. 1; R. S. 1878 s. 742, 743; Stats. 1898 S. 742, 
743; 1919 c. 695 s. 90, 91, 92; 1919 c. 702 s. 
85;Stats. 1919 s. 59.39; 1923 c. 35;1947 c. 472; 
1953 c; 327; 1955 c: 204,553; 1965 c. 129; 1967 
c. 201; 1969 c. 16,236. 

On jurisdiction of circuit courts see notes to 
sec. 8, art. VII,' and notes to 252.03. 
. The minutes of the clerk, on all subjects 
which are properly matters of record, impoi·t 
verity; and the return thereof by the clerk 
or the original minutes properly certified is 
sufficient. Peterson v. State, 45 W 535. 

The entry of a verdict in the minute book 
is the only entry or record necessary prior to 
the discharge of the jury. Smith v. State, 51 
W615, 8 NW 410. 
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" When' an order is signed by the judge and 
filed- with the clerk, and the latter enters a 
brief statement of it in : his minute book, the 
order is entered within the meaning of sec. 
304~" :R.,S. 18,78, although it is not recorded 
until some days later. Uren v. Walsh, 57 W98, 
14NW 902. '. 
, An brtginal order made by the circuit court 

and sent to the supreme court remains of 
record in the former. Kellyv. Chicago & 
Northwestern R. Co. 70 W 335,35 NW 338, . 

A judgment is enterecl when duly signed 
arid' filed by'the, clerk. Nethettonv. Frank 
Holton & Co. 189 W 461, 207 NW 953. 
:Ui1less it results in actual loss or damage 

to someone there is no liability on a clerk 
failing to keep proper records.' Wisconsin 
~. & S. Co: v: Kriesel, 191 W 602, 211 NW 
795." .' . 

59.39, 59.395, 253.30, and 270.33; stats. 1967, 
when read together, . lead to the conclusion 
that the clerk of court is, under the statutory 
scheme, the custodian of the records of the 
county court, whose duties in regard to the 
l:igpt of public inspection ate defined by 59.14. 
State ex reI. J ounialCo. v. County Court, 43 
W (2d) 297, 168 NW (2d) 836. 

On the duties of the clerk of court under 
tpi,s .sedion and 956.01 (13), Stats. 1957, see 
47 Atty. Geri. 157. " . , . 

On the retention of original documents in 
small Claims matters, state traffic violation 
cas~s, etc., see 56 Atty. Gen. 195, 199. . 

Preserv'ation of court records. Merritt, 33 
WBB,.No.5. . 

59.395 Hisiory:1955 c. 553; Stats. 19q5 s. 
59.395; 1963 c. 407, 427.; 1965 c. 617; 1967 ,c. 276 
s. 39; 1969 c. 253; 1969 c. 276 s. 582. (17); 1969 
c.449. 

On divorce statistics see note to 69.52; on 
collection of delinquent taxes see notes to 
71.13; on entry by clerk as to trial and judg
ment see notes to 270.31; on costs and fees in 
courts of record see notes to various sections 
of eh. 271; and on executions and writs of as
sistance see notes to various sections of ch. 
272 . 

It is the duty of the clerk of court to pay 
over funds in court to his official successor, 
and' a-failure to do so is a breach of his bond. 
Schnur v. Hickox 45 W 200. 

'Clerks of circuit courts are not required or 
authorized by statute or by the circuit court 
rules' adopted. by the supreme court to set or 
bring cases on for trial. Wis. Lumber & S. 
Co. v. Dahl, 214 W 137, 252 NW 714. 

Where the appellants' attorneys and the 
respondent's attorneys agreed that a check 
was to be used as a supersedeas on the money 
judgment· appealed from and the agreement 
contained no direction to the clerk of the cir
cuit court, with whom the check was de
posited, to cash the check, the clerk in receiv-. 
ing and holding the check violated no duty 
which he was required by law to perform and 
hence' the clerk and his surety could not be 
held liable for the loss resulting from delay 
in presenting the check for payment. Wilhelm 
v. Hack,· 234 W 213, 290 NW 642. ' 
.' A. state tax of $1 on civil suits in county 
cOUl't should not be paid into the state treas
ury, . and if so paid through error should be 
refunded to the county. ,10 Atty. Gen. 853. 

In a civil suit against a clerk of circuit court 
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for damages arising out of alleged failure to 
perform the duties of his office by not cashing' 
or having certified a check deposited with him 
as a supersedeas bond, as the result of which 
a judgment creditor was unable to realize 
upon a judgment because of failure of an in
silrance company, it is not the duty of the dis
trict attorney to defend the action; the county 
board may not authorize retention of counsel 
to be paid at county expense; the county is 
under no duty to reimburse the clerk for ex
pense of defending the action but may do so 
under 331.35, Stats. 1937, if ·the clerk prevails 
and then petitions for reimbursement or un
der other circumstances specified where the 
clerk does not prevail but is not at fault. 28 
Atty. Gen. 96. 

59.40 History: 1853 c. 61 s. 1; R. S. 1858 c. 
13 s. 79; R. S. 1878 s. 745; Stats. 1898 s. 745; 
1919 c. 695 s. 94; Stats. 1919 s. 59.40; 1967 c. 
276 s. 39. 

59.41 History: 1856 c. 81 s. 1; R. S. 1858 c. 
13 s. 72; R. S. 1878 s. 746; Stats. 1898 s. 746; 
1919 c. 695 s. 95; Stats. 1919 s. 59.41. 

59.42 History: 1851 c. 354 s. 1; 1857 c. 91 s. 
1; R. S. 1858 c. 13 s. 67; R. S. 1858 c. 133 s. 6, 
7,; 1867 c. 93 s. 1; 1867 c. 150; 1869 c. 92; 1871 
C. 109; R. S. 1878 s. 747; 1887 c. 166 s. 1; Ann. 
Stats. 1889 8.747, 747a; Stats. 1898 s. 747; 
1919 c. 695 s. 96, 97, 98; Stats. 1919 s. 59.42; 
1931 c. 470 s. 3; Spl. S. 1937 c. 1 s. 3; 1941 c. 
44; 1943 c. 169; 1953 c. 511, 662; 1957 c. 429; 
1961 c. 505; 519; 1963 c. 407; 1965 c. 73, 379, 
625; 1967 c. 276 s. 40; 1967 c. 325; 1969 c. 43, 88, 
2153; 1969 c. 276 s. 584 (1) (b); 1969 c. 284; 
1969 c. 449 ss. 3, 8. 

The clerk of circuit court should charge fees 
for filing and docketing income tax warrants, 
in accordance with 59.42, Stats. 1935. 25 Atty. 
Gen. 110. . 

The clerk of circuit court of Milwaukee 
county is entitled to charge the same fees in 
respect to income tax warrants as any other 
clerk Of circuit COUl't, as provided by 59.42. 
26 Atty. Gen. 615 .. 

A clerk of circuit court paid on a salary ba
sis must collect fees for filing a delinquent in
come taxwal'1'ant at the time such warrant 
is satisfied or released. 28 Atty .. Gen. 168. 

Petitions for occupational drivers' licenses 
do not constitute actions or special proceed
ings in the courts and no clerk fee or suit tax 
may properly be charged. 43 Atty. Gen. 38. 

jriling fees provided by 59.42. have no appli
cation to petitions for amortization of debts of 
wage earners for which a filing fee of $10 is 
provided by 128.21 (1). 43 Atty. Gen. 212. 

When a ,case is transferred from a justice 
court under 301.245, Stats. 1953, the clerk of 
the court to which it is transferred must col-. 
lecta clerk's fee under 59.42 (2) (c) of $8 and 
a suit tax under 262.04 of $5, before filing the 
papers. 43 Atty. Gen. 319. ,,' 

The legislature can provide clerk's fees in 
inferior courts which vary from those pro
vided for courts of rec9rd. 44 Atty. GEm. 37.' 

Under 59.42 (2), counties are subject to the 
suit tax imposed by 271:21, in proceedings 
qroilght under ch. 52, to enforce the liability 
of relatives to support dependent persons. 44 
Atty. Gen. ~59: " , .' 
, While costs in paternity proceedings are to 
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be taxed under 353.25, Stats. 1955, as in crim
inal cases, the clerk's fee for filing a paternity 
settlement agreement made under 52.28 is that 
provided by 59.42 (2) (a), relating to civil 
actions. 45 Atty. Gen. 128. 

A state suit tax of $5 and a clerk's fee of $8 
is proper for filing of papers in connection 
with settle'ment or compromise of a cause of 
action in favor of or against a minor or men
tally incompetent person where no action has 
been commenced by service or summons or 
complaint. 56 Atty. Gen. 195. 

59:43 History: 1957 c. 206; Stats. 1957 s. 
59.43. 

Editor's Note: Sec. 748, Stats. 1898, which 
was redesignated as 59.43, Stats. 1919, and 
which was repealed in 1955, had to do with 
filing fees. It was cited in Lang v. Menasha 
P. Co .. 119 W 1, 96 NW 393, and Williams v. 
Wallock, 123 W 293, 101 NW 927. See also 28 
Atty. Gen. 168. 

The clerk may extend credit for fees but 
when he does so it is at his own risk. The 
county cannot set up a revolving fund for hhn. 
53 Atty, Gen. 218. 

59.44 History: R. S. 1849 c. 10 s. 68; R. S. 
1858 c. 13 s. 87; R. S. 1878 s. 750; 1887 c. 354; 
Ann. Stats. 1889 s. 750,. 752a; . Stats. 1898 s. 
750; 1903 c. 283 s. 1; Sup!. 1906 s. 750; 1907 c. 
615; 1913 c. 244; 1919 c. 695 s. 100; Stats. 1919 
s.59.44; 1943 c. 423; 1947 c. 483; 1965 c. 519. 

Assistance to the district attorney in a pros
ecution for burglary by the attorney whose 
house is alleged to have been broken open is 
not a ground for reversing a judgment. Law
rence v. State, 50 W 507, 7 NW 343. 

Where objection is made to a district attor
ney's having assistance,' and such objection is 
overruled, the district attorney being present 
and not objecting to such assistance, it is 
equivalent to a request that assistance be ren-' 
dered, and no ground for reversal. Rounds v. 
State, 57 W 45, 14 NW 865. 

The provision authorizing appointment of 
counsel to assist the district attorney in crim
inal cases applies to the municipal court of 
Milwaukee and its judge. Biemel v. State, 71' 
W 444, 37 NW 244. 

An attorney is not disqualified to receive an 
appointment by a court as assistant prosecutor 
in a murder case, because of previous employ
ment by a relative of deceased, if that em" 
ployment is renounced before an appointment 
is made. Bird v. State, 77 W 276, 45 NW 1126. 

A fOi'mer district attorney who conducted 
the preliminary examination against one ac
cused of larceny and who also appeared for 
the defendant in replevin brought by the ac
cused against the officer who seized the prop
erty alleged to have been stolen is not disqual
ified for appointment to assist rus successor 
upon the trial of the accused for the larceny. 
Jackson v. State, 81 W 127, 51 NW 89. ' , 

The law partner of the district attorney may 
assist thEdatter in a criminal prosecution not" 
withstanding the court has appointed counsel 
urider this section. Richards v. State, 82 W 
172,51 NW 652. 
, A district attorney who, by artifice and 
fraud, falsely pretending to be the counsel of 
a person accused of crime, obtains a knowl
edge of the facts of the case, prejudicial to the 
defendant's rights, is disqualified to prosecute 



the case, and if he does prosecute it and a con
viCtion is had it will be set aside. The counsel 
appointed to assist the district attorney must 
be an attorney at law of this state. The ap
pointment of a nonresident attorney and his 
active participation in the trial of a person ac
cused of murder is a prejudicial error. State 
v. Russell, 83 W 330, 53 NW 441. 

Objections to counsel appointed to assist 
the district attorney are waived by not mak
ing them in open court when called upon to 
do so. Baker v. State, 88 W 140, 59 NW 570. 

c.In administering that clause which author
izes the appointment of counsel to assist in 
the prosecution of criminal cases, courts 
"should permit or select only such assistants 
as are unprejudiced and impartial as the pros
ecutor provided by law." French v. State, 93 
W 325, 67 NW 706. 

A county board in the absence of a statute 
has no power to hire an additional attorney to 
assist the district attorney in litigation in cir
cuit court. Frederick v. Douglas County, 96 
W 411, 71 NW 798. 

Under sec. 750, Stats. 1898, a county judge 
may be appointed to assist the district attor
ney in a prosecution. Bliss v. State, 117 W 596, 
94NW 325. 

In the prosecution for arson where defend
ant had lost a trunk in the depot of a railway 
company by the same fire which she was ac
cused of setting, it was not error to appoint 
the local attorney for such company to assist 
the district attorney where such local attorney 
testified that he had no knowledge of a claim 
for loss of the trunk and was not retained by 
the company in the matter. Colbert v. State, 
125 W 423,104 NW 61. 
, Public policy does not permit the employ

ment by private persons of counsel to assist 
the district attorney in the prosecution of per
sons accused of crime, and a contract therefor 
is void. Rock v. Ekern, 162 W 291,156 NW 197. 

Where a district attorney in charge of a 
prosecution offered himself as a witness and 
testified to a conversation with the defendant 
on trial, such procedure was improper; the 
proper practice would have been for him to 
withdraw from the case and to ask the court 
to appoint another prosecutor under this sec
tion. Zeidler v. State, 189 W 44, 206 NW 872. 

An attorney appointed to prosecute instead 
of the district attorney has the same power to 
file' an information that the district attorney 
lias. The best practice is to permit the attor
ney who is to try a case to file an information. 
13 Atty. Gen. 640. 

, A district attorney pro tempore may receive 
the compensation provided for in 59.44 (2), 
Stats. 1925. This compensation must be de
termined by the court by order and must be 
certified as reasonable compensation. 16 Atty. 
Gen. 17. 

Fees of witnesses, reporters and those of dis
trict attorney pro tempore in John Doe pro
ceedings are properly payable out of county 
funds. 17 Atty. Gen. 534. 
"The power of a court to appoint a special 
prosecutor or district attorney where the dis
trict attorney is disqualified' under 59.44 (1) 
Stats; 1939, is not limited to appointing for th~ 
tria~ of the case. Trial is not limited to prep
aration for and trial of the case in the trial 
courtcbut extends to appeal or review in the 
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supreme court. Limitations with respect to" 
fees for preparation and trial under 59.44 (2) 
are not applicable on the appeal. 28 Atty. 
Gen. 546. 

The district attorney inducted into the 
armed forces does not cease to be an inhab
itant of the county from which inducted and' 
the circuit judge may appoint a district attor
ney pro tempore to attend to the district at
torney's duties pending his return. 30 Atty. 
Gen. 54. 

It is doubtful that 59.44(3), Stats. 1945, is 
broad enough to justify the hiring of special 
counsel to assist the county park commission 
in acquiring flowage easements to restore a 
lake in a county park where no condemnation 
proceedings or other litigation may be re~ 
quired. 34 Atty. Gen. 188. 

59.45 History: 1901 c. 394; Supl 1906 s. 
750a; 1919 c. 695 s. 103; Stats. 1919 s. 59.45; 
1949 c. 631 s. 239; 1963 c. 506. 

Comment of Advisory Commitiee, 1949: 
Permits assistant district attorneys to sign 
informations. See note to 355.13 [955.13]. 
[Bi11474-S] 

The offices of assistant district attorney and 
justice of the peace are incompatible. 31 Atty; 
Gen. 230. 

An assistant district attorney, appointed 
pursuant to a county board resolution for the 
sole purpose of handling highway right of 
way acquisitions, may not undertake the de
fense of criminal prosecutions nor represent 
private clients in matters adverse to the inter
ests of the county. 39 Atty. Gen. 202. 

59.455 History: 1957 c. 92; Stats. 1957 s. 
59.455. 

59.456 History: 1957 c. 92; Stats. 1957 s. 
59.456; 1965 c. 249, 271; 1969 c. 255 S8. 20, 65; 
1969 c. 276 s. 608. " 

59.46 History: 1907 c. 351 s. 2; 1909 c. 
292; Stats. 1911 s. 751d; 1919 c. 695 s; 107; 
1919 c. 702 s. 37; Stats. 1919 s. 59,46;1925 c.' 
346; 1927 c. 22 s. 1; 1929 c. 237, 253; 1949 c. 
631 s. 240; 1957 c. 92; 1959 c. 172, 648; 1963 c. 
506; 1965 c. 249. 

Comment of Advisory Committee~ 1949: 
Amends 59.46 (1) to permit assistant district 
attorneys to sign informations,in Milwaukee 
county. See notes to 355.13 [955.13]. [Bill 
474-S] , 

59.47 History: R. S. 1849 c. 10 s. 63 to 65, 
71, 72; R. S. 1858 c. 13 s. 82 to 84, 90, 91; R. 
S. 1878 s. 752; 1881 c. 138; Ann. Stats. 1889 
s. 752; 1897 c. 29; Stats. 1898 s. 752; 1909 c. 
229; 1909 c. 395; 1911 c. 663 s. 335; Stats. 1911 
s. 752, 752m, 1797n-4; 1919 c. 695 s. 108, 109' 
Stats. 1919 s. 59.47, 1797n-4; 1923 c. 108 s: 
145; 1923 c. 193; 1923 c. 291 s. 3; Stats. 1923 
s. 59.47, 133.12; 1935 c. 550 s. 360; Stahl. 193!'! 
s. 59.47; 1937 c. 373; 1955 c. 575 s. 20a; 1955 
c. 696 s. 15;,1959 c. 127; 1961 c.40; Sup, Ct: 
Order, 17 W (2d) xx; 1969 c. 255; 1969c. 276 
s. 584 (1) (b).' " 
, Legislative CoundlNote, 1955i· This' [59;47 
~11)] is a new statutory provision although 
It appears to be the law at the· present ,time,; 
See, for, example, 7 Ops. Atty. Gen:' 625. 
(1918); 25 Ops. Atty. Gen. 549 (1936); 34 
Ops. Atty. Gen. 337(1945). Exactly ,the same 
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provision appears in proposed s. 48.04, but 
since this section deals specifically with the 
·duties of the district attorney it is desirable 
to repeat it here. [Bill444-SJ 

Editor's Notes: (1) For a discussion of 
,the duties of district attorneys, with a collec
tion of scattered statutory provisions and re
view of court decisions and attorney general's 
opinions on that subject, see 25 Atty. Gen. 549 
to 573. 
, (2) The folluwing offices have been held 
incompatible with that of district attorney: 
County highway committee member (11 Atty. 
Gen. 875); income tax assessor (8 Atty. Gen. 
69); village attorney (6 Atty. Gen. 489); court 
commissioner (7 Atty. Gen. 636); member of 
county income tax board of review (21 Atty. 
Gen. 431); director of a joint school district 
within the county (22 Atty. Gen. 677); mem
ber of village board (26 Atty. Gen. 11). 
,: (3) In connection with the amendment ef

fected by ch. 255, Laws 1969, see the opinions 
published in 5 Atty. Gen. 695 and 6 Atty. Gen. 
290. 

On election, terms, and removal of cou~ty 
officers see notes to sec. 4, art. VI; on patermty 
·proceedings see llotes to 52.21-52.45; on as
sistants in criminal and civil cases see notes 
to 59.44; on appropriation for criminal trials 
and investigations see notes to 59.88; on un
lawful employment see notes to 196.675; and 
on inquests see notes to 979.01. 

An appeal from a judgment against the 
state in an action brought in a circuit court to 
recover a forfeiture can be taken only by the 
district attorney with the possible exception 
of the attorney general. State v. Duff, 83 W 
291, 53 NW 446. 
. The district attorney must be a lawyer. 
State v. Russell, 83 W 330, 53 NW 441. 
, See note to 70.36, citing State v. Wolfrum, 

88 W 481, 60 NW 799. .. 
The district attorney cannot obtam assIst

ance in a civil matter such as habeas corpus 
at public expense, but. l?-e is n.ot prohibite.d 
from obtaining or receIVmg assIstance at hIS 
.own expense or the expense of others in a ciyil 
proceeding: 'State ex reI. Durner v. Huegm, 
110 W 189, 85 NW 1046. .'. 

qi:). emploYII?-ent of counsel.to aSSIst tl?-e ~IS
trid attorney m the prosecutIOn of a cl'lmmal 
case see Richards v. State, 82 W 172, 51 NW 
.652, and Kraimer v. State, 117 W 350, 93 NW 
):097. , , 
. IUs inadvisable, if not improper, for a dis
trictattorney to act as attorney to recoyer 
c'ivil'damages arising from a supposed Cl'lm
in/il1 act .. ,Coon v. Metzler, 161 W 328, 154 NW 
377. , 
, .,' Sec. 752, Stats. 1915, confers authority upon 
the district attorney of a county to prosecute an action to recover the penalty of a liquor li
c~#s~ bond given under the provisions of sec. 
1549, the st;;tte being interested. State v. HeI
mann, 163 W 639, 15E NW 286. 

, The' district attorney is the proper official to 
piocure and prosecute writs of error and of 
certiorari in criminal actions. State ex reI. 
Zabel v; Municipal Court, 179 W 195, 190 NW 
121'. 

A public prosecutor is a quasi-judicial offi
cer, retained by the public for the prosecution 
i:ifpersons accused of crime, in the exercise of 
a sound disd'etion to distinguish between the 
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guilty and the innocent, between the certainly 
and the doubtfully guilty. Application of Ben
tine, 181 W 579, 196 NW 213. 

It is not improper in a criminal prosecution 
to permit the district attorney to be sworn as 
a witness for the prosecution, especially where 
he took no personal part in the case except 
that he appeared as a witness. Lukas v. State, 
194 W 387,216 NW 483. 

District attorneys are officers of the court, 
and they should have scrupulous regard for 
the constitutional rights and privileges of de
fendants. Watson v. State, 195 W 166, 217 NW 
653. 

Permitting a district attorney to testify in 
corroboration of other witnesses, as to st~te
iment made to him by defendant's witness in 
conflict with witness' testimony, was not' erc 
1'01'. The determination of the question 
w~ether a pros.ecut~ng attorney should be per
mItted to testIfy lIes largely, if not wholly 
within discretion of the trial court. Baum~ 
gartner v. State, 198 W 180, 223 NW 419. 

.It was not error to permit an assistant dis
tl'lct. a.ttorne.y to appea~ for the applicants and 
partICIpate m proceedmgs on an application 
for a judicial inquiry as to the mental condi
t~on of an allegedly feeble-minded person, 
~mce both the state and county are interested 
m such proceedings. In re Terrill 240 W 53 
2 NW (2d) 847. " 

See no~e to 13.69, citing State ex reI. Arthur 
v. Supel'lor Court, 257 W 430, 43 NW (2d) 484: 

A district attorney acting for the state is not 
~ m~re legal att?rney, but a sworn minister of 
~ustIce; an~ actmg for the state he possesses 
ItS power WIth respect to consent to the waiver 
of a 12-man jury when defendant demands a 
6-man jury in a misdemeanor case. State ex 
reI. Sauk County D. A. v. Gollmar 32 W (2d) 
406,145 NW (2d) 670. ' 

While it is th.e 0uty of the ~istrict attorney 
to prosecute cl'lmmals, there IS no obligation 
or duty upon. him t.o pr<;>secute all complaints 
that may be flIed wIth hIm, for a great portion 
of the power of the state has been placed in 
~is ~ands f?r him to use in the furtherance of 
JustICe,. WhICh does not per se require prose
cut~on I~ all cases where there appears to be 
a VIOlatIon of the law no matter how trivial 
State ex reI. Kurkierewicz v. Cannon 42 vi 
(2d) 368, 166 NW (2d) 255. ' 

It is the duty of the district attorney to pros~ 
~cute or defend all actions to which the county 
IS a party. 1906 Atty. Gen. 659. 

Tl?-e district attorney is prohibited from ac
ceptmg a retainer from a public utility cor
poration. 1908 Atty. Gen. 766. 

The district attorney is not required to ap
pear at an examination of an insane person. 
1910 Atty. Gen. 664. 

The district attorney should defend the 
game warden in a ,rel?levin action when prop
erty of the state IS mvolved, such as game. 
1912 Atty. Gen. 412. 

It is the duty of the district attorney to pros
ecute for the violations of the weights and 
measures law. 1 Atty. Gen. 614. 

The revocation of the license of a distl'ict 
attorney to practice law causes a vacancy in 
that office. ,2 Atty. Gen. 667. , 

The district attorney is not entitled to com
pensation, in addition to his regular salary, for 
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professional services .rendered to a committee 
of the county board. 3 Atty. Gen. 684. 

The district attorney has no general author
ity by virtue of his office to institute a civil 
action in behalf of his county without authori
zation by the county board. Want of such au
thority is a matter in abatement only and may 
be cured by ratification while the action is 
pending. 3 Atty. Gen. 688. 

A district attorney cannot bring an action 
for a plaintiff when the county is a necessary 
party to such action, having an interest ad
verse to the plaintiff. 3 Atty. Gen. 702. 
. The district attorney should not represent 
.the plaintiff in actions contesting the legality 
of the income tax. 4 Atty. Gen. 94. 

It is the duty of the district attorney to pros
ecute all actions to recover forfeitures under 
sees. 233ge and 2339f, Stats. 1913. 4 Atty. Gen. 
128. 

It is not tpe duty of the district attorney 
to appear in proceedings for binding over to 
keep the peace. 4 Atty. Gen. 158. 

The manner of satisfying judgments in fa
vor of the state is discussed in 4 Atty. Gen. 
880. 

It is the duty of district attorney to prose
cute to recover the forfeiture incurred on a 
bond given under sec. 4587c, Stats. 1915. 5 
Atty. Gen. 872. 

The district attorney should file a claim 
against the estate of an inmate of the home 
for the feeble-minded for unpaid maintenance 
in case of a proceeding under sec. 3995b, Stats. 
1917. 7 Atty'. Gen. 75. 

It is improper for a district attorney to de
fend in justice court a person charged with 
assault and battery. 7 Atty. Gen. 644. 

It is the duty of the district attorney to file 
a claim in the name of his county against the 
estate of a deceased patient of the county asy
lum for the insane, when the decedent is in
debted to the county for keep. The claim in 
county court need not be verified but may be 
by affidavit of a person having knowledge of 
the facts. 10 Atty. Gen. 595. 

; 'I'he district attorney should study questions 
before advising or consulting with the attor~ 
ney general, and should give him the benefit 
of such study. The district attorney should 
not act as relay for questions raised by persons 
not entitled to the services of the attorney 
general. He should advise county officials 
and as a rule refrain from submitting ques
tions to which he knows the answers to a rea
sonable certainty. 10 Atty. Gen. 741 and 1014; 
11 Atty. Gen. 242 and 263. 

A county board has no power to instruct the 
district attorney to perform the duties of di
vorce counsel. 14 Atty. Gen. 3l. 

A district attorney cannot properly repre .. 
sent a bank in an action brought against a 
sheriff to restrain him from collecting an al
leged 'illegal assessment of a tax. 14 Atty. 
Gen. 90. . . 

It is not the duty of a district attorney to 
defend a taxpayers' action brought against for
mer members of the county highway commit~ 
tee, whiCh charges misapplication of county 
funds, nor should he appear in such action for 
defendants unofficially, because it may be
come his duty t6 pros~cute them for violatioh 
of criminal law. 14 Atty. Gen. 602. . 

A district attorney is not required to prose-
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cute in another state a proceeding to recover 
income taxes; he may receive no extrp. com. 
pensation thej:efor; he may be reimbursed his 
actual expenses. 20 Atty. Gen. 225. 

See note to 77.09, citing 22 Atty. Gen. 515. 
A district attorney is not 'required to prose

cute for violations of municipal ordin1l.nces. 2 
Atty. Gen. 728; 24 Atty. Gen. 39. 
. Upon notice of the county court to a district 
attorney that a hearing is to be held to det~r~ 
mine the sanity of a person under 51.11, Stats. 
~9~5, in which inquiry the county is interested, 
It IS the duty of the district attorney to appear. 
25 Atty. Gen. 614 . 

See note to 70.20, citing 27 Atty. Gen. 175. 
A district attorney should not act as guard

ian ad litem in any hearing or proceeding in
yolving a question of insanity, as duty to the 
mcompetent may well conflict with duty to 
the county. 28 Atty. Gen. 30. 

It is the duty of the district attorney to en
f?rce a criminal statute even though he be
lIeves such statute to be unconstitutional 
However, he is under no duty to refrain fro~ 
submitting a constitutional question to the 
court and may properly recommend in case of 
conviction that a constitutional question be 
~6rtified to the supreme court. 28 Atty. Gen. 

Neither 59.47 (3), Stats. 1937, nor other ge~
eral or special statutes relating to the duties 
of the district attorney makes it his duty to 
obtain options, examine titles, draft contracts 
and conveyances, prepare. bond issues and 
perfor?1 other like services for. the building 
commIttee of a county board m connection 
with the construction of new county build
ings. Private counsel may be employed by 
a county for such purpose. 28 Atty. Gen. 162. 

A district attorney is under no duty to initi
ate adoption proceedings arising under 48.36, 
Stats. 1939, n?r to prepare necessary papers ih 
such proceedmgs. 28 Atty. Gen. 272. 

A district attorney has a duty' under 5!).47 
(1), Sta!s. 1945, to appear in juvenile court 
proceedmgs under ch. 48, if he has notice of 
such proceedings. 34 Atty. Gen. 337. See also 
18 Atty. Gen. 573. 

A district attorney has a duty under' 59.47 
(1), ~tats. 194.5, to commence and prosecute a 
forfeIture actIOn under 93.21 (3) at the request 
of an agent of the state department of agricul~ 
tur«:, if ~e has sufficient evidence to establish 
a VIOlatIOn. 93.22 (1) and (2) are permissive 
only and do not require that all such actions 
be prosecuted by the department's attorney or 
a special prosecutor. 35 Atty. Gen. 282. 

It is not mandatory under 59.47 (3) that 'Ii 
district attorney submit a question to the at~ 
torneygeneral for an opinion when requested 
to do so by the county board. The district at:' 
torney should submit a question to the attor~ 
ney general f6r an opinion only when he feels 
he is unable to arrive lit a correct conclusion 
to any question before him and feels it is nec~ 
essary that he receive the advice of the attor
ney general, 61' other circumstances' e';lCist 
which in the judgment of the district attorney 
warrant his seeking the advice of the attorney 
general. 36 Atty. Gen. 10. . ' '. ; 

Where assignment of a cause of action can 
properly be demanded under 49.06, the pros~~ 
cution of an action under such assignmerit 

J ~ " 
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would fall within the duties of the district at
torney. 42 Atty. Gen. 178. 

See note to 46.22, citing 42 Atty. Gen. 231. 
Except as provided in 59.46 (3) 'and 59.88, a 

district attorney has no authority to employ 
an investigator to investigate an unsolved 
crime. 44 Atty. Gen. 159..' 

See note to 288.12, citing 57 Atty. Gen. 198. 

59:471 History: 1967 c. 325; Stats. 1967 s. 
59.471; 1969 c.55 s. 113; 1969 c. 154, 331. 

59.475 History: 1959 c. 259; Stats; 1959 s. 
59.475; 1967c. 325. 

59.48 History: 1917 c. 435; Stats. 1917 s. 
750b; 1919 c. 298; 1919 c. 695 s. 110; 1919 c. 
702 s. ,38; Stats. 1919 s. 59.48; 1929 c. 78; 
t953 c. 441. ' .' 
. ,A district attorney is not authorized to act 
as assistant to a city attorney in a prosecution 
for violation of a city ordinance. 12 Atty. Gen. 
605. " " 

. The offices of city attorney and district 
attorney· are not incompatible as a matter of 
law in counties having a population of less 
than 40,000, and may be held by the same 
attorney. However, situations m~yarise,in 
which such attorney may be reqUIred to dIS
qualify himself from representing the city 
or the state (or county), or both, under Canon 
6 of the A. B. A., Canons of Professional 
Ethics. 42 Atty. Gen. 14. 

59.485 History: 1957 c. 170; Stats. 1957 s. 
59.485. 

59.49 History: R S. 1858 c. 13 s. 86;, R S. 
1878 s. 754; Stats. 1898 s. 754; 1911 c. 304; 
1919 c. 695 s.111; Stats. 1919 s. 59.49; 1963 c. 
389. 

59.50 Hisiory: R S. 1849 c. 10 s. 119, 120'; 
R S. 1858 c.13s. 138, 139; R S., 1878 s. 756; 
1889 c.' 18' Ann. Stats. 1889 s. 756; Stats. 
1898 S. 756'; 1919 c.695 s. 112; Stats. 1919 s. 
59.50. .' " 

A minor may be appointed dep~tYI~eglster 
of deeds and may perform functIOns upder 
59.51. 15 Atty. Gen. 413. ' 

See note to 59.07 (20), citii1g 41 Atty. Gen. 
105 ... ' . . .' 
' .. ,A register of de.eds cannot appo~nt a fune~al 
director as specIal deputy to Issue bUrIal 
permits. 46 Atty. Gen. 80. 

'59.51 Hisiory: R S. 1849 c. 10 s. 121, 122; 
RS. 1858 c. 13s. 140, 141; 1863 c. 161 s. 2; 
1876' c. 403; R' S. 1878 s. 758, 763; Stab;. 
1898 s. 758, 763; 1907 c. 650; 1917 c. 178 s. ,2; 
1919 c. 695 s>114, 119; Stats: 1919 s. 59.51; 
1925 c. 525s. 3; 1931. c: 255; HJ41 c; 312; 1943 
c. 203,245, 503; 1945c. 152; 1947 c.143; 1955 
c'. 10;253; 1959c. 80; 1961 c. 156, 159; 1963c. 
158, 237; 1965 c~ 51, 139, 625. .' 

On election, terms, ai1d i'emoval of cou~t:y 
officers see notes to sec. 4, art. VI; and on vltal 
statistics see notes to various sections of cn. 
69 . ' '" 'j" 

The ~ecord may be partly written ',~nd 
partly printed. Maxwell v. Hartmann, 50, W 
660, 7NW 103., " .' '., ' 
'" A register' of 'deeds is not authorIzed to makfi! 
any charge for making the. indorseIilentre~ 
qllired by 59.51(5).~e has nOauthority't¢ 
tefu,se the r~~resentahve <?f an al;>stract COl~7 
plmythe prIVIlege of makmg copIes from the 
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records in his office, under reasonable rules 
and regulations. An abstract company can
not demand desk room in the office of a regis
ter of deeds. 2 Atty. Gen. 787. 

What constitutes recording in the register 
of deeds' office of transcripts of the records of 
other counties is explained in 8 Atty. Gen. 792. 

The register of deeds is entitled to be sup
plied with office equipment at county expepse, 
whether paid by fees or on a salary basis." 9 
Atty. Gen. 599. 

There is no statutory authority for record
ing with the register of deeds a document 
showing the liquidation of a bank located' in 
his county. 11 Atty. Gen. 74. . 

A county board has no power to. provide 
conveyancing blanks for gratuitous distribu.:. 
tion by' registers of deeds to private convey-
ancel's. 12 Atty. Gen. 209. ' 

A register of deeds cannot refuse to record 
deeds until a plat is approved, filed and re-
corded. 14 Atty. Gen. 32. ",' 

PhotographiC methods may be used· by a 
register of deeds for recording instruments. 
14 Atty. Gen. 345. ' . ' 
·A register of deeds cannot be compelled to 
record a lease covering a period less than 3 
,years. 22 Atty. Gen. 631. ',' " 

A register of deeds may accept and record 
an instrument in a foreign language but is not 
obligated to do so. 26 Atty. Gen. 146. . 

Records of births, except illegitimate births, 
marriages and deaths kept by register' of 
deeds under 59.51 (7) and 69.56 are public rec
ords open to public inspection by virtue 'of 
18.01 and 59.14 (1). 27 Atty. Gen. 619. '. '" 

A register of deeds does not have authority 
to redraft plats for the purpose of correcting 
them. 27' Atty. Gen. 671. ' ' 
. Statutory I?rovisions .relating to recording of 
mstruments m the offlCe of register of deeds 
~o not contemplate pfl:rtial recoiding of any 
mstru?lent; and tr!1st mdenture covering de~ 
scnptlOns of lands m other counties should b'e 
recorded in its entirety. 30 Atty. Gen. 326. 

,unless the names of the grantors,' grantees, 
wl~nesses and notary public are plainly 
prmted or typed on a deed or other instrunierit 
~s required by 59.51 (1), the register of deeds 
IS under'no duty to and should refuse tore
cord the same. In recording instruments 
which comply with 59.51 (1) the register of 
deeds shoul? record the names of grantors, 
grantee,s, WItnesses and notary twice where 
the name is typed or printed under the signa~ 
ture .. Wh,er,e a ,notary ~akes iJ,p acknowledg"
:.;nent, and also sIgns an mstrument as witness 
59.51' (1) requires that 'his name petyped' o~ 
.prillted on the, instrument twice, once as, a no
tary and again as a witness,. The fact that the 
~ame of a grantor appears in the body of an 
mstrument does not meet with the require
ments of 59.51 (1). It is necessary that the 
name of such ~rantor be plainly printed or 
t~ped on such mstrument so ,as to ac\!urat~~y 
gIVe the. name of the grantor as' actuallY 
sigilEid by him. Insh'umept to be recordeq. 
may be signed by printed lettering instead'of 
written lettering 'where signer has' adopted 
such a form of signature and if such signature 
is pla,inly:printed, th~ instrument may be re
corded without having the name typed under" 
neath signature. Ch. 152, Laws 1945, is a valid 
law. 34 Atty. Gen. 181,314. " . 
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See note to 59.515, citing 34 Atty. Gen. 314. 
A register of deeds cannot lawfully file a 

blanket assignment of chattel mortgages or 
conditional sales contracts when said blanket 
assignment does not contain the date, filing 
date and document number of each chattel 
mortgage or conditional sales contract in
tended to be assigned as well as meet all other 
requirements imposed by 59.51 (11). 35 Atty. 
Gen. 127. 

It is improper for the register of deeds to 
use the name of the assignee in place of the 
actual grantee in the index required by 59.51 
(12). 37 Atty. Gen. 117. 

A register of deeds is not required to make 
a search of records or furnish abstracts relat
ipg to chattel mortgages and may not do such 
work on his own time as a private business 
using county offices and facilities therefor 
without authorizatiol1. by the county board. 38 
Atty. Gen. 556. 

See note to 75;521, citing 42 Atty. Gen. 21. 
Under 59.51 (4), the signature of the regis

ter of deeds on the certificate indorsing the 
ttme, volume and page of recording may be 
made by a rubber stamp. 44 Atty. Gen. 170. 

59.51 (14) is permissive rather than manda
tory. It should be used by the register of 
deeds with caution and upon legal advice of 
tliedistrict attorney. 44 Atty. Gen. 227. 

See note to 236.34, citing 45 Atty. Gen. 47. 
See note to 59.715, citing 46 Atty. Gen. 8. 

. The register of deeds should accept for re
cording under 59.51 (1) maps of subdivisions 
which do not comply with the requirements 
of ch. 236 provided the parcels of land in such 
subdivisions exceed 1% acres in area, and the 
surveys comply with 59.62. Descriptions ~y 
metes and bounds and numbered parcels III 
the survey should also be accepted. 48 Atty. 
Gen. 54. 
. A cemetery plat must be divided into lots 
to qualify for recording by the register of 
deeds. 48 Atty. Gen. 82. 

Mortgages and trust deeds referred to in 
182.025 (1) need only be recorded by the reg
ister of deeds as he would a real estate mort
gage. 48 Atty. Gen. 83. 

59.512 Hisfory: 1969 c. 440; Stats. 1969 s. 
59.512. 

59.513 History: 1957 c. 70; Stats. 1957 s. 
59.513; 1967 c. 186; 1969 c. 55. 

The word "person" as it appears in 59.513, 
Stats. 1957, means the same thing as the word 
"draftsman" which appears in 59.57 (1) (c), 
Stats. 1957, and both refer to a natural person. 
46 Atty. Gen. 165. . 

Conveyancing as practice of law under 
59.513. 41 MLR 481. 

59.514 History: 1965 c. 205; Stats. 1965 s. 
59.514. 

59.515 History: 1945 c. 586; Stats. 1945 s. 
59.515; 1957 c. 70. 
;' '59.515, Stats. 1945, is a curative statute and 
does not change the duties of the register of 
deeds under 59.51 (1) and (11). 34 Atty. Gen. 
.314. 
c59.516History: 1965 c. 202; Stats. 1965 s. 

59.516; 

5S.52 Hidory: R. S. 1849 c. 10 s. 123, 124; 
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R. S. 1858 c. 13 s. 142, 143; 1876 c. 404 s. 1; 
R. S. 1878 s. 759; 1887 c. 323; Ann. Stats. 1889 
s. 759, 759a; Stats. 1898 s. 759; 1919 c. 695 s. 
115; Stats. 1919 s. 59.52; 1965 c. 139; 1969 c. 55. 

A correct description of the land in the 
index cures a mistake in the description in 
the record at large of the deed. Shove v. 
Larsen, 22 W 142. 

Where the index, although correct, bears 
upon its face evidence that it was made after 
the land affected by it has been conveyed, the 
last grantee is not chargeable with construc
tive notice when he took his conveyance of 
the deed thus indexed afterwards. Hay v. 
Hill, 24 W 235. 

The theory of the statute is that recording 
immediately follows reception, though practi
cally there must be some delay in recording 
and stating the volume and page in the general 
index. But the other entries in such index 
should be made immediately on reception. 
They give all the information necessary to the 
constructive notice of the instrument which 
can be given without spreading it on the 
records, and until the record is made at 
length the instrument itself supplies its place; 
the entries operate as constructive notice of 
the whole instrument until it is recorded, and 
af~er that they so ope.r~te as far as they go. 
It IS presumed that offICIal duty has been per
formed until the contrary appears, and that 
the instrument was recorded when it was re
ceived, there being a certificate to that effect 
at the foot of the record. And the force of this 
presumption is not overcome by evidence of 
the habit of a subsequent register. Oconto 
Co. v. Jerrard, 46 W 317,50 NW 591. 
A~ instrument is not recorded until proper 

entrIes thereof are made in the general index' 
until then an indorsement does not operat~ 
as constructive notice; nor, in the case of a 
tax deed, does the statute of limitations begin 
to run. Lombard v. Culbertson, 59 W 433, 
18 NW 399. 

If the index does not describe the land 
affected by the instrument indexed the error 
is cured if the instrument is correctly re
corded in the proper record book and the in
dex refers to such book. It is presumed, 
nothing appearing to the contrary, that an 
instrument was recorded in full on the day 
the register received it. St. Croix L. & L. 
Co. v. Ritchie, 73 W 409, 41 NW 345, 1064. 

Though entries in the general index are 
not made in the order in which the instru
ments are received, the index is not neces
sarily impeached so as to render the registry 
invalid. If it is shown that the instrmnent was 
entered at a later date, it is presumed that it 
was transcribed upon the records and the 
registry completed at that date. Lane v. 
Duchac, 73 W 646, 41 NW 962. 

If the name of the county which gives 
the deed is entered in the index this is all 
that is required; the omission of the name of 
the state is immaterial. Hall v. Baker, 74 W 
118, 42 NW 104. 

The purpose of the requirement that the 
names of the grantors shall be thus entered 
is to enable persons interested in the title to 
the land to ascertain by an inspection of the 
index whether the owner had parted with or 
been deprived of the title thereof. The mere 
entry in alphabetical order of the names of 
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the grantees in a tax deed can be of no 
service or notice to anyone, since no one 
could be expected to conjecture who might 
happen to be the grantee in such or any other 
deed. Hence the records of tax deeds are not 
admissible in the evidence unless the names of 
the grantor therein were entered in the alpha
betical order in a general index. Hiles v. 
Atlee, 80 W 219, 49 NW 816. 

An omission to make proper entries in the 
general index at the time the deed is spread 
upon the record may be remedied after such 
recording by making such entries, and, when 
so made, the record will be good from that 
date, and it will not be necessary to again 
record the deed. Inserting the words "see 
record" in the index, under the column for 
the description of the premises, and a refer
ence to the volume and page, makes the rec
ord complete and operative from the time of 
such insertion. Hotson v. Wetherby, 88 W 
324, 60 NW 423. 

A certificate, by the register of deeds, of 
the date an instrument was received for rec
'ord and the place where it was recorded is 
prima facie proof that it was entered in the 
general index. Chippewa River L. Co. v. J. L. 
Gates L. Co. 118 W 345, 94 NW 37, 95 NW 954. 

Tax deeds were properly recorded where 
the name of the county in the column headed 
"Grantors" was not written out but was indi
cated by ditto marks. Chase v. Maxcy, 134 W 
435, 114 NW 832. 

Questions affecting the validity of a tax deed 
of real estate in a state must be disposed of, 
in federal courts, in accordance with the in
terpretation of the statutes of the state by its 
highest judicial tribunal. Under sec. 759, R. 
S. 1878, it was not necessary to insert in the 
index the name of the state as grantor. Bar
don v. Land & R. 1. Co. 157 US 327. 

A direction in the general index to see the 
record is sufficient to put all interested parties 
upon inquiry, although it appears that it was 
the practice of the register, in a majority of 
cases, to so index tax deeds. Coleman v. Pesh
tigo L. Co. 30 F 317. 

The purpose of this section is to secure a 
brief and ready notice to all persons of the 
conveyance and the place where the full rec
ord thereof may be found. It is not competent 
nor allowable for a person who has informa
tion sufficient to direct him to the full record 
to shut his eyes and claim ignorance of facts 
which are easily within his reach because of 
informalities in the index. Land & R. r. Co. 
v. Bardon, 45 F 706. 

59.53 History: R. S. 1849 c. 10 s. 125; R. S. 
1858 c. 13 s. 144; 1876 c. 404 s.2; R. S. 
1878 s. 760; Stats. 1898 s. 760; 1919 c. 695 s. 
116; Stats. 1919 s. 59.53; 1965 c. 139; 1969 c. 55. 

The keeping of a volume index was merely 
a statutory duty under sec. 144, R. S. 1858, and 
its omission did not affect the registry of the 
instrument as constructive notice. Oconto Co. 
v. Jerrard, 46 W 317,50 NW 591. 

Sec. 760, R. S. 1878, does not require that 
entries in the grantee index shall be made in 
the order in which the instruments were re
ceived. Lane v. Duchac, 73 W 646, 41 NW 962. 

59.54 History: R. S. 1849 c. 112 s. 10; R. S. 
1858 c. 130 s. 19; 1860 c. 168 s. 1, 2; 1867 c. 
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80 s. 1, 2; 1869 c. 19 s. 1; 1878 c. 293; R. S. 
1878 s. 761; Stats. 1898 s. 761; 1919 c. 695 s. 
117; Stats. 1919 s. 59.54. 

The failure of the register of deeds to index 
the certificate of the sale of land upon execu
tion,. as r~quired by sec. 761, R. S. 1878, does 
not mvahdate such sale. Phillips v. Hyland 
102 W 253, 78 NW 431. ' 

59.55 History: 1864 c. 352 s. 1 to 3; 1867 c. 
39 s. 1; R. S. 1878 s. 762; 1881 c. 149; Ann. 
Stats. 1889 s. 762; Stats. 1898 s. 762; 1905 c. 
239 s. 1, 2; Supl. 1906 s. 762; 1907 c. 368; 1911 
c. 81; 1919 c. 695 s. 118; Stats. 1919 s. 59.55' 
1947 c. 143; 1963 c. 506 s. 9. ' 

As to liability for failure to enter a con
ve:yance in the tract index, see Johnson v. 
BrIce, 102 W 575, 78 NW 1086. 

A tract index in a county where no such in
dex has existed, when ordered to be made by 
the county board, must be made by the regis
ter of deeds of such county at statutory com
pens~tion determined by the board, not ex
ceedmg 2 cents for each entry. The county 
board has n? authority to employ any other 
than the regIster of deeds to make such index 
~or to provide a different basis of compensa~ 
~ror than the statutory one. 12 Atty. Gen. 

Volumes of indexes to records of lands for
merly part of another county used by a pri
vate abstractor and purchased from him by 
the c~lUnty board but never continued do not 
const~tute "existing tract index" within the 
meamng of 59.55 (4), Stats. 1923. 12 Atty. 
Gen. 558. 

A copy of a town board order creating a 
town sa~itary district required to be filed with 
the re~Ister Of. deeds under 60.303 (7) need 
not be mdexed m the tract index system under 
59.~5 (1) f<;>r c:;ach description of land includ
ed m the dIstrIct. 35 Atty. Gen. 158. 
PI~ns and. specifications for protection of 

an aIrport fIle~ pursuant to 114.135 (2) need 
no: be entered m. the tra?t index. The regis
!el of qeeds ~ntermg any mstrument in a tract 
mdex IS entItled to the fee provided in 5957 
(1) (b). 36 Atty. Gen. 24. . 
A .. ce:rtifi~ate of. special assessment by a mu

nICIpalIty flIed WIth the register of deeds PUI'
~uant to 66:60 (15) (b), need not be entered 
m the tract mdex. 38 Atty. Gen. 115 .. 

76~:;5f9~i~~~~~: /{~J; Siat~:%1~ts~tg9.l£11 s. 

59.57 History: R. S. 1849 c. 112 s. 11; R. S. 
1858 c. 110 s. 11; R. S. 1858 c. 133 s. 31; 1864 
c. 336 s. 1; 1864 c. 352 s. 1; 1867 c. 73 s. 1; 
1867 c. 129 s. 1; 1868 c. 8 s. 1; 1873 c. 210 
s. 3; 1875 c. 284 s. 1; R. S. 1878 s. 764; 1881 
c. 27~; Ann. Stats. 1889 s. 764' 1891 c 374' 
1893 c. 295; Stats. 1898 s. 764, '764a; 1899 c: 
278; 1903 c. 105 s. 1; 1905 c. 416 s. 5, 6; Sup1. 
1906 s. 764, 764a; 1909 c. 157; 1915 c. 242 s. 1, 
3; Stats. 1915 s. 764; 1919 c. 296 s. 1, 2; 1919 
c. 695 s. 121; 1919 c. 702 s. 39; Stats. 1919 s. 
59.57; 1929 c; 334; 1929 c. 525 s. 2; 1931 c. 288; 
1937 c. 44, 405; 1939 c. 467; 1941 c. 143, 242, 
312; 1943 c. 203, 295, 503; 1945 c. 36, 420; 1949 
c. 154; 1951 c. 218, 312; 1953 c. 174; 1955 c. 
10 s. 42, 43, 44; 1955 c. 238; 1957 c. 70 215 226' 
1957 c. 672 s. 43; 1959 c. 601; 1961 c.' 554; 621; 
1963 c. 158; 1965 c. 249, 485, 625' 1967 c 278' 
1969 c. 55. ,. , 
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The register of deeds may charge only the 
rate provided in 59.57 (1), Stats. 1923, for re
cording mortgages to federal land banks. 12 
Atty. Gen. 202. 

A register of deeds is not entitled, in addi
tion to the fee provided by 59.57 (l1b), for 
registering birth, death and marriage certifi
cates, to a fee for subsequent corrections to 
such certificates so registered. 31 Atty. Gen. 
334. 

Under 114.135 (2), a register of deeds is re
quired to accept documents for filing without 
charge and 59.57 (6a) does not entitle him to 
charge a fee. 35 Atty. Gen. 262. 

Register of deeds fees are payable in ad
vance except as to the state. 53 Atty. Gen. 
218. 

59.575 History: 1943 c. 422; Stats. 1943 s. 
59.575; 1945 c. 204; 1967 c. 66. 

59.58 History: 1909. c. 326; 1911 c. 61; 
Stats. 1911 s. 762m; 1919 c. 695 s. 122; Stats. 
1919 s. 59.58; 1935 c. 22. 

The liability of the maker of an abstract of 
title for damages because of mistakes in the 
abstract is based on contract and not on 
negligence, and he is therefore not liable to 
persons misled to their damage, unless some 
privity of contract exists between them. Peter
son v. Gales, 191 W 137, 210 NW 407. 

A corporation may not act as a county ab
stractor. 7 Atty. Gen. 261. 

Notes, memorandums and copies of ab
stracts made by the county abstractor or the 
staff of a county abstract department in per
forming functions under this section are coun
ty property and a retiring abstractor is not en
titled to take them as his property. 35 Atty. 
Gen. 476. 

59.59 History: R. S. 1849 c. 10 s. 128; R. S. 
1858 c. 13 s. 147; R. S. 1878 s. 766; Stats. 1898 
s. 766; 1919 c. 695 s. 123; Stats. 1919 s. 59.59; 
1969 c. 499 .. 

59.60 History: R. S. 1849 c. 10 s. 129, 130; 
R. S.1858 c. 13 s. 148, 149, 151; 1862 c. 120; 
R. S. 1878 s. 768; Stats. 1898 s. 768; 1917 c. 
168; 1917 c. 178s. 2; 1919 c. 695 s. 124; Stats. 
1919 s. 59.60; 1965 c. 217; 1969 c. 499. 

On election, terms, and removal of county 
officers see notes to sec. 4, art. VI. 

The county board is not bound to furnish 
fuel or stationery for the surveyor, though he 
may have an office in the courthouse. Towsley 
v. Ozaukee County, 60 W 251, 18 NW 840. 

59.60 (2), Stats. 1921, applies to all official 
surveys made by the county surveyor or his 
depl,lty. Such surveys, and the records there
of, are competent evidence of the fact and are 
presumptively correct; there is no statute of 
limitations applicable thereto. 11 Atty. Gen. 
91. 

N:o registered engineer of the state may re
cord a private survey in the county surveyor's 
record books unless he is also the county sur
veyor or deputy duly appointed. 27 Atty. 
Gen. 713. 

59.61 History: R. S. 1849 c. 10 s. 133; R. S. 
1858 c. 13 s. 152; 1862 c. 120 s. 3; R. S. 1878 
s. 769; Stats. 1898 s. 769; 1919 c. 695 s. 125; 
Stats. 1.919. s. 59.61; 1969 c. 499. 

59.62 History: 1853 c. 77 s. 1; R. S. 1858 
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c. 13 s. 155; 1860 c. 323 s. 3, 4; 1862 c. 120; 
1867 c. 169; R. S. 1878 s. 770; Stats. 1898 s. 
770; 1919 c. 695 s. 126; Stats. 1919 s. 59.62; 
1957 c. 567; 1969 c. 499. . 

Where only section and quarter-section 
posts were established by the original gov
ernment survey of a quarter section bordering 
on the north line of a town the sixteenth corner 
posts must be determined upon a resurvey 
in the manner provided by sec. 770, R. S. 1878. 
Westphal v. Schultz, 48 W 75, 4 NW 136. 

Sec. 770, R. S. 1878, has no reference to the 
establishment of lost or missing corners of 
sections or lesser subdivisions of government 
lands. Gerhardt v. Swaty, 57 W 24, 14 NW 
851. 

It is not inconsistent with sec. 770, R. S. 1878, 
that where a piece of land is SUbdivided into 
lots and a plat of the subdivision is recorded 
and the actual frontage. of such lots is less 
than is called for by the plat that the .defi
ciency must be divided among the several lots 
in proportion to their respective frontage as 
in?icated by the plat. The same principle ap
plies where the actual measurements are in 
excess of the dimensions specifically desig
nated upon the plat; the excess should not be 
apportioned to a single lot whose frontage var
ies from that of the others. Pereles v. Ma
goon, 78 W 27, 46 NW 1047. 

So-called meander corners are not fixed 
points as are established section corners and 
quarter corners, but are markers .for courses. 
The east and west quarter line should be 
equidistant from the north and south lines. 
Thunder Lake L. Co. v. Carpenter 184 W 580 
200 NW 302. " 

59.63 History: 1901 c. 449; Supl. 1906 c. 
827a; 1911 c. 663 s. 73; 1913 c. 102; 1915· c. 
604 s. 17; 1919 c. 695 s. 127; Stats. 1919 s. 
59.63; 1931 c. 23; 1965 c. 252; 1969 c. 499. 

The county surveyor is not entitled to have 
his fees and expenses, in making a survey of 
lands pursuant to this section, advanced to him 
by the town board, but must await the levy 
and collection of the special taxes provided 
by said section. 11 Atty. Gen. 542. 

Where a county surveyor makes a survey of 
lands and a special tax for his fees and ex
penses is levied by a town clerk against such 
lands, but said lands are returned delinquent 
and the county purchases and takes a tax 
deed, the county while holding such tax deed 
is not liable to the county surveyor for such 
fees and expenses. 20 Atty. Gen. 744. 

59.60, 59.63 and 59.635, Stats. 1935, require 
the county surveyor to make surveys in all 
cases requiring relocation and perpetuation of 
section corners and division lines and perpetl,l
ation of land marks. No other surveyor may 
be hired except as provided in 59.635 (3). 24 
Atty. Gen. 500. 

59.635 History: 1933 c. 104; Stats. 1933 s. 
59.635; 1945 c. 556; 1949 c. 262; 1955 c. 267; 
1969 c. 276 s. 588 (1); 1969 c. 499; 1969 c. 500 s. 
30 (2)(e). 

. 59.64 History: R. S. 1858 c. 13 s. 147; R. S. 
1878 s. 771; Stats. 1898 s. 771; 1901 c. 213 s. 
1; Sup!. 1906 s. 771; 1919 c. 695 s. 128; Stats. 
1919 s. 59.64; 1969 c. 499. 

The official certificate of the county S1,1r
veyor declaring the making of the survey 
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therein set forth is admissible. It is not the 
purpose of sec. 771, Stats. 1898, to render ad
missible only copies of the official records of 
the survey upon the certificate of the county 
surveyor. Peters v. Reichenbach, 114 W 209, 
90 NW 184. 

59.65 History: R. S. 1849 c. 10 s. 131; R. S. 
1858 c. 13 s. 150, 151; 1862 c. 120 s. 2; 1876 
c. 136; R. S. 1878 s. 772; 1887 c. 43; Ann. 
Stats. 1889 s. 772; Stats. 1898 s. 772; 1917 c. 
168 s. 2; 1919 c. 695 s. 129; Stats. 1919 s. 59.65; 
1945 c. 556; 1965 c. 217; 1969 c. 499. 

Editor's Note: Sec. 772,Stats. 1915, was 
considered in opinions published in 4 Atty. 
Gen. 679 and 982. 

59.66 History: 1917 c. 168 s.3; Stats. 1917 
s. 772m; 1919 c. 695 s. 130; Stats. 1919 s. 
59.66; 1969 c. 499. 

59.665 History: 1969 c. 499; Stats. 1969 s. 
59.665. 

59.67 His;lory: R. S. 1849 c. 9 s. 6; R. S. 1849 
c. 10 s. 5; 1851 c. 334 s. 1; R. S. 1858 -c. 13 s. 
5, 7; R. S. 1878 s. 651, 653; Stats. 1898 s. 651, 
653; 1919 c. 695 s. 131, 132; Stats. 1919 s. 59.67; 
1941 c. 5; 1955 c. 651 s. 14. 

The real estate of a county can be conveyed 
only as prescribed; a deed executed by the 
county clerk is not presumptive evidence that 
he was authorized to execute it. Bemis v. 
Weege, 67 W 435,30 NW 938; Semple v. Whor
ton, 68 W 626, 32 NW 690. 

A recital in a deed that the county clerk was 
authorized to execute it by a resolution of the 
board passed on a designated day is not per 
se evidence of that fact. The deed should con
tain the resolution. Ward v. Necedah L. Co. 
70 W 445, 35 NW 929. 

If the conditions upon which the county 
clerk is authorized to execute a conveyance 
have not been complied with it is invalid. Rice 
v. Ashland R. E. Co. 72 W 103, 8 NW 183. 

A county board can give property only for 
a public purpose and only when authorized 
by statute. It cannot donate the fee of lands 
to an agricultural fair association. 8 Atty. 
Gen. 523. 

A resolution of a county board purporting 
to authorize the county clerk to sell county
owned land at a price which equals or exceeds 
assessed valuation is invalid. 22 Atty. Gen. 
387. 

A county board resolution to sell to a for
mer owner, lands acquired by the county on 
tax deeds for the amount oft axes, interest and 
penalties, does not constitute a valid commun
icated offer which ripens into a binding con
tract upon tender of payment by the former 
owner, and such resolution is contrary to pub
lic policy. 26 Atty. Gen. 158. 

A county board may not lawfully authorize 
exchange of county-owned lands for other 
lands to which the county already holds title 
by tax deed. 26 Atty. Gen. 177. 

A county may not accept a quitclaim deed 
from an owner of land upon which the county 
holds tax certificates in consideration for a 
quitclaim deed from the county to such owner 
covering part of such lands, with taxes on 
such latter lands marked paid. 27 Atty. Gen. 
348. 

A resolution of a county board that county 
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tax deed land be sold at the minimum price 
except to owners, mortgagees and lienhold
ers, who shall have the privilege to buy their 
land by payment of all taxes and charges 
against it, is valid. 31 Atty. Gen. 286. 

There is no provision in the statutes for a 
county to charge back to a village tax certi
ficates held by the county and canceled by it 
because the lands were not subject to taxa
tion. 32 Atty. Gen. 14. 

59.68 History: R. S. 1849 c. 10 s. 16; R. S. 
1849 c. 87 s. 15, 16; R. S. 1858 c. 13 s. 16; 
R. S. 1858 c. 119 s. 16, 17; R. S. 1878 s. 656; 
1887 c. 101; 1889 c. 218; Ann. Stats. 1889 s. 
565a sub. 3; Ann. Stats. 1889 c. 656; Stats. 
1898 s. 656; 1913 c. 746; 1919 c. 437; 1919 c. 
695 s. 133; Stats. 1919 s. 59.68; 1943 c. 93; 
1955 c. 651 s. 14; 1957 c. 284; 1961 c. 540; 1969 
c. 366 s. 117 (2)(b). 

In requiring the county to provide offices 
and the county officers to keep them open, it 
is implied that they should be warmed and 
lighted and kept in suitable conditiQn to an
swer the wants of the public at the expense of 
the county. Jefferson County v. Besley, -5 W 
134. 

The fact that, when the exigency of the case 
requires it, the court may be temporarily held 
in a different building does not prevent the 
building constructed for the county court from 
continuing to be the courthouse. Pepin Coun
ty v. Prindle, 61 W 301, 21 NW 254. 

It is the duty of the county board to pro
vide suitable quarters for the circuit court. In 
re Court Room, 148 W 109, 134 NW 490. 

That part of sec. 656, Stats. 1898, as amend
ed, providing that the plans shall be accom
panied by a certificate of the circuit judge to 
the effect that he is advised by experts and be
lieves that the court rooms will possess prop
er acoustical properties, is not unreasonable, 
discriminatory or invalid. McDougall v. Ra-
cine County, 156 W 663, 146 NW 794. . 

A city zoning ordinance cannot prevent a 
county from constructing a jail as required by 
59.68. Green County v. Monroe, 3 W (2d) 196 
87 NW (2d) 827. ' 

A county board has power to lease a build
ing temporarily for a courthouse but not for a 
jail. 13 Atty. Gen. 454. 

A county may proceed to construct, without 
a building permit under a city ordinance, an 
addition to its courthouse on county-owned 
lands within the limits of a city, after plans 
are approved by the industrial commission. 56 
Atty. Gen. 225. 

59.685 History: R. S. 1849 c. 153 s. 4; R. 
S. 1858 c. 190 s. 4; R. S. 1878 s. 4948; Stats. 
1898 s. 4948; 1919 c. 78 s. 12; Stats. 1919 s. 
55.10; 1947 c. 519; Stats. 1947 s. 59.685; 1955 
c.330. 

59.69 Histol'Y: 1872 c. 169; R. S. 1878 s. 
669 sub. 9; 1895 c. 115; Stats. 1898 s. 669 sub. 
9; 1907 c. 202; 1909 c. 138; 1911 c. 35; Stats. 
1911 s. 669 subs. 9, 9m; 1913 c. 201, 619; Stats. 
1913 s. 669 subs. 9, 9m, 9t; 1917 c. 70; 1919 c. 
86, 641; 1919 c. 695 s. 134, 135, 168; 1919 c. 
702 s. 42a, 42b; Stats. 1919 s. 59.69, 59.86; 
1921 c. 210; 1923 c. 319 s. 2; Stats. 1923 s. 
59.69, 59.86, 59.865; 1925 c. 280; 1927 c. 216; 
1927 c. 225 s. 2, 3; 1929 c. 137; 1951 c. 727 s. 
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10; 1955 c. 651 s. 15, 16; Stats. 1955 s. 59.69; 
1959 c. 72. 

The county board may not convey its coun
ty-owned fairgrounds to a fair association, 
with the understanding that said association 
shall immediately raise $30,000 with which to 
improve the grounds and reconvey the same 
to the county, when the debt so incurred has 
been paid out of annual appropriations by the 
county board. 9 Atty. Gen. 119. 

The existence of a county agricultural so
ciety does not prevent the purchase of real es
tate by the county board as a site for a county 
fair. 9 Atty. Gen. 542. 

A member of a county board has no right to 
vote on a resolution designating a fair associa
tion in which he holds stock as the associa
tion to receive county aid. 20 Atty. Gen. 15. 

Under this section, a county board 'may ap
propriate money to aid agricultural societies, 
including payment of debt already incurred 
for past exhibitions. 20 Atty. Gen. 34, 250; 
22 Atty. Gen. 166. 

See note to 67.04 (1), citing 39 Atty. Gen. 
367. 

See note to 59.06, citing 40 Atty. Gen. 228. 
Where a part of the land and buildings con

stituting fairgrounds is owned by a county 
and part by a fair association, an agreement 
between the two is legal whereby title to the 
portion owned by the fair association would 
be conveyed to the county in consideration of 
$1 and a lease of the entire fairgrounds to the 
fair association which would provide either 
that the fair association run the fair and all 
other activities on the fairgrounds or that the 
association run the fair only and the county 
board run all other activities thereon. 42 Atty. 
Gen. 169. 

A county board cannot accumulate yearly 
appropriations for county fair purposes in the 
county treasury; having transferred an ac
cumulation to another fund, it cannot reap
propriate in any year more than the amount 
allowed per year. 46 Atty. Gen. 230. 

59.70 History: 1917 c. 588; Stats. 1917 s. 
670 (24); 1919 c. 43, 460; 1919 c. 695 s. 136; 
1919 c. 702 s. 41; Stats. 1919 s. 59.70. 

59.71 Hislory: R. S. 1849 c. 10 s. 37; R. S. 
1858 c. 13 s. 44; 1860 c. 201 s. 1 to 6; 1867 c. 
11 s. 2; 1875 c. 284 s. 2 to 4; R. S. 1878 s. 690, 
691; Stats. 1898 s. 690, 691; 1903 c. 83 s. 1; 
Supl. 1906 s. 690; 1919 c. 695 s. 137, 138; 
Stats. 1919 s. 59.71. 

59.715 History: 1947 c. 304; Stats. 1947 s. 
59.715; 1949 c. 52; 1951 c. 464; 1955 c. 132; 
1957 c. 230; 1965 c. 68, 295; 1967 c. 9; 1969 c. 
276 s. 588 (1); 1969 c. 366 s. 117 (2) (b). 

Registers of deeds are not authorized to 
destroy original records of births, marriages, 
and deaths for the years 1852 to 1905. 46 
Atty. Gen. 8. 

59.716 History: 1949 c. 52; Stats. 1949 s. 
59.716; 1951 c. 464; 1957 c. 230; 1969 c. 276 s. 
596. 

59.717 History: 1949 c. 52; Stats. 1949 s. 
59.717; 1951 c. 464; 1957 c. 230; 1969 c. 276 s. 
596. 

59.72 History: 1915 c. 619 s. 2; Stats. 1915 
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s. 709 (3a), (3b); 1917 c. 222; Stats. 1917 s. 
709 (3a), (3b), (3c); 1919 c. 168; 1919 c. 
695 s. 140 to 143; Stats. 1919 s. 59.72; 1923 c. 
88; 1935 c. 127; 1967 c. 276 s. 39. 

On election, terms, and removal of county 
officers see notes to sec. 4, art. VI. 

A county auditor is entitled to have access 
to records of receipts kept by a county clerk 
under 59.47 (6), Stats. 1935. 24 Atty. Gen. 
694. 

59.73 History: R. S. 1849 c. 10 s. 66, 69; 
R. S. 1858 c. 13 s. 85, 88; 1862 c. 135; 1863 c. 
220 s. 1, 3, 4; 1872 c. 15 s. 4; 1874 c. 399 s. 1, 
2, 4; 1875 c. 252; R. S. 1878 s. 708, 714, 751, 
753; Stats. 1898 s. 708, 714, 751, 753; 1903 c. 
134 s. 1; Supl. 1906 s. 751; 1915 c. 242 s. 2; 
Stats. 1915 s. 694 (5), 708, 714, 751, 753; 1919 
c. 695 s. 144; Stats. 1919 s. 59.73. 

59.74 History: 1893 c. 259 s. 1 to 3, 6; 1895 
c. 35, 75; Stats. 1898 s. 693; 1903 c. 358 s. 1; 
Supl. 1906 s. 693; 1907 c. 474; 1911 c. 240; 
1919 c. 695 s. 145; 1919 c. 702 s. 42; Stats. 
1919 s. 59.74; 1921 c. 422 s. 22; 1923 c. 183; 
1927 c. 16, 276; 1929 c. 25; Spl. S. 1931 c. 1 s. 
1,3; Spl. S. 1931 c. 15 s. 1; 1933 c. 435 s. 1, 2. 

A contract by which a bank agrees to pay 
3 per cent interest on average monthly bal
ances, subject to the check of the county 
treasurer, and 4 pel' cent on deposits which 
remained a year, but preserving the right of 
the county board to withdraw all deposits at 
will, was valid; and a bond containing such 
stipulations and conditioned for payment ac
cordingly by the bank remained in force dur
ing the time deposits continued therein. Such 
a bond was not invalid because it omitted 
some things contained in the prescribed form 
for the bond of a county treasurer, such pro
visions being inapplicable thereto. The county 
board did not, by adopting the report of its 
committee to the effect that the bank had 
agreed to continue the arrangement in regard 
to the interest on monthly balances, as agreed 
upon, for the next succeeding year, extend or 
renew the contract so as to discharge the 
sureties. Manitowoc County v. Truman, 91 W 
1, 64NW 307. 

A bank that is made a county depository 
cannot constitute another bank its agent to re
ceive the county's deposits. 5 Atty. Gen. 878. 

A county bankers' association not engaged 
in the banking business, but being merely a 
voluntary asso~iation of banks of a county, 
may not be deSIgnated as a county depository 
under provisions of 59.74, Stats. 1923. 12 Atty. 
Gen.608. 

59.75 History: 1872 c. 65 s. 2, 3; 1875 c. 
261; R. S. 1878 s. 717, 718; 1893 c. 259 s. 4, 
5; Stats. 1898 s. 717, 718; 1903 c. 358 s. 2; 
Supl. 1906 s. 717; 1913 c. 198; 1919 c. 695 s. 
146, 147; Stats. 1919 s. 59.75; 1927 c. 305; Spl. 
S. 1931 c. 15 s. 2; 1935 c. 339; 1951 c. 96. 

Where a bank purchases bonds from a coun
ty with the understanding that money is to 
remain in said bank until needed, the county 
is not bound to keep money in said bank' but 
if said bank is the sole county depositorY, the 
county treasurer is required to deposit money 
in said bank. 19 Atty. Gen. 344. 

59.7S History: 1853 c. 12 s. 1; R. S. 1858 
c. 13 s. 42, 43; 1868 c. 160 s. 3; R. S. 1878 s. 
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676, 682; 1881 c. 240; Ann. Stats. 1889 s. 676, 
682, 929a; Stats. 1898 s. 676, 682; 1917 c. 553 
s. 2, 3; Stats. 1917 s. 676, 682, 683; 1919 c. 
695 s. 148, 149, 150; Stats. 1919 s. 59.76. 

On liability of town and county for damage 
caused by highway defects see notes to 81.15. 

A bond in the ordinary form of a recogni
zance, containing the statutory condition, ap
proved by the clerk, is valid, no particular 
form being required. Conover v. Washington 
County, 5 W 438. 

A .county may be sued upon a county ord~r 
after its treasurer has refused to pay It. 
Savage v. Crawford County, 10 W 49; Mark
well v. Waushara County, 10 W 74. 

The adoption by the county board of a com
mittee's report recommending the rejection of 
a claim is a disallowance. Warner v. Outa
gamie County, 19 W 611. 

An appeal confers no jurisdiction where the 
board has none. Stringham v. Winnebago 
County, 24 W 594. 

On appeal from an action rejecting the 
whole of a claim for moneys paid upon a 
large number of illegal tax certificates, the 
appellant should be required to file a com
plaint classifying them and specifying the 
rrounds on which each class is claimed to be 
illegal. Eaton v. Manitowoc County, 40 W 
668. 

Referral of a claim presented at the January 
session, to a committee with instructions to 
report thereon at the next November meeting, 
constituted a disallowance though the claim 
was for a large amount and its consideration 
involved intricate questions. Hyde v. Keno
sha County, 43 W 129. 

Under sec. 683, R. S. 1878 the right to ap
peal where a part of the claim has been al
lowed exists as well where a certain percent
age of the whole claim is disallowed as where 
some items are allowed and others are disal
lowed. Bell v. Waupaca County, 62 W 214, 22 
NW 398. 

When the legislature creates a new county 
by dividing an old one and provides a special 
method of adjusting their rights and enforc
ing their claims, sections 676 and 677, R. S. 
1878, are not applicable. Forest County v. 
Langlade County, 76 W 605, 45 NW 598; Lin
coln County v. Oneida County, 80 W 267, 50 
NW344. 

A claim for the refund of money paid for 
invalid tax certificates must be presented un
der sec. 676, R. S. 1878. Where tax certificates 
issued by a county were invalid, it was the 
duty of the county board to order the repay
ment of them to the holder and the claim of 
such holder was one which must first be pre
sented to the county board. A claim to re
cover money paid for invalid tax certificates 
is within sections 682 and 683, and the only 
remedy of the claimant is by appeal from its 
disallowance. Pier v. Oneida County, 93 W 
463, 67 NW 702. 

The duties prescribed in sections 676-683, 
Stats. 1878, are quasi-judicial in their nature 
and members of the county board are noti 
within their jurisdiction, liable either for mis
takes, errors of judgment or corrupt conduct. 
Such exemption does not apply where the 
subject matter acted upon is outside the juris
diction of the board, such as a claim in which 
a member has a pecuniary interest, claims for 
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work and materials furnished for objects not 
within the power of the board, claims allowed 
to officers in excess of the compensation fixed 
by law and in direct violation of the statute, 
claims for work and materials corruptly con
tracted for by the member and his associates, 
claims which the board is prohibited from au
diting because not properly made out, veri
fied and filed and claims for indebtedness 
contracted in excess of the constitutional lim
itation. Such exemption does apply to claims 
which the board is authorized to audit, though 
in excess of the tax levy, the issuing of orders 
thereon being what is prohibited by the stat
ute. The board has no claim against a super
visor by reason of auditing claims in excess of 
the constitutional limit of debt and issuing or
ders in advance of the tax levy, where the tax 
levy has been made and the claims paid, so 
far as they are for legitimate county expenses. 
Land, L. & L. Co. v. McIntyre, 100 W 258, 75 
NW 964. 

Moneys belonging to a school district, but 
by mistake paid into the county treasury, can 
be collected only under the procedure provid
ed for in the statutes requiring claims against 
counties to be presented to the county board, 
and brought into court only by appeal. State 
ex reI. Board of School Directors v. Nelson, 
105 W 111, 80 NW 1105. 

The statute prohibits the action from being 
originally brought in circuit court. It can get 
there only by appeal from the disallowance 
of the claim in whole or in part. Miller v. 
Crawford County. 106 W 210, 82 NW 175. 

An instrument reciting that the obligor has 
appealed to the circuit court from the disal
lowance of his claim against the county by the 
county board, and stating that the oblIgors, 
as principal and surety, "do hereby undertake 
that the appellant will faithfully prosecute 
the appeal, and pay all costs that shall be 
adjudged against the appellant," is not tech
nically a bond, and does not in form run to the 
county; but is a substantial compliance with 
the statute. Ellis v. Barron County, 111 W 
576, 87 NW 552. 

Sections 676 and 677, Stats. 1898, allow an 
appeal from the action of the county board in 
allowing an account for services of a phy
sician under sec. 4870. Quigg v. Monroe Coun
ty, 134 W 122, 113 NW 723. 

The state may sue directly and is not re
quired to proceed under sections 676 - 683, 
Stats. 1898. State v. Milwaukee, 145 W 131, 
129 NW 1101. 

An action for money had and received may 
be brought by the state against a county to 
recover for the benefit of the school fund the 
clear proceeds of fines collected within the 
county and not accounted for to the state, 
without first filing a claim therefor with the 
county clerk. State v. Milwaukee County, 158 
W 564,149 NW 579. 

A claim disallowed for the reason that the 
statement thereof was unverified did not bar 
a subsequent presentation of the claim dulY' 
verified. Blaser v. Vanden Heuvel, 164 W 98, 
159 NW 735. 

The requirement that all claims shall be 
filed with the county board before bringing 
action against the county is not removed as 
to claims against counties arising under high
way contracts by the provisions of 82.04 to 
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82.06, Stats. 1931. Failure of the contractor to 
file a claim against the county before bring
ing action for the balance due under the con
tract may be taken advantage of by a plea in 
abatement. (Lincoln County v. Oneida Coun
ty, 80 W 267, 50 NW 344, and State ex reI. El
liott v. Kelly, 154 W 482, 143 NW 153, distin
guished.) The power to arbitrate claims 
against counties resides in the county board, 
and an arbitration award pursuant to a sub
mission by the county highway committee im
posed no liability on the county. Joyce v. 
Sauk County, 206 W 202, 239 NW 439. 

An amendment correcting a mistake in the 
summons and complaint by substituting the 
word "corporation" for "company" in a plain
tiff's corporate name did not cause the com
mencement of the action to date therefrom, 
within the limitation barring actions on claims 
against counties not brought within 6 months 
after disallowance. Necedah Mfg. Corp. v. 
Juneau County, 206 W 316, 237 NW 277, 240 
NW405. 

A county cannot waive statutory require
ments as to filing of claims against the county. 
Maynard v. DeVries, 224 W 224,272 NW 27. 

Prior to the procedural revision <made by 
chs. 375 and 4Hi, Laws 1943, the industrial 
commission (and later the state department 
of public welfare), as provided in 49.03 (8a), 
was given exclusive jurisdiction to hear and 
determine controversies between municipal
ities and counties as to liability for poor re
lief. The limitations relating thereto were 
those provided in 49.03. The provision in 59.76 
(2), barring an action against a county on a 
disallowed claim if not brought within 6 
months after disallowance by the county 
board, did not apply. Ashland County v. Bay
field County, 244 W 210, 12 NW (2d) 34. 

Agreements entered into by the district at
torney with the plaintiff's counsel regarding 
waiver of provisions as to procedure were in
valid as being in excess of the district attor
ney's powers, and did not estop the county 
from challenging the plaintiff's procedUre. 
Where the plaintiff's alleged cause of action 
against the county for injuries sustained in 
an automobile collision did not grow out of 
the use of the county's vehicles, the plaintiff's 
claim and action against the county were con
trolled as to procedure by 59.76 and 59.77, 
Stats. 1953, and not by 85.095. Strict compli
ance with 59.76 and 59.77 is required, and dis
allowance of the claim by the county board 
is a condition precedent to the commencement 
of an action against the county. Raube v. 
Christenson, 270 W 297, 70 NW (2d) 639. 

A document entitled "Notice of Injury," 
filed within 30 days of an incident on a high~ 
way, and employing the language of 81.15, 
was a notice of injury under 81.15 and not a 
notice of claim under 59.76 (1). Colburn v. 
Ozaukee County, 39 W (2d) 231, 159 NW (2d) 
133. 

qaims against a county by injured work
men need not be presented to the county 
board. The industrial commission may make 
an award, which may be reduced to judgment, 
filed with the county clerk and included in 
the next tax levy. The county boards should 
make provisions for payment of such claims. 
4 Atty. Gen. 242. 

Action on a claim is not barred until the 
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statutory time after notice is given. 19 Atty. 
Gen. 240. 

The holder of a county order, whether for 
pension or otherwise, may maintain an action 
against the county after it has been presented 
to the county treasurer and payment refused, 
even though such refusal was for want of 
funds. 28 Atty. Gen. 360. 

59.77 History: R. S. 1849 c. 10 s. 32, 33; 
R. S. 1858 c. 13 s. 37, 38; 1862 c. 257 s. 1 to 3; 
1868 c. 153 s. 1 to 4; 1868 c. 160 s. 2; 1869 c. 
31 s. 2; R. S. 1878 s. 677, 679, 680, 681, 696; 1880 
c. 117; 1883 c. 188; 1889 c. 342 s. 1; Ann. Stats. 
1889 s. 677, 679, 680, 681, 696; Stats. 1898 s. 677, 
679, 680, 681, 696; 1901 c. 153 s. 1; Supl. 1906 s. 
696; 1907 c. 625 s. 4; 1915 c. 604 s. 15; 1915 c. 
619; 1919 c. 695 s. 151 to 155; Stats. 1919 s. 
59.77; 1933 c. 460 s. 2; 1949 c. 317; 1951 c. 240; 
1955 c. 696 s. 15a, 15b; 1961 c. 614; 1963 c. 407; 
1967 c. 276 ss. 39, 40; 1969 c. 255. 

Where a claim is presented for the repay
ment of taxes upon a large number of certifi
cates, without classification or the statement 
of grounds of illegality, the board may, before 
acting thereon, require such classification and 
statement; but its failure to do so will not 
affect its jurisdiction. Eaton v. Manitowoc 
County, 40 W 668. 

A local act providing that no claim for re
payment of taxes should be presented for 
more than the amount actually paid, with 
interest, does not deprive the board of juris
diction of a claim for a larger amount. Marsh 
v. St. Croix County, 42 W 355. 

A statement of a claim containing a de
scription of land purchased by a committee 
of the board for a poor farm, which stated 
the number of acres and the price, is sufficient 
to give jurisdiction to the board, although it 
contained an item for interest and damages. 
This might have been made more definite if it 
was required. French v. Dunn County, 58 W 
402,17 NW 1. 

This statute requires a very full statement 
of the facts upon which claims are based in 
order that the board shall be apprised of 
their nature and the particulars thereof. A 
justice's account for fees filed with the clerk 
for allowance, if good and sufficient in form 
and substance to be allowed in part, is good 
for the whole amount, which constitutes a 
legal charge against the county. Grimm v. 
Jefferson County, 62 W 572,22 NW 857. 

If accounts payable to the county by a 
town are not properly itemized, their allow
ance by the county board is not binding upon 
the town. Outagamie County v. Greenville, 
77 W 165, 45 NW 1090. 

An account for services as local fish and 
game warden containing numerous items con
sisting merely of dates and names of places 
without the description of the nature of the 
services charged for is not such a statement 
of the claim as is required. The provision that 
no such claim shall be acted upon or consid
ered unless so made and filed is mandatory 
and must be substantially complied with. A 
statement not in substantial compliance with 
the statute is not sufficient as a complaint in 
the circuit court; although the record of the 
proceedings states that the claim was disal
lowed for the reason that it was not properly 
itemized, yet it being obvious that the board 
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did not pass upon the merits of the claim but 
merely suspended action until it should be 
properly itemized there was no dIsallowance. 
Miller v. Crawford County, 106 W 210, 87 NW 
175. . 

A county board has no right to consIder a 
clairri unless it is filed in pursuance of sec. 677, 
Stats. 1898. Northern T. Co. v. Snyder, 113 W 
516,89 NW 460. . 

A county board cannot consider the claIm of 
a constabie for fees in a criminal action in 
justice court where the district attorney did 
not report a's to the co~~ty's liability. uP.on 
such claim, and the certIfIcate of the Justlc.e 
was not delivered to the county clerk untIl 
7 days before the meeting of the board. Bird
sall v. Kewaunee County, 124 W 576, 103 NW 

1. . 'f' d b Where the claim IS verI Ie y some one 
other than the claimant, the affidavit must 
show that the affiant was the agent or attor
ney of the claimant. Failure to show this is a 
fatal defect. Meyer v. Outagamie County, 134 
W 86, U4NW 94. 

The provision requiring an itemized state
ment of a claim applies only to accounts or 
claims in the nature of accounts. Theclaim 
for a fee of a physician for performance of a 
postmortem eX<l:min~tion is no! an account re
quired to be ItemIzed. QUIgg v. Monroe 
County, 134 W 122, 113 NW 723. 

After a demurrer to a complaint for an in
jury upon a cou,n!y highway has be~n sus
tained in a mU11lcIpal court, because It con
tained no allegation of the filing of notice as 
required by 59.77 (1), Stats. 1921, and after 
the court had lost jurisdiction of the action by 
failing to enter an adjournment to an hour, 
day and place certai~, the plaintiff coulq file 
proper notice and brl11g a new actIOn. SIppel 
v. Fond du Lac County, 184 W 607, 200 NW 
459. . 

The fee of an officer in a criml11al prosecu
tion should not be paid directly to him by the 
court but should be reported to the county 
board to be passed upon, and thereupon paid 
by the county treasurer. 12 Atty. Gen. 176. 

The requirement that statements mentioned 
in 59.77 (3) be filed "on or before the first 
Monday in November in each year" is man
datory; neglect to <;!omply therewith liesults in 
forfeiture of the rIght to compensatIOn men
tioned in such section. A public officer takes 
his office cum onere and is entitled to no sal
ary or fees except what the statute provides. 
17 Atty. Gen. 603. 

A district attorney should not withhold his 
certificate required by 59.77 (5) (a) for wit
ness and juror fees in cases of assault and bat
tery before a justice of the peace, where such 
prosecution was conducted by private attor
neys. 23 Atty. Gen. 245. 

This section requires that the district attor
ney shall examine and approve accounts of 
the coroner. 26 Atty. Gen. 431. 

59.78 History: 1915 c. 619 s. 2; Stats. 1915 
s. 678m; 1919 c. 695 s. 156; Stats. 1919 s. 
59.78; 1935 c. 127,477. 

59.79 History: R. S. 1849 c. 10 s. 27; R. S. 
1858 c. 13 s. 27, 68; 1868 c. 160 s. 2 to 4; 1869 
c. 148; R. S. 1878 s. 678; Stats. 1898 s. 678; 
1917 c. 553 s. 2; 1919 c. 695 s. 157; Stats. 1919 
s.59.79. 

59.81 

Ch. 160, Laws 1868, is not to be construed 
as prohibiting the board from acting upon ac
counts which are not filed until after the first 
day of its meeting. Eaton v. Manitowoc 
County, 40 W 668. 

Where an itemized bill was presented to the 
county board and the last 3 items were brack
eted together and the amount set opposite 
them, together with a report that the bill be 
allowed at that sum, there was a disallowance 
of the other items. Jones v. Washburn, 106 W 
391, 82 NW 286. 

59.80 History: 1909 c. 19; Stats. 1911 s. 694 
sub. 7; 1915 c. 242 s. 2; 1917 c. 469; Stats.1917 
s. 670 (26), 694 (7); 1919 c. 695 s. 158, 158a; 
Stats. 1919 s. 59.80; 1935 c. 65; 1945 c. 344; 
1949 c. 111,634; 1951 c. 89. 

59.81. History: R. S. 1849 c. 10 s. 27, 39; 
R. S. 1858 c. 13 s. 2, 8, 27, 46; 1868 c. 160 s. 5; 
1869 c. 148; 1873 c. 83; R. S. 1878 s. 686, 687, 
688; 1895 c. 162; Stats. 1898 s. 686, 687, 688; 
1915 c. 619 s. 2; Stats. 1915 s. 686, 687, 688, 
715 (12); 1917 c. 178 s. 2; 1919 c. 695 s. 159 
to 162; Stats . .1919 s. 59.81; 1923 c. 81; 1927 
c. 473 s. 14; 1933 c. 65, 358; 1949 c. 317; 1965 
c.252. 

A county order is a simple contract and 
action ,thereon is barred 6 years after pres
entation for payment. But it is available to 
the holder for the payment of county taxes 
to the amount of its face after the statute 
has run on it. Pelton v. Crawford County, 10 
W69. 

An action may be maintained on a county 
order which the treasurer has refused to pay. 
Savage v. Crawford County, 10 W 49; Mark
well v. Waushara County, 10 W 74. 

The county clerk can issue county orders 
only by express direction of the county board. 
State ex reI. Mulholland v. County Clerk, 48 
W 112, 4 NW 121. 

Sec. 686, R. S. 1878, applies to a case where a 
certain percentage of a claim is allowed, as 
well as where a part or item is allowed. Bell 
v. Waupaca County, 62 W 214, 22 NW 398. 

A verdict in an action on a county order 
should not include interest from the date of 
demand, at least where it is not shown that 
there were then funds on hand to pay the 
order. Alexander v. Oneida County, 76 W 56, 
45 NW 21. 

No interest can be recovered on county 
orders even after presentment. Mueller v. 
Cavour, 107 W 599, 83 NW 944. 

The duty of the county clerk in signing and 
delivering orders is ministerial, and he may 
refuse to sign and deliver an order not legally 
authorized. He is required at his peril to in
terpret the statute or the order made in pur
suance thereof imposing a duty upon him and 
calling for action on his part. His decision if 
erroneous does not exempt him from liability, 
but if correct is sufficient to defeat an action 
against him. Reichert v. Milwaukee County, 
159 W 25, 150 NW 401. 

The county clerk is required to sign all or
ders on the county treasurer for disbursement 
of drainage funds. 13 Atty. Gen. 10. 

The certificate of the clerk of court and jus
tice of the peace and other magistrates for 
payment of compensation of referees and fees 
of jurors, witnesses and interpreters, and sim
ilar court expenses, are required by 59.81 (2) 
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to be filed in the office of the county clerk, 
upon which filing the county clerk is required 
to draw and deliver to the county treasurer 
orders for payment; such certificates iffiay not 
be paid by the county treasurer without such 
order. 13 Atty. Gen. 97. 

59.83 Hisiory: R. S. 1849 c. 10 s. 40; R. S. 
1858 c. 13 s. 47; R. S. 1878 s. 689; Stats. 1898 
s. 689; 1919 c. 695 s. 164; Stats. 1919 s. 59.83; 
1939 c. 207; 1965 c. 252. 

59.84 History: 1915 c. 619 s. 2; Stats. 1915 
s. 709 (23); 1917 c. 178 s. 2; 1917 c. 222; 1919 
c. 695 s. 165; Stats. 1919 s. 59.84; 1923 c. 301; 
1935 c. 127; 1939 c. 175; 1943 c. 103; 1953 c. 
294; 1955 c. 205; 1959 c. 479; 1961 c. 453; 1965 
c.252. 

The county auditor of Milwaukee county 
has standing, in a mandamus action to compel 
him to approve payment of county funds pur
suant to a county ordinance, to challenge the 
validity of the ordinance on constitutional 
grounds. State ex reI. Sullivan v. Boos, 23 W 
(2d) 98, 126 NW (2d) 579. 

A motion to transfer funds from the con
tingent fund for the purpose of paying salary 
increases failed of adoption because it was not 
supported by the affirmative vote of two
thirds of the members-elect of the county 
board, as required by 59.84 (5), Stats. 1951. 
42 Atty. Gen. 50. 

59.85 History: 1905 c. 458 s. 1, 2, 3; Supl. 
1906 s. 697-52, 697-53, 697-54; 1911 c. 663 
s. 65, 66; 1919 c. 695 s. 167; Stats. 1919 s. 59.85. 

59.87 History: 1913 c. 611; Stats. 1913 s. 
553q-1 to 553q-8; 1917 c. 224; 1917 c. 578 
s. 5; 1917 c. 613; 1917 c. 677 s. 85; Stats. 1917 
s. 697-61; SpI. S. 1918 c. 10; 1919 c. 116 s. 
4; 1919 c. 305 s. 1; 1919 c. 695 s. 169; 1919 c. 
702 s. 86; Stats. 1919 s. 59.87; 1921 c. 209; 
1921 c. 422 s. 23; 1923 c. 359; 1933 c. 140 s. 3; 
1937 c. 31; 1939 c. 513 s. 14; 1945 c. 33, 224, 
559; 1949 c. 184; 1953 c. 307; 1955 c. 146 s. 
16; 1955 c. 651 s. 17, 18; 1957 c. 97, 431; 1959 
c. 524; 1963 c. 184; 1963 c. 565 ss. 37, 41; 1965 c. 
19, 273, 517; 1967 c. 173, 240; 1969 c. 55. 

A man employed as county agricultural 
representative may also be employed by pri
vate persons to do similar work in an adjoin
ing county. The county board may not con
tract for such work, even though funds are 
privately subscribed to pay for the outside 
work. 2 Atty. Gen. 363. 

A county board has no power to order a ref
erendum vote on the question of employment 
of an agricultural representative. 13 Atty. 
Gen.U8. 

An agricultural representative cannot, un
der contract with a committee of the county 
board not authorized to make such contract 
and the university of Wisconsin, receive com
pensation from the county unless the county 
board has made an appropriation therefor. 13 
Atty. Gen. 324. 

The county agricultural representative is 
within the unclassified service of the civil 
service. 17 Atty. Gen. 326. 

While the county board may abolish the po
sition of the county agricultural representa
tive, it has no right to have such action take 
effect before the end of the period for which 
an appropriation was made by the preceding 
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board and an agreement made with the uni
versity. Neither may the county board re
scind an appropriation for extension work for 
a period covered by an agreement between 
the university and the United States depart
ment of agriculture. 22 Atty. Gen. 7. 

A county board may at an adjourned an
nual meeting repeal an appropriation for 
maintenance of a county agricultural agent 
and abolish the office provided it is done be
fore agreement has been made between the 
university and the U. S. department of agri
culture covering the coming 2 years. 22 Atty. 
Gen. 287. 

See note to 59.07 (43), citing 45 Atty. Gen. 
253. 

Where a county agricultural committee has 
entered into cooperative extension service 
contracts in agriculture and home economics 
under 59.87 (3) (b), it cannot decrease its 
share if the university increases its share. 48 
Atty. Gen. 49. 

59.871 History: 1921 c. 112 s. 1; Stats. 1921 
s. 59.07 (17); 1935 c. 550 s. 8, 401; 1949 c. 542; 
1953 c. 205; 1955 c. 651 s. 8; Stats. 1955 s. 
59.871; 1969 c. 276 s. 583 (1). . 

59.872 History: 1939 c. 323 s. 3; Stats. 
1939 s. 59.07 (25); 1955 c. 651 s. 8; Stats. 
1955 s. 59.872; 1961 c. 336. 

59.873 History: 1933 c. 339; Stats. 1933 s. 
59.08 (18); 1945 c. 9; 1955 c. 651 s. 10; Stats. 
1955 s. 59.873. 

When a county committee has set up a lime 
project without authorization by the county 
board, the county board may ratify and ap
prove acts of the committee provided that con
tracts and liabilities incurred are not subject 
to some other legal infirmity. 27 Atty. Gen. 
247. 

59.08 (18), Stats. 1945, gives the county 
board power to sell agricultural lime pro
duced by it to a federal agency at cost under 
an agreement whereby the federal agency will 
in turn sell all said lime to farmers at cost. 
36 Atty. Gen. 14. 

59.874 History: 1945 c. 224; Stats. 1945 s. 
59.08 (47); 1955 c. 651 s. 10; Stats. 1955 s. 
59.874. 

59.875 History: 1945 c. 224; Stats. 1945 s. 
59.08 (54); 1955 c. 651 s. 10; Stats. 1955 s. 
59.875. 

59.876 Hisfory: 1927 c. 106; 1927 c. 541 s. 
12; Stats. 1927 s. 59.08 (10); 1955 c. 651 s. 
10; Stats. 1955 s. 59.876. 

Where a county board creates a board of 
immigration and appropriates funds to aid in 
promoting settlement of vacant agricultural 
lands in the county, moneys may be used by 
such board in printing and distributing leaf
lets, booklets, etc., showing advantages of the 
county for agricultural purposes. 17 Atty. 
Gen. 40. 

59;89 History: 1911 c. 209; Stats. 1911 s. 
748m; 1915 c. 519 s. 1, 2; 1919 c. 695 s. 171; 
Stats. 1919 s. 59.89; 1931 c .. 159; 1953 c. 61 s. 
45,46; 1961 c. 495; 1965 c. 252. 

Disposition of unclaimed funds by a clerk 
of court is governed by 59.89, Stats. 1935, 
rather than 59.90. 25 Atty. Gen. 510, 
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59.90 History: 1923 c. 324; Stats. 1923 s. 
59.90; 1933 c. 38; 1965 c. 252. 

59.903 History: 1945 c. 284; Stats. 1945 s. 
59.903; 1959 c. 117. 

59.91 History: 1903 c. 444 s. 1 to 13; Supl. 
1906 s. 697-32 to 697-44; 1911 c. 663 s. 
62 to 64; 1919 c. 695 s. 174 to 186; Stats. 
1919 s. 59.91; 1955 c. 10 s. 45. 

On prohibition of special and private laws 
see notes to sec. 31, art. IV. 

Bonds not strictly in the prescribed amounts 
are valid, since the statute is directory. Bing
ham v. Milwaukee County, 127 W 344, 106 NW 
1071. 

59.94 History: 1901 c. 343 s. 1 to 3; Supl. 
1906 s. 776a to 776c; 1915 c. 25; Stats. 1915 
s. 776g; Stats. 1919 s. 59.94; 1921 c. 71; 1967 c. 
278. 

59.96 History: 1921 c. 554; 1921 c. 590 s. 
117; Stats. 1921 s. 59.96; 1929 c. 209, 222, 
449; 1933 c. 357; 1933 c. 450 s. 1; 1935 c. 433; 
1939 c. 6, 78; 1943 c. 177; 1945 c. 33; 1951 c. 
358, 645; 1953 c. 196, 595, 597; 1957 c. 309; 
1959 c. 210, 385; 1961 c. 37, 236, 486, 544, 622; 
1963 c. 171, 459, 506; 1965 c. 252; 1965 c. 614 s. 
57 (1), (4); 1969 c. 52, 241; 1969 c. 276 ss. 312, 
588 (6); 1969 c. 366 s. 117 (2) (a). 

Revisor's Note, 1933: The effect of the 
amendment is to transfer the clause "and 
there shall be included in said tax levy an 
amount estimated by the board of supervisors 
to be sufficient to cover the loss and cost of 
the collection thereof" from paragraph (b) of 
(8) to (c) of (7) of 59.96 as located in ch. 
357, Laws 1933. Its present location is an 
error and this amendment is to correct this 
error. [Bill 426-S, s. 1] 

On exercises of police power see notes to 
secs. 1 and 13, art. I; on uniform town and 
county government see notes to sec. 23, art. 
IV; and on the rule of taxation (property 
taxes) see notes to sec. 1, art. VIII. 

The maps and surveys referred to in 59.96 
(5), Stats. 1921, include those made after the 
enactment of this section as well as those 
made before. Farming areas within the met
ropolitan district which do not immediately 
require sewers, but which are suburban terri
tory and presumably will of necessity have 
them in the future, may be justly taxed for 
prospective benefits. Lake shore areas may 
be included, although not within the same 
drainage basin, if necessary to prevent drain
age into the lake. Thielan v. Metropolitan S. 
Comm. 178 W 34, 189 NW 484. 

The county board was without discretion to 
refuse to issue bonds on the sewerage com
mission's demand. Milwaukee Sewerage 
Corom. v. Supervisors, 211 W 412, 248 NW 454. 

When the sewerage commission has adopted 
a resolution stating the amount which it re
quires for the construction and maintenance qf 
sewers, and has filed a certified copy thereof 
with the county board, the board is without 
authority to require the commission to deter
mine the necessity for the amount designated 
orits reasons for adopting its resolution, or to 
refuse to provide the amount designated. 
State ex reI. Milwaukee S. Corum. v. Super
visors, 220 W 670, 265 NW 848 ... 
. The effect of legislative action, even prior 
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to 1953, was to give title to property acquired 
by the city commission to the metropolitan 
sewerage commission. The city commission 
could lease a strip of land above a tunnel en
closing a river without authorization of the 
metropolitan sewerage commission. S. D. 
Realty Co. v. Sewerage Comm. 15 W (2d) 15, 
112 NW (2d) 177. 

A town board in a county having a metro
politan sewerage commission may finance, 
construct and maintain a sewerage system un
der 59.96 (9) (b), Stats. 1949, without refer
ence to the requirements provided in 60.29 
(19). 39 Atty. Gen. 46. 

59.965 History: 1953 c. 673; Stats. 1953 s. 
59.965; 1955 c. 10 s. 45a; 1955 c. 574 s. 2 to 8; 
1955 c. 652 s. 20; 1957 c. 28, 329; 1959 c. 
57, 358, 640; 1961 c. 33, 209, 237, 682; 1965 c. 
252; 290; 1965 c. 432 s. 6; 1967 c. 291 s. 14; 1967 
c. 339; 1969 c. 154 s. 377; 1969 c. 475; 1969 c. 
500 s. 30 (2) (c), (e). 

The highway commission should cooperate 
to obtain federal funds to compensate the ex
pressway commission for expenditures for re
location of utilities. 46 Atty. Gen. 58. 

59.965 (5) (h), which authorizes partial re
imbursement for utility lines because of ex
pressway construction, does not authorize 
payment for the value of unused life of utility 
lines abandoned, but not required to be moved 
because of expressway construction. 49 Atty. 
Gen. 119. 

59.965 (5) (g) and (h), which allow certain 
reimbursements for relocation of utility facili
ties in public ways because of county ex
pressway constructions, are valid. 52 Atty. 
Gen. 819. 

For discussion of rate of reimbursement to 
a gas utility for cut-off service to individual 
buildings being demolished for an expressway 
project see 55 Atty. Gen. 149. 

59.967 History: 1969 c. 457; Stats. 1969 s. 
59.967. 

59.968 History: 1969 c. 457; Stats. 1969 s. 
59.968. 

59.97 History: 1923 c. 388; Stats. 1923 s. 
59.97; 1927c. 375; 1929 c. 279; 356; 1931 c. 
236; 1935 c. 303, 403; 1941 c. 195; 1943 c. 281; 
1945 c. 235; 1947 c. 224, 516; 1949 c. 221, 233, 
509; 1949 c. 639 s. 12; 1951 c. 490; 1953 c. 
61 s. 47; 1953 c. 366, 563; 1955 c. 10, 203; 1959 
c. 101; 1965 c. 203, 25~ 343; 1967 ~ 77; 1969 ~ 
55,481. 

On exercises of police power see notes to 
secs. 1 and 13, art. I; on jurisdiction of circuit 
courts see notes to sec. 8, art. VII, and notes 
to 252.03; on zoning authority of towns see 
notes to 60.74; on village planning and zoning 
authority see notes to 61.35; and on city plan
ning and zoning authority see notes to 62.23. 

The evidence established that the town 
board of the town in which the defendant's 
premises were located had complied with the 
requirement of 59.97, Stats. 1947, as to filing a 
written approval with the county board in or
der to make the county zoning ordinance in 
.question operative in such town. What be
came of such filed written approval afterward 
was immaterial. 59.97 did not require that 
a public hearing be held in each town as a 
~c()nditio:n precedent to the town board's voting 
approval of a county zoning ordinance, or an 
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amendment thereto, but only that the one 
county-wide hearing be held. The approval of 
a town board is required only as a condition 
precedent to a county zoning ordinance being 
operative in such town, and in the absence of 
an express statutory provision permitting a 
town to withdraw or rescind a prior approval 
once given to a county zoning ordinance, nei
ther the town nor the town board possesses 
such power of withdrawal or rescission. Jef
ferson County v. Timmel, 261 W 39, 51 NW 
(2d) 518. . 

59.97, Stats. 1947, in granting to counties the 
power to establish restrictive areas along 
water courses, and not specifically stating that 
the same power may be exercised along high
ways, but conferring the general power to 
determine areas anywhere in the county in 
which trade and industries may be restricted, 
does not preclude a county, in enacting a zon
ing ordinance, from establishing restrictive 
areas along highways. Jefferson County v. 
Timmel, 261 W39, 51 NW (2d) 518. 

The fact that the legislature by 84.103, Stats. 
1947, has conferred on the state highway com
mission the power to restrict the uSe of land 
along certain highways does not preclude a 
county from doing so by a proper zoning or
dinance enacted pursuant to 59.97, in the ab
sence of the highway commission's exercise of 
such power in such a way as to conflict with 
the county zoning ordinance. Jefferson 
County v. Timmel, 261 W 39, 51 NW (2d) 518. 

If a zoning ordinance provides for an ap
peal to a board of adjustment created pur
suant to a statute similar to 59.99, Stats. 1947, 
from an adverse ruling of an administrative 
officer or board in administering the ordi
nance, and court review of the decision or or
der of the board of adjustment is specifically 
provided for by statute, such remedy is ex
clusive of all other remedies and must be ex
hausted .before a party can resort to the courts 
for other relief, except in cases where the va
lidity of the ordinance itself is attacked. An 
assertion of prior nonconforming use in itself 
does not constitute an attack on the validity of 
the .zoning ordinance. Jefferson County v. 
Timmel, 261 W 39, 51 NW (2d) 518. 

A county zoning ordinance, establishing a 
restrictive or conservancy district which in
cluded therein a partly obscured highway 
intersection at which the defendant owned 
premises which he wished to operate as a 
tavern and filling station, along a state trunk 
highway constituting the most direct thor
oughfare between the cities of Milwaukee and 
Madison, permitting the use of premises in 
such district only for residence and farming 
purposes and barring their use for business 
purposes, was in the interest of the general 
welfare as promoting safety, on a main-trav
eled highway, and valid as a reasonable exer
cise of the police power. Such ordinance was 
not invalidated as spot zoning for placing 
the defendant's premises, located at a high
way intersection, in a restricted district in 
which business uses were prohibited while 
permitting business uses at certain other inter
sections in the county along the same high
way, since there was a reasonable basis for 
such different treatment, in that the view 
of motorists approaching the intersection at 
which the defendant's premises were located 
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was obscured from one direction by a hill, 
whereas the view of the intersections zoned 
for business purposes was open from either 
direction. If there is any reasonable basis for 
the exercising of legislative discretion by the 
zoning authority, the same cannot be .dis
turbedon judicial review. Jefferson County 
v. Timmel, 261 W 39, 51 NW (2d) 518. 

Where a property owner makes applica
tion for a building permit for the erection of 
a building for a business use in a district in 
which business uses are prohibited by azon
ing ordinance, and such permit is denied and 
the property owner, does not appeal such rul
ing to the' board of adjustment but instead 
files an application for and secures a permit 

,to erect .. a building for residential use, he 
. should be deemed thereby to have waived the 
right later to assert> as a defense in an ac
tion to enjoin him from using the property 
for a use prohibited by the ordinance, that he 
is entitled to use the new building for busi
ness purposes because of some .prior non
conforming use. A successor in title stands 
in his shoes and is in no better position to as
sert the defense of nonconforming use. A 
prior nonconforming use of the premises for 
the sale of surplus gasoline from a ,pump 
would not permit of an enlarged use of the 
premises as a tavern and filling station ina 
new building erected thereon. Jefferson Coun
ty v. Timmel, 261 W 39, 51 NW (2d) 518. 

Under 59.97 (7) (a), Stats. 1957, providing 
that a county zoning ordinance shall not pro
hibit the continuance of the lawful use of any 
building or premises for any trade or industry 
for which they are used at the time the ordi
nance ,takes effect, the protection of the stat
ute extends only to the particular lawful use 
for which the building or premises is actually 
used at the time the ordinance takes effect, 
and do.es not extend to protecting noncon
forming uses substituted by virtue of a priv
ilege or right given by the ordinance. State 
ex reI. Brill V:. Mortenson, 6 W (2d) 325, 9.4 
NW (2d) 691, 96 NW (2d) 603.' . 

Even if some doctrine of estoppel 01' equity 
could prevent enforcement of zoning ordi
nance against one who had invested money 
in construction in reliance ,on an unauthorized 
permit, such doctrine would not apply where 
there was sufficient evidence that defendant 
was adequately informed that the permit is
sued to him was temporary before he invested 
his money. Wauwatosa v. Strudell, 6 W (2d) 
450,95 NW (2d) 257. 

See note to 236.45, citing State ex reI. Al
bert Realty Co. v. Village Board, 7 W (2d,) 
93, 95 NW (2d) 808. 

Under 59.97 (8), Stats: 1959, there is no re
quirement that an owner of real estate in the 
district, as a condition to exercising this right, 
must appeal an administrative decision; I;lnd 
even without this express authority, a private 

. person may enjoin a violation of an ordinance 
when there is no practical remedy. Sohns v. 
Jensen, 11 W(2d) 449, 105 NW (2d) 818., ' 

Since zoning is a legislative function, judi
cial review is limited and judicial interference 
restricted to cases of abuse of discretion, ex
cess of power, or error of law. Consequently, 
although a court may differ with the wisdom, 
01' lack thereof, or the desirability of the zon
ing, the court, because 6f the fundamental n:a-

. . .. - I:' . I ' j 
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ture of its power, cannot substitute its judg
ment for that of the zoning authority in the 
absence of statutory authorization. This rule 
applies not only, tq the. necessity, and exten,t 
of zoning but. also to rezonilig" classification, 
establishment of districts, boundaries, uses, 
and to, the determination of whether or not 
there has been such a change of conditions as 
to warrant rezoning. , Buhler v. Racine Coun,
ty, 33 W (2d) 137, 146 NW (2d) 403. 

59.97 sets forth a limitation which exhausts 
the significance of the fact ,of the neighbors' 
protests and renders such fact an improper 
ground upon which to determine action or 
nonaction in reference. to zoning. Buhler v. 
Racine County, 33 W (2d) 137,146NW(2d) 
403. . , ' 

Provisions of a county zoning ordinance ap
plicabletoautomobile wrecking yards ,were 
construed in Racine County v. Plourde, 38 W 
(2d) 403, 157 NW (2d) 591. ;,,' 

Various aspects of the zoning law are dis
cussed in 20 Atty. Gen. 751. 

Where a county zoning ordinance, permits 
signs of only a certain type in, a district, the 
published record of nonconforming uses 
should contain a description of the land upon 
which nonconforming signs are located, unless 
the county under 59.95 (7) (d) enforces.issu
ance of building permits or other devices: 28 
Atty. Gen. 626. , 

A county board may not designate town 
clerks as its officers or agencies through which 
building permits required under a zoning or
dinance should be secured. The county board 
cannot designate town chairmen as such agen
cies except through their appointment upon a 
county board committee created pursuant to. 
59.06. 35 Atty. Gen. 137. 

A county has no power to regulate by zon
ing ordinances premises within the territorial 
limits of any city or village. 37 Atty. Gen. 621. 

A county zoning ordinance adopted pursu
ant to 59.97 (2) may be amended only by the 
county board. No recommendation or report 
by the county park commission or rural plan
ning board is required. There must be 10 
days' published notice of any proposed change 
and a hearing for ,persons interested upon no
tice published 3 times during the 10 days pre
ceding the hearing. The hearing may be held 
by the county zoning committee when author
ized by the county board. 38 Atty. Gen. 186. 

A town board mayrescilid its previous at
tempted approval of a proposed county zoning 
ordinance relating to ,the location ,or bounda
ries of districts if such rescin,dingaction is 
taken prior ,to the adoption of ,the ordinan~e 
by the county board. 38. A.tty. Gen. 57~.' 

'An ordinance to. repeal an existing county 
zoning ordirian,ce is not valid unless it com
plies with 'the requirement~ of,59.97 for t~e 
amendment of, such an ordmance. 42 Atty. 
Gen.9L .' " , . '. 

A county must use the method of amendmg 
a zoning ordinance set forth in 59.97, (3), anp. 
any ordinance establishing a dif~erent methosl 
is void. 43 Atty. Gen. 73. ' .' 

See note to, 59.07 (49), c~ting 4qAtty. Gen. 
148. ", . , .' .' , .' 

Revision of an existing county zoning ordi
nance can be. accomplished only by amend
ment p1wsuant to' 59.97 .(3). " Towns. may 
adopt theam~l}.4ato!y ord,mance only }n, the 
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manner provided in 59.97 (3). (g). 48 Atty. 
Gen. 65. ' " , 

On approval of county zoning ordinances by 
town boards, prior to the amendatory legisla
tion of 1965, 1967, and 1969, see 53 Atty., Gen. 
214. . ", ' • 

Control of land use to protect and promote 
growth of recreational value of northern 
areas. Waite, 42 MLR 271. 

Procedures in ,obtaining exceptions, vari
ances and amendments. Hagman, 33 WBB, 
No.2. 

Effect, of restrictive covenants on zoning. 
Church, 1963 WLR 321. 

59.971 History: 1965 c. 614; Stats.1965 s. 
59.971; 1969 c. 276 s. 588 (12). , . 

59.99 History: 1927 c. 408; Stats.' 1927,' s. 
59.99; 1943 c. 292; 1947 c. 120; 1949 c. 74; 
1953 c. 61, 240; 1955 c. 651;1957 c. 24; .1963 c. 
212; 1965 c. 153,252,433. 

59.997 History: 1935 c. 332; Stats~ 1935,s. 
59.997; 1951 c. 261 s. 10; 1965 c; 19, 252; 1965 

,c. 666 s. 22(1). .,', 

CHAPTER ~O. 

Towns. 

60.01 History: R. S. 1849 c. 12 s. 1, 5; R. S. 
1858 c. 15 s. 1, 5; R. S.1878 s.773; Stats. 
1898 s. 773; 1919 c. 551 s. 2; Stats. 1919 s. 
60.01. ' 

On exercises of police power see notes to 
secs. 1 and 13, art. I; on taking private prop
erty for public use see notes to sec. 13 art I' 
on legislative power generally see n~tes' t~ 
sec. 1, art. IV; on uniform town and county 
government see notes to sec. 23, art. IV; on 
the rule ,of taxation see notes to sec., 1, art. 
VIII; on property taken by municipality see 
note to sec. 2, art. XI; on limitation of indebt
edness and direct annual tax to pay debt see 
t;lotes to sec, 3, art. XI; on acquisition of lands 
by the state and subdivisions see notes to. sec. 
3a, art. XI; on election or appointment of stat
uto~ officers see notes to sec. 9, art. XIII; on 
,emment domain see notes to various sections 
of. ch. ~2; on geperal property taxes see notes 
to varIOUS sectIOns of ch. 70; on taxation of 
for~st cr.op land see notes to 77.01-77.16;. on 
laymg hIghways see notes to various sections 
of ch. 80; on town highways see notes to,var
ious secti<?~s of ch. 81; on miscell!ineous high
way prOVIsIOns see notes to varIOUS sections 
of ch. 86; on intoxicating liquor licenses see 
notes to 176.05; on recovery of municipal for
,/eitures see notes to 288.10; and on powers of 
state and local authorities over traffic regula
tion See notes to ,various sections .of ch.349. 

A town may lease buildings for town pur
poses, as for holding elections and town meet-
ings. BeaverDam v. Frings, 17 W 398. .', 

An action on a town treasurer's bond may 
be brought by the supervisors in the name of 
their office. Cairns v.O'Bleness; 40 W 469. 

l).naction by one town against another is 
,p~operly brought as town of A. v. town of B. 
Pme Valley v. Unity, 40 W 682. " , 

When the term "municipal corporation" fs 
used in a statute it must betaken in the 
strict constitutional sense unless it is clear 
that it was intended to. be used, otherwise. 
..{\. town:rnay not purchase and hold tax, ce:t:tifi~ 




