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INSURANCE SECURITY FUND 646.11

CHAPTER 646

INSURANCE SECURITY FUND

3791 87-88 Wis. Stats.
SUBCHAPTER I
- GENERAL ORGANIZATION

646.01  Scope and purposes
646.03 ° Definitions.
646.11 Organization and administration of fund
646.12  Administration of the fund.
646.13  “Special duties and powers of the board related to loss claims. -
646.15  Proceedings involving nondomestic insurers,
646.21 Custody and investment of assets.

- SUBCHAPTER II
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646.325 Recovery of amounts paid to 3rd parties
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646.41 Tax exemption‘

646.51 . A‘ss‘essments‘

646.60  Claims by security funds.
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NOTE: Chapter 109, laws of 1979, which repealed and recreated this chapter,
contarned notes explarmng the revrsron

SUBCHAPTER I

GENERAL ORGANIZATION

646.01 - Scope and purposes (1) Scopra (a) General Thrs
chapter applies to:

1. All kinds and lines of direct insurance, except as pro-
vided in par (b).
2.-All insurers authorized to do busrness in this state
except: :

a. Fraternals

b. Assessable mutuals, including town mutuals.

¢. Mutual municipal insurers under s, 611.11 (4).

- d. Issuers of gift annuities under ch. 615. ‘

e. Service insurance corporations under ch. 613, except,

health maintenance organizations.
NOTE: Subpar. e. is shown as affected by 1987 Wis. Act 325, eﬂ’ 7-1-89,
which added “except health maintenance organizations”.
f. Mrscellaneous insurers and motor clubs under ch. 616.
g State insurance funds under chs. 604 to 607.

h. Risk retention groups.
NOTE: 1987 Wis. Act 325 repealed subpar. j. eff. 7-1-89. Prior to tlrat date, j.

reads:
_j» Health marntenance organizations not organized under ch. 611.

'(b) Exceptions. This chapter does not apply to any of the
following:

1. The mnonguaranteed” provrsrons of annuities and life
insurance contracts.

2. Title insurance.

3. Surety bonds, fidelity bonds and any other bondrng
obligations.

:4. Bail bonds: ' ’

5. Mortgage guaranty, financial guaranty and other forms
of insurance offering protection against investment risks.

6. Ocean marine insurance. y

7. Credit insurance. "

8. Product liability or completed operations liability insur-

ance, and comprehensive general liability including either of
these coverages, provided to a risk purchasmg group ora
member of a risk purchasrng group.

9. Any self-funded or partially or wholly’ uninsured plan of
an employer or other person to provide life insurance,
annuity or disability benefits to its'employes or members to
the extent that the plan is self-funded or uninsured, including
benefits payable by an employer or other per son under any of
the following:

a. A multiple employer welfare arrangement as deﬁned in
29 USC 1002.

b. A minimum premium group insurance plan.

c. A stop-loss group insurance plan.

d. A contract for administrative services only.

10. Any liability for dividends or experience rating credits
payable after the date of entry of the order of liquidation
under an insurance or annuity contract, and any fees or
allowances due any person, including the policyholder, in
connection with service to or administration of the contract.

11. Insurance of warranties or service contracts.

12. Municipal bond insurance.:

.13. Any transaction or combination of transactions be-
tween a person, including affiliates of such petson, and an
insurer, including affiliates of such insurer, which involves the
transfer of investment or credit risk unaccompanied by
transfer of insurance risk. 4

(2) Purposes. The purposes of this chapter are:

(a) 'To maintain-public confidence in the promises of
insurers by providing a mechanism for protecting insureds
from excessive delay and loss in the event of liquidation of
insurers and by assessing the cost of such protectron among
insurers; and

(b) To provide where appropriate for the contrnuatron of
protection under policies and supplemental contracts of life

insur ance, disability insurance and annuities.
History: 1971 ¢ 260; 1975 c. 373, 374, 422; 1979 c. 102, 109, 355; 1981 .
20s, 2202 (26) (c); 1983 a. 120; 1985 2. 216; 1987 2. 247, 325.

646 03 Definitions. In thrs chapter unless the context indi-
cates otherwise: -

(1) “Board” means the board of directors of the insurance
security fund created by s. 646:12.

(2) “Fund” means the insurance security fund created bys.
646.11.

(2m) ““Health maintenance or ganrzatron has the meanrng
given'under s. 609.01 (2). :

(3) “Liquidator” includes receiver or conservator
History: 1979 c. 109, 110, 355; 1985 a. 29 ,

646.11 Orgamzatron and administrahon of fund. (1) OrGA-
NIZAIION There is created a fund to be known as the

“insurance security fund”. Allinsurers subject to this chapter
are contributors to the fund as a result of their authority to
transact business in this state. The fund shall consist of all
payments made by insurers under s. 646.51, of the earnings
resulting from- investments under s. 646. 21 (2) and of the
amounts recovered under s. 645.72 (2).

(2) AccounTs. The fund shall be composed of 5 segregated
accounts, one for life insurance, one for annuities, one for
disability insurance, - one for all other kinds of ‘insurance
subject to this chapter and an administrative account.
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(3) EXPENSES OF FUND. Necessary expenses of administra-
tion of the fund incurred in connection with actual liquida-
tions or with continuation of contracts under s. 646.35 shall

be charged to the appropriate account of the fund. All other

expenses shall be charged to the administrative account.

(4) LiaBiLity. No contributor to the fund or person acting
on its behalf is personally liable for any obligations of the
fund. The rights of creditors are solely against the assets of
the fund.

(5) ImmuniTY. No cause of action of any nature may arise
against and no liability may be imposed upon the fund, its
agents, employes, directors or contributor insurers, the com-
missioner or representatives of the commissioner for any act
or omission by any of them in the performance of their
powers and duties under this chapter.

History: 1979 ¢. 109, 221; 1983 a ' 120; 1985 a. 216, 332.

646.12 Administration of the fund. (1) CoMPOSITION OF
BOARD. (a) Members. The fund 'shall be administered by a
board of directors which shall consist of not fewer than 7 nor
more than 11 members. The attorney general, the state
treasurer and the commissioner are members with full voting
rights.- Other members shall be chosen from representatives
of insurers subject to this chapter under procedures specified
by the commissioner by rule. The rule may provide that,
instead of natural persons, specific insurers or associations of
insurers may be selected as members of the board and may act
through any duly authorized representative.

(b) Chairperson. The person to chair the board shall be
elected by the members of the board under a rule promul-
gated by the commissioner.

(2) GENERAL POWERS AND DUTIES. The board shall:

(a) Subject to the commissioner’s power to promulgate
rules under sub. (1), adopt rules for the administration of this
chapter, including delegation of any part of its powers and its
own procedures.

*(b) Create standing or special committees as needed. A
minority of the members of any committee may be persons
not members of the board.

(c) Delegate to the committees any of its powers and dutles
under this chaptex subject to rev1ew and reconsideration by
the board.

(d) Employ or retain the personnel necessary to carry out
its duties and set compensation for the personnel, sue or be

sued, make contracts and borrow money necessary to carry-

out its duties in the most efficient way, including money with
which to pay claims under s. 646.31 or to continue coverage
under s. 646.35.: The board may offer. as security for such
loans its claims against the liquidator or its power to levy
assessments under this chapter. Personnel employed under
this paragraph are not employes of*the state and are not
subject to s. 20.922 or ch. 230.

(e) Advise and make recommendations to the commis-
sioner on any matter related to the possible insolvency of an
insurer covered by this chapter, and respond to any reason-
able questions presented by the commissioner. Information,
recommendations and advice under this subsection are not
open to public inspection under s, 601.46 . '

(f) 1. Keep records of all meetings of the fund and of 1ts
subcommittees that involve dlscussmns of the activities of the
fund in carrying out its powers and duties under this chapter.

2. Keep confidential the records under subd. 1 pertaining
to specific liquidation proceedings involving an insurer until
the termination of the liquidation proceedings or until sooner
ordered to make the records public by a court.
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3. Keep confidential the records under subd. 1 pertaining

to specific rehabilitation proceedings involving an insurer

unless ordered to make the records public by a court.

(g) Negotiate and contract with any liquidator to achieve
the purposes of this chapter.

(h) Perform other acts necessary to achieve the purposes of
thls chapter.

(3) CoMPENSATION. Members of the board and other
committee members shall receive no compensation for ser-
vices but may receive reimbursement for all reasonable and
necessary expenses incurred ‘in the performance of their
respective duties as directors or as committee members.

(4) OTeER POWERS. The board may join an organization
consisting of one or more éntities of other states performing
comparable functions, in order to assist the board in carrying
out its powers and duties under this chapter and otherwise
further the purposes of this chapter.

History: 1979 c. 109, 355; 1985 a_ 216; 1987 a. 325.

646.13 Special duties and powers of the board related to
loss claims. (1) Duties. The board shall:

(a) Establish procedures and acceptable forms of proof for
eligible claims, which shall correspond as closely as practica-
ble with the corresponding rules under ch. 645,

- (b) Stand:in the position of the insurer in the investigation,
compromise, settlement, denial and payment of claims under
$.:646.31 and the defense of 3rd party claims against insureds,
subject to the limitations of s. 645.43. The board shall consult
and cooperate with the liquidator in carrying out these duties.
The board has no duties or liabilities with respect to any claim
filed as follows:

1. With the liquidator under s. 645.61 after the date for
filing specified by the liquidator under s. 645.47 (2), unless the
liquidator determines that the claim is timely filed and
participates in the same distribution as timely filed claims.

2. With a liquidator or court under the laws of any other
state after the date for ﬁ]mg specified by the liquidator or
court, unless the liquidator or court determines that the claim
is timely filed and participates in the same distribution as
timely filed claims.

(2) Powgrs. The board may:

(a) Review settlements, releases and ]udgments to which
the insurer or its insureds were parties to determine the extent
to which they may be properly contested.

(b) Exercise with respect to loss claims the powers that the
liquidator has with respect to other claims under ch. 645.

(c) With respect to any action against an insurer which is in
liquidation, exercise the powers of the liquidator under s.
645.49 (1).

(d) Have standing to appear in any liquidation proceedings
in this state involving an insurer in liquidation.

History:. 1979 c. 109; 1985 a. 216;-1987 a. 325.

646.15 Proceedings involving nondomestic insurers. (1)
INJUNCTIONS AND ORDERS. (2) If a nondomestic insurer is in
llquldatlon the board r may apply to the circuit court for Dane
county for, and the court may grant, restraining orders,
temporary and permanent injunctions, and other orders
considered necessary and _proper to prevent any of the
following:

1. Interference w1th the board or with its admmlstratlve
proceedmgs

2. The institution or fuxthex prosecution of any action or
proceeding involving the insurer.

3. The obtamlng of a preference, judgment, garnlshment or
lien against the insurer or its assets.
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4. Any other threatened or contemplated action that might
prejudice the rights of policyholders or the administration of
the liquidation or board proceedings.

:(b) Upon granting-an application under par. (a), the court
may retain jurisdiction of any further proceeding or relief, as
the court considers necessary and proper, involving the
insurer:

(2) EXCLUSIVE PROCEEDINGS. A court of this state does not
have jurisdiction to entertain, hearor determine a proceeding
or-to-grant relief if the proceeding or relief involves or is
related to a nondomestic insurer which is in liquidation unless
the court is so'authorized under this chapter or ch. 645. -

History: - 1987 a.:325

646.21 Custody and investment of assets. (1) Custopy.
Except as provided in sub. (2), the board controls the assets of
the fund. The board shall select regulated financial institu-
tions in this state which receive deposits in which to establish
and maintain accounts for assets needed on a current basis. If
practicable, the accounts shall earn interest.

(2) INVESIMENT OF ASSEIS. The board may request that
assets of the fund not needed cuxrently be invested by the
investment board under s. 25.17. If so requested the invest-
ment board shall invest those assets in investments with
maturities and liquidity appropriate to the probable needs of
the fund for money to perform its duties. All income
attributable to the investmerits shall be credited to the fund,
and both income and principal shall be transfeired to ‘the
board of the fund on request of the board. Assets held by the
board of the fund shall be invested in a similar manner.

Hlstory 1979c 109 1983 a. 120.

SUBCHAPTER II
CLAiMS PROCEDURES

646.31 Eligible claims (1) CONDITIONS OF ELIGIBILITY. A
claim is not eligible for payment from the fund unless it is an
unpaid claim for a loss insured under the policy or annuity
and all of the following conditions are met:

(&).Issued by authorized insurer. The claim arises out of an
insurance.policy or annuity issued by an insurer which is in
liquidation and which was authorized to do business in this
state either at the time the policy or annuity was 1ssued or
when the insured event occurred.

(b) Assessability of insurer. The claim arises out of busmess
not exempt from assessment under s. 646.01 (1). ‘

(c) Contact with state. The claim is 2 member of one of the
classes of claims under sub. (2).

(d) Exceptions. The claim is not any of the followmg

1. Based solely on a judgment.

2. Made for interest on any claim.

3. Made under s. 645.63 (2).

4. Subotdinated under s. 645.90.

5. An-indemnification recovered as a voidable preference
under s. 645.54 (1) (c). .

.. 6. Made by an affiliate of an insurer in hquldatxon

7. A retrospective premium rate adjustment.

(2) CLASSES OF CLAIMS TO BE PAID. No claim may be paid
under this chapter unless the claim is-in one of the following
classes:

(a) Residents. The claim of a policyho]der, including a
ceding assessable domestic insurer which is organized under
¢h. 612-ahd a domestic insurer' which'isa bona fide policy-
holder of the insurer in liquidation, or -an insured under a
policy or annuity who at the time of the insured event or of
the liquidation order was a resident of this state; or
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(b) Certain nonresidents. 1. Except with regard to claims
under contracts that are held by residents of a state that does
not provide substantially equivalent coverage with regard to
contracts of residents of this state, the claim is made under a
life or disability insurance policy or annuity contract subject
to this section and issued by a domestic insurer, whether or
not the claimant is a resident of this state. -

2. The claim is made under a life or disability insurance
policy or annuity contract subject to this section and issued
by a domestic insurer if all of the following conditions are
met:

- a. The claimant is a resident of another state that provides
coverage similar to the coverage provided under this chapter
but does not provide coverage for the claimant.

- b. The insurer never held a license or certificate of author-
ity in the state in which the claimant resides.

3. The claim is made before January 1, 1990, under a life or
disability insurance policy or annuity contract subject to this
section and issued by a domestic insurer if all of the following
conditions are met:

a. The claimant was a resident of this state when the policy
or contract was issued.

b. The claimant is a resident of a state which does not
provide coverage similar to the coverage provided under this
chapter. .

(¢) Owners of property interests. The claim of a person
having an insurable interest in or related to property which
was situated in this state at the time of the insured event.

(d) Third party claimants. A claim under.a liability or
workers’ compensation insurance policy, if:

1.. Either the insured or the 3rd party claimant was a
resident of this state at the time of the insured event;

2. The claim is for bodily or other personal injuries suffered
in this state or by a person who suffered the injuries while a
resident of this state; or

-3 The ¢laim is for damage to property situated in this state
at the time the damage occurred.

(e) Assignees. The claim of a direct or 1ndnect resident
assignee, other than an insurer, of a person who except for the
assignment could haveclaimed under par. (a), (b),(c) or (d).

(3) DepucTIBLE. (a) Payment under this chapter is limited
to the'amount by which the claim exceeds $200. Claims may
not be aggregated by assignment or otherwise for application
of this deductible.

(b) With regard to contracts subject to s. 646.35 (2) or (3),
in lieu of the deductible under par. (a), the board may impose
a deductible not to exceed the lesser of 10% or $200 on any
claim - or other benefit:payment if the board deems the
imposition of this deductible moreequitable or practical than
that under par. (a).

(4) Maximum- cLaM. (a) Except in regard to worker s
compensation insurance and except as provided in par. (b),
the obligation of the fund on a single risk, loss or life may not
exceed $300,000.

- (b) The fund is'not obligated to pay a claimant an amount
in excess of the loss obligation of the insurer in liquidation
under the policy or coverage from which the claim arises.

(5) PUNITIVE DAMAGES. No pumtlve damages may be paid
out of the fund.

(6) COLLECTION FROM COLLATERAL SOURCES. (a) The por-
Ut,lon of aloss claim for which indemnification is provided by

‘other benefits or advantages, which may not be included in

the class of claims defined by s. 645.68 (3), may not be claimed
from the fund under this chapter. -

(b) The board may waive the application of par. (a) to
claims under contracts subject to s. 646.35 (2) or (3), to the
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extent that the board determines that application of par. (a)
would be impracticable.

(c) Any person having an eligible claim which also consti-
tutes a claim or legal right of recovery under any governmen-
tal insurance or guaranty program shall first exhaust all
rights under that program, and any amount payable on an
eligible claim under this chapter shall be reduced by the
amount of recovery under that program.

(7) SETOFFS AND COUNTERCLAIMS. Section 645.56 applies to
the settlement of loss claims. The board shall give the
liquidator a reasonable opportunity to inform the board of
possible setoffs and counterclaims before paying loss claims.

(8) NoTICE TO cLAIMANTS. The board shall provide notice
under s. 645.47 (2) to those potential loss claimants to whom
the fund is liable under the section, if the liquidator has not
done so.

(9) COLLECTION FROM OTHER FUNDS. A claim recoverable
from more than one securrty fund shall be pard in the
following order:

(a) By any security fund with an obligation to pay all loss
claims of the insurer;

(b) If it is a first party claim for damage to property with a
permanent location, by the fund of the location of the
property; -

(c) If it is a workers’ compensation claim, by the fund of the
residence of the claimant;

(d) In any other case, by the fund of the residence of the
insured; and

(¢) Any other funds liable to pay.

(9m) RECOVERY REDUCTION. Any recovery under this chap-
tershall be reduced by theamount of recovery from any other
securrty fund.

~ {10) TEMPORARY MORATORIUMS. Before bemg oblrgated to
make payments under this chapter to holders of life insurance
or annuity contracts the fund may impose, with court ap-
proval, temporary moratoriums of not more than 90 days on
payments of cash values and policy loans in addition to any
deferrals of cash or policy loan value by contractual provi-
sion. “A temporary moratorium may be renewed for succes-
sive periods of not more than 90 days with court approval.

(11) SUBROGATION cLAIMS. The fund is not required-to pay
any amount due from the insurer to.any reinsurer, insurer,
insurance pool or underwriting: association as subrogation
recoveries or otherwise, except as provided in sub. (2) (a). A
reinsurer, insurer, insurance pool or underwriting association
that has paid a claim and thereby has become subrogated to
the amount of that claim may assert that claim against. the
liquidator of the insurer in liquidation but not against the
insured 'of the insurer in liquidation.

{12) NET WORTH OF INSURED. Except for claims under s.
646.35, payment of a first-party claim under this chapter to
an insured whose net worth, as defined in s. 646.325 (1),
exceeds $10,000,000 is limited to the amount. by which the
aggregate of the insured’s claims that satisfy.subs. (1) to (7),
(9) and (9m) plus the amount; if any, recovered from the
insured under s. 646.325 exceeds 10% of the insured’s net

worth.

History: 1979 c. 109; 1983 2 120'ss. 6 to 11, 19; 1985 a. 216; 1987 a. 325.

646.32 Appeal and review. (1) APPEAL. A claimant whose
claim is reduced or declared ineligible shall promptly be given
notice of the determination-and of the right to object under
this section. The claimant may appeal to the board wrthm 30
days after the mailing of the notice.

(2) ReviEw. Decisions of the board under sub (1) are

subject to judicial review.
History: 1979 c. 109.

87-88 Wis. Stats. 3794

646.325 Recovery of .amounts paid to 3rd:parties. (1)

‘DErFINITION. In this section, “net worth” means the amount of

an insured’s total assets less the insured’s total liabilities at the
end of the insured’s:fiscal year immediately preceding the

.date the liquidation order- was entered, as shown on the
insured’s audited financial statement, or, if the insured is a

natural person, the insured’s total assets less the insured’s
total liabilities on December 31 immediately preceding the

date the liquidation order was entered.

(2)RECOVERY FROM CERTAIN INSUREDS AND AFFILIATES. Ex-
cept -as provided in sub. (3), the fund may recover from a
person the amount of any claim paid on behalf of that person
to a 3rd party, if all of the following conditions are satisfied:

(a) The person on whose behalf the claim was paid is any of
the following:

1. An insured whose net worth exceeds $10,000,000.

2. An affiliate of the insurer in liquidation.

(b) Payment of the claim satisfied all or part of the person’s
lrabrlrty obligations to 3rd parties.

(3) LimiraTioN. The total ‘amount recovered from an
insured described in sub. (2) (a) 1 plus the amount of the

insured’s claims that satisfy s. 646.31 (1) to (7), () and (9m)

but are not eligible for payment unders. 646.31 ( 12) may not

exceed 10% of the insured’s net worth.
Hrstory 1987a 325.

646 33 Subrogatlon and cooperation (1) SUBROGATION.

\Upon payment to any loss claimant the fund is subrogated to

the claimant’s full right of recovery against the insurer, and to
the same extent the insurer would have been subrogated,
against any liquidator and any 3rd person. On recovery
under this section, the fund may retain both the amount it has
paid to the claimant and the amount it has expended to
obtain the recovery and shall pay any balance to the claimant.

(2) CooPERATION. The claimant shall cooperate with the
board in pursuing the fund’s rights under sub. (1), including
executing any necessary documents. If cooperation is with-
held unreasonably, the fund may recover from the claimant
any amount it has paid the claimant."

(3) CLAIMS AGAINST LIQUIDATOR. The board shall report
periodically and whenever a reasonable request is made to

‘any liquidator against whom subrogation rights exist under

sub. (1)-the claims paid and rejected together with estimates

of unsettled claims made or antrcrpated against the fund.
Hrstory 1979 ¢. 109. ) . .

646 35 COntinuation of coverage. (1) Scopk. This sectron
applies to the following contracts when subject to this
chapter:

(a) Annuities.

(b) Life insurance.

(c) Disability insurance.

(2) DOMESTIC INSURER IN LIQUIDATION. If a domestic in-
surer is in quurdatron the board shall subject to the approval

of the commissioner:

(a) Guaranteg, assume-or reinsure or cause to be guaran-
teed, assumed or reinsured all policies of the insurer within
the scope- of this section except contracts that are held by
residents of a state that does not provide substantially
equivalent coverage with regard to contracts of residents of
this.state other than policies and contracts under s. 646.31 (2)
(®) 3;

(b) Assure performance of the contractual obligations of
the insurer on such policies; and

(c) Provide the necessary money or other means necessary
to discharge the duties under pars. (a) and (b). -

(3) NONDOMESTIC INSURER IN LIQUIDATION. If'a nondomes-
tic insurer is in liquidation, the board shall, subject to the
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approval of the commissioner and on a determination by the
commissioner that the insurer’s domiciliary jurisdiction or
state of -entry does not provide by statute for. protection to
residents of this state substantlally similar to that provided by
this section:

(a) Guarantee, assume or reinsure or cause to be guaran-
teed, assumed or reinsured the policies of residents within the
scope of this sectlon, (

(b) Assure performance of the contractual obligations of
the insurer on such policies; and. -

{(c) Provide the necessary money or other means necessary
to discharge the duties under pars. (a) and (b).

(4) CLAIMS AGAINST LIQUIDATOR. The fund has a claim
against the liquidator for reasonable payments made to
discharge its duties under this section. If the board and the
liquidator disagree regarding the reasonableness of such
paymeits, either may apply to the court to determine the
question.” Such payments shall have the same pnonty as the
class of claims under s. 645.68 (3).

(5) RATE INCREASES. The board may increase any rates or
premiums on policies during continuation of coverage under
sub. (2) (b) or (3) (b).to the extent the policies permit the
insurer to increase the rates or premiums. If the board
determmes that the rates or premiums on pohcxes which do
not permlt an increase; or the rates or premiums as increased
to the extent permltted by the policies are madequate under's.
625.11.(3), the board may offer the policyholders the option
of terminating the coverage or continuing the coverage at
adequate rates or premiums as determined by the board.

(6) LmmrraTions. In performmg its dutles under this
section:

(a) In the case of an annuity contract the board may limit
its performance to payment of the then current value of the
loss claim under s. 645.68 (3) as of the date of the order of
liquidation, with interest to the date of payment in lieu of the
requirements of sub. (2)-or (3)." :

(b) In the case of a: dlsablhty insurance pohcy whxch is
neither guaranteed renewable nor noncancelable, the board is
not.obligated to continue the policy in force beyond the time
required under s. 64543 or the date established in the
liquidation order of another state, but may continue the
coverage under any disability insurance policy for up to 180
days after the date of the liquidation order. The commis-
sioner may adopt rules defining “guaranteed renewable” and
“noncancelable” for the purposes of this paragraph.

(c) In the case of a life insurance or annuity contract, the
board is not obligated to perform the responsibilities set forth
in sub. (2) or (3) with respect to either of the following:

1. Any benefit payment liability, arising on or after the
date of entry of the order of liquidation, to the extent that the
payment is based upon a rate of interest that exceeds the
larger of the following:

a. The minimum guaranteed rate specified in the contract.

b. The rate of interest determined by subtracting 3 percent-
age points from the monthly corporate bond yield average, as
published by Moody’s investors service or its successor and as
adjusted on a monthly basis.

2. Any benefit payment liability, arising before the date of
entry of the order of liquidation, to the extent that the
payment is based upon a rate of interest that exceeds the
larger of the following:

a. The minimum guaranteed rate specified in the contract.

b. The rate of interest determined by subtracting 2 percent-
age points from the monthly corporate bond yield average, as
published by Moody’s investors service or its successor, when
averaged for the 4-year period ending on the date the fund
becomes obligated with respect to the contract or averaged
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for such lesser period if the contract was issued less than 4

years before that date.
History: . 1979 ¢..109; 1983 a. 120; 1985 a. 216

646.41 Tax exemption. The fund is exempt from payment

of all fees and taxes levied by this state or any of its

subd1v1sxons or mstrumentahtles, except for fees and taxes

levied’ by virtue of employment under s. 646.12 (2) (d).
Hlstory 1979 ¢c. 109 )

646.51 - Assessments. (1) DuUTY TO ASSESS. ‘As soon as
practicable after a: liquidation order has been issued, the
board shall estimate separately for each of the accounts of s.
646.11 (2), the amounts necessary to make the payments
provided by this chapter and shall order assessments sepa-
rately. for each account. ~

(2) EXEMPTIONS FROM ASSESSMENTS. If the commmissioner
finds that a nondomestic insurer is subject to another security
fund law - providing substantially the same protection to
claimiants as would be provided by s. 646.31 or 646.35 and
that under the law of the 6ther jurisdiction would have a prior
obligation to pay‘those claims or assume those obligations,
the ‘commissioner: shall éxempt the insurer from the assess-
ments on-the classes of business to which the other law
applies.

(3) CALCULATION. (2) General. 1. In this section, “premi-
ums” méans gross premiums’ and ‘other considerations re-
ceived for direct insurance-and annuities less return premiums
and other considerations, dividends and-experience credits
paid or creditéd to policyholders on the direct business. The
term ““premiums” does not include any amounts received for
any contracts or for the portions of any contracts for which
coverage is excluded under s. 646.01 (1) (b). )

2. Except as provided in pars. (b) and (c), assessments shall
be calculated as a percentage of premiums written in this state
by each insurer in the classes protected by the account, for the
year preceding the year of entry of the order of liquidation.

(b) Continuation of coverage. 1.- Assessments to provide
protection under s. 646.35 (2) shall for each account be made
separately for each state in which thé domestic insurer in
liquidation was authorized to transact business at any time,
excluding every state that does not provide substantially
equivalént .coverage with regard to contracts of residents of
this state. The assessment attributable to each state shall be
in the proportion that the average annual premiums the
insurer received on business in that state on policies covered
by the account for 3 years preceding the year of the liquida-
tion order, bears to the average annual premiums it received
in all such states in that period. Assessments against insurers
shall be in the proportion that those premiums received on
business in each such state by each assessed insurer on
contracts covered by each account bears to such premiums
received on business in each state by all assessed insurers.

2. Assessments to provide protection under s. 646.35 (3)
shall be calculated as a percentage of average annual premi-
ums received in this state by each insurer in the classes
protected by the account for the 3 years preceding the year of
entry of the order of liquidation.

(c) Administrative assessments. The board may make as-
sessments on a prorated or nonprorated basis to meet admin-
istrative costs and other expenses whether or not related to
the liquidation or rehabilitation of a particular insurer.
Nonprorated assessments may not exceed $200 per insurer in
any year.

(4) Livats. The maximum assessment under this section in
any calendar year is 2% of the assessable premiums under
sub. (3). If the maximum assessment does not enable the fund
to meet its obligations, an additional assessment shall be
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made . in each succeeding year until the amounts available
enable the fund to meet its obligations. No assessment may
be levied if the assets held in the appropriate account of the
fund are sufficient to cover all estimated payments for
liquidations in progress. '

(5) CoLLECTION. After the rate of assessment has been
fixed, the board shall send to each insurer a statement of the
amount it is to pay. The board shall designate whether the
assessments shall be made payable in one sum or in instal-
ments. Assessments shall be collected by the same procedures
as premium taxes or license fees under ch. 76.

(6) APPEAL AND REVIEW. Within 10 days after receipt of the
statement under sub. (5), an insurer, after paying the assess-
ment under protest, may appeal the assessment to the board
or a committee thereof. The decision of the board on the
appeal is.subject to judicial review.

(7) RECOUPMENT OR TAX CREDIT. An insurer’s premlum
rates are not excessive because they contain an amount
reasonably calculated to recoup assessments made under this
chapter. If the premium rates on a class of business are fixed,
so that it is not possible for the insurer to: recoup its
assessments by increasing premium rates on the class of
business, the insurer may offset 20% of the amount of the
assessment against its tax liabilities to this state, other than
real pr operty taxes, in each of the S calendar years followmg
the year in which the assessment was paid. If the insurer
ceases doing business in this state, all assessments not yet
offset may be offset against its tax liabilities to this state for
the year it ceases doing business.. If the offset exceeds the tax
liabilities, no refund will be made and there will be no carry-
forward of the deficit to later years. Any amount available
for credit against future tax liabilities under this subsection
may be regarded as an asset of the insurer under rules
promulgated by the commissioner.

(8) ABATEMENT AND DEFERRAL. The board may abate or
defer the assessment of an insurer in whole or part if payment
of the assessment would endanger the ability of the insurer to
fulfill its contractual obligations. The amount by which an
assessment is abated or deferred may be assessed under this

section agamst other i msurers

History: 1979 c. 109; 1983 a. 120; 1985 a. 216.

Sub. (7) is apphcable to franchise taxes, income taxes and fire department
dues. Only Wisconsin’s assessments are used for offsets against Wisconsin

87-88 Wis. Stats. 37%6

taxes. . Section 76.66 applies. If assessments are reimbursed, tax credit should
be lecaptured 72 Atty. Gen. 17,

646.60 - Claims by security funds. (1) RECOGNITION. (a)
Settlements by the fund. The liquidator is bound by settle-
ments of covered loss claims made by the board under this
chapter

(b) Settlements by comparable funds. The liquidator is
bound by settlements of covered loss claims by funds or
organizations of other states that are compar able to the fund
under this chapter provided:

1. That the laws of the other states give equivalent récogni-
tion to the settlements of loss claims by the fund; and

2. That if the same claim is reported as pald by 2 or more
funds, payment shall be to the fund with a prior obhgatlon
under s. 646.31 (7). ‘

(2) PrIORITIES. The subrogation clalms of funds under sub.
(1) for settlements of claims, including expenses in settling
them, have the priority the claims would have under s. 645.68.

History: 1979c 109 ' L

646.61 - Disposal and transfer of assets. (1) After termina-
tion of all liquidations under any account of s. 646.11 (2),
remaining assets in that account shall be redistributed among
those ‘who paid- assessments under rules promulgated to
énsure treatment ‘that is as equitable to the contributing
insurers as is practicable. Partial distributions may be made
to insurers who were assessed after all claims agamst the fund
arising from such liquidations have been paid. -

(2) To meet the needs of the fund the board may temporar-
ily transfer assets from one account to another.

Hlstory 1979 . 109; 1983 2. 120.

646.73 Liquidations to' which the chapter is applicable.
This chapter applies in full to all-liquidations commenced
after February 16, 1980. For each liquidation in process on
February 16, 1980 the board shall apply to the court which
issued the liquidation order for an order specifying the extent
to.which this chapter, 1979 stats., applies to that liquidation.
The.court shall apply this chapter, 1979 stats., to the maxi-
mum extent possible without affecting vested rights or creat-
ing serious administrative difficulties.
“History:. 1979 ¢. 109.
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