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CHAPTER 804

CIVIL PROCEDURE — DEPOSITIONS AND DISCOVERY

804.01 Generalprovisions governing discovery 804.08 Interrogatories to parties.

804.02 Perpetuation of testimony by deposition. 804.09 Productionof documentsind things and entry upon land for inspection and
804.03 Persons before whom depositions may be taken. otherpurposes.

804.04 Stipulations regarding discovery procedure. 804.10 Physicaland mental examination of parties; inspection of medical-docu
804.05 Depositions upon oral examination. ments.

804.06 Depositions upon written questions. 804.11 Requestdor admission.

804.07 Use of depositions in court proceedings. 804.12 Failure to make discovery; sanctions.

hNOhTE: tC‘hapjtezj 894| vcvas w%tecd by Stttlp- Ct.tOrder6|7'V\_/ (2d) 5ﬁ5, 65;,4 (19;?),t (2) (c) applies tahe award of expenses incurred in relation to the
which contains Juaicial Council Committee notes explaining each section. al H H :
utesprior to the 1983-84 edition also contain these notes. mO’[IOI’_l. For p_LII’pOSES ahis par:?\graph, a Statem_ent pre\”OUSIy
madeis a written statement signed or otherwise adopted or
approvedby the person making it, or a stenographic, mechanical,

(1) DISCOVERYMETHODS. Parties may obtain discovery by one 0electrical,or other recording, or a transcription thereof, which is
moreof the followingmethods: depositions upon oral examing substantially verbatim recital of an oral statement by the person

tion or written questions; written interrogatories; productidn maklng|t. and conte.mporaneously. recorded.
documentsor things or permission to enter upon land or other (d) Trial preparation: experts. Discovery of facts known and
property,for inspection and other purposesysical and mental opinionsheld by experts, otherwise discoverable under (pgr
examinationsand request®r admission. Unless the court order@ndacquired or developed in anticipation of litigatiamfor trial,
otherwiseunder sub(3), the frequency of use tiese methods is may be obtained only as follows:
not limited. 1. A party may through written interrogatories require any
(2) ScopeorbiscoveRry. Unless otherwise limited by order ofotherpartyto identify each person whom the other party expects
the court in accordance with the provisionstbis chapterthe to call as an expewtitness at trial. Upon motion, the court may
scopeof discovery is as follows: orderfurther discovery by other means, subject to such restric
(a) In general. Parties may obtain discovery regardamyy tionsas to scope and such provisions, pursuant to Sutotn
matter, not privileged, which is relevant to the subject matteferningfees and expenses as the court may deem appropriate.
involvedin the pending action, whether it relates to the claim or 5 A narty may discover facts known or opinions held by an

defenseof the party seeking discovery or to the claim or defen ; ;
of any other partyincluding the existence, description, natur&%?permho has been retained or specially employed by another
1

804.01 General provisions governing discovery.

custody,condition and location of any books, documents, or oth: ?rtyin anticipation of litigation or _preparatio_n futal and who
tangiblethings and the identity and location of persons havi notf expecttgd tol b(_e Ca”e? as awnng:ss a;[]_trlr?l_?_nly uphn\f_i bl
knowledgeof any discoverable mattelt is not ground for objec Ifig of exceptional circumstances under which it IS impracticab’e
tion that the information sought will ieadmissible at the trial if " the party seeking discovery to obtain facts or opinions on the
the information sought appears reasonably calculated to leads@nesubject by other means.
the discovery of admissible evidence. 3. Unless manifest injustice would result, the court shall
(b) Insurance agreements. A party may obtain discovery of requirethat the party seeking discovery pay the expert a reason
the existence and contents of aimsurance agreement unde@blefee for the time spent in responding to discovery under the last
which any person carryingn an insurance business may be liabgentenceof subds.1. and 2.; and with respect to discovery
to satisfy part or all of gudgment which may be entered in thedobtainedunder the last sentence of subdthe court may require,
actionor to indemnify or reimburse for payments made to satisindwith respect to discovery obtained under subgdthe court
the judgment. Information concerning the insurance agreemesiallrequire, the party seeking discovery to pay the other party a
is not by reason of disclosure admissible in evidence at trial. fair portion of the fees and expenses reasonably incurred by the
(c) Trial preparation: materials. 1. Subject to pafd) aparty latter party in obtaining facts and opinions from the expert.
mayobtain discovery of documents and tangible things otherwise(g) PROTECTIVEORDERS. (a) Upon motion by party or by the
discoverablaunder par(a) and prepared in anticipation of litiga. personfrom whom discovery is sought, and for good cause
tion or for trial by or for another party or by or for that other party' shown, the court maymake any order which justice requires to
representative (including an attornegnsultant, suretyndemnt rotect a party or person from annoyance, embarrassment,

tor, insurer or agent) only upon a showing that the party seeki ; : ; S
! ; SO ) pressionpr undue burden @xpense, including but not limited
discoveryhas substantial need of the materials inpitegaration tou?ne or more of the following:

of the case and that the party seeking discovery is unable witho .
undue hardship to obtain the substantial equivalent ahtiter 1. That the discovery not be had;

alsby other means. In ordering discovery of such materials when 2. That thediscovery may be had only on specified terms and
the required showing has beenade, the court shall protectconditions,including a designation of the time or place;

.againstdisclosure Othe mental impreSSionS, COnClUSiOnS, .Opin 3. That the discovery may be had On|y by a methatisafov

ions, or legal _theokrlle? of an attorney or other representative qj@ other than that selected by the party seeking discovery;

party concerning the |t|g.at|o.n. . . 4. That certain matters not be inquired into, or that the scope
2. A party may obtain withouhe required showing a state ¢ e discovery be limited to certain matters:

mentconcerning the action or its subject matter previomsigle 5 That discovery be conducted with no one present excent

by that party Upon request, a person not a party may oltin : _ y : p p

outthe required showing a statemenhcerning the action or its Personsdesignated by the court,

subjectmatter previously made by that person. If the request is 6. That a deposition after being sealed be opened only by

refused the person may move for a court ord&ection804.12 orderof the court;
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7. That a trade secret, as defined ih31.90 (1) (c)or other Lawyer’s decision to invest cliergt’resources on photographic or video surveil

! : ial i ilanceis protected work—product; disclosure of the fact of the surveillance and
Confldent'al research, de_velopment, O_r CommerCIal 'nform.atlo scriptionof the materials obtained would impinge on the core of the work—product
not be disclosed or be disclosed only in a designated way;  doctrine. Ranft v Lyons, 163 W (2d) 282, 471 NW (2d) 254 (Ct. App. 1991).

8. That the parties simultaneously file specified documents o litigant's request to see his or her file that is in the possession of current or former
eldoes not waive the attorney-client and work product privileges anddbes

information enclosed in sealed enveIOpes to be opened as d"eg‘dWOther parties to the litigation discovery of those filesgardt v Redlin, 196
by the court. W (2d) 342, 538 NW (2d) 581 (Ct. App. 1995).

(b) If the motion for a protective order is denied in whale Thenew Wsconsin r'ules of civil procefddu_re: Chaqter 804_1. Gra(ﬁglMLlR 463.d
in part,the court mayon such terms and conditions as are juséewggﬁss\f\}gtg”,\}Izr;tsl'ggsu”e”t state of discovery isadhsin. \in Domelen an
orderthat any party or person provide or permit discoveSge

tion 804.12 (1) (clapplies to the award of expenses incurred in ) ) .
relationto the motion. 804.02 Perpetuation of testimony by deposition.

(c) Motions under this subsection may be heard as prescriléé BEFOREACTION. (a) Petition. A person who desires frpet
ins.807.13 uatepersonal testimongr that Qf another person regarding any
(4) SEQUENCE AND TIMING OF DISCOVERY. Unless the court matterthatmay be cognizable in any court of this state may file

on. for th . f N dwi Cgverified petition in any such codurt this state. The petition shall
uponmotion, for the convenience of parties and witnesses ang,iliayiitled in the name of theetitioner and shall show: 1. that the
the interests of justice, orders otherwisaethods of discovery

. : .petitionerexpects to be a partg an action; 2. the subject matter
may be used in angequence and the fact that a party is conducuﬁg P pang . )

di hether by d i therwi hall not t the expected action and the petitiosenterest therein; 3. the
ISCovEry,whetner by depositionr otherwise, shall not Operatesy cs\yhich the petitionedesires to establish by the proposed tes
to delay any other party'discovery

timony and the petitionés reasons for desiring to perpetuate it;
(5) SUPPLEMENTATION OF RESPONSES. A party who has 4 the names or a description of the persons the petitexpercts
respondedo a request for discovery with a respotfig was COm || be adverse parties and their addresses so far as knov; and
pletewhen made is under no duty to supplement the responsei®names and addresses of the persons examined and the
include information thereafter acquired, except as follows: g pstancef the testimony which the petitioner expectlioit
(a) A party is under a dutseasonably to supplement the party’from each, andghall ask for an order authorizing the petitioner to
responsevith respect t@ny question directly addressed to all ofakethe depositions of the persons to be examined named in the
the following: petition, for the purpose of perpetuating their testimony
1. The identity and location of persons having knowledge of (b) Notice and service. The petitioner shall thereafter seeve
discoverablematters. notice upon each personamed in the petition as an expected
2. The identity of each person expected to be called as amverseparty together with a copy of the petition, stating tinet
expertwitness at trial. petitionerwill move the court, at a time and place named therein,
(b) A party is under a duty seasonably to amend a pritstt the order described in the petition. At least 20 days before the
responséf the party obtains information upon the basisvbfch ~ dateof hearing the notice shall be served either within or without
1. the party knows that the response was incorrect when maddhgrstate in the manner provided ir8811.11for service of sum
2. the party knows that the response though cowieeh made is mons;but if such service cannot with due diligence be made upon
no longer true and the circumstances are such that a failureany expected adverse party named in the petition, the court may
amendthe response is in substance a knowing concealment. makesuch order as is just for service by publication or otherwise,
(c) A duty to supplement responses may be imposed by or@8fshall appoint, for persons net¢rved in the manner provided
of the court, agreement of the parties, or at any time priviafo " S-801.11 an attorneywho shall represent them, and, in case
throughnew requests for supplementation of prior responses. theyarenot otherwise represented, shall cross—examine the depo
(6) CUSTODY OF DISCOVERY DOCUMENTS, (a) Unless the court nent. If any expected adverse partyaigninor or incompetent, s.

in any action orders otherwise, the original copies of all depoglos'Ol(S) applies. L . o
tions, interrogatories, requests for admission and responsegC) Order and examination. If the court is satisfied that the per
thereto,and other discovery documentation shall be retained B§tuationof the testimony may prevent a failure or delay of jus
the party who initiated the discovery or that pastgttorney tice, it shall make an order designating or describingoivsons

(b) The original copy of a depositiahall be retained by the Whosedepositions may be taken and specifying the sutjatter
attorneysealed as received frothe person recording the testi of the examination and whether the depositions shall be taken

monv until th | period h XDir r until m r onoral examination owritten interrogatories. The depositions
thg r)égo:dt e appeal period has expired, or until made a pa tmalythen be taken in accordance with this chapter; andate
History: Sup. Ct. Order67 W (2d) 585, 654 (1975}975 c. 2181985 a. 236 May Make orders of the character provided for b§&$.09and
Sup.Ct. Order 130 W (2d) xx; Sup. Ct. Ordet41 W (2d) xxi1993 a. 486Sup. Ct.  804.10Q For the purpose of applying this chapter to depositions for
OrderNo. 95-03 191 W (2d) xix (1995). . , perpetuatingtestimony each referenceéherein to the court in
Judicial Council Note, 1986:Sub. (6) requires that the originals ofdlscoverydocwhich the action is pending shall be deemed to refer to the court

umentsbe retained by the party who initiated the discovenhis or her attorney ! . " et h
unlessthe court otherwise directs, until the time for appeal has expired. [Re Grder #1 Which the petition for such deposition was filed.

7-1-86.] ” o :
Judicial Council Note, 1988:Sub. (3) (c) [created] allows motions for protective, (d) Use of depo_smon. .If a deposmon to perpetuate ;estlmony
ordersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988] is taken under this section, or if, althougdt so taken, it would
Footnotecites (2) (c) 1 angt) 2. State ex rel. Shelby Mut. Ins. CoCircuit Court,  be otherwise admissible in the courts of this state, it may be used
67W (2d) 469, 227 NW (2d) 161. in any action involving the samsubject matter subsequently

Trial court has no authority to order the production of documents relevant t . p . :
claim upon which it could grant no relief. State ex rel. RillBedge County CirCt. %?OUthm this state in accordance withd§4.07

76 W (2d) 429, 251 NW (2d) 476. (2) PenpING APPEAL. (a) If an appeal has been taken from a

Hospitalfire drill rules and committee report on fire in plaifisfdecedend’hospi  ; i i
tal room held discoverable. Shibilski$t. Josepk’Hospital, 83 W (2d) 459, 266 NW J.Udgmemor a court of this state or before the takmg of an appeal
(2d) 264 (1978). if the time therefor has not expired, the counvirich the judg

Wherecost of discovery was several times greater than claim for dantdges, mentwas rendered may allow the taking of tepositions of wit

courtabused discretiom denying defendarg’'motion for protective ordeMincent i i i
& Vincent. Inc. vSpacek. 102 W (2d) 266, 306 NW (20) 85 (Ct App. 1981). nessedo perpetuate their testimony for use in ¢went of further
Joroceedingsn the court.

Seenote to 804.05, citing StateBeloit Concrete Stone Co. 103 W (2d) 506, 30 . .
NW (2d) 28 (Ct. App. 1981). ) ) (b) In such case, the party who desires to perpetuate the testi
Seenote to 804.12, citing JenzakeGity of Brookfield, 108 W (2d) 537, 322 NW mony may make a motion in the court for leave to take the depOSI

(2d) 516 (Ct. App. 1982). X . X - ;
See note to 19.35, citing State ex rel. LanRzentkowski, 141 W (2d) 846 (Ct. tions, uponthe same notice and service thereof as if the action was

App. 1987). pendingin the court. The motion shall show all of the following:
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1. The names and addresses of persons to be examinedexugptwhen the party seeking to take the deposiisothe state
the substance of the testimony which the moving party expectsatgencyor officer to whose custody the prisoner has been-com

elicit from each of those persons. mitted.
2. The reasons for perpetuating the testimony of the persong2) NOTICE OF EXAMINATION: GENERAL REQUIREMENTS;SPECIAL
undersubd.1. NOTICE; NON-STENOGRAPHICRECORDING; PRODUCTION OF DOCU-

(c) If the court finds that the perpetuation of the testimony MENTS AND THINGS; DEPOSITION OF ORGANIZATION. (a) A party
properto avoid a failure or delagf justice, it may make an orderdesiringto take the deposition of any person upon oral examina
allowing the depositions to be taken and may make orders of than shall give reasonable notigewriting to every other party to
characteiprovided for by s804.09and804.10and thereupon the the action. The notice shall state the time and place for taking the
depositionanay be taken and used in the same manner and urgigposition and the name and address of each person to be
the same conditions as are prescribed in ¢hiapter for deposi examined,if known, and, if the name is not known, a general
tionstaken in actions pending in the court. descriptionsuficient to identify the person or the particular class

History: Sup. Ct. Order67 W (2d) 585, 660 (1975)975 c. 2181993 a. 486 or group to which the person belongs. If a subpoena requiring the
production of materials is to be served on the person to be
804.03 Persons before whom depositions may be examinedthedesignation of the materials to be produced as set
taken. (1) WiTHIN THE UNITED StaTES. Within the UnitedStates forth in the subpoena shall be attached to or included in the notice.
or within a territory or insular pOSSGSSiOﬂ SUbjeCt to the dominion b) The court may for cause shown egmor shorten the time
of the United States, depositions shall be taken beforefiarrof for taking the deposition.

thorizedto administeoaths by the | f the United Stat g P

authorizedo administenatns by he faws ol the Lnited States or (c) The court may upon motion order that the testimony at a

of this state or of the place where the examinatitwelis, or before " . ;

h f . C depositionbe recordedby other than stenographic means or vid
aperson appointed bﬁ/ the court in which the actmﬁremjlng. kA ?r)apemeans as providyed 8%.885.40t0 8859.47f)in which event
%eorﬁonso appointed has power to administer oaths and take t%t‘eorder shall designate the mannereaxfording, preserving, and

Y- filing the deposition, and may include other provisions to assure

(2% "E‘ FKORE'GN COUNI.R'ESb' Ifn a foreign gjountr,)éd?pozitipn_s thatthe recorded testimony will be accuratel trustworthy If the
may be taken (a) on notice before a peraathorized to adminis ,qeris made, a party may nevertheless arrange to have a steno
ter oaths in the place in which the examination is held, either Yaphic transcription made at the pastgin expense

thelaw thereof or by the law of the United States, or (b) before’a ) .
personcommissioned by the court, and a person so commissionedd) The noticeo a party deponent may be accompanied by a
shall have the power by virtue of the commission to administ§¢duest made in compliance with884.09for the productionof

any necessary oath and take testimany(c) pursuant to a letter documentsand tangible things e taking of the deposition. The
rogatory. A commission or a letter rogatory shh# issued on Procedureof s.804.09shall apply to the request.

motionand notice and on terms that are just and appropriate. It ige) A party may in the notice name as the deponent a public or
not requisite to the issuance of a commission or a legatory  privatecorporation or a limited liability company or a partnership
thatthe taking of the deposition in any other manner is impractigar anassociation or a governmental agency or a stlitewnin an

ble or inconvenient; and both a commission and a letter rogat@gtionarising out of thefficer’s performance of employment and
may beissued in proper cases. A notice or commission may-degigsignatewith reasonable particularity thematters on which
natethe person before whom the deposition is to be taken eitiegaminationis requested. The ganization orstate dficer so

by name or descriptive title. A letter rogatory may be addresseamedshall designate one or mordicérs, directors, or manag

“To the Appropriate Authority in (hemeame the country)”. Evi ing agents, or other persons who consent to testify on its behalf,
dence obtained in response to a letter rogatory need not &red may set forth, for each person designated, the matters on
excludedmerely for the reason thatist not a verbatim transcript which the person will testify The persons so designated shall tes
or thatthe testimony was not taken under oath or for any similafy as to matters known seasonably available to theganiza-
departure‘rom the requjrements for depositions taken within thgon. This paragraph does not preclidiing a deposition by any
United States under this chapter otherprocedure authorized by statute or rule.

(3) DISQUALIFICATION FOR INTEREST. No depOSItlon shall be (3) DEPOSITIONS; PLACE OF EXAMINATION. (a) A Subpoena
takenbefore a person who is a relative or employe or attorneyigguedfor the taking of a deposition may command the person to
counselof any of the parties, or is a relativeemploye of such whomit is directed to produce and permit inspection and copying
atthneyor Counsel, oris flnanCIa”y Intel’ested n the action. Of designated bookS, papersy documentsi or tangible th|ngs Wthh

History: Sup. Ct. Order67 W (2d) 585, 663 (1975)975 ¢. 218 constituteor contain matters within the scope of the examination
permittedby s.804.01 (2) but in that event the subpoena will be
804.04 Stipulations regarding discovery procedure. subjectto sub.(2) and s804.01 (3)

Unlessthe court orders otherwise, the parties may by written stip ;
ulation (1) provide that depositions may be taketfiore any per t (b) 1. Any party may be compelled by notice under &2.

son,at any time or place, upon any notice, and in any manner 0 give a deposition. atany place within 100 miles from the place
whenso taken may be used like other depositions, and (2) mo%g/?é rethat party resides, is employed or transacts business-in per

- ) . n,or at such other convenient place aBixed by an order of
g:)?/g;;cedures provided by this chapter for otethods of dis court. A plaintiff may also be compelled by like notice to give a

History: Sup. Ct. Orde67 W (2d) 585, 664 (1975). ?neepnc::s;gg:l?st r;l)r(;)ll1 gilgge within the countyhere the action is com

804.05 Depositions upon oral examination. (1) WHEN 2. A plaintiff who is not a resident of this statey be com

DEPOSITIONSMAY BE TAKEN. After commencement of the action,P€!lédby notice undesub.(2) to attend a deposition at the plain
any party may take the testimony of any perswiuding a party tiff's expense at any place within the county where the action is
by deposition upon oral examination. The attendanceiof commencedr is pending, or at amlace within 100 miles from
nessesnay be compelled by subpoena as provided §05.07 the place wherehat plaintif resides, is employed or transacts
The attendance of a party deponent or ofofficer, director or businessn person, or at such other convenient plade fised by
managingagent of a party may be compelled by notice to trf1order of court.

namedperson or attorney meeting the requirements of(gjia) 3. Adefendant who is not a resident of this state may be com
Suchnotice shall have the force of a subpoena addressed topghéedby subpoena served within this staieyive a deposition at
deponent. The deposition of a person confined in prison may ey place within 100 miles from the plaeéhere that defendant
takenonly by leave of court on such terms as the court prescribissserved.
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4. A nonparty deponent may lmmpelled by subpoena ureto sign together with the reason, if agiven therefor; anthe
servedwithin this state to give a deposition at any place within 1@@positionmay then be used as fully as though signed unless on
miles from the place where the nonparty deponent resides,a motion to suppress under804.07 (3) (dthe court holds that
employed,transacts business in person or is served, or at sticbreasons given for the refusal or failuresign require rejection
otherconvenient place as is fixed by an order of court. of the deposition in whole or in part.

5. In this subsection, the terms “defendant” and “pldintif ~ (7) CERTIFICATION AND SERVICEBY OFFICER;EXHIBITS; COPIES;
include officers, directors and managing agents of corporat®TICE OF SERVICE. (a) The person recording the testimony shall
defendantsand corporate plainfi, or other persons designatedertify on the deposition that the witness was duly sworn by the
undersub.(2) (e) as appropriate. A defendant who asserts a-coyrersonand that the deposition is a true record of the testimony
terclaimor a cross—claim shall not be considered a pléintthin ~ given by the deponent. The person shall then securelyttseal
the meaning of this subsection, but a 3rd party pldintider s. depositionin anenvelope indorsed with the title of the action and
803.05(1) shall be so considered with respecttie 3rd party marked“Deposition of(here insert the name of the deponent)”
defendant. andshallpromptly serve it upon the attorney requesting the-depo

6. If adeponent is an Béer, director or managing agent ofSition or send it by registered or certified mail to the attorney
acorporate partyor other person designated under &je) the "eduestinghe depositiorand give notice of the service to all par
place of examination shall be determined as if the depoment€sand the court.

placeof residence, employment or transacting business in persor{b) Documents and things produced for inspection during the
werethat of the party examinationof the deponent, shaillpon the request of a parbe

(4) EXAMINATION AND CROSS-EXAMINATION; RECORD OF markedfor identificationand annexed to and returned with the
EXAMINATION; OATH; OBJECTIONS. (2) Examination anctross— depositionand may be inspected and copied by any pextgept

examinationof deponents may proceed as permitted at the trifjat1) the person producing the materialay substitute copies

Theofficer before whom the deposition is to be taken shalthzut fo'_be marreqtfotr idengitck?tion, if thg persorfoad ti&?::‘: parties
: air opportunity to verify the copies by comparise e origi
deponenbn oath anghall personallyor by someone acting undernals,and 2) if the person producing theterials requests their

theofficer’s direction, record the testimony of the deponditite turn the ofi hall Kth ; h rtuni

testimonyshall be taken stenographically origleotape as pro €turn.the oficer shall mark them, give each party an opportunity

vided by s5.885.40t0 885.47or recorded by any other meand? iNspect and copy them, and return them to the person producing
hem,and the materials may then be usethe same manner as

orderedin accordance with sul2) (c). If thetestimony is taken . ; s
stenographicallyit shall be transcribed at the request of one of tifennexed to and returned with the deposition to the court; pend
ing final disposition of the case.

parties. )
(c) Upon payment of reasonable ades therefqrthe oficer

b) All objections made at time of the examination todhalr X -
ficestiZJnsof tl!le oficer taking the depositiorr to the m:rclxner of Shallfurnish a copy of the deposition to any party or to the depo

taking it, or to the evidence presented, or to the conduct of al nt. .

party,and any other objection to the proceedings, shafidted (8) PaRTICIPATION BY TELEPHONE. Upon notice by any party

by the oficer upon the deposition. Upon request of any partznlessthe court otherwise orders for good cause shown, the depo
wherethe witnessas refused to answeand with the consent of N€nt,the reporterorany other person participating in a deposition
the court, the court may rule by telephone on any objection. THBAerthis section may dso by telephone. Any participant other
court's ruling shallbe recorded in the same manner as the tedffanthe reporter electing to be present with any offeeticipant
mony of the deponent. In the abserde ruling by the court, the S allgive reasonable notice thereof to the other participants.

; ; ; ot History: Sup. Ct. Order67 W (2d) 585, 665 (1975); Sup. Ct. Ordé¥ W (2d)
evidenceobjected to shall be taken subject to the objections. ;' (1975):1975 . 2181979 c. 10, 1983 a. 189Sup. Ct. Order 30 W (2d) xi, xix

(c) Inlieu of participating in the oral examination, parties ma986); Sup. Ct. Order141 W (2d) xiii (1987); Sup. Ct. Ordet58 W (2d) xvii
servewritten questions in sealed envelope on the party taking th 990);1991 a. 1891993 a. 12
" ad . p N p . 9 Judicial Council Committee’s Note, 1975Subs. (2) (c) and (4) (a) are amended
depositionand the party shall transmit the questions to tfieenf  to recognize the Wconsin Rules of ieotape Procedure and to make certainahat

who shall propound therto the witness and record the answeryotion to the court is not required prior to taking a videotape deposition. [Re Order
: eff. Jan. 1, 1976]
verbatim. Judicial Council Notes, 1986Sub. (3) (b) is amended to conform theitorial

(5) MOTIONTO TERMINATE ORLIMIT EXAMINATION. At any time  scopeof deposition notices and subpoenas to the 100—mile provision of Rule 45 (d),

. ; e ; .R.C.Pas amended in 1985. [Re Ordefr &F1-86)
gunng th%t%kmg of the:]epqsm(zﬂ, :)tnhmotlon Qf ?.par.tygr.()f theF Sub.(7) (a) is amended to require thia¢ deposition be served upon the attorney

eponenand upon a showing that the examination IS beINg CORtherthan filed in court. See s. 804.01 (6). [Re Order7efl-86]

ductedin bad faith or in such manner as unreasonably to annoyiudicial Council Note, 1988:Sub. (4) (b) is amended to allow contact wita
embarrassor oppress the deponent or pam]ﬁ court in which the courtby telephone to obtain its ruling on any objection, on request of anygpaity

tioni di der thefigie ducti th " with the consent of the court.
E_IC lonis pending m.ay oraer e rcon UC_ !ng e exam'ﬂa Sub. (8) [created] allowsany person to participate in a deposition by telephone
tion to cease forthwith from taking the deposition, or may limit théonnotice by any party uniéss good cause to the contrary is sfRe/@rder et
scopeand manner of thiaking of the deposition as provided |r13651-ﬁ,1,9i38C1 il Note, 190:Sub. (8) | ded to dlarify that o

; g udicial Council Note, :Sub. is amended to clari at reasonable

s.804.01 (3) If the order made terminates the examlnaut)n, advancenoticeto all participants is required if any participant to a deposition to be
shall be resumed thereafter onlyon the order of the court in takenby telephone elects to be present with any other particiFam.requirement
which the action is pending. Secti664.12 (1) (cpplies to the is aimed primarily at the situation in which one party is in the physical presence of

awardof expenses incurred in relation to the motion. Eg%céeiggpgg.t,ﬂ?ﬂ%ﬁthers are not, by allowing others to be present if they choose.

(6) SUBMISSION TO DEPONENT;CHANGES;SIGNING. If requested  Highly placed state &itial who seeks protective order should not be compelled to
by the deponent or any partwhenthe testimony is fully tran ~\e=fyon depostion uniess lear shawing s made Ul deposton s necessan g re
scribedthe deposition shall be submitted to the deponent fQWw (2d) 28 (Ct. App. 1981).
examinationand shall be read to or by the deponent. Any changeSeenote to 73.03, citing State Kielisch, 123 W (2d) 12565 NW (2d) 904 (Ct.
in form or substance which the deponent desires to make shalf‘gie 1985).
entered upon the deposition by théoefr with a statement of the
reasongjiven by the deponent fonaking them. The deposition 804.06 Depositions upon written questions. (1) SeErv-
shallthen be signed by the deponent, unlesp#nges by stipula  ING QUESTIONS;NOTICE. (a) After commencement of the action,
tion waive the signing or the witness is ill or cannot be fooind any party may take the testimony of any person, including a,party
refusesto sign. If the deposition is not signed by the deponerty deposition upon written questions. The attendance ef wit
within 30 days after its submissida the deponent, thefafer nessesnay be compelled by subpoena as provided &95.07
shallsign it and state on the record the fact of the waiver or of thike attendance of a party deponentobian oficer, director or
illnessor absence of the deponenttae fact of the refusal or fail managingagent of a party may be compelled by notice to the per
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sonto be deposed or his or her attorney meeting the requiremereforethe termination of the trial or hearing, unless it appears that
of 5.804.05 (2) (a) The deposition of a person confined in prisothe absence of the witness was procured by the pduyirg the
may be taken only by leave of court on such terms as the court gteposition.

scribes,except when the person seeking to tdleedepositionis ¢, That the witness is unable to attend or testify because of
the state agency or fi¢er to whose custody the prisoner has beegye illness, infirmity or imprisonment.

committed. N 3 . ~d. That the party déring the deposition has been unable to
(b) A party desiring to take a deposition upon written questioggocurethe attendance of the witness by subpoena.
shall serve them upon evepther party with a notice stating the e. Upon application and notice, that exceptional circum

nameand address of the person who is to answer them, if Knowp, \ o gyist that make itlesirable, in the interest of justice and
andif the name is not known, a general descriptiofiGaht to i qyeregard to the importance of presenting the testimony of
identify the person or the particular class or group to which t)Goqseqrally in open court, to allow the deposition to be used
personbelongs, and the name or descriptive title and address otp yine p . P ‘
the officer before whonthe deposition is to be taken. A deposi 2+ The deposition of a medical expert may be used by any
tion upon written questions may be taken gfublic or private party for anypurpose, without regard to the limitations otherwise
corporationor a limited liability company or a partnership or assgMPosedoy this paragraph. o

ciation or governmentahgency in accordance with@4.05 (2)  (d) If only part of a deposition isfefed in evidence by a party
(e). anadverse party may requitiee party to introduce any other part

(c) Within 30 days after the notice and written questions apdhich ought in fairness to be considered with the ipmdduced,
served,a party may serve cross questions uglbother parties. @nhdany party may introduce any other parts.
Within 10 days after being served with cross questions, a party(e) Substitution of parties pursuant t@63.10does not déct
may serve redirect questions upon all other partiesthi/10 theright to use depositions previousgken; and when an action
daysafter being served with redirect questionpagty may serve in any court of the United States or of any state has been dismissed
recrossquestions upoall other parties. The court may for caus@ndanother action involving the same subject matter is afterward
shownenlage or shorten the time. broughtbetween the same parties or their representativescor

(2) OFFICERTO TAKE RESPONSE®IND PREPARERECORD. A copy ~ CESSOrsin interes, all depositions lawfully taken in the former
of the notice and copies of all questions served shaleleered actionmay be used in the latter as if originally taken therefor
by the party taking theeposition to the @iter designated in the  (2) OBJECTIONSTO ADMISSIBILITY. Subject to sul(3) (c) and
notice,who shall proceed promptlin the manner provided by s.to s.804.03(2), objection may be made at the trial or hearing to
804.05 either personally or by someone acting under tfieeos  receivingin evidence any deposition or part thereof for any reason
direction, to take the testimony of theitness in response to thewhich would require the exclusion of the evidence if the witness
questions and to prepare, certiind serve theepositionupon, werethen present and testifying.
or mail it by registered or certified mad, the party who requested  (3) EFFECTOFERRORSAND IRREGULARITIESIN DEPOSITIONS. (a)
it, attaching thereto the copy of the notice and the questioisto notice. All errors and irregularities in the notice for taking
receivedby the oficer. a depositionare waived unless written objection is promptly

(3) NoTiceorseRvICE. When the deposition is served upon oservedupon the party giving the notice.
mailedto the requesting pastthe person who has recorded the (b) Asto disqualification of officer. Objection to taking a depo
testimonyshall promptly give notice thereof to all parties and theition because of disqualification of thefiobr before whom it is
court. to betaken is waived unless made before the taking of the deposi

History: Sup. Ct. Ordei67 W (2d) 585, 671 (1975)975 c. 218Sup. Ct. Order  tion begins or as soon thereafterthas disqualification becomes

158W (2d) xxv (1990):1993 a. 12, 486. . . i
Judicial Council Note, 1990:[Re amendment of (2)] Discovery depositions ar(:knOWn or could be discovered with reasonable d”'gence-

no longer required to be filed in court, unless the coudrders. See Supreme Court  (c) Asto taking of deposition. 1. Objections to the competency

Orgg/(i);e'\g?ut’ %;Sfc;nforms practice under this section to s. 804.05 (7). [Re Orcti)i:%{a witness or tthe competencyelevancyor materiality of tes

et 1-1-91] T ' timony are not waived by failure to make them before or during
thetaking of the deposition, unless the ground of the objection is

804.07 Use of depositions in court proceedings. onewhich might havebeen obviated or removed if presented at

. h thattime.
(1) Uske oF peposITIONS. At the trial or upon théearing of a 5 E di lariti . h o
motion or an interlocutory proceeding, any part or all of a deposj 2+ Erors and irregularities occurring at the @eamination
tion, so far as admissibie under the rulewidence applied as I the manner of taking the depositiontfie form of the questions
thoughthe witness were then present and testifying, may be uSE@nswers, in the oath offiaiation, or in the conduct of parties,
againstany party who was presentrpresented at the taking ofanderrors of any kind which might be obviated, removed, or cured
the deposition or who had reasonable notice thereof, in accofid PrOMPtly presentedare waived unless seasonable objection
ancewith any of the following provisions: theretois made at the taking of the deposition.

i 3. Objections to the form of written questions submitted
(&) Any deposition may be used by any pddythe purpose J . ; a
of contradicting or impeaching the testimony of deponent as a wWf!ders-804.06are waived unless servetiwriting upon the party
ness. propounding them within the time allowed for serving the
(b) The deposition of a party or of anyone who at the time §¥|Cceed|ngross or other questions and within 5 days after service

takingthe deposition was anfifer, director or managing agent the last questlohs authorized. . .

or employe or a person designated unsle804.05 (2) (e)or (d) Asto completion and return of deposition. Errors and irreg
804.06(1) to testify on behalf c& public or private corporation, Ularitiesin the manner in which the testimony is transcribetther
limited liability company partnership or association or governdeposmonls prepared, signed, certified, sealed, indorsed,-trans

mentalagency which is a party may be used by an adverse pdpited. filed, or otherwise dealt with by thefioer underss.
for any gurpo);e. parly may Y p%.OSandSOAOGare waived unless a motion to suppress the

(c) 1. Thedeposition of a witness other than a medical expeéﬂoOSItIOnor some part thereof is made with reasonpbtenpt

whetheror not a partymay be used by any party for any purpos E(S:Z?'tfet\?r:;(;mh defect is, or with due diligence might have been,
if the court finds any of the following: History: Sup. Ct. Ordei67 W (2d) 585, 673 (19750975 c. 218Sup. Ct. Order
a. That the witness is dead. 73 W (2d) xxxi (1976)1983 a. 192Sup. Ct. Order130 W (2d) xxix (1986)1993
. . . . . 12,1995 a. 225
b. That the witness is atgreater distance than 30 miles fron Judicial Council Committee’s Note, 1976:Section 804.07 (2js taken from

the place of trial or hearing, or is out of the state, and will not returiR.c.P32 (b). The reference in sub. (2) to “sub. (3) (d)" is changed to read “sub.
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S?n(?” {% %J]rreswnd with subdivision (d) (3) irRFC.P 32 (b). [Re Ordeeffective  tute or contain matters withthescope of s804.01 (2)and which
JI:Jd’iCia| Council Note, 1986:Sub. (1) (e) is amendedreflect the fact that depesi arein the p0§SeSSIOn, CUStOdy or .CoerI Of[:bbﬂy upon whom

tionsneed not be filed except upon order of the court. See s. 804.05 (7) @die the request is Se_rVed[ (b) to permit entry upon designated land

eff. 7-1-86] g or other propertyin the possession or control of the party upon
Under(2) and (3) (c) 1, hearsay objection was not walwe€hilure to object at i ; i

deposition. Strelecki vFiremandns. Co. of Newark, 88 W (2d) 464, 276 NW (2d)WI’]thhe reql‘.IESt IshsetrVEd f?]r the tpurtposmqﬁectlor;_ anc:hmea

794(1979). suring, surveying, photograpning, testing, or sampling the rop

Thedefendant evidentiary deposition of its doctor expert taken subsequent to &ty or any designated object or operation therein, withistope
plaintiff's discovery deposition of the doctor didt prevent the plainfifs use of the  of 5,804.01 (2)
discoverydeposition at trial. Martin.\Richards, 176 W (2§39, 500 NW (2d) 691 .
(Ct. App. 1993). (2) ProceDURE. The request mayvithout leave of court, be

servedupon the plaintffafter commencement of the action and
uponany other party with or after service of the summons and
omplaintupon that party The request shall specify@asonable
me, place, and manner of making thepection and performing
e@e related acts. The party upon whom the request is sehadid
rvea written response within 30 days after the service of the
requestexcept that a defendant may serve a response within 45
days after service of the summons and complaint upon that
defendant. The court may allow a shorter or longene. The
responseshall state, with respect to each item or categbat
h inspectionand related activities will be permitted as requested,
nlessthe request is objectdad, in which event the reasons for
bjectionshall be stated. If objection is made to part of an item
categorythe part shall be specified. The party submitting the
guesimay move for an order undet884.12 (1)with respecto
ny objection to omwther failure to respond to the request or any
tthereof, or any failure to permit inspection as requested.

804.08 Interrogatories to parties. (1) AVAILABILITY; PRO-
CEDURESFORUSE. (@) Any party may serve upon any other part
written interrogatories to banswered by the party served, ibr
the party served is a public or private corporation or a limit
liability company or a partnership or an association or a gove
mentalagency or a statefafer in an action arising out of thefief
cer’s performance of employment, by anyicér or agent, who
shallfurnish such information as is available to the pahyer
rogatoriesmay without leave of court, be servagon the plaintif
aftercommencement of the action amgon any other party wit
or after service of the summons and complaint upon that. part
(b) Each interrogatory shall be answered separately and f
in writing under oath, unless it is objected to, in which event thg
reasondor objection shall be stated in lieu of an answ&he
answersare to be signed by the person making them, and

objectionssigned by the attorney making them. The party upon {3) PERSONSNOTPARTIES. This rule does not preclude an inde

whomthe interrogatories have been served shall serve a cop . . ;
theanswers, and objections if amyithin 30 daysafter the service %8?tggr?gttlg|rr]182223t See(rer:issos?ozottoaepna}[re? L%roﬁ)]rcl);j#gtlon of-docu

of the interrogatories, except that a defendant may serve ans § )

or objectionswithin 45 days after service of the summons a?ﬁ% IStory: Sup. Ct. Order67 W (2d) 585, 678 (1975)975 c. 218

complaintupon thadefendant. The court may allow a shorter g . N o

longertime. The party submitting the interrogatories may m0\§§)4'10 _Physical and mental examination of parties;

for an order under 804.12 (Ljwith respect to any objection to or 'SPection of medical documents. (1) When the mental or

otherfailure to answer an interrogatory physicalcondition, including the blood group or the ability to-pur
(2) Scope:UsEAT TRIAL. (a) Interrogatories may relate to an suea vocation, of a party is in issue, the court in which the action

matterswhich can be induired into u%deraﬁ4.01y(2) and the is pending may ordethe party to submit to a physical, mental or

X vocationalexamination. The order may be made on motion for
answersmay be used to the extent permitted by 808.t0911 5,56 shown angpon notice to all parties and shall specify the

_ (b) Aninterrogatory otherwise proper is not necessarily ebjegme, place, mannerconditions and scope of the examinatowl
tionablemerelybecause an answer to the interrogatory involvege person or persons by whom it is to be made.

an opinion or contention that relates to fact or the application of(z) In any action brought to recovelamages for personal
law to fact, but the court may orderat such an interrogatory need, e the court shall also order the claimant, upon such terms

not be answeredntil after designated discovery has been-Comgare jiist, to give to the other party or any physician named in the
pletedor until a pretrial conference or other later time. order, within a specified time, consent and the right to inspect any

(3) OPTIONTO PRODUCEBUSINESSRECORDS. Where the answer X —ray photograph taken in the course of the diagnosis or treat
to an interrogatory may be derived or ascertained from the bugientof the claimant. Theourt shall also order the claimant to
nessrecords of theparty upon whom the interrogatory has beegive consent and the right to inspect and copy any hospital; medi
servedor from anexamination, audit or inspection of such busica| or other records and reports that are within the scope of discov
nessrecords, or from @ompilation, abstract or summary basedry under s804.01 (2)

thereon,and the burden of deriving or ascertainihg answer is 3) (a) No evidence obtained by an adverse party by a court—
substantiallythe same for the party serving the interrogatory as fSFd(eze((je)xamination under sukl) oyr inspection ulondnyer S}(J&)

the pjclrtyhserved,ét isf a Sﬁ“ﬁehf.“ ﬁnﬁwer to such intedrrogatgry ©shallbe admitted upon the trial by reference or otherwise unless
specify t e@reé:or ;b [jom ‘r’]" ich the ar]swer: magy derived or ;6 copies of all reportgrepared pursuant to such examination
ascertaineand to dbrd to the party serving the interrogatory-rea, ingpection and received by such adverse party have been deliv

sonableopportunity to examine, audit or inspect such records agfbqio the other party or attorney not latean 10 days after the

to make copies, compilations, abstracts or summaries. : e
' y reportsare received by the adverse pafje party claiming dam
History: Sup. Ct. Order67 W (2d) 585, 676 (1975)975 c. 2181993 a. 12. p y P 9

Seenote t0804.01, citing hcent & Mincent, Inc. vSpacek, 102 W (2d) 266, 306 29€Sshall deliver to the adverse party return for copies of
NW (2d) 85 (Ct. App. 1981). reportsbased on court—ordered examination or inspection, a true

The efective use of written interrogatories. Schoone and MB@MLR 29. copy of all reports of each person who has examined or treated the
claimant with respect to the injuries for which damages are

804.09 Production of documents and things and entry ~ ¢laimed. - _ _ o

upon land for inspection and other purposes. (1) Score. (b) This subsection applies to examinations made by agree
Any party may serve on any other paatyequest (a) to producement of the parties, unless the agreement expregsiyides
andpermit the party making the request, or someone acting on @teerwise. This subsection does not preclude discoveryrepart
party’s behalf, to inspect and copginy designated documentsof an examining physician or the taking of a deposition of the phy
(including writings, drawings, graphs, charts, photographsicianin accordance with any other statute.

phono-recordsand other data compilations from whicfiorma (4) Upon receipt of written authorization and consent signed
tion can be obtained, translated, if necesdayythe respondent by a person who has been the subject of medical care or treatment,
through detection devices into reasonably usable form), or &win case of theleath of such person, signed by the personal-repre
inspectand copytest, or sample any tangible things which censtsentativeor by the beneficiary of an insurance policy on the per
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son’slife, the physician or other person having custodamf withdrawalor amendment of the admission. The court may per
medical or hospital records or reports concerning such care roit withdrawal or amendment when the presentation of the merits
treatment,shall forthwith permit the person designated in suabf the action will be subserved thereby and the party who obtained
authorizationto inspect and copy suchcords and reports. Any the admission fails to satisfy the court that withdrawal or amend
personhaving custodyf such records and reports who unreasomentwill prejudice the party in maintaining the action or defense
ably refuses to comply with such authorization shall be liable ti the merits. Any admission made by a party under this section
the party seeking the records or reports for the reasonable and iefor the purpose dhe pending action only and is not an admis
essarycosts of enforcing the pargytight to discover sion for any other purpose nor may it be used against the party in
History: Sup. Ct. Order67 W (2d) 585, 680 (1975)975 c. 2181993 a. 424 any other proceeding_

1995a. 345 ;
History: Sup. Ct. Order67 W (2d) 585, 682 (19751975 c. 2181977 c. 44%.
Although personal injury claimarg’counsel attended stipulated independent me@m'i&% a ijgpzsUp_ rCt?Order (,\](9)5_04 191 \(N (Zgl)?xxic(lggg)' ¢

ical examination without court order defendang knowledge, trial court did not ; : ieci e ]
abusediscretion in refusing to limit cross—examination of the physician since pre@ Cor:Jrﬁrﬁd(gg)aélgglg%gﬁw?gg)t ggl?”(t?gg%‘gv admission of liabilhmid v
enceof counsel was not prejudicial and court order could have been obtained un %eurﬁmaryjudgment ’can be based upon p .iIure o respond to requdst
Wh idelines. Karl vVEmpl Ins. of AUsau, 78 W (2d) 284, 254 NW (2d kil i artiilur h

255zf1ngergw elines. Karfvemployers ins. ofalisau @d) @d admissiongven where admission would be disposit¥entire case. Bank ofvd

Medicalrecords discovery in 8tonsin personahjury litigation. 1974 WLR 524. Ri‘ée‘;;xé zlfgqrn;?:iin]ig(\;x E)Zf?eigﬁgéggg g\lla\{visrf(s'ga)l \2;'?1 éllg?]‘r’;)t proper subject under
Court may order claimant to consent to releasel inspection of health care : A
recordsandreports of treatment received prior to claimed injury if requester shoqggéon' Kettner.Milwaukee Mut. Ins. 146 W (2d) 636, 431 NW (2d) 737 (Ct. App.
that records may reasonably lead to discovedofissibleevidence and claimant )- . . ) - T
hasopportunity to assert physician—patient privilege. Ambrosgeneral Ca<Co. RequestsFor Admissions in Wéconsin Civil Procedure: Civil Litigatios
156 W (2d) 306, 456 NW (2d) 642 (Ct. App. 1990). Double-Edgedword. Kinsler 78 MLR 625.

804.11 Requests for admission. (1) RequesTForabmis- 804.12  Failure to make discovery; sanctions.
SION. (@) A party may serve upon any other party a written requékt MOTION FOR ORDER COMPELLING DISCOVERY. A party upon
for the admissiorfor purposes of the pending action grifjthe reasonabl@otice to other parties and all persoris@kdthereby
truth of anymatters within the scope 0f&04.01 (2)set forth in mayapply for an order compelling discovery as follows:
the request that relate to statements or opin@fifact or of the (&) Motion. If a deponent fails to answer a question-pro
applicationof law to fact, includinghe genuineness of any decu poundedor submitted under 804.050r 804.06 or a corporation
mentsdescribed in theequest. Copies of documents shall ber other entity fails to make a designation und@04.05 (2)e)
servedwith the request unless they have been or are otherwise &1804.06 (1) or a party failfo answer an interrogatory submitted
nishedor made available for inspection and copying. The requegtders.804.08 or if a partyin response to a request for inspection
may, without leave of court, be served upon the pldiafter com  submittedunder s804.09 fails torespond that inspection will be
mencemenbf the action and upon any other party with or aftqfermittedas requested or fails to permit inspection as requested,
serviceof the summons and complaint upon that party the discovering party may move for an order compelling an
(b) Each matter of which an admission is requested bhall answer,or a designation, or an order compelling inspection in
separatelyset forth. The matter is admitted unless, withiml@@gs accordancewith the request. When taking a deposition on oral
after service of the request, or withsmich shorter or longer time examination,the proponent othe question may complete or
as the court may allgwhe party to whom the request is directeddjournthe examination before he or she applies for an odfler
servesupon the party requesting the admissionritten answer thecourt denies the motion in whole or in part, it may make such
or objection addressed to the matggnedby the party or atter protectiveorder as it would have been empowered to make on a
ney,but, unless the court shortens the timéetendant shall not motion made pursuant to 804.01 (3)

berequired to serve answers or objections before the expimdtion (b) Evasive or incomplete answer. For purposes of this subsec

45 days after service of the summons aednplaint upon the tion an evasive or incomplete answer is to be treated as a failure
defendant. If objectionis made, the reasons therefor shall bg answer

stated. The answer shall specifically deny the matter or set forth (c) Award of expenses of motion. 1. If the motion is granted

in detail the reasons withe answering party cannot truthfullyy,q oo, rtshall, after opportunity for hearing, require the party or
admitor deny the matterA denial shall fairlymeet the substance 4o ,onenyhose condﬂr()mecessyitated the r?]lotioal or the g)artgor
of the requested admission, and when good faith requirea thg‘r[

) ' torneyadvising such conduct or batifithem to pay to the mev
party qualify an answer aieny only a part of the matter of whichy . part{/ the regsonable expenses incurred in F())b>t/ainirxgﬂliﬂas;

antadmlszlon ISl_ requgstedt,hthe part_yc?gﬁ” specify so muclsf ify ., jing attorney fees, unless the court finds that the opposition
is true and qualify or deny the remaindén answering party may , the motion was substantially justified tirat other circum
not give lack of information or knowledge as a reason for fa'lurﬁancesnake an award of expenses unjust

to admit or deny unless tiparty states that he or she had made rea L ) .
sonablenquiry and that the information known or readilytain 2. If the motion is denied, the court shall, after opportunity for
ableby the party is insfitient to enable thparty to admit or deny N€aring,require the moving party or the attorney advising

A party who considers that a matter of which an admigsin Motion or both of them to pay to the party or deponent who
beenrequested presents a genuine issue for trial may ntiaon OPPosedhe motion the reasonable experisesired in opposing
groundalone, object to the request; the party jEayject to s. the motion, including attorney fees, unless the court finds that the

804.12(3) deny the matter or set forth reasons why the party cdRakingof the motion was substantially justified or that other cir
not admit or deny it. cumstancesnake an award of expenses unjust.

(c) The party who has requested the admissions may move to3- If the motion is granted in part and denied in part, the court
determinethe suficiency of the answers or objections. Unless th@ay apportion the reasonable expenses incurreelation to the
courtdetermines thain objection is justified, it shall order that arfMotionamong the parties and persons in a just manner
answelbe served. If the court determines that an answenites (2) FAILURE TOCOMPLY WITH ORDER. (&) Ifa party or an dicer,
comply with this section, it may order either that the matter @irector or managing agent of a party or a person designated under
admittedor that an amended answer be served. The courimays. 804.05 (2) (epr804.06 (1)to testify on behalf of a party fails
lieu of these orders, determine that final disposition of the requésbbey an order to provide or permit discoyémgluding an order
be made at a pretrial conferenceat a designated time prior tomadeunder sub(1) or 5.804.1Q the court in which the action is
trial. Section804.12 (1) (c)applies to the award of expensependingmay make such orders in regard to the faihgare just,
incurredin relation to the motion. andamong others the following:

(2) EFFecTOFADMISSION. Any matter admitted under thése 1. An order that the matters regarding which the order was
tion is conclusively established unless the court on motion permitsideor any other designated facts shall be takere established
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for the purposes of the action in accordawih the claim of the awrittenresponse to a request for inspection submitted under s.
party obtaining the order; 804.09 after proper service of the request, or (d) seasonably to
2. An order refusing to allow the disobedient party to suppctépplemenbr amend a response when obligated to do so under s.
or oppose designated claims or defenses, or prohibiting the &84.01(5), the court in which the action is pending on motion may
obedientparty from introducing designated matters in evidencejakesuch orders in regard to the failure as are just, and among
3. An order striking out pleadings or patftereof, or staying Others.it may take any actioauthorized under suf2) (a) 1, 2.
further proceedings until the order is obeyed, or dismissing tR8d3. In lieu of any order or in addition thereto, the court shall
actionor proceeding or any part thereof, or rendering a judgméRgluirethe party failing to act or the attorney advising the party or
by default against the disobedient party; both to pay the. reasonable expens!emjudlng attorney fees,
4. In lieu of any of the foregoing orders or in addition theretG@Usedy the failure, unless the codnds that the failure was
an order treating as a contempt of court the failure to obey apyPstantiallyjustified or that other circumstances make an award
orders except an order to submit to a physical, mental or vo@ expensesinjust. The failure to act described in this subsection
tional examination. may not be excused on the ground that digcovery sought is
(b) In lieu of any of the foregoing ordersinraddition thereto, objectionableunless the party failing to act has applied for a pro

the court shall require the party failing to obey the order or tHgCtiveorder as provided by 804.01 (3) _ _
attorneyadvisingthe party or both to pay the reasonable expenses,(5) TELEPHONEHEARINGS. Motions under this section may be
including attorney fees, caused by the failure, unless the coli@ardas prescribed in 807.13

finds that the failure was substantially justified or that other ci51H'St°fy1 Sup. Ct. Order67 W (2d) 585, 684 (1975)975 c. 94.3; 1975 ¢. 200

" or ! 8 Sup. Ct. OrderL41 W (2d) xiii (1987)1993 a. 424490
cumstancesnake an award of expenses unjust. Cross-reference: See also $85.11 (5) regarding failure tappear at deposition.

(3) EXPENSESONFAILURE TOADMIT. If a party failsto admit the Judicial Council Note, 1988: Sub. (5) [created] allows discovery motions to be
genuinenesof any document or the truth of any matter agel?r%:’gotgleedpgglr;?ycfg?ff:lir:gi;)[St?e;)rgoie:f)\:g;ni%uj{'e]\./?c?frlce of bad faith or
requeStedmder $804.11 and if th? party requesting the admlsngmerit, thesanctions of (2) (a) deny due pro'cess. Dubma&¥orth Shore Bank,
sionsthereafter proves the genuineness of the document or tBev (2d) 597, 249 Nw (2d) 797.
truth of the matterthe requesting party may apply to the court foerefendant’éaﬂure to prfoduce subpanaed doguments dic(!j not relieve [fl?ir&t)if

™ 7 obligationto make prima facie cas®aulsen Lumbeinc. v Anderson, 91 W (2
anorder tglequmng the other gart%/hpmy tkll(_a reqéjg]st;ng pafrt_y tTeégz' 283 NW (2d) 580 (1979)
reasona &xpenses incurred In thé making or that proot, Inclu Although plaintiff failed in duty to disclose expestidentity defendant failed to
ing reasonable attorney fees. Toeurt shall make the order showhardship which would justify excluding expertestimony Jenzake \City of
unlessit finds that (a) the request whsld objectionable pursuantBrookfield, 108 W (2d) 537, 322 NW (2d) 516 (Ct. App. 1982).

to sub (1) or (b) the admission sought was of no substantial Courtexercised proper discretion in dismissing claim widaénants failed to
) ! provideresponsive answers to interrogatories, where they engaged in ddatery

imporﬁance,or (c) the party ffiiling to.adn'ﬁtad reasonable groundgyctand where there was no justification for claimmfdilure to appear and produce
to believe that he or she mightevail on the matteor (d) there documentsat depositions. Englewood Apartments Partnersh@rant& Co. 119

was other good reason for the failure to admit. W (2d) 34, 349 NW (2d) 716 (Ct. App. 1984). ,
Althoughtrial court had no power under sub. (2) (a) 4. to compel an HIV test, it
(4) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITIONORSERVE  did have that power in equitySyring v Tucker 174 W (2d) 787, 498IW (2d) 370

ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR  (1993).

INSPECTION OR SUPPLEMENTRESPONSES. If a party or an dicer Personnelcommission may noaward costs and attorneys fees for discovery
: . f ' motionsfiled against state under Fair Employment AcarE. Dept. vPersonnel
director,or managing agent of a party gperson designated undercommission176 W (2d) 731, 500 NW (2d) 664 (1993).

$.804.05 (2) (epr804.06 (L)to testify on behalf of a party fails  appiicationof sub. (3) discussed. Michael APSolsrud, 178 W (2d) 137, 502

(a) to appear before thefiobr who is to take the parg/deposi  Nw (2d) 918 (Ct. App. 1993).

tion, after being served witla proper notice. or (b) to serve Thetrial court erred in not considering other less severe sanctions before dismiss
! ; ; P : ’ f ing an action for failure to comply with a demand for discovery when no bad faith was

answersor objections to interrogatories submitted under %und.Hudson Diesel, Inc..Kenall, 194 W (2d532, 535 NW (2d) 65 (Ct. App.

804.08 after proper service of the interrogatories, or (Qeve 1995).
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