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CHAPTER 908
EVIDENCE — HEARSAY

908.01 Definitions. 908.05 Hearsay within hearsay
908.02 Hearsayrule. 908.06 Attacking and supporting credibility of declarant.
908.03 Hearsay exceptions; availability of declarant immaterial. 908.07 Preliminary examination; hearsay allowable.

908.04 Hearsay exceptions; declarant unavailable; definition of unavailability 908.08 Videotaped statements of children.
908.045 Hearsay exceptions; declarant unavailable.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed Robber’srepresentation that bottle contained nitroglycerine was admissitié
eral Advisory Committee are printed with chs. 901 to 91in 59 W (2d). The court  (4) (b) 1 to provethat robber was armed with dangerous weapon. Bean®iate,
did not adopt the comments but ordeed them printed with the rules forinforma- 93 W (2d) 215, 286 NW (2d) 592 (1980).
tion purposes. Priorinconsistent statement by a witness at a criminal trial is admissible under (4)
(a) 1. as substantive evidenceogél v State, 96 W (2d) 372, 291 NW (2d) 850
—— ; o (1980).
908.01 Definitions.  The following definitions applyunder g o100 i a1 sec. 7, citing StateDorcey 103 W (2d) 152, 307 NW (2612
this chapter: (1981).

(1) StaTEMENT. A “statement” is (a) an oral or written asser Testimonyas to conversation in which defendant was accused of murdeicand

tion or (b) nonverbal conduct of a person, if it is intended by t@%‘ﬁ@ﬁﬁ%ﬁ“&ﬂi;“gg ";‘\,‘{,‘\’,pgiz"(%%dl“;i?fig"é‘;)?xcef’tion under (4}S8)@.

person as an assertion. Seenote to Artl, sec. 7, citing State Webster 156 W (2d) 510, 458 NW (2d) 373
(2) DECLARANT. A “declarant” is a person who makes a statéCt- App. 1990). ) ) ) )
ment Confessiormade in Spanish to detective who took notes and reported in English

. is admissiblaunder(4) (b). State vArroyo, 166 W (2d) 74, 479 NW (2d) 549 (Ct.
(3) Hearsay. “Hearsay” is a statement, other than one madep. 1991).

by the declarant while testifyinat the trial or hearing, fered in Rule901.04 (1) permits an out-of-court declaration by a pe§eged co-con

: spiratorto be considered by the trial court in determining whether there was a conspir
evidenceto prove the truth of the matter asserted. _ acyunder (4) (b) 5. State Whitakey 167 W (2d) 247, 481 NW (2d) 649 (Ct. App.
(4) STATEMENTS WHICH ARE NOT HEARSAY. A statement is not 1992).
hearsay if: Whena person relies on a translator for communication the statements of the trans

. . - lator are regraded as the speakdor hearsay purposes. Stat®atino, 177 W (2d)
(a) Prior statement by witness. The declarant testifies at the34s,502 NW (2d) 601 (Ct. App. 1993).

trial or hearing and is subject to cross—examination concerning thadmissibility of one inconsistent sentence under sub. (4) (a) 1. does not bring the

o declarant'sntire statement within the scope of that rulekrgvit v Toys“R” Us, 179
Statementand_ the StaFement Is: . W (2d) 297, 507 NW (2d) 130 (Ct. App. 1993).
1. Inconsistent with the declaratestimonyor While polygraphtests are inadmissible, post-polygraph interviews found distinct

; ; ; ; bothas to time and content from the examination which precedes them and the state
2. Consistent with the deClaras]feStlmony and is fafred to mentsmade therein are admissible. Statdohnson, 198V (2d) 382, 535 W (2d) 441

rebut an express or impliethage against the declarant of recenict. app. 1995).
fabricationor improper influence or motive, or Theremust be facts that support a reasonable conclusion that a defendant has
. e . .. “embracedhe truth” of someone elsestatement as a condition precedeffiniding
~ 3. 0One of identification of a person masigon after perceiv anadoptive admission under sub. (4) (b) 2. StaRogers, 199 W (2d) 817, 539 NW
ing the person; or (2d) 897 (Ct. App. 1995).
i oqj i Existence of conspiraaynder (4) (b) 5 must be shown by preponderance ef evi
(b) Qdmlstgon l();ly' party opponent. The statement is fefred dence by party &ring statement. Bourjaily. Wnited States, 483 US 171 (1987).
againsia party and IS: Under (4) (b) 4, a party introducing a statement of an agent aslthission of a
1. The partys own statement, in either the pastifidividual principal need not show that the agent had authority to speak for the principal. The
: B rule only requires that the agemstatement concefa matter within the scope of his
or a representative Capat.;lt}f . agencyor employment.” Perzinski €hevron Chemical Co. 503 F (2d) 654.
2. A statement of which the party has manifested the garty’ Bourjaily v. United States: New rule for admitting coconspirator hearsay state

adoptionor belief in its truth, or ments. 1988 WLR 577 (1988).
A men rson authoriz h I . .
astgtemjﬁ?tfonieﬁrﬁﬁé‘ tﬁg ngj:gtt c?r ed by the partyake 908.02 Hearsay rule. Hearsay is not admissible except as
' . rovidedby these rules or by other rules adopted by the supreme
4. A statement by the pars/agent or servant concerning "’Eourtor by statute
matter within the scope of the agestor servang agency or History: Sup. Ct. On'jelsgw(m) R1, R248 (1973).
employmentmade during the existence of the relationship, or  Therule of completeness requires a stateniantyding otherwise inadmissible

5. A statement by a coconspirator of a party during the Cou@dyencdncluding hearsaype admitted in its entirety when necessary to explain an
di : furth £ th ) admissibleportion of the statement. The rule is not restricted to writings or recorded
andin furtherance of the conspiracy statementsState vSharp, 180 W (2d) 640, 5NW (2d) 316 (Ct. App. 1993).
History: Sup. Ct. Order59 W (2d) R1, R220 (1973)991 a. 31
Witness’ claimednonrecollection of prior statement may constitute inconsiste : . ; i
testimonyunder (4) (a) 1. State kenarchick, 74 W (2d) 425, 247 NW (2d) 80. Y08.03 Hearsay exceptions; availability of declarant
Admissibility under (4) (a) 2 and 3 of prior consistent statements discussed. GrégHmaterial. The following are nQeXdUded by .the hearsay rule,
v. State, 75 W (2d) 631, 250 NW (2d) 305. eventhough the declarant is available as a witness:
Wheredefendant implied that plaintifecently fabricated professed belief that i
contractdid not exist, financiastatement which showed plaifit§ nonbelief in exis (1) PRESENT SENSE IMPRE.SSION' A State.ment descnbmg or
tenceof contract was admissible under (4) (a) 2. Gerndasby 75 W (2d) 660, 250 explal_nl_ng an eventor condlt!c_)n mad_e whlle_ the declarant was
NVl\J/ (gd)(i;Q(-b) 4 there | . . be authorized b r!oercelvmgthe event or condition, or immediately thereafter
nder , there is10 requirement that the statement be authorized by the . .
employeror principal. MercurdoCounty of Milwaukee, 82 W (2d) 781, 264 NW  (2) EXCITED UTTERANCE. A statement relating to a startling
(2d) 258. eventor condition madevhile the declarant was under the stress
Under(4) (b) 1, any prior out-of-court statements by a parhether or not they - of excitement caused by the event or condition.
are “against interest”, are not hears&yate vBenoit, 83 W (2d) 389, 265 NW (2d)
298(1978). (3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDI-

Sub.(4) (a) 3. applies to statements of identification made soon after perceiving@N. A statement of the declarasithen existing state of mind,

the suspect or his likeness in the identification process. Stafidiamson, 84 W  amotion. sensation. or physicaondition (such as intent. plan
(e)370. 267 NW () 337 (1978). motive, design, mental ?eeylin ain ancg bodil health), k[))ut not
Statementsinder (4) (b) 5 discussed. Beron v State, 85 W (2d) 595, 271 NW ’ an, g, p ’ y )

(2d) 386 (1978). including a statement of memory or belief to prove the fact
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rememberedr believed unless it relates to the execution, revoa@sulting from an investigation made pursuant to authority
tion, identification, or terms of declaraswill. grantedby law unless the sources of information or other circum
(4) STATEMENTS FOR PURPOSESOF MEDICAL DIAGNOsIs or Stancesndicate lack of trustworthiness.
TREATMENT. Statements mader purposes of medical diagnosis (9) RECORDSOF vITAL STATISTICS. Records or data compila
or treatment and describing medical histaoy past or present tions,in any form, of births, fetal deaths, deaths, or marriages, if
symptomspain or sensations, or the inceptmmgeneral charac thereport thereof was made to a publificef pursuant to require
ter of the cause or external source thereof insofar as reasonabéntsof law.
pertinentto diagnosis or treatment. (10) ABSENCE OF PUBLIC RECORD OR ENTRY. To prove the
(5) RECORDEDRECOLLECTION. A memorandum or record con absencef a record, report, statement, or data compilation, in any
cerninga matter about which a witness once had knowledge fatm, or the nonoccurrence or nonexistence of a mattehath
now has insuicient recollection to enable the witness to testify record, report, statement, or data compilation, in any form, was
fully and accuratelyshown to have been made when the matteegularlymade and preserved by a publitiasf or agencyevi
wasfreshin the witness memory and to reflect that knowledgedencein the form of a certificatiom accordance with £09.02
correctly. or testimony that diligent search failed tisclose the record,

(6) RECORDSOF REGULARLY CONDUCTEDACTIVITY. A memo  '€port,statement, or data compilation, or entry
randum,report,record, or data compilation, in any form, of acts, (11) RECORDSOF RELIGIOUS ORGANIZATIONS. Statements of
events,conditions, opinions, or diagnoses, made at or near thigths, marriages, divorces, deaths, whether a child is manital
time by, or from information transmitted pg person with knowl nonmarital,ancestryrelationship by blood or marriage, or other
edge,all in the course of a regularly conducted actjvatyshown similar facts of personal or family histgrgontainedn a regularly
by the testimony of the custodian or other qualified witness, unldgptrecord of a religious ganization.
the sources of information or other circumstances indicate lack of (12) MARRIAGE, BAPTISMAL, AND SIMILAR CERTIFICATES. State
trustworthiness. mentsof fact contained in a certificate that the maker performed

(6m) HEALTH CAREPROVIDERRECORDS. (a) Definition. Inthis amarriage or other ceremony or administered a sacrament, made
subsection“health care provider” meamschiropractor licensed by a member of the clgy, public oficial, or other person autho
underch.446, a dentist licensed under éil7, a physiciarassist ~ rizedby the rules or practices of a religiouganization or byaw
antcertified under ch448 or a healtrcare provider as defined in to perform the act certified, and purporting to have been isztied
$.655.001 (8) thetime of the act or within a reasonable time thereafter

(b) Authentication witness unnecessary. A custodian opther (13) FamiLy RECORDs. Statements of fact concerning personal
qualified witness required by sulB) is unnecessary if the party or family history contained in family Bibles, genealogies, charts,
who intends to d&r health care provider records into evidence &ngravingson rings, inscriptions on family portraits, engravings
atrial or hearing does one of the following at least 40 days bef@@urns, crypts, or tombstones, or the like.
thetrial or hearing: (14) RECORDSOFDOCUMENTSAFFECTINGAN INTERESTIN PROP

1. Serves upon all appearing partiesaaourate, legible and ERTY. The record of a document purporting to establishffect
completeduplicateof the health care provider records for a state interest in propertyas proof of the content of the original
period certified by the record custodian. recordeddocument ands execution and delivery by each person

2. Notifies all appearing parties that an accurate, legible aH whom it purports to have been executed, if the record is a record

completeduplicateof the health care provider records for a stat a [?lablic oﬁcetanﬁi( g}n ?Epljjcabltﬁ sttr?[;[gte authorized the record
periodcertified by the record custodian is available for inspectidjd 0! documents ot that kind in thathae.
andcopying during reasonable businéssirs at a specified loca (15) STATEMENTS IN DOCUMENTS AFFECTING AN INTEREST IN

tion within the county in which the trial or hearing will be held.PROPERTY. A statement contained in a document purporting to

(c) Subpoena limitations. Health care provider records areestablishor afect an interest in property if the matter stated was

subjectto subpoena only if onef the following conditions exists: 'clevantto the purpose of the document, unless dealings with the
1. The health care provider is a party to the action " property since the documemas made have been inconsistent

- i _ with the truth of the statement or the purport of the document.
2. The subpoena is authorized by an ex parte order of a judg§16) SratEMENTS IN ANCIENT DOCUMENTS. Statements in a
for cause shown and upon terms. documentin existence 20 years or more whose authenticity is

3. If upon a properly authorized request of an attqrttey established.
healthcare provider refuses, fails or neglects to supply within 2 (17) MarkeT REPORTS,COMMERCIAL PUBLICATIONS. Market
businesslays a legible certified duplicate of its records for the feggotationstabulations, listsdirectories, or other published com

establishedinder par(d). pilations,generally used and relied upon by the publiby per
(d) Fees. The department of health and family services shaglonsin particular occupations.
by rule, prescribe uniform fees based on an approximefii®e  (18) | earnED TREATISES. A published treatise, periodical or

actualcosts that a health care provider may gaamder palc) namphleton a subject ohistory science or art is admissible as
3. for certifiedduplicate health care records. The rule shall al nding to prove the truth of a matter stated therein ijutige
allow the health care provider to charfor postage or other deliv takesjudicial notice, ora witness expert in the subject testifies,
ery costs. thatthe writer of the statement in the treatise, periodicpbon

(7) ABSENCEOFENTRY IN RECORDSOF REGULARLY CONDUCTED  phlet is recognized irthe writets profession or calling as an
AcCTIVITY. Evidence that a matter is not included in the memexpertin the subject.
randa,reports, records or data compilations, in any form, ofareg (a) No published treatise, periodical or pamphlet constituting
ularly conducted activityto prove the nonoccurrencermnexis g reliable authority on a subjecf history science or art may be
tence of the matterif the matter was of a kind of which arecejved in evidence, except for impeachment on cross—
memorandumreport, record, or data compilation was regularlgxaminationunless the party proposing tdefsuch document
madeand preserved, unless the sources of information or otf{¢evidence serves notice in writing upon opposing counsel at least
circumstancesndicate lack of trustworthiness. 40 days before trial. The notice shall fully describe the document

(8) PusLIC RECORDSAND REPORTS. Records, reports, state whichthe party proposes tiffer, giving the name of such docu
ments,or datacompilations, in any form, of publicfafes or agen ment,the name ofhe autharthe date of publication, the name of
cies,setting forth (a) the activities of thefiok or agencyor (b) the publisher and specifically designating tip®rtion thereof to
mattersobserved pursuant to duty imposed by, lam(c) incivil  beoffered. The déring party shall delivewith the notice a copy
casesand against the state in criminal cases, factual finding6the document or of the portion thereof to bieefd.
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(b) No rebutting published treatise, periodical or pamphletDepartmendbf H&SS probation files and records are public records and admissible

P ; : : ; ; assuch at probation revocation hearing. StateebXPrellwitz v Schmidt, 73 W (2d)
constitutinga reliable authority on a subject of histasgienceor 5,242 NW (2d) 227.

artshall be received in evidence unless the party proposintgto OT' statemenby victim within minutes after stabbing that defendant “did this to me”

the sameshall, not later than 20 days after service of the notie@sadmissible under (2). La By v State, 74 W (2d) 327, 246 NW (2d) 794.

describedn pat (a), serve notice similar to that provided in.par Personabbservation of startling event is not required under (2). Statnarch
n n ho h v h riginal notice. Th r k, 74 W (2d) 425, 247 NW (2d) 80.
(2) upon counsewho has served the original nofice e pa ts(7‘(Admissionof hospital records did not deprive defendant of right to confrontation.

shalldeliver with the notice a copy of the document or of the Pogiaiey. Oison, 75 W (2d) 575, 250 NW (2d) 12.

tion thereof to be déred. Observation®f prior trial judge in decision approving jusyaward of damages
(c) The court mayfor cause shown prior to or at the trial wereproperly excluded as hearsay in later trial. Johnsémerican Family Mut.

l th i f th . tsthf tion i der t Ins. Co. 93 W (2d) 633, 287 NW (2d) 729 (1980).
relieveine party irom iheé requirementsinis section in order 1o Seenote to Art. |, sec. 7, citing HagenkordState, 100 W (2d) 452, 302 NW (2d)

preventa manifest injustice. 421(1981).

(19) REPUTATION CONCERNING PERSONAL OR FAMILY HISTORY. Chiropractorcould testify as to pati_eE_;tSeIf—serving statements when those state
Reputatioramong members of a persefamily by blood, adop (rgﬁg‘tls;"frgslgsﬁmo(;g;"g&eﬁéff‘kgg'_n'l%%g;‘_der (4). Klingmakiruschke, 15 W

tion, or marriage, or among a perseassociates, or in the com * |nterrogatorsaccount of child witness'out of court statements made four days
munity, concerning a persanbirth, adoption, marriage, divorce,aftermurder wherenotes of the conversation were available although not introduced,

death, relationship by blood, adoptiomr marriage, ancestry ?fs')gg)dmissm'e under (24). StateJenkins, 168 W (2d) 175, 488 (2d) 262
whetherthe personis a man.tal qonma”tal child, or other similar A defendant has a burden of production to come forward with some evidence of
fact of this personal or family histary anegative defense to warrant jury consideration. St&ettit, 171 W (2d) 627, 492

(20) REPUTATION CONCERNING BOUNDARIES OR GENERAL HIS- Nvll/cfrzg)stsza?:régrt{t/t_\tfgélaigsi.cited utterance there must be a “startling event-or condi
TORY. Reputatiorin a communityarising before the controversy tion” and the declarant must have made the statement “while under the stress of

asto boundaries of or customde@dting lands in the community excitementcausecby the event or condition”. State Boshcka, 173 W (2d) 387

and reputation as to events of general history important to tI‘?@V\f/'Etedat geB\g/E]Zd) 628h 496§ZW (2d) 627 (Ct. Afppi_ls_?%- "
i inn i i ere profered hearsay has $isfent guarantees of reliability to come within a
Commumtyor state or nation in which Iocated_. firmly rooted exception, the confrontation claussaiisfied. State.Watino, 177 W
(21) REPUTATION AS TO CHARACTER. Reputation of a persan’ (2d)348, 502 NW (2d) 601 (Ct. App. 1993).

characteamong the pers(m’associates or in the community In applyingthe excited utterance exception in child sexual assault cases, a court
. . mustconsider factors including the chiédage and the contemporaneousness and

] (22) JUDGMENT OF PREVIOUSCONVICTION. Evidence _Of afinal spontaneityof the assertions in relation to the alleged assault. In applying the sub.

judgment,entered after a trial or upon a plea of guilty (bat (24) residual exception in suchcase, the court must consider the attributes of the

upona plea of no contest), adjudging a person guilty of a felo ild, the person to whom the statement was made, the circumstances_ under which
. N the statement was made, the content of the statement and corroborating evidence.
asdefined inss.939.60and939.62 (3) (b)to prove any fact ssen siatev. Gerald L.C. 194 W (2d) 549, 535 NW (2d) 777 (Ct. App. 1995).

tial to sustairthe judgment, but not including, wheriesed by the  Portionsof investigatory reports containing opinionsconclusions are admissible
statein a criminal prosecution for purposether than impeaeh under(8) exception.Beech Aircraft Corp..\Rainey 488 US 153, 102 LEd 2d 445

. - (1988).
ment’JUdgments against persons other than the accqseq)_e_ﬁhe Convictionsthrough hearsay in child sexual abuse casesrkheimer 72MLR
dencyof anappeal may be shown but does nfgcfadmissibility 47 (19gs).

(23) JUDGMENT AS TO PERSONAL,FAMILY OR GENERAL HISTORY, Children's out-of-court statements. Anderson, 1974 WBB No. 5.
ORBOUNDARIES. Judgments as proof of matters of personal, famil Evidencereview: Past recollections refreshegbast recollection recorded. Fine.

or general historyor boundaries, essential to the judgment, if th&/58 March 1984. . _
> . Evidencereview — Business records and government repdrsarsay fojan
samewould be provable by evidence of reputation. horses?Fine. WBB April 1984,

(24) OTHEREXCEPTIONS. A statement not specifically covered Medical records discovery in Wtonsin personal injury litigation. 1974 WLR
by any of the foregoing exceptions but having comparable ci*

cumstantialguarantees of trustworthiness. L . .

History: Sup. Ct. Order59 W (2d) R250; Sup. Ct. Ordé W (2d) vii (1975); 908.04 Hearsay exceptions; declarant unavailable;
1983a. 447 Sup. Ct. Order158 W (2d) xxv (1990)1991 a. 32269 1993 a. 105  definition of unavailability . (1) “Unavailability as a witness
1995 a. 2%.9126 (19) _ includessituations in which the declarant:

Judicial Council Note, 1990:Sub. (6m) is repealeshd recreated to extend the . . .
self-authenticatioprovision to other health care providers in addition to hospitals. (a) Is exempted byullng of the Judge on the ground of PEIVI
Thatsuch records may be authenticatgthout the testimony of their custodian does|egefrom testifying concerning the subject matter of deelar
not obviate other proper objections to their admissibiliferevision changes the t'sstat t:
basicself-authentication procedure for all health care provider records (includiﬁ’é1 sstatement, or

hospitals) by requiring the records to be served on all partiesadereasonably (b) Persists in refusing to testify concerning the subject matter

availableto them at least 40 days before the trial or hearing. The additional 30 d ) ; : .
facilitates responsive discoveryhile eliminationof the filing requirement reduces Bfithe declarans statement despitmorder of the judge to do so;
or

courthouseecords management impacts. [Re Orderlefl-91]
Hearsayin a juvenile courtvorker's report not admissible under (6) or (8) at ajuve ifi H

nile court delinquency hearing. RuseckBtate, 56V (2d) 299, 201 NW (2d) 832. (?) Tet?tlftletsto a I?Ck of memory of the SUbJeCt matter of the
A medical record containing a diagnosis or opinion is admissible but may qgc arantsstatement, or

excludedif the entry requires explanation or a detailed statement of judgmental fac (d) Is unable to be present or to testify at the hearing because

tors. Noland v Mutual of Omaha Ins. Co. 57 W (2d) 633, 205 NW (2d) 388. ot : ; i
Statemenbf operator that the press had repeated 3 times, which was mmade 5 of death otthen existing phy5|cal or mental illness or Inﬂrmlty’ or

utes after the malfunction causing his injumas admissible under the excited utter ~ (€) IS absenfrom the hearing and the proponent of the declar
anceexception tdhe hearsay rule. (2) cited in footnote. Nelsdn & J. Press Corp.  gnt's statement has been unable to procure the deckadieihd

65W (2d) 770, 223 NW (2d) 607. b th bl
Underthe “res gestae” exception to the hearsay rule (described as the “exci@ace y Process or other reasonable means.

utterance”exception under (2)), testimony by the vicsnfiormer husband that his (2) A declarant is not unavailable as a witness if the declar

daughtercalled him at 5 a.m. the morning after the murder and told him, “dad ) . . : o
daddy,Wilbur killed mommy” was admissible. State Ravis, 66 W (2d) 636, 225 dé(nts exemption, refusal, claim of lack of memoyability, or

NW (2d) 505. absences due to the procurement or wrongdoing oftheponent

Official minutes of the highway committee were admissible under (6) as “Recoafthedeclarans statement for the purpose of preventing the wit
gg r7egularly conducted activity State v Nowakowski, 67 W (2d) 545, 227 NW (2d) nessfrom attending or testifying.

A public document, filed undeath, notarized by the defendant, is one having “cir History: Sup._ Ct Or_der59 W (2d) R1, R302 (197?_’3991 a. 32 . .
cumstantiauarantees of trustworthiness” under (28)ate vNowakowski, 67 W~ Adequatemedical evidence of probable psychological trauma is required to sup
(2d) 545, 227 NW (2d) 697. portunavailability finding based on trauma, absent emotional breakdown on witness

Statementsnade by the 5—year—old child to his mother oneaftar an alleged Stand- State vSorenson, 152 W (2d) 471, 449 NW (2d) 280 (Ct. App. 1989).
sexualassault by defendant were admissible under the excited utterance exception fatemust show by preponderance of evidence that declartigence is due to
the hearsay rule, since a more liberal interpretation is provided for that exceptiofifiendant'snisconduct under (2). StateRrambs, 157 W (2d) 700, 460 NW (2d)
the case of a young child alleged to have been the victim of a sexual assault. $taiCt. App. 1990).
exrel. Harris v Schmidt, 69 W (2d) 668, 230 NW (2d) 890. See note to Art. |, sec. 7, citing BurnsgGlusen, 599 F Supp. 1438 (1984).
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908.045 Hearsay exceptions; declarant unavailable. 908.05 Hearsay within hearsay . Hearsay included within
Thefollowing are not excluded by the hearsay rule if the declaramarsayis not excludedinder the hearsay rule if each part of the
is unavailable as a witness: combinedstatements conforms with an exception to the hearsay

(1) ForRMER TESTIMONY. Testimony given as a witness atrule provided in this chapter
anotherhearing of the same or afdifent proceeding, or in a depo  History: Sup. Ct. Ordei59 W (2d) R1, R323 (1973).
sition taken in compliance with law in the course of another pr%)Seenote to Art |, sec. 7, citing Statelenarchick, 74 W (2d) 425, 247 NW (2d)
ceeding,at the instance of or against a party with an opportunity’
to develop the testimony hgirect, cross—, or redirect examina
tion, with motive and interest similar to those of the party againgg
whom now ofered.

8.06 Attacking and supporting credibility of declar -
t. When a hearsay statement has been admitted in evidence, the
_ credibility of the declarant may be attacked, &rattacked may

(2) STATEMENT OF RECENT PERCEPTION. A statement, not in e gypported by any evidence which would be admissible for
responseto the instigation of a person engaged in investigatingy,gen rposes if declarant had testified as a witness. Evidence of

litigating, or settling a claim, which narrates, describes, Qfiatement or conduct by theclarant at any time, inconsistent
explainsan event or condition recently perceived by the declara:%‘

madein good faith, not in contemplation of pending or anticipate, fth .the declarang’ hearsay statement, is not subjectaty
litigation in which the declarant was interested, and while t quirementhat the declarant may have bedorafed an opper

. . nity to deny or explain. If the party againghom a hearsay
declarantsrecollection was clear statemenhas been admittechlls the declarant as a witness, the
(3) STATEMENT UNDER BELIEF OF IMPENDING DEATH. A state

de bva decl hile believi hat the decl party is entitled to examinéhe declarant on the statement as if
mentmade bya declarant while believing that the declaint’,qercross—examination.

deathwas imminent, concerning the cause or circumstances Qlicion: sup. ct. ord
" . ; : . Ct. Order59 W (2d) R1, R325 (1973)991 a. 32
whatthe declarant believed to be the declasantpending death. yo = @) 973

(4) STATEMENT AGAINST INTEREST. A statement which was at 908.07 Preliminary examination; hearsay allowable. A
thetime of its making so far contrary to the declasapgcuniary statementvhich is hearsayand which is not otherwise excluded
or proprietary interest, or so far tended to subject the declaranfrtsm the hearsay rule under 868.02to 908.045 may be allowed
civil or criminal liability or to render invalid a claim by the declarjn a preliminary examination as specified i©%0.03 (1).
antagainst another or to make the declarant an object of hatregstory: 1979 c. 332
ridicule, or disgrace, that eeasonable person in the declamnt’
position would not have made the statement unless the pergws.08 Videotaped statements of children. (1) In any
believedit to be true. A statement tending to expose the declargfiminal trial or hearingjuvenile fact-finding hearing under s.
to criminal liability and ofered to exculpate the accused is naig.31 or 938.31 or revocation hearing under 304.06 (3)or
admissibleunless corroborated. 973.10(2), the court or hearing examiner may admit into evidence

(5) STATEMENT OF PERSONALOR FAMILY HISTORY. () A state thevideotaped oral statement of a child who is available to testify
mentconcerning the declarastbwn birth, adoption, marriage, asprovided in this section.

divorce, relationship by blood, adoption or marriage, ancestry (2) (a) Not less than 10 daysior to the trial or hearing, or
whetherthe person is a marital oonmarital child, or other similar ¢ ,chlater time as the court or hearing examiner permits upon

fact of personal or family historyeven though declarant had ng-aseshown, the partpffering the statement shall file with the
meansof acquiring personal knowledge of the matter stated; or (&) it or hearing dfcer an ofer of proof showing the captiasf

astatement concerning the foregomatters, and death also, ofyyq case, thmame and present age of the child who has given the

aggtq%rpersn?n, if thee declararcl)t .Wt‘"?‘S r?é?ted to thaet %hﬁim o tatement, the date, time and place of the statement and the name
adoptionor marriage or was so ntimately associated wi - andbusinesaddress of the videotape camera operathat party

er’s family as to be likely to have accurate information Concem"&allgive notice of the dér of proof to all other parties, including

thematter declared. . notice of reasonable opportunity féhem to view the videotape
(6) OTHER EXCEPTIONS. A statemenhot specifically covered Prrior to the hearing under pdb).

%n?gt)f{ir?tfiatlgia{?z;ﬁ?eoéggofe '?rﬁi?vt\;gptzlr?gtssh aving comparable ¢ (b) Prior to thetrial or hearing in which the statement ifeoéd

History: Sup. Ct. Orde59 W (2d) R1, R308 (1973)975 c. 94.91 (12) 1975 andupon noticgto all parties, the court or heqring exami.ner shall
c.199 1983 a. 4471991 a. 32 conducta hearing on thetatemeng admissibility At or prior to
Sub. (2) cited. State Dean, 67 W (2d) 513, 227 NW (2d) 712. the hearing, the court shall view the videotape. At the hearing, the

Good-faitheffort to obtain witness'’ presence at trial is prerequisite to finding thgggurt or hearing examineshall rule on objections to the state
witnessis “unavailable” for purposes of invoking hearggeption respecting for 8 T . L .
mertestimony La Bage v State, 74 W (2d) 327, 246 NW (2d) 794. ment'sadmissibility in whole or in part. If the trial is to be tried

See note to Art. |, sec. 7, citing Nabbefel®tate, 83 W (2d) 515, 266 NW (2d) by a jury, the court shall enter an order for editing as provided in
292 (1978). s.885.44 (12)

Statemenggainst penal interest may &gmissible under (4) if four factors indicat . . . .

ing trustworthiness of statement are presenfarRz State, 93V (2d) 83, 289 NW (3) Thecourtor hearing examiner shall admit the videotape

(2d) 349 (Ct. App. 1980). statementipon finding all of the following:

(lgssele)r?ote to Art. |, sec. 7, citing StateZellmer 100 W (2d) 136, 301 NW (2d) 209 (a) Thatthe trial or hearing in which the videotape statement
Corroborationunder (4) must bsuficient to permit reasonable person to con iS offered will commence:

clude,in light of all facts andtircumstances, that statement could be true. State v 1. Before the child 12th birthday: or

Anderson,141 W (2d) 653, 416 NW (2d) 276 (1987). . ! _ Y; _ o
Under “totality of factorstest,statements by 7-year-old sexual abuse victimto 2. Before the child 16th birthdayand the interests of justice

socialworker possessed igfent guarantees of trustworthiness to be admissibl i iQqi

ggd(‘irg(gs)a)a t prefiminary hearing. StateSorenson, 143 ed) 226, 421 NW (20) Wa(ré?n#;:\ t?lrgl\?izlggt:g: l;f ;(L:Jg)réte and free from excision, alter
The exception for a statement of recent perception under sub. (2) dagsphot ation and visual or audio distortion.

to the aural perception of an oral statement privately told to a person. . , . .

171W (2d) 106, 490 NW (2d) 753 (Ct. App. 1992). (c) That the child statement was made upon oath firmaé-

Theexception under sub. (4) for a statement that medeedeclarant an object of tion or, if the childs developmental level is inappropriate floe

hatred ridicule or disgrace requires that the declarant have a personal interest in k i i : i i
ing thestatement secret. StateStevens, 171 W (2d) 106, 490 NW (2d) 753 (Ct. Appj‘%ﬁﬂ)mmlsl[ratlomf an oath or &fmation in the usuaform, upon the
1992).

child’s understanding that false statements are punishable and of
Similar motive and interest requirement of sub. (1) discussed. Stdfekman, theimportance of telling the truth.

182W (2d) 318, 513 NW (2d) 657 (Ct. App. 1994). . .
Corroboratiorrequirementor statements against penal interest. 1989 WLR 403 (d) That the time, content and circumstanckthe statement

(1989). provideindicia of its trustworthiness.
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(e) That admission of the statement will not unfairly surprise (5) (a) If the court or hearing examiner admits a videotape
any party or depriveny party of a fair opportunity to meet allegastatementinder this section, the party who hatefd the state
tionsmade in the statement. mentinto evidence may nonetheless call the child to testify immme

(4) In determining whether the interests of justice warrant tiskately after the videotape statement is shown tdrilee of fact.
admissionof a videotape statement of a child who is at least Exceptas provided in pa(b), if that party does not call the child,
yearsof age but younger than 16 years of age, among the factivscourt or hearing examinempon request bgny other party
which the court or hearing examiner may consider are any of gtell order that the child be produced immediately followtime
following: showingof the videotape statement to thier of fact for cross—

(a) Thechild’'s chronological age, level of development anéxamination.
capacityto comprehend the significance of the events and to (b) If a videotape statement under this section is shown at a pre
verbalizeabout them. liminary examination under §70.03and the party who fafrs the

(b) The childs general physical and mental health. statementloes not call the chilth testify the court may not order

(c) Whether the events abowhich the childs statement is underpat (a) thatthe child be produced for cross—examination at
madeconstituted criminal or antisocial conduct against the chittie preliminary examination.
or a person with whom the child had a close emotimrationship  (6) Videotaped oral statements of children under this section
and, if the conduct constituted a batteny a sexual assault, its in the possession, custody or control of the state are discoverable
durationand theextent of physical or emotional injury therebyynderss.48.293 (3)304.06 (3d)971.23 (1) (epnd973.10 (29)

caused. _ o _ (7) At a trial or hearing under sufl), a court or a hearing

(d) The childs custodial situation and the attitudeather  eyaminemay also admit into evidence a videotape oral statement
householdmembers to the evenabout which the child’state  of 5 child that is hearsay and is admissible under this chagger as
mentis made and to the underlying proceeding. exceptionto the hearsay rule.

(e) The childs familial or emotional relationship to those History: 1985 a. 2621989 a. 311993 a. 981995 a. 77387.
involved in the underlying proceeding. Judicial Council Note, 1985See the legislative purpose clause in Sedtiofthis

; : . . . : act.

(f) The childs beha.VIOr abr reaction to previous interviews Sub.(1) limits thishearsay exception to criminal trials and hearings in criminal,
concerningthe events involved. juvenile and probation or parole revocation cases at which the child is available to
(g) Whether the child blames himself or herself forgkients testify. Other exceptions may apply when the clsldnavailable. See ss. 908.04 and

; ; . 908.045stats. Sub. (5) allows the proponent to call the ¢bitdstify and other par
involvedor has ever been told by any person not to disthese, ties to have the child called for cross—examination. The right of a criminal defendant

whetherthe childs priorreports to associates or authorities of th@ cross-examine the declarant at the trial or hearing in wiietstatement is
eventshave been disbelieved or not acted upon; and the childdmittedsatisfies constitutional confrontation requirements. Californi@reen,

i ; i i ; 9U.S. 149166 and 167 (1970); StateBurns,112 Ws. 2d 13] 144,332 N.W
subjectivebelief regarding what consequences to himself or h d 757(1983). A defendant who exercises this right is not precluded from calling the

s_elf, or persons with whom the.chilths_a close emotional rela child as a defense witness.
tionship, will ensue from providing testimony Sub.(2) requires a pretrial fafr of proof and &earing at which the court or hearing
i i i minemust rule upon objections to the admissibility of the statement in whole or
(h) .Whet.her the child m.amfeSts °.r has manifested sympto.in art. These objections may be based upon evidentiary grounds or upon the require
associatedvith posttraumatic stress disorder or other mental digentsof sub. (3). Iithe trial is to be to a juryhe videotape must be edited under one
orders,including, without limitation, reexperiencing the eventspf the alternatives provided in s. 885.44 (12), stats.
fear of their repetition, withdrawal, regression, guilt, anxiety Sub.(3) (a) limits the applicability of this hearsay exception to trials and hearings

; ; _ ch commenceprior to the childs 16th birthday If the trial or hearing commences
stresspightmares, enuresis, lack of self-esteem, mood Chanﬁérthe childs 12th birthdaythe court or hearing examiner must also find that the

compqlsivebehaviors, school prqblems, de”nquenBDﬁSO_Ciw interestsof justice warrant admission of the statement. A nonexhaustive list of factors
behavior,phobias or changes in interpersonal relationships. to be considered in making this determination is provided in sub. (4).

() Whether admission of the videotape statement wouépfg‘lgéf?())r“if)e[ﬁ;?;?iggﬁﬁg’”fg‘é"gc‘f‘;%‘gfped oral statements of children discov

reducethe memal or em0t'9”a| Stram_Of teSt|fy|n_g or reduce theSub.(5) does not violate due process. Staf@santino, 157 W (2d) 199, 458 NW
numberof times the child will be required to testify (2d) 582 (Ct. App. 1990).
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