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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.18 Inadmissibility of statements for purposes of examination.

971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.19 Place of trial.
ment. 971.20 Substitution of judge.

971.03 Formof information. 971.22 Change of place of trial.

971.04 Defendant to be present. 971.225 Jury from another county

971.05 Arraignment. 971.23 Discovery and inspection.

971.06 Pleas. 971.26 Formal defects.

971.07 Multiple defendants. 971.27 Lost information, complaint or indictment.

971.08 Pleas of guilty and no contest; withdrawal thereof. 971.28 Pleading judgment.

971.09 Plea of guilty to denses committed in several counties. 971.29 Amending the chae.

971.10 Speedy trial. 971.30 Motion defined.

971.105 Child victims and witnesses; duty to expedite proceedings. 971.31 Motions before trial.

971.11 Prompt disposition of intrastate detainers. 971.32 Ownership, how alleged.

971.12 Joinder of crimes and of defendants. 971.33 Possession of propertwhat suficient.

971.13 Competency. 971.34 Intent to defraud.

971.14 Competency proceedings. 971.36 Theft; pleading and evidence; subsequent prosecutions.

971.15 Mental responsibility of defendant. 971.365 Crimes involving certain controlled substances.

971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.

971.165 Trial of actions upon pleaf not guilty by reason of mental disease 0r971.38 Deferred prosecution program; community service work.
defect. 971.39 Deferred prosecution program; agreements with department.

971.17 Commitmentof persons found not guilty by reason of mental disease 871.40 Deferred prosecution agreemepiacement with volunteers in probation
mentaldefect. program.

Cross-reference: See definitions in £67.02 (c) Defendant denies that probable cause exists to hold him or

. . . . herfor trial; and
971.01 Filing of the information. (1) The district attorney (d) Defendant intends to plead not guilty
shallexamine all facts and circumstances connected with any pre;icio - 1973 ¢. 451993 a. 12, 486
liminary examination touching the commission of any crime if the an objection to the sfitiency of a preliminary examination is waived if maised
defendanhas been bound over for trial and, subject 876.03 prior to pleading. Wid v. State, 57 W (2d) 344, 204 NW (2d) 482.

(10), shall file aninformation according to the evidence on such Whendefendant waived preliminagxamination and wished to plead, but the
' Informationwas not ready and was only orailad into the record, the defendant is

examination SUbSC”bmg his or her name thereto. not harmed by acceptance of his plea before the filing of the information. Larson v
(2) Theinformation shall be filed with the clerk within 30 day§tééte,60 v;/ (2d)768. oy e imited iinaneh

after the completion of the preliminary examination or waiver, >¢P<0 \fg’jgggf’lmdﬁbo&dg’zgsg%%‘mﬁ F(’zrzg’%% '(fg{‘_eAp?}_ ngég;'_“aw ear

thereo,f except that ,the, district ,attomey may move th,e COUrThe denial of a preliminary examination to a corporation is constitutiGtate

whereinthe information is to be filed for an order extending the C & S Management, Inc. 198 W (2d) 844, 544 NW (2d) 237 (Ct. App. 1995).

period for filing such information for cause. Notice of such See noteto Art.|, sec. 7, citing GersteifPugh, 420 US 103.

motion shall begiven the defendant. Failure to file the informa Preliminary examination potential. 58 MLR 159.

tion within such time shall entitle the defendant to have the actior "® 9"and jury in Wéconsin. Cdy, Richards, 58 MLR 518.

dismissedwithout prejudice. 971.03 Form of information.  The information may be ithe

History: 1993 a. 486 ; .
Action dismissedor failure to file information. State Woehrer 83 W (2d) 696, following form:

266 NW (2d) 366 (1978). STATE OF WISCONSIN,
This section does not require that information be served on defendant within 30 Count

days. State vMay, 100 W (2d) 9, 301 NW (2d) 458 (Ct. App. 1980). Yy
_Vl\lhe(zjrecgalle.nge'iés. not éo bin%ovgr dgpisi_on, but to spebcificgtﬂininfqrmatipn, ) In .... Court.

trial judges review isimited to whether district attorney abused discretion in issuin ;

charge. State vHooper 101 W (2d) 517, 306 NW (2c10 (1981). fhe State of Wconsin
Prosecutomay include in information chges for which no direct evidence was  VS.

presentedt preliminary examination, dsng as additional chges are not wholly
unrelatedto original chage. State vBurke, 153 W (2d) 445, 454W (2d) 739 -+ (Nam(_a Of_ defendant). ) )
(1990). See also State Richer 174 W (2d) 231, 496 NW (2d) 66 (1993). I, .... district attorney for said countyereby inform the court

thaton the .... day of ..., in the year 18t.said county the defend

971.02 Preliminary examination; when prerequisite to  antdid (state the crime) .... contrary to section .... of the statutes.
an information or indictment. (1) If the defendant is chged Dated ... 19..

with a felony in any complaint, including a complaint issueder L

5.968.26 or when the defendant has been returnékiscstate for , _ A ... District Attorney

prosecutiorthrough exradition proceedings under@F, or any A% ormaton chaying an atempt s dient i  aloges tatenptpus e,

indictment,no information or indictment shall be filed until the ' wherethe victims name was correctly spell,i?dthe complainir but wrong on the

defendanthas had a preliminary examination, unless the deferigformation,the variance waisnmaterial. State.\Bagnall, 61 W (2d) 297, 212 NW

antwaives such examination in writing or in open court or unle&sh 122

the defendant is a corporation or limited liabiltpmpany The

omissionof the preliminary examination shall not invalidate an

information unless the defendant moviesdismiss prior to the

entryof a plea. !
(2) Upon motion and for cause shown, the trial court may (P) Attrial; . o

remandthe case for a preliminary examination. “Cause” means: (C) At all proceedings when the jury is being selected;

71.04 Defendant to be present. (1) Except as provided
subs(2) and(3), the defendant shall be present:
(a) Atthe arraignment;

(a) The preliminary examination was waived; and (d) Atany evidentiary hearing;
(b) Defendant did not have advice of counsel priosuoh (e) Atany view by the jury;
waiver; and (f) When the jury returns its verdict;
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(g) At the pronouncement of judgment and the imposition pfWherethroughoversight, an arraignment was not held, it may be conducted after
sentence: both parties had rested during the trial. BieState, 53 W (2d) 322, 193 NW (2d)
' 6.

(h) At any other proceeding when ordered by the court. _ o
(2) A defendant chaed with a misdemeanor may authoriz€71.06 Pleas. (1) A defendant chged with a criminal
his or her attorney in writing to act on his or her behalf in any-magffensemay plead as follows:
ner, with leave of the court, and lkescused from attendance at any (a) Guilty.
or all proceedings. (b) Not guilty
(3) If the defendant is present at the beginnintheftrial and (c) No contest, subject to the approval of the court.

thereafterduring the progress of the trial or befdhe verdict of — (d) Not guilty by reason of mental disease or defect. This plea
the jury has beereturnednto court, voluntarily absents himself may bejoined with a plea of not guiltyif it is not so joined, this

or herself from the presence of the court without leave of the coleaadmits that but for lack ehental capacity the defendant com
thetrial or return of verdict of the jury in the case shall not therelpyitted all the essential elements of thdeofkse chaged in the

be postponed or delayed, but the trial or submission ofea8é  indictment,information or complaint.

to the jury for verdict and the return of verdict thereonedgfuired, ) If a defendant stands mute or refuses to plead, the court
shallproceed in all respects as though the defendant were pregﬁé Idirectthe entry of a plea of not guilty on the deféndant’

in court at all times. A defendant need not be present at the §{Qy, ¢
nouncemenbr entry ofan order granting or denying relief under 3 .A he ti defend 2a. th
5.974.020r974.06 If the defendant is not present, the time for () rt] tde ftlmg ade %r.‘ "’Imt er;]t_ersp ha' the courrtfmay not
appealfrom any ordemunder ss974.02and974.06shall com regggs} fggseaegsﬁggt);g 4'856C ose his or her citizenship status.
menceafter a copy has been served upon the attomnfyesentlng_ Inaccuratdegal advice renders a plea an uninformed one and can comptbenise
thedefendant, or upon the defendant if he or she appeared with@uihtarinessf the plea. State Woods, 173 W (2d) 129, 496 NW (2d) 144 (Ct. App.
counsel. Service of such an order shaltdmplete upon mailing. 1992). o

A defendant appearing without counsel shall supply the court wigffeSecion to pead uly s persena 2 the dfepdant. A defesdntuney
his or her current mailing address. If the defendant fails to Supgigtev. Woods, 173 W (2d) 129, 496 NW (2d) 144 (Ct. App. 1992).

the court with a current and accurate mailing address, failure tovhetherto grant a defendastmotion to change a plea is within the ceutiscre
receivea copy of the order granting or denying relief shallbeot tion- State vKazee, 192 W (2d) 213, 531 NW (2d) 332 (Ct. App. 1995).

aground for tolling the time in which an appeal must be takeru971 07 Multi -

! . . ultiple defendants. Defendants who are jointl

History: 1971 c. 298Sup. Ct. Order130 W (2d) xix (1986)1993 a. 486 chargedma: bg arraianed separately or tooet e disc rjetiony
Court erred in resentencing defendant withowtice after imposition of pre g y g p y getimett

viokjsly o;derednvalid sentence. StateWpchurch, 101 W (2d) 329, 305 NW (2d) Of the court.

57(1981).

If court is put on notice that accused has languafieutty, court must make fac  971.08 Pleas of guilty and no contest: withdrawal
tual determination whether interpreter is necessary; if so, accused must be n{ahdg !

awareof right to interpreterat public cost if accused is indigentaMér of right must rQOf- (1) Before the court accepts a plea of guilty or no-con
be made voluntarily in open court on record. Statdleave, 17 W (2d) 359, 344 test,it shall do all of the following:

NW (2d) 181 (1984). .
Sub.(2) allows entry of plea to misdemeanor by attorney without defendant bein (a) Address the defendant personally and determine that the

presentbut for guilty or no contest plea all requirements of 971.08 except attendafi@ais made voluntarily with understanding of thature of the

mustbe met. State. Krause, 161 W (2d) 919, 469 NW (2d) 241 (Ct. App. 1991)chargeand the potential punishment if convicted.

Sub.(1) does noencompass a postconviction evidentiary hearing. St¥enme- . . ] . !
mann,l‘sg W (2d) 81, 50§ NW (gd) 404 (1993). Y 9 (b) Make such inquiry as satisfies it that the defendant in fact

A defendant present ite beginning of jury selection is not “present at the begincOMMittedthe crime chayed.

'(‘(‘:”tggf thelga'; under sub. (3). StateBwyer, 181 W (2d) 826, 512 NW (2d) 533 (¢) Address the defendant personally and advise the defendant
. App. . T o .
A defendang presence is required during all proceedings when the jury is beiﬁgc’ follows: “If you are not a citizen of the United Statefs

selectedincluding in camera voir dire. Howevéailureto allow the the defendast  America,you are advised that a plea of guilty or no contest for the
presencenay be harmless ert@tate vDavid J.K. 190 W (Zd) 726, 528 NWd) Offensewith WhICh youare Ch@ed may resu't in deportation' the

434 (Ct. App. 1994). - L A h
Thebeginning of the trialinder sub. (3) occurs when jeopardy attaches; when tl?g(c!usmnfrom admlssmn’ to this country or the denial of natural
jury is sworn. State.Miller, 197 W (2d) 518, 541 NW (2d) 153 (Ct. App. 1995). Ization, under federal law

An accused has the right to be present at trial, but the right may be waivesl by -~ (2) If a court fails to advise a defendant as required by(ub.
conductor consent. A formabn-the-record waiver is favored, but not required

Statev. Divanovic, 200 W (2d) 210, 546 NW (2d) 501 (Ct. App. 1996). (c) and a defendant later shows that the plea is likely to result in
A defendant may not be sentenced in absentia. Apppearancetimywaived. the defendans_ deportatlon_, eXC|USIOn from admission to this
Statev. Koopmans, 202 W (2d) 386, 550 NW (2d) 715 (Ct. App. 1996). countryor denial of naturalization, the court on the defendant’

971.05 Arraignment. If the defendant is chged with a fel  motionshall vacate any applicable judgment against the defend
ony, the arraignment may be the trial court or the court which ant and permit the defendant to withdraw the plea and enter
conductedthe preliminary examination or accepted thefen anotherplea. This subsection does not limit the ability to with
dant'swaiver of thepreliminary examination. If the defendant iglrawa plea of guilty or no contest on any other grounds.
chargedwith a misdemeanpthe arraignment may be in the trial  (3) Any plea of guilty whichis not accepted by the court or
court or the court which conducted the initial appearance. Théichis subsequently permitted to be withdrawn shall not be used
arraignmenshall be conducted in the following manner: againstthe defendant in a subsequent action.

i i History: 1983 a. 2191985 a. 252
(1) The arraignment shall be in open court. A court canconsider defendasstrecord of juvenile éénses at a hearing on his

(2) If the defendant appears fnraignment without counsel, guilty pleas prior to sentencing. McKnightState, 49 W (2d) 623, 182 NW (2d) 291.
the court shall advise the defendant of the defendaight to hV\éhen_? pl?ahagrelement contemplﬁmeldn%nprosgcution of uanmd ofgnsehs her
i ; the details of the plea agreement should be made a matter of record, whether it
counselas prov!ded in €970.02 . involves a recommendation of sentencing, a reducedgeha nolle prosequof
(3) Thedistrict attorney shall deliver to the defendant a copyargesor “read ins” with an agreement of immuniand a “read—in” agreement
of the information in felony cases and in all cases shall thead made afteconviction or as part of a post—plea—-of-guilty hearing to determine the
inf i laint to the defendant | the defend voluntarinessaind accuracy of the plea should be a part of¢inéencing hearing and
Information or complaint 1o the aerenaant uniess the detendafidea matter of record. Austin $tate, 49 W (2d) 727, 183 NW (2d) 56.
waivessuch reading. Thereupdme court shall ask for the defen A defendant may not withdraw a guilty plea simipcause he did not specifically
dant'splea. waive all of his constitutionatights, if the record shows he understood what rights
. .. hewaswaiving by the plea. After a plea of guilty the hearing as to the factual basis
(4) Thedefendant then shailead unless in accordance withfor the plea need not produce competaritience which will satisfy the criminal bur
s.971.31the defendant has filed a motianich requires deter denof proof. Edwards.\State, 51 W (2d) 231, 186 NW (2d) 193.
minationbefore the entry of a plea. The court reatend the time It is suficient for a court to inform a defendant ched with several éénses of
- . i the maximum penalty which coulde imposed for each. The phrase “in connection
for the filing of such motion. with his appearance” as it appears in the guilty plea guidelines of the Burnett and
History: 1979 c. 2911987 a. 741993 a. 486 Ernstcaseshould be deleted. BurkhalterState, 52 W (2d) 413, 190 NW (2d) 502.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/974.02
https://docs.legis.wisconsin.gov/document/statutes/1995/974.06
https://docs.legis.wisconsin.gov/document/statutes/1995/974.02
https://docs.legis.wisconsin.gov/document/statutes/1995/974.06
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1995/970.02
https://docs.legis.wisconsin.gov/document/statutes/1995/971.31
https://docs.legis.wisconsin.gov/document/acts/1979/291
https://docs.legis.wisconsin.gov/document/acts/1987/74
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1985/252
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1995/971.08(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.08(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1983/219
https://docs.legis.wisconsin.gov/document/acts/1985/252

3 Updated 95-96Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.09

A desire to avoid a possible life sentence by pleading guilty to a lessge doas Seenote to 971.04 citing State Krause, 161 W (2d) 919, 469 NW (2d) 241 (Ct.
not alone render the plea involuntarA claimed inability to remember does not App. 1991).
requirerefusal of the plea where theidence is clear that defendant committed the Failureto comply with sub. (1) (c) is governed by sub. (2); holding in Bangert does

crime. State vHerro, 53 W (2d) 21 191 NW (2d) 889. notapply Meaning of “likely” deportation under sub. (2) discussed. St&eaza,
The proceedings following plea of guilty were not designed to establish a prima74W (2d) 1.8, 496 NW (2d) 156 (Ct. App. 1993).
faciecase, but to establish the voluntariness of the plea and the factudhéwedisr; Wherealien defendant was aware of the likelihood of deportation when a plea was

henceif the defendant denies an element of the crime after pleading guityourt  enteredthe courts failure to comply with sub. (1) was rgiounds for withdrawal

is required to reject the plea and set the case for trial, and not obliged to dismissthRe plea. State €havez, 175 W (2d) 366, 498 NW (2d) 887 (Ct. App. 1993).
actionbecause of refusal to accept the guilty plea. JohnsBiate, 53 W (2d)87, A conclusory allegation of manifest injustice, unsupported by factual asséstions
193NW (2d) 659. ] . o ) legally insufiicient to entitle a defendant to even a hearing on a motion to withdraw

A hearing on a motion to withdraw a guilty plea isoliberally granted if the * a guilty plea following sentencingState vWashington, 176 W (2d) 205, NW (2d)
motionis made prior to sentence; it is discretionary if made thereafter and need (@it App. 1993).
be granted if the record refutes the allegations. Defendant must raise a substantig| accepting a negotiated guilty plea for probation, the trial court should but is not
issueof fact. Nelson vState, 54 W (2d) 489, 195 NW (2d) 629. _requiredto advise thelefendant of the potential maximum sentence which may be

Whenthere isstrong evidence of guilt a conviction will be sustained even againghposedf probation is revoked. Statedames, 176 W (2d) 230, NW (2d) (Ct. App.
adefendant who, having pleaded guitignetheless denies the factual basigfdt.  1993).

Statev. Chabonian, 55 W (2d) 723, 201 NW (2d) 25. ] In the context of a plea tgmin, sub. (1) (a) is satisfied if the plea is voluntarily and

A plea bagain which contemplates special concessions to another petgdres  understandinglynade and a factual basis is shown for either tiemsé pleaded to
careful scrutiny by the court. It must also be reviewed as to whether it is in the publi¢o a more serious feinse reasonably related to théenke pleaded to. StateHar
interest. State ex rel. White.\Gray 57 W (2d) 17, 203 NW (2d) 638. rell, 182 W (2d) 408, 513 NW (2d) 700 (Ct. App. 1994).

A court has inherent power to refusaatzept a plea of guilty and may dismiss the A guilty plea, made knowingly and voluntarilywaives all nonjurisdictional
chargeon motion of the district attorney in order to allow prosecutioa @nd corm  defectsand defensesicluding alleged violations of constitutional rights, prior to the
plaint. State vWaldman, 57 W (2d) 234, 203 NW (2d) 691. appeal State vAniton, 183 W (2d) 125, 515 NW (2d) 302 (Ct. App. 1994).

It is not error for thecourt to accept a guilty plea before hearing the factual basis An Alford plea in which the defendant pleads guilty wieiier maintaining inno
for the plea if a sfitient basis is ultimately presented. Stavetate, 58 W (2d) 726. cenceor not admitting having committed the crime is acceptable where strong proof

_Thefact that defendant pled guilty with the understanding that his wife would béguilt has been shown. StateGarcia, 192 W (2d) 845, 532 NW (2d)11(1995).
given probation on another cigardoes not necessarily render the plea involuntary A trial court need not advise a defendant of the potential that restitution will be
Seyboldv. State, 61 W (2d) 227, 212 NW (2d) 146. orderedin accepting a plea under this secti®estitution is primarily rehabilitative,

The defendans religious beliefs regarding the merits of confessingsomedng  not punitive, and not “potential punishment” under s@h.(a). State.\Dugan, 193
doingand his desire to mollify his family or give tio their desires are self-imposed W (2d) 610, 534 NW (2d) 897 (Ct. App. 1995).
coerciveelementsand do not vitiate the voluntary nature of the defendantilty A postconviction motion to withdraw a guilty plea requires showhiaga “mani
plea. Craker v State, 66 W (2d) 222, 223 NW (2d) 872. festinjustice” would occur if the motion is denied. A postconviction recantation by

A defendant wishing to withdraw guilty plea must showclear and convincing awitness may constitute new evidence showing a “manifest injustice” and requiring
evidencethatthe plea was not knowingly and voluntarily entered and that withdrawahew trial if there is a reasonable probability that a jury would reacfesedif result.
is necessary to prevent manifegtistice, as may be indicated in situations where (1l is error for the judge to determine whetherrémantation or the original allegation
defendantvas denieeffective assistance of counsel; (2) the plea was not enteredistrue. State MMcCallum, 198 W (2d) 149, 542 NW (2d) 184 (Ct. App. 1995).
ratified by defendant or a person authorized to so act in his behalf; (3) thegdea A defendant seeking a post conviction plea withdrawal due to a violatirbof
involuntaryor was entered without knowledgethé chage or that the sentence actu (1) (a) must make a prima facie showing that a violation occurrethastialso allege
ally imposed could be imposed; and (4) defendant did not receive the concessipaghe or she did not know emderstand the information which should have been
contemplatedy the plea agreement and the prosecutor failed tatlseekas prom  provided. State vGeibel, 198 W (2d) 207, 541 NW (2d) 815 (Ct. App. 1995).
isedtherein. Birts vState, 68 W (2d) 389, 228 NW (2d) 351. ] _ Theconcept of notice pleading has no application to a postconviction motien chal

As required by Ernst.\Btate, 43 W (2d) 661 and (1) (b), prior to accepting a guiltienginga guilty plea. An allegation that a guilty plea was entered because of misin
plea,the trial court must establish that the conduct defendant admits constitutesf@eation provided by counses merely conclusoryFacts must be alleged which
offensechaged or an dénse included therein to which defendaas pleaded guilty; showa reasonable probabilitiiat but for counsel’errors the defendant would have
butwhere the plea is made pursuant to a plegaiay the court need not probe asproceededo trial and which allow the court to meaningfully assess the claim of preju
deeplyin determining whether the facts would sustain thegehas itvould were the  dice. State vBentley 201 W (2d) 303, 548 NW (2d) 50 (1996).
pleanonnegotiated. Broadie State, 68 W (2d) 420, 228 NW (2d) 687. It is error for a trial court not to inquire whether the defendant has knowledge of

Trial court didnot abuse discretion by failing to inquire into thieetftranquilizer  the presumptive minimum sentence, buteéher may be harmless if the defendant
hadon defendans competence to enter plea. Joneltate, 71 W (2d) 750, 238 NW s otherwise aware of the minimum. StatédAohr, 201 W (2d) 690, 549 NW (2d)
(2d) 741. 497 (Ct. App. 1996).

Withdrawalof guilty pleaprior to sentencing is not an absolute right but should be An Alford plea is acceptable only where strong proof of guilt has been shown. A
freely allowed when a fandjust reason for doing so is presented. Dudrétate, pleaunder an agreemett plead to a related fehse to that chged which would

74 W (2d) 480, 247 NW (2d) 105. havebeen legally impossible for the defendant to have committed could not satisfy
Guilty plea cannot be withdrawn on grounds that probation conditions were mthe strong proof requirement. StateSmith,202 W (2d) 21, 549 NW (2d) 232 (1996).
oneroushan expected. GarskiState, 75 W (2d) 62, 248 NW (2d) 425. Seenote to 968.01, citing 63 Attyen. 540.

Seenote to 939.74, citing StateRohlhammer78W (2d) 516, 254 NW (2d) 478.  Where accused rejected plea bam on misdemeanor clygr and instead
While courts have no duty to secure informed waivers of possible statutagquestedury trial, prosecutor did not act vindictively in raisinbage to felony
defensesyunder unique facts of case, defendant was entitled to withdraw guilty pldaited States vGoodwin, 457 US 368 (1982).
to chage barred by statute of limitations. Stat®ehlhammer82 W (2d)1, 260 NW Defendant'sacceptancef prosecutds proposed plea bain did not bar proseeu

(2d) 678. tor from withdrawing ofer. Mabry v Johnson, 467 US 504 (1984).
Sub.(2) does not deprive court of jurisdiction to consider untimely motion. StateWhere a defendant knowingly entered a guilty plea and thesséafielencesup

v. Lee, 88 W (2d) 239, 276 NW (2d) 268 (1979). porteda conviction, theonviction is valid even though the defendant gave testimony
Seenoteto Art. I, sec. 8, citing State ex rel. SkinkisTeffert, 90 W (2d) 528, 280 inconsistentvith the plea. Hansen Mathews, 424 F (2d) 1205.

NW (2d) 316 (Ct. App. 1979). Seenote to Art. |, sec. 7, citing United StatesBaertner583 F (2d) 30§1978).
Seenote to Art. |, sec. 7, citing StateRock, 92W (2d) 554, 285 NW (2d) 739 Guilty pleas in Visconsin. Bishop, 58 MLR 631.

(1979). Pleas of guilty; plea bgaining. 1971 WLR 583.

Absentabuse of discretion in doing so, prosecutor may withdraw plgaibafer

atany time prior to action by defendant in detrimental reliancth@wofer. State v f f ;
Beckes100 W (2d) 1, 300 NW (2d) 871 (Ct. App. 1980). 971.09 Plea of guilty to offenses committed in several

Trial court did not err in refusing to allow defendant to withdraw guilty plea accorfounties. (1) Any person who admits that he or she has-com
panied by protestations of innocence. Stafelknson, 108/ (2d) 657, 314 NW (2d) mitted crimes in the county in which he or she is in custody and

897(Ct. App. 1981). j - g e
Conditionalguilty pleas are not to be accepted and will not be giviestexcept alsoin another county in this state may apply to the district-attor

asprovided by statute. StateRiekkof, 112 W (2d) 19, 332 NW (2d) 744 (1983). NeY oOf the county in which he or she is in custody to begear
Seenoteto Art. |, sec. 7, citing State kudwig, 124 W (2d) 600, 369 NW (2d) 722 With those crimes so that the person may plead guilty and be sen
(1985). tencedfor them in the county of custodyThe applicatiorshall

Wheredefendant déred plea ofio contest but refused to waive constitutionalogntaina description of all admitted crimes and the name of the
rightsor to answer judge’questions, judge should have set trial datkrefused fur

ther discussion of no contest plea. Statifinniecheske, 127 W (2d) 234, 378 Nw countyin which each was committed.

(ZdD) 283 (1985)(-j © reauire that record of blea hearing d oo detond (2) Uponreceipt of the application the district attorney shall
ueprocess does not require that record of plea hearing demonstrate ni H : H H H

understandin@f nature of chae at time of plea. State®arter 131 W (2d) 69, 389 ?’%Parea” information Ch@ng all the admitted C”me,s and nam .
NW (2d) 1 (1986). ing in each count the county where each was committed. The dis

Bangertprocedures under this section apply to defendant pleading not guilty tiyct attorney shall send @opy of the information to the district
reasorof mental disease or defect. StatSkegrud, 131 W (2d) 133, 389 NW (2d) attorneyof each other county in which the defendadhtits he or
7 (1986). . ) /

Failureto comply with this section is not necessaslgonstitutional violation. shecommitted crimestogether with a statement that the defend
Proceduresnandated for plea hearing. Remedy established. Staangert, 131 ant has applied to plead guilty in the countycofstody Upon
W (2d) 246, 389 NW (2d) 12 (1986). receiptof the information and statement, the district attorney of

Withholding of sentence and imposition of probation, as those terms are use ; e P
courts,are functionally equivalent tsentencing for determining appropriateness o‘iﬁé other county may execute a consent in writing allowing the

plea withdrawal. State Booth, 142 W (2d) 232, 418 NY2d) 20 (Ct. App. 1987). defendanto enter a plea of guiltyn the county of custodyo the

Wisconsin Statutes Archive.



971.09 PROCEEDINGS BEFORE AND AT TRIAL Updated 95-96Wis. Stats. Database 4

crime chaged in the information and committed the other 1. Whether the failure to grant the continuance in the preceed
county,and send it to the district attorney who prepared the-infang would be likely to make a continuation of the proceeding
mation. impossibleor result in a miscarriage of justice.

(3) The district attorney shall file the informatianany court 2. Whether the case taken as a whole is so unasdao com

of the district attorneg’ county having jurisdiction to try or acceptplex, due to the number of defendants or the nature of the prosecu
a plea of guilty to the most serious crime alleged therein astton or otherwise, that it is unreasonable to expect adequate prepa
which, if alleged to have been committedanother countythe rationwithin the periods of time established by this section.
district attorney of thatounty has executed a consent as provided (c) No continuance under péa) may be granted because of

in sub.(2). The defendant then may enter a plea of guilglito generalcongestion of the coust’calendar or the lack of diligent
offensesalleged to have been committed in the county where theeparatioror the failure to obtain available witnesses on the part
courtis located and to all felnses alleged to have been committedf the state.

in other counties as to which the district attorney has executed q4) Every defendant not tried in accordance with #eistion
consentunder sub(2). Before entering a pleaf guilty, the shall'be dischaged from custody but the obligations of the bond
defendanshall waive in writing any right to be tried in the countyyr other conditions of release of a defendant shall continue until

where the crime was committed. The district attorney of th@odified or until the bond is released or the conditions removed.
countywhere the crime was committed need not be present whegistory: 1971 c. 405.93; 1971 c. 46298 1977 c. 18%.135 1979 c. 341993

the plea ismade but the district attorneyivritten consent shall be a. 155 . _ _
filed with the court The supreme court adopts the federal capflied balancing test, as appropriate
' . to review the exercise dfial courts discretion on a request for the substitution of trial
(4) Thereuporthecourt shall enter such judgment, the sameunselwith the associated request for a continuance. Phigiate, 64 W (2d) 24,

asthough alithe crimes chgied were alleged to have been eomlez:\\‘rtv)\/’r((;:ﬁj)eiggé continuance on grounds of surprise must shpactual surprise
mittedin the county where the court is located, whether or not tg\gnforeseeable development; 2) whemepriseis caused by unexpected testimony

courthas jurisdiction to trgll those crimes to which the defendanprobability of producing contradictory or impeaching evidence; and 3) resulting

i i i prejudicelf request is denied. See note to 971.23, citing AngBsate, 76 W (2d)
haspleaded guilty under this section. 191, 251 NW (2d) 28,

(5) Thecounty where the pleia made shall pay the costs of Delayof 84 days between defendaniirst court appearance and trial on misde
prosecutiorif the defendant does not pay them, and is entitled ge?gvoq\mié Cgf%\??zg?ﬁgft ngoif’llwi&%t)%%% to raise presumption of prejudice.
retainfees for receiving and paying to the state any fine which m ’ e ’ 4 : )
be paid by the defendant. Taterk where the plea is made shallm Sionf} oCedngs aused by stateterocuton appeal stopped the g o
file a copy of the judgment of conviction with the clerk in eacti980).
countywhere a crime covered by the plea was committed. The ) o ) )
district attorney shall then move to dismiss any gearcovered 971.105 Child victims and witnesses; duty to expedite _

the district attorneys countyand the same shall thereupon be digact-finding hearings under ¢18.31and juvenile dispositional
missed. hearingsinvolving a child victim or witness, as defined in s.
History: 1979 c. 311993 a. 486 950.02 the court and thdistrict attorney shall take appropriate
It is noterror for the court to accept the plea before the amended complaint vglionto ensure a speedy trial in order to minimize the length of
filed, where defendant waived the late filing and was not prejudiced thefelyre  time the child must endure the stress of the chilavolvement in
to prepare an amended information prior to obtaining consents by the district at : ; :
neysinvolved does not invalidate the conviction where the consentsaggrally thle proceedmg. In ruling on any. motion or other requeSt. for a
obtainedand thedefendant waived the defect. Failure to dismiss thegekan one  delayor continuance of proceedings, the court shall consider and

of the counties does not deprive the court of jurisdiction. Failure of a district attorngiwe weight to any adverse impact the delay or continuance may
to specifically conseras to one dénse does not invalidate the procedure where thy “hai ; ‘A ;
erroris clerical. Peterson $tate, 54 W (2d) 370, 195 NW (2d) 837. ave Or_‘ the well _belng of a Chlld victim or witness.
Effect of consolidation on repeater allegation discussed. StR@ctwal, 150 w  History: 1983 a. 1971985 a. 265.8,1993 a. 981995 a. 77
(2d) 494, 465 NW (2d) 490 (1991). _ - _ _
In a consolidated case, amendment of thegeisafrom another county is not per 971.11 Prompt disposition  of intrastate detainers.

missible.When amendment of those afpes occurs after consolidation, the original(l) Wheneverthe warden or superintendent receives notice of an
trial court retains jurisdiction. Where the original @@does not have the identical . L . . . _ .
elementf the amended clge, double jeopardy does not prevent prosecution of idntriedcriminal case pending in this state against an inmade of

original chage in the original county although a guiltfea was entered to the State prisonthe warden or superintendent shall, at the request of
agezde‘tlh;gf in the other court. StateDillon, 187 W (2d) 39, 522 NW 2830  the inmate, send by certified mail a written request to the district
(Ct App. ): attorneyfor prompt disposition of the case. THeguest shall state
the sentence then being served, the datpavble eligibility if

971.10 Speedy trial. (1) In misdemeanor actions trial Sha“applicable,the approximate disclge orconditional release date,

commencewithin 60 days from the date of the defendafiitial andprior decision relating to parole. If there has been no prelimi

appearancen cou.rt. . nary examination on the pending case, tegquest shall state
(2) (a) The trial of a defendant clyed with a felony shall hetherthe inmate waives such examination, and, if so, $ieall
commencevithin 90 days from the date trial is demanded by anytcompaniedy a written waiver signed by the inmate.
partyin writing or on the record. If the demand is made in writing, (2) If the crime chayed is a felonythe district attorney shall
acopy shall be served upon the opposing partie demand may gjithermoveto dismiss the pending case or arrange a date for pre
not be made until _after the filing of the |nformat|on or indictmen iminary examination as soon as convenient and notifyvirelen
(b) If the court is unable to schedule a trial pursuant td@ar or superintendent of the prison thereafjess such examination
the court shall request assignment of another judge pursuant tagsalready been held or has beeaived. After the preliminary
751.03 examinationor upon waiver thereofhe district attorney shall file
(3) (a) A court may grant a continuance in a case, upon its o@ninformation, unless it has already been filed, and mail a copy
motion or the motion of any partif the ends of justice served bythereofto the warden or superintendent for serdoghe inmate.
taking action outweigh the best interest of the public and tfde district attorney shall bring the case on for trial within 120
defendanin aspeedy trial. A continuance shall not be grantedysafter receipt of the request subject t87&1.10
underthis paragraph unless the court sets forth, in the record of thg3) If the crime chayed is a misdemeandhe district attorney
case either orally or in writing, its reasons for finding that the endshall either move to dismiss the charor bring it on for trial
of justice served by the grantid the continuance outweigh thewithin 90 days after receipt of the request.
bestinterests of the public and the defendant in a speedy trial. (4) If the defendant desires to plead guilty or no contest to the
(b) The factors, among others, which the court shall consid®mplaint or to the information served upon him or hére
in determining whether to grant a continuance unde@gare: defendantshall notify the district attorney thereof. The district
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attorneyshall thereupon arrange for the defendaattaignment In ajoint trial on chages of buglary and obstructing anfafer, while evidence as

B p to the fabrication of an alibi by defendant was probative as to tiyabyithe sub
assoon as pOSSIble and theurt may receive the plea and 'prostamialdangerthat the jury might employ such evidemsefirmative proof of the

nouncejudgment. elementsof that crime, for which the state was required to introduce separate and

. : . independenevidence showing guilt beyond a reasonable doubt, required the court
(5) If the defendant wishes to P'eg_'“'”ty to cases pendlng N {0 administer a clear and certain cautionary instruction that the jury should rot con
more than one countthe several district attorneys involved mayiderevidence on the obstructirgunt as stitient in itself to find defendant guilty
agreewith the defendant and among themselves for all such pI@&@J_’g('jaW Petefts -"St_at;' _7? V‘!’j(?d) dzzyt233 NW E(Zd) 420. A o
; : : p inderwas not prejudiciato defendant moving for severance where possibly
to be received in the appropriate court of one of such Count'_es' dicialeffect of inadmissible hearsaggarding other defendant was presump
s.971.09shall govern the procedure thereon so far as applicahiely cured by instructions. Statedennaro, 76 W (2d) 499, 251 NW (2d) 800.

(6) Theprisoner shall be delivered into the custody of the-sher Wherecodefendans antagonistic testimony merely coroborates overwhelming
iff of the county in which the chge is pending for transportationer%stgfeu t'g?sm \X/' é'&ﬁg;" %57% t,f.’v%r?z“é)s%e(&%”% s nota tlon. Haldane
to the court, and the prisoner shall be retained in that cudtady  Joinderof chages against defendant was proper where separate acts exhibited
ing all proceedings under this section. The sheidll return the Som?rlnf’d”rst Op“a';d'a T’f"zjc!ss'tl?‘eta% Wf(Zd) 554{ 273 N;Nf(zrg} 3%? (1979).

H : : H rial court properly deleted implicating reterences from codefersleafiession
pnspnerto the prison upon the qompletlon of the proceedings aI%. erthan granting defendaatmotion for severance under (3). Palfstate, 96V
duringanyadjournments or continuances and between the prelited) 290, 291 NW (2d) 554 (1980).
inary examination and the trial, except thahié department certi _ Trial court did not g_buse rgiiscrzetion in denying se\ger?c%t?tion ai%% f\%ﬁ%% to
fies a jail as being suitable to detain the prispheror she may be go 4 20ENeRIEILCIcR thore 2 counts were joned. Staettinger 100 W (2d)
detainedhere until the court disposes of the case. The prisoner joinderis not prejudicial whersame evidence would be admissible under 904.04

existing sentence continues to run and he or she receives tifttiere were separate trials. Statéfall, 103 W (2d) 125, 307 NW (2d) 289 (1981).
creditunder s302.11while in custody Trial court abused discretion in denying motion for severance of codefendants’
o . . trials, where accused made initial showing that codeferslgedgtimony would have

(7) If the district attorney moves to dismiss any pending casgablishediccused; alibi defense and accusedntire defense was based on alibi.

or if it is not brought on for trial within the time specified in sub?tat'?V-dBrOW;, J%g)w (2d) 554, 3?18 NVt\)/ (tid) %f] (Ct. App. ‘19?'3)} ih ot
H H inaerunder was proper wnere both robberies were instigate! y one aeren

(2) or (3) the Cas_e shall be dlsmlssed Unles_s the defendant sprostitution and other defendasytstematically robbed customers who refused
escapedr otherwise prevented the trial, in which case the requestay State vKing, 120 W (2d) 285, 354 NW (2d) 742 (Ct. App. 1984).
for disposition of the case shall be deemed withdrawn and of n#isjoinderwas harmleserror State vLeach, 124 W (2d) 648, 370 NW (2d) 240

X X . . . (1985).
further legal efect. Nothingin this section prevents a trial after To be of “same or similar character” under (1), crimes must be of same type, occur

the periquF)eCiﬁ?d in SQMZ) or (3) if a trial Comme_nced Within over relatively short timeperiod, and evidence as to each must overlap. State v
suchperiod terminates in a mistrial or a new trial is granted. Hamm,146 W (2d) 130, 430 NW (2d) 584 (Ct. App. 1988).
History: 1983 a. 5281989 a. 311993 a. 4861995 a. 48 Joinder and severance. 1971 WLR 604.

971.12 Joinder of crimes and of defendants. 971.13 Competency. (1) No persorwho lacks substantial
(1) JOINDER OF CRIMES. Two or more crimes may be clgad in mentalcapacity to undepstand the_ proceedings or assist in his or
the same complaininformation or indictment in a separate counf€"own defensenay be tried, convicted or sentenced for the-com
for each crime if the crimes chyad, whether felonies or misde Missionof an ofense so long as the incapacity endures.
meanorspr both, are of the same or similar charaoteare based ~ (2) A defendant shall not be determined incompetent te pro
onthe same act or transaction or on 2 or more acts or transactiffdsolely because medication has beeis treing administered
connectedogether or constituting parté a common scheme or t0 restore or maintain competency
plan. When a misdemeanor is joined with a felding trial shall (3) Thefact that a defendant is not competent to prodeed
bein the court with jurisdiction to try the felony not preclude any legal objection to the prosecution undétis31

(2) JOINDER OF DEFENDANTS. Two or moredefendants may be which is susceptible of fair determination prior to trial and without
chargedn the same complaint, informationiadictment if they the personal participation of the defendant.

S . : istory: 1981 c. 367
arealleged to have participated in the same act or transaction qﬁdicial Council Committee’s Note, 1981Fundamental fairness precludein-

in the same series of acts or transactions constituting one or Mgfirosecutiorof a defendant who is not mentally competent to exercise his or her
crimes. Such defendants may be daedl in one or moreounts constitutionaland procedural rights. State ex rel. Mataligehubert57 Ws. 2d 315

322(1973).
togetheror separately and all of the defendants needbeot Sub. (1) states the competency standard in conformity with DudkySv,362 U.S.

chargedn each count. 402 (1960) and State ex rel. HaskinsDodge County Cour§2 Wis. 2d 250 265
i (1974). Competency is a judicial rather than a medical determination. Not every
(3) RELIEF FROM PRI.EJUch.lAL.JOINDER' .lf .It app‘?ars that a mentallydisordered defendant is incompetehg court must consider the degree of
defendanpf the state IS p(ejudlcetl_l by a JOlr]dercofnes or of  impairmentin the defendars’ capacity to assist counsel and make decisidnsh
defendantsn a complaint, information or indictment or by suchourasebsanno; f‘&ke ;%rgfzgl fé?gﬁesﬂat%giarﬁeg%?v\ys.zﬁi f;illggg):goli
joinder for trial togetherthe court may order separate triafs Wﬁgv_‘gtagfé s g 549(1(980)_)' tate vAlbright, s. 21980); Pic
counts,grant a severance of defendants or provide whatever othejip. (2) clarifies that alefendant who requires medication to remain competent
relief justice requires. The district attorney slallise the court is nevertheless competent; the court may ordedéfiendant to be administered such
prior to trial if the district attorney intends to use the statement'Bgdicationfor the duration of the criminal proceedings under s. 971.14 (5) (€).
. . . . . ub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better statu
a codefendant which |mp_I|cates another defendant in the Crilgg placement, adjacent to the ruie which it clarifies. [Bill 765-A]
charged. Thereupon, the judge shall grant a severance as to angbmpetencyto stand trials not necessarily sfifient competency to represent
suchdefendant. oneself. Pickens vState, 96 W (2d) 549, 292 NW (2d) 601 (1980).

Defensecounsel having reason to doubt competency of client must raise issue with
(4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay court,strategic considerations notwithstanding. Stattolinson, 133 W (2807

order 2 or more complaints, informations or indictments to b5NW (2d) 176 (1986).
tried together if the crimes antle defendants, if there is more than .
one,could have been joined in a single complaint, information 8§¢1-14 Competency proceedings. (1) PROCEEDINGS. (a)
indictment. The procedure shall be the same as if the prosecutigie court shall proceednger this section whenever there is rea
wereunder such single complaint, information or indictment. SONto doubt a defendastcompetency to proceed.
History: 1993 a. 486 (b) If reason to doubt competency arises afterdiéfendant
Where2 defendants were clyad and the casesnsolidated, and one then pleadshasbeen bound over for trial after a preliminary examination,
guilty, there is no need for a severance, especially where the trial is to the court. l\%era finding of guilty has been rendered by the jury or made by
olasv. State, 49 W (2d) 678, 183 NW (2d) 8. S .
Severancés not required where the 2 cbes involving a single act or transaction thecourt, a probableause determination shall not be requwed and
areso inextricably intertwined so as to make proof of one crime impossible withdlite court shall proceed under syB).
pr%OfOf the Othe; IHO'mes "SttaFel' f3 dW (2‘3.5‘?:' t217| Nwsi‘&ﬁ’; o b (c) Except as provided in pgb), the court shall not proceed
denialof defendant motion o sever 3 counts of sefoakses from a count of frst- UNdErsub.(2) until it has found that it is probable that the defend
degreemurder Bailey v State, 65 W (2d) 331, 222 NW (2d) 871. ant committed the dénse chaged. The findingnay be based
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uponthe complaint qrif the defendant submits arfidfwvit alleg  shallbe permitted reasonable access to the defendgmifooses
ing with particularity that theaverments of the complaint areof the examination.

materially false, upon the complaint and the evidence presented(3) Report. The examiner shall submit to theurt a written
ata hearing ordered by the courfhe defendant may call andreportwhich shall include all of the following:

cross-examinaitnesses at a hearing under this paragrapthbut (a) A description of the nature of the examination and an iden

court shall limit the issues and witnesses to those required : . . s
determiningprobable cause. Upon a showing by the proponent[ %_atlon of the persons interviewedhe specific records

goodcause under 807.13(2) (c) testimony may be received into" |ewedand.a.ny te_sts_ administered to .the defendant.

therecord of the hearing by telephone or live audio-visual means.(P) The clinical findings of the examiner

If the court finds that any chysr lacks probable cause, it shalkdis (c) The examinés opinion regarding the defendanpresent
miss the chage without prejudice and release the defendantentalcapacity to understand the proceedings and assist in his or
exceptas provided in 971.31 (6) her defense.

(2) ExamINATION. (@) The court shall appoint one or more (d) If the examiner reports that the defendant lacks cempe
examinershaving the specialized knowledge determined by thency, the examinés opinion regarding thiékelihood that the
courtto be appropriate to examine and report upon the conditidefendantjf provided treatment, may brestored to competency
of the defendant. If an inpatient examination is determingtidy within the time period permitted under s¢b) (a)
courtto be necessarthe defendant may be committed to a-suit  (gm) If sufficient information is available to the examiner to
ablemental health facility for the examination period specified ifpachan opinion, the examinaropinion on whether the defend
par. (c), which shall be deemed dagpent in custody under s.antneeds medication or treatmeitd whether the defendant is
973.155 If the examination is tbe conducted by the departmgnh?t competent to refuse medication or treatment. The defendant
of health and family services, the court shall order the 'nd'V'dLilfynot competent to refuse medication or treatment if, because of
to the facility designated by the department of health and famjiyen| liness, developmental disabilitalcoholism or drug
services. _ _ dependenceand after the advantages and disadvantages of and

(am) Notwithstanding paa), if the courtorders the defendant ajternativesto accepting the particular medication or treatment
to be examined by the department or a department fa¢hiéy havebeen explained to the defendant, one of the following is true:

departmenshall determine where the examination will be-con 1. The defendant is incapable of expressing an understanding

ducted, who will conduct the examination and whether thes e 5qyantages and disadvantages of accepting medication or
examinatiorwill be conducted on an inpatient or outpatient basig.. .t enmnd the alternatives

Any such outpatient examination shall be conduateajail or a . . . .
lockedunit of a facility In any case under this paragraph in which 2- The defendant is substantially incapable of applying an
the department determines that an inpatient examination is-necgderstandingf the advantages, disadvantages and alternatives
sary,the 15-day period under péc) begins upon the arrivalf 0 his or her mental iliness, developmental disahiktigoholism
the defendant at the inpatient facilityf an outpatient examination O drug dependence in order to make an informed choice as to
is begun by or through the department, and the department |4¥8€therto accept or refuse medication or treatment.
determineghat an inpatient examination is necesstmy sherif (e) The facts and reasoning, in reasonable detail, which
shalltransport the defendant to the inpatient facility designated the findings and opinions under pa¢b) to (dm) are based.
the department, unless the defendant has been released on bail(4) Hearine. (a) The court shall cause copies of the report to
(b) If the defendant has been released on bail, the court niaydelivered forthwithto the district attorney and the defense
notorder an involuntary inpatient examination unless the defermbunselor the defendant personally if mepresented by counsel.
antfails to cooperate in the examination or the exaniimferms  The report shall not be otherwise disclosed prior to the hearing
the court that inpatient observatias necessary for an adequateinderthis subsection.

examination. (b) If the district attorneythe defendant and defense counsel

(c) Inpatient examinations shall be completed and the rep@rive their respective opportunities to present other evidence on
of examination filed within 15 days after the examination igeissue, theourt shall promptly determine the defendaotm
orderedor as specified in pafam), whichever isapplicable, petencyand, if atissue, competency to refuse medication or-reat
unlessfor good cause, the facility or examiner appointed by theent for the defendarg’ mental condition on the basis of the
court cannotcomplete the examination within this period an@eportfiled under sub(3) or (5). In the absence of these waivers,
requestsan extension. In that case, the court may alme the court shall hold an evidentiary hearing on the issue. @pon
15-dayextension of the examination period. Outpatient examinghowingby the proponent of good cause unde0§..13 (2) (c)
tions shall becompletedand the report of examination filed withintestimonymay bereceived into the record of the hearing by-tele
30days after the examination is ordered. phoneor live audio-visual means. At the commencemetief

(d) If the court orders that the examination be conducted onfagaring the judge shall ask the defendant whether he or she claims
inpatient basis, it shall arrange for the transportationaol/ to be competent or incompetent.the defendant stands mute or
defendannot free on bail to thexamining facility within a rea claimsto be incompetent, the defendant shall be found incompe
sonabletime after the examination is ordered dodthe defend  tentunless the state proves by the greater weight of the credible
antto be returned to the jail within a reasonable time after recewidencethat the defendant is competent. If the defendaitns
ing notice from the examining facility th&tte examination has to be competent, the defendant shall be found competent unless
beencompleted. the state proves by evidence that is clear and convincinghbat

(e) The examiner shall personally observe and examine thefendanis incompetent. If the defendant is found incompetent
defendantind shall have access to hisher past or present treat andif the stateproves by evidence that is clear and convincing that
mentrecords, as defined under54..30 (1) (b) the defendant is not competent to refuse medication or treatment,

(f) A defendant ordered to underexamination under this sec underthe standard specified in siB) (dm) the court shall make
tion may receivevoluntary treatment appropriate to his or he@ determination without a jury and issue an order that the defend
medicalneeds. The defendant may refuse medication and treznt is not competent to refuse medication or treatment for the
mentexcept in a situation where the medication or treatmentdsfendant’'smental condition and thathoever administers the
necessaryo prevent physical harm to the defendant or others.medicationor treatment to the defendant shall observe appropri

(9) The defendant may be examined for competency purpodég medical standards.
at any stage of the competency proceedingsHysgicians or other  (c) If the court determines that the defendant is competent, the
expertschosen by the defendant or by the district attgrméy  criminal proceeding shall be resumed.
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(d) If the court determines that the defendant is not competantcourt at specified intervals for redetermination of his or her
andnot likely tobecome competent within the time period-procompetencyto proceed.

videdin sub.(5) (a) the proceedings shall be suspended and the () when the courtlischages a defendant from commitment
defendant released, except as provided in @)k{b). underpat (a), it may order that the defendae taken immesli

(5) CommiTmENT. (a) If the court determines that the defendately into custody by a law enforcemenfiofal and promptly
ant isnotcompetent but is likely to become competent within theeliveredto a facility specifiedn s.51.15 (2) an approved public
period specified in this paragraph if provided wigippropriate treatmenfacility under s51.45 (2) (c)or an appropriate medical
treatmentthe court shall suspend the proceedings and commit theprotective placement facility Thereafter detention of the
defendanto the custody of thdepartment of health and family defendanshall begoverned by $1.1551.45 (1) or55.06 (1),
servicedfor placement in an appropridtestitution for a period of asappropriate. The district attorney or corporation counsel may
time not to exceed 12 months, or the maximum sentence specifigdparea statement meeting the requirements 615 (4)or (5),
for the most serious feise with which the defendant is ofiedl, 51.45 (13) (apr55.06 (1) based on the allegationthe criminal
whicheveris less. Days spent in commitment under this-parasomplaintand the evidence in the case. This statement shall be
graphare considered days spent in custody under155 givento the director of the facility tahich the defendant is deliv

(am) If thedefendant is not subject to a court order determinirggedand filed with the branch of circuit court assigned to exercise
the defendant to be not competent to refaselication or treat criminal jurisdiction in the county in which the criminal chas
ment for the defendarg’ mentalcondition and if the treatment arepending where it shall dide, withoutcorroboration by other
facility determines that the defendant shdwddsubject to such a petitioners,as a petition for commitment under5d..2Q 51.45
court order the treatmenfacility may file with the court with (13)or55.06 (2) This section does not restrict thewer of the
noticeto the counsel for the defendant, the defendndithe dis branchof circuit court in which the petition is filed to transfer the
trict attorneya motion for a hearing, under the standard specifiethtter to the branch of circuit cowssignedo exercise jurisdic
in sub.(3) (dm) onwhether the defendant is not competent ttion under ch51in the county Days spent in commitment or pro
refusemedication or treatment. A repam which the motion is tective placement pursuant to a petition under this paragraph shall
basedshall accompany the motion and notice of motion and shatt be deemed days spent in custody under3.155

includea statement signed by a licensed physician that asserts thak) If a person is committeghder s51.20pursuant to a peti

the defendant needs medication or treatmentthatthe defend tjon under par(b), the county department undeb4.420r51.437
antis not competent to refuseedication or treatment, based ofg whose care and custody the person is committedretiyl the
anexamination of the defendant by a licensed physidilithin - court which dischayed the personnderpar (a), the district attor
10days after a motion Med under this paragraph, the court shallyey for the county in which that court is located and the pesson’
underthe procedures and standards specified in(8)iib), deter  attorneyof record in the prior criminadroceeding at least 14 days
mine the defendars’ competency to refuse medication or #eapyior to transferring or dischging the defendant from an inpa
mentfor the defendars’mental condition. At the request of thgjent treatment facility and at least 14 days prior to the expiration
defendantthe defendans counsel or the district attorneyie  of the order of commitment or any subsequent conseconiles

hearingmay be postponed, but in no case may the postponed hegfessthe county department or the department of health and
ing be held more thaB0 days after a motion is filed under thigamily services has applied for an extension.

paragraph. (d) Counsel who have received notice under (@aror who

(b) The defendant shall be periodically reexaminedttey herwiseobtain information that defendant dischged under
tr_eatmentfacmty. Written reports of examination shall be fur ar.(a) may have become competent may move the court to order
nishedto the court 3 months after commitment, 6 months aftgfatthe defendant undgo a competency examination under sub.
commitment,9 months after commitment and within 30 day$)y " f the court so orders, a report shall be filed under(8)and
prior to the expiration of commitment. Eamport shall indicate 5 earing held under subs). If the court determines théte
eitherthat the defendant has become competent, that the defeidandanis competent, theriminal proceeding shall be resumed.

ﬁrgtlremaiﬁ_s inhcompete.nt. but that attainment .Ofd compﬁtenc?]/ IfShe court determines that the defendant is not competent, it shall
('j ?ydWIthm the rerr:jalnlng commltnp]ent period, orft at Meajeasehim or her bumay impose such reasonable nonmonetary
efendanhas not made sugitogress that attainment of COmPpe ;4 qitions as will protect the public and enable the court and dis

tencyis likely within the remaining commitment period. Anyyict attorney to discover whether the person subsequently
reportindicating such a lack of didient progress shall include becomesompetent.

the examinets opinion regardingvhether the defendant is men ™ " 10g1 ¢. 3671985 a. 20176 Sup. CtOrder 141 W (2d) xiil (1987)1.987
tally ill, alcoholic, drug dependent, developmentally disaloled a. 85,403 1989 a. 31107 Sup. Ct. OrderL58 W (2d) xvii (1990)1991 a. 321995

infirm because of aging or other like incapacities. a.275s.9126 (19) 1995 a. 268 .
L Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court
(c) Upon receivinga report under p_e(rb), the court shall pro (g honor every request for an examination. The intent of sub. (1) () is to avoid unnec
ceedunder sub(4). If the court determines that the defendant hassaryexaminations by clarifying the threshold for a competéngyiry in accorel
becomecompetent, the defendastiall be dischged from com ancewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt” may be raised

. - . by a motionsetting forth the grounds for belief that a defendant lacks competency
mitmentand the criminal proceeding shak resumed. If the by the evidence presented in the proceedings or by the defenciirauies with

courtdetermines that the defendant is makindicieht progress the judge or courtroom demeanoin some cases an evidentidrgaring may be

i i i appropriateo assist the court in deciding whether to order an examination under sub.
towardbecoming competent, the commitment shall continue. (3). Even when neither party moves the court to mpetency inquiryhe court

(d) If the defendant is receiving medication the court mayaybe required by due process to so inquire where the evidence raisbsiensuf
makeapproprlate Orders for the Cont|nued adm|n|strat|ot‘hef oubt. Pate vRobinson383 U.S. 375387 (1966), Drope.\Mlssourl,420 U.S. 162

AU S 975).
medicationin order to maintain the Competemjﬁhe defendant The Wisconsin supremeourt has held that a defendant may not be ordered to

for the duratiorof the proceedings. If a_defendant WhO has be@ﬁdergoa_com_petency inquiry unless tbeurt has found probable cause to believe
restoredto competency thereafter again becomes incompetefretor she is guilty of the iénse chaged. State.\McCredden33 Wis. 2d 661(1967).

; f ; Wherethis requirement has not been satisfied through a preliminary examination or
the max".“”m commitment p.erIOd !‘mder p&ﬂ) shall be .18 verdictor finding of guiltprior to the time the competency issue is raised, a special
monthsminus the days spent in previous commitments utifer probablecause determination is required. Subsection (1) (b) allows that determina
subsectionpr 12 months, whichever is less. tion to be made from the allegations in the criminal complaint withoevaentiary

hearingunless the defendant submits a particularizéidaafit alleging thataver
(6) DISCHARGE; CIVIL PROCEEDINGS. (@) If the court deter mentsin the criminal complaint are materially false. Where a hearing is held, the

minesthat it is unlikely that the defendant will beconmmpetent issueis limited to probable cause and hearssidence may be admitted. See s.
within the remaining commitment period, it shall disgjeathe 911.0(4) (©).

: : Sub. (2) (a) requires the court to appoint one or more qualified examioers
defendanfrom the commitment and release him or, Iamcept aS  gyaminethe defendant when there is reason to doubt his aohgpetency Although

provided in par(b). The court may order the defendant to appes prior statute required the appointment of a physician, this section allows the court

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/973.155
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(3)(dm)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.15(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.45(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.15
https://docs.legis.wisconsin.gov/document/statutes/1995/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/1995/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.15(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.15(5)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.45(13)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/55.06(11)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.20
https://docs.legis.wisconsin.gov/document/statutes/1995/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.45(13)
https://docs.legis.wisconsin.gov/document/statutes/1995/55.06(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/1995/973.155
https://docs.legis.wisconsin.gov/document/statutes/1995/51.20
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.42
https://docs.legis.wisconsin.gov/document/statutes/1995/51.437
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.14(4)
https://docs.legis.wisconsin.gov/document/acts/1981/367
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1987/85
https://docs.legis.wisconsin.gov/document/acts/1987/85
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/268
https://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%20583
https://docs.legis.wisconsin.gov/document/courts/383%20U.S.%20375
https://docs.legis.wisconsin.gov/document/courts/420%20U.S.%20162
https://docs.legis.wisconsin.gov/document/courts/33%20Wis.%202d%20661

971.14 PROCEEDINGS BEFORE AND AT TRIAL Updated 95-96Wis. Stats. Database 8

to appoint examiners without medical degrees, if thaiticular qualifications enable A voluntarily drugged condition is not a form of insanity which can constitute a

themto form expert opinions regarding the defendaompetency mentaldefect or a disease. Medical testimony can hardly be used both on the issue
Sub.(2) (b), (c) and (d) is intended to limit the defendmstay at the examining Of guilt to prove lack of intent and also to prove insanijbson v State, 55 W2d)

facility to that period necessary for examination purposes. In many cases, it is gd¢), 197 NW (2d) 813.

sible for an adequate examination to be made without institutional commitment,The legislature, in enacting this section, the ALI Institute definition of insanity

expeditingthe commencement of treatment of the incompetent defendant. Fosdaljberatelyand positively excluded “antisociebnduct” from the statutory defini

The Contributions and Limitations of Psychiatriesimony 50 Ws. Bar Bulletin,  tion of “mental disease or defect.” Simpsorstate, 62 W (2d) 605, 215 NW (2d) 435.

No. 4, pp. 31-33 (April 1977). The jury was not obliged to accept the testimony of the 2 medical witnesses,
Sub.(2) (e) clarifies the examinirright of access tie defendard’past or present althoughthe state did not present medical testiméegause it was their responsibil
treatmentecords, otherwise confidential under s. 51.30. ity to determine the weight amdedibility of the medical testimonyPautz vState,

Sub.(2) (f) clarifies that a defendant on examination status may receive volunt&yW (2d) 469, 219 NW (2d) 327.
treatmentbut, until committed under sub. (5), magt be involuntarily treated or  Seenote to 939.42, citing State Kolisnitschenko, 84 W (2d) 492, 267 NW (2d)
medicatedunless necessafgr the safety of the defendant or others. See s. 51.61 331(1978).
), (9), (h) and (i). Court properly directed verdict against defendant on issuaeftal disease or
Sub. (2) (g), like prior s. 971.14 (7), permits examinatiotheflefendant by an defect. State vLeach, 124 W (2d) 648, 370 NW (2d) 240 (1985).
expertof his or her choosing. It also allows access to the defendant by examinersseof expert evidence gfersonality dysfunction in the guilt phase of a criminal
selectedvy the prosecution at any stage of the competency proceedings. trial discussed. State Morgan, 195 W2d) 388, 536 NW (2d) 425 (Ct. App. 1995).
_ Sub.(3) requires the examiner to render an opinion regarding the probability ofThe power of the psychiatric excuse. Halleck, 53 MLR 229.
timely restoration to competendy assist the couirt determining whether anincem  Theinsanity defenseConceptual confusion and the erosion of fairess. MacBain,
petentdefendant shoulde committed for treatment. Incompetency commitmentgz MLR 1 (1983).
may not exceed the reasonable time necessary to determine whether there is a Sghy;qenceof diminished capacity inadmissible to show lack of intent. 1976 WLR
stantial probability that the defendant will attain competency in the foreseeatjgs
future: Jackson vindiana406 U.S. 715738 (1972). The new statute afsguires ’
thereport to include the facts and reasonitdch underlie the examiniarclinical . i .
findings and opinion on competency 971.16 Examination of defendant. (1) In this section:
Sub.(4) is based upon prigt 971.14 (4). The revision emphasizes that the-deter “ inian” f ; ;
minationof competency is a judicial matteBtate ex rel. Haskins Bodge County (a) PhySIClan .has the meaning given Im.;48.01 (5)
Court,62 Wis. 2d 250(1974). The standard of proof specified in State ex rel. Matalik (b) “Psychologist” means a person holding a véiikénse
v. Schubert57 Wis. 2d 315(1973) has been changed to confornth® “clear and unders.455.04
convincingevidence” standard of s. 51.20 (13) (e) and Addingtdexas441 U.S. y ) i
418(1979). [but se@987 Ws. Act 85 (2) If the defendant has entered a plea of not guilty by reason

Sub.(5) requires, in accordance with Jacksoimetiana406 U.S. 71§1972), that  of mental disease or defect or there is reason to believe that mental

competencycommitments be justified e defendarg’ continued progress toward 4: ; : :
becomingcompetent within a reasonable time. The maximum commitment perigdsease)r defect of the defendant will otherwise become an issue

is establishedit 18 months, in accordance with State ex rel. Haskibeage County IN the case, the coumtay appoint at least one physician or at least
Court,62 Ws. 2d 250(1974) and other data. dfdefendant becomes competent whilegne psychologist, but not more than 3 physicians or psychologists

committedfor treatment and later beconmiasompetent, further commitment is per f ; ; :
mittedbut in no event may the cumulated commitment periods ex@kstnths or or combination thereof, to examine the defendanttarnelstlfy at

the maximum sentence for theferise with which the defendaistchaged, which  the trial. The compensation of the physicians or psychologists
everis less. State ex rel. DeisingefTveffert, 85 Wis. 2d 257(1978). shallbe fixedby the court and paid by the county upon the order

Sub. (6) clarifies theprocedures for transition to civil commitment, alcoholism i i
treatmenbr protective placement when the competency commitment haseot of the court as part of the costs of the action. The receignpy

or is not likely to be, successful in restoring the defendant to competgheyew ~ Physicianor psychologist summoned under this section of any
statuterequires the defense counsel, district attorney and criminal court to be notifgthercompensation than that so fixeg the court and paid by the

whenthedefendant is dischged from civil commitment, in order that a redetermina i
tion of competency may be ordered at that stage. State ex rel. Pdiées80 Wis. county, or the ofer or promisé by any person to pay such other

2d 197,297 N.W 2d 881(1977). The procedures specified in suba@)not intended COMpensationis unlawful and punishable as contempt of court.
to be the exclusive means of initiating civil commitment proceedings against suFhe fact that the physician or psychologist has been appointed by

e See, e.g., In Matter of Hasklr] Ws. 2d 176(Ct. App. 1980). [Bill  tha court shall be made knowto the jury and the physician or

Judicial Council Note, 1990{Re amendment of (1) (c)] The McCreddmaring ~PSychologistshall be subject to cross—-examinatimnboth par
is substantially similar ipurpose to the preliminary examination. The standard fdies.

admissiorof telephone testimony should be the same in either proceeding. .
[Re amendment of (4) (b)] The standard for admission of telephone testimon¥ at(3) Not less than 10 days before trial, or at any other tirae

acompetency hearing is the same as that for a preliminary examination. See s. 9thi@gourt dire(_:tS, any physi_cian psychologist _aDDOinted under
(13)and NOTE thereto. [Re Orderfef-1-91] sub.(2) shall file a report ohis or her examination of the defend

Legislatureintended by reference to 973.155 in (5) (a) that good time credit i i i i
accordedpersons committed as incompeterstand trial. State Woore, 167 W (2d) #ht with the judge, who shall cause copiebe transmitted to the

491,481 NW (2d) 633 (1992). district attorney and to counsel for tdefendant. The contents of
Competencynearing may be waived by defense coundtiiout afirmative assent  the report shall be confldentla_l until the p_hyS|C|an or psychologist
of defendant. State Guck, 176 W (2d) 845, 500 NW (2d) 910 (1993). has testified or at the completion of the trifthe report shall cen
Due process requires prosecutimnshoulder burden of proving defendant is fit totain an opinion regarding the ability of the defendarappreciate
standtrial once the issue of unfitness has been properly raised. United States e)i rer|
SECv. Billingsley, 766 F (2d) 1015 (7th Cif.985). he wrongfulness of the defendamttonduct or to conform the
Wisconsin'snew competency to stand trial statute. Fosdal and Fullin. wBB oéelefendant'sonduct with the requirements of law at tinee of the
1982. . commissionof the criminal ofense chaged and, if sdicient
Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. informationis available to the physician or psychologistetach

I an opinion, his orher opinion on whether the defendant needs
971.15 Mental responsibility of defendant. (1) Aperson edicationor treatment and whether the defendant iscootpe
is not responsible focriminal conduct if at the time of such €on tanttg refuse medication or treatment. The defendant is not com
ductasa result of mental disease or defect the person lacked Syrentto refuse medicatioar treatment if, because of mental ill
stantialcapacity either to appreciate the wrongfulness of his or ss,developmental disabilifyalcoholism or drug dependence,
conductor conform his or her conduct to the requirements af lawnqafter the advantages adisadvantages of and alternatives to
(2) As used in this chaptethe terms “mental disease oracceptingthe particular medication or treatment have been
defect” do not include an abnormality manifested only bgxplainedto the defendant, one of the following is true:
repeatectriminal or otherwise antisocial conduct. (a) The defendant is incapable of expressing an understanding
(3) Mental disease or defect excluding responsibility is aof the advantages and disadvantages of accepting medication or
affirmative defense which the defendant must establish to-a re@atmeniand the alternatives.
sonablecertainty by the greater weight of the credible evidence. (p) The defendant is substantially incapable of applying an

Ilzliisstcr)gt: al\/?c?lzt?c;:g?due process to put the burden of fivenative defense of underStanding)f the advantages’ disadvantages and alternatives
mentaldisease or defect on the defendatiate vHebard, 50 W (2d) 408, 184 NW to hisor her mental |IIness, develOpmemal d'sab'WOhOI'sm

(2d) 156. or drug dependence in order to make an informed choice as to
Psychomotorepilepsy may be legally classified as a medtatase or defect. whetherto accept or refuse medication or treatment.

Spraguev. State, 52 W (2d) 89, 187 NW (2d) 784. . . .
The state does not have to prodesédence contradicting an insanity defense. The (4) If the defendant wishes to be examined by a physician,

burdenis on the defendant. GibsonState, 55 W (2d)1D, 197 NW (2d) 813. psychologisior other expert of his or her own choice, the examiner
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shallbe permitted to have reasonable access to the defendant forl. If one or more jurorarho participated in determining the
the purposes of examination. No testimony regarding the mentfiast plea become unabte serve, the remaining jurors shall deter
condition of the defendant shall be received fromphysician, minethe 2nd plea.

psychologistor expert withessummoned by the defendant unless 2. |f the jury is dischayed prior to reaching a verdict dme

not less than 3 days before trial a reportief examination has 2ndplea, the defendant shall not solely on #atount be entitled
beentransmitted to the district attorney and unless the prosecutiga redetermination of the first plea aadliferent jury may be
hasbeen dbrded an opportunity to examine and observe thftawnto determine the 2nd plea only

defendantf the opportunity has been seasonably demanded. The 3| an appellate court reverses a judgment as to the 2nd plea
statemay summon a physician, psychologist or oehggert o ts 1t not as to the first plea and remands for further proceedings, or
tify, but that witness shall not give testimony unless not less thae tria| courvacates the judgment as to the 2nd plea but not as

3 days before trial a written repat his or her examination of the 15 the first plea. the 2nd plea mav be determined byiereiift iu
defendantas been transmitted to counsel for the defendant. yrawnfor t?ﬂs burpose. P Y 4 iy

(5) If a physician, psychologist or other expert who has (4) |f the defendant is found not guiltye coursshall enter a
examinedhe defendant testifies concerning the defenslann judgmentof acquittal and dischge the defendant. If the defend

tal condition, he or she shale permitted to make a statement agnis found guilty the court shall withhol@ntry of judgment
to the nature of his or her examination, his or her diagnosis of dingdetermination of the 2nd plea.

mentalcondition of the defendant at the time of the commission (2) If the plea of not guilty by reason of mental disease or

of the ofense chaged, his or her opinion as to the ability of th% o : ; .
. , efectis tried to a jurythe court shall inform the jury that théest
defendanto appreciate the wrongfulnesstbé defendars con of a verdict of not guilty by reason of mental disease or defect is

ductor to conform to the requirements of law and, ifisignt P o . h
informationis available to the physician, psychologist or expetf?at’ in lieu ofcriminal sentence or probation, the defendant will

e ; g committed to the custody of the department of health and
;Oe:aedaChe?jri]cgglonrllocr)]r, tk;ga?ragﬁ{ gplnl Igtnhgrnt\tlwvgztggntc:]:n?ie:ciﬁ%”y services and will be placed an appropriate institution

sm S unlessthe court determinethat the defendant would not pose a
competent to refuse medication or treatment forddgsfendans

mentalcondition. Bstimony concerning thaefendant need for dangerto himself or herself or to others if released under eondi
medicationor tréatment an):j competer?ce to refuse medicationt'ornsOrdere‘j by the court. No verdict on the plea of not guilty by
treatmenimay not be presented before the jury thelekermining r&5sorof mental dlsee}se or defect may be valid or received unless
the ability of the defendant to appreciate the wrongfulness of 5 rzeoto b¥ at dlefa stdf|ve—13|xth? of tge JUI’Or?. b f

or her conduct or to conform his or her conduct with the require (3) (&) If @ defendant is not found not guilty by reason of- men
mentsof law at the time of the commission of the criminéenge (@l disease odefect, the court shall enter a judgment of conviction

chaged. The physician, psychologist or other expert shall be pgPdshall either impose or withhold sentence undé78.13 (2)
mitted to make an explanation reasonably serving to clarify his or (b) If a defendant is found not guilty by reason of mental dis
her diagnosis and opinion and may be cross—examinedaas/to €aseor defect, the court shall enter a judgment of not guilty by rea

matterbearing orhis or her competency or credibility or the valid Sonof mental disease or defect. The court shall thereupon proceed
ity of his or her diagnosis or opinion. unders.971.17 A judgment entered under this paragraph is-nter

(6) Nothing in this section shall require the attendance at tmgqtoryt;[lo the commitmﬁnt (;rder entered undef&l.17and
trial of any physician, psychologist or other expert witness for afy/'€Wableupon appeal thereirom.

A . . History: 1987 a. 861989 a. 31334, 1995 a. 2%.9126 (19)
purposeother than the giving of his or her testimony Judicial Council Note, 1987:Wisconsin presently requires each elemerhef

History: 1989 a. 31359, 1991 a. 391995 a. 268 crime (including any mental element) to fs@ven before evidence is taken on the
Denial of defendang motion for a directed verdict after defendsusgéinitywit-  pleaof not guilty by reason of mental disease or defect. This statute provides for the
nesse$ad testified and the state had rested, and then allowing 3 witnesses appojtecedurabifurcation of the pleas of not guilty and not guilty feason of mental
by the court taestify, was not an abuse of discretion. StatBargenthal, 47 W (2d) diseaseor defect, in order that evidence presented on the latter issue not prejudice

668,178 NW (2d) 16. determinatiorof the former State ex rel. LaFollette Raskin 34 Wis. 2d 607(1976).
Therules stated in the Bgenthal case apply where the trial is to the coluetvis Thelegal efect of a finding of not guilty by reason of mental disease or defect is
v. State, 57 W (2d) 469, 204 NW (2d) 527. that the court must commit the defendant to the custody of the department of health

It is not error to allow a psychiatrist to expres®gimion that no psychiatrist could andsocial services under s. 971.17. ) _
form an opinion as to defendamtegal sanity because of unknown variables. Kemp Sub.(1) (c) provides several necessary exceptions to the prior stakdgairement
v. State, 61 W (2d) 125, 2INW (2d) 793. thatthe same jury try both pleas in order to avoid unnecessary redeterminations of

“Mental condition” within meaning of (3) refers to the defense of mental diseag¥ilt. Kemp v State61 Ws. 2d 125(1973). )
or defect, not to an intoxication defense. Lovedd§tate, 74 W (2d) 503, 247 NW Sub.(2) allows a five-sixths verdict on the plefnot guilty by reason of mental
(2d) 116. diseaseor defect. [87 Act 86]

An indigent defendant is constitutionally entitled to an examining physician atConstitutionalityof directed verdict against criminal defendant on issuiesahity
stateexpense when mental status is an issue, but this statute is not the vehicle to sepfgld. Leach vKolb, 911 F (2d) 1249 (1990).
this constitutional obligation. State Burdick, 166 W (2d) 785, 480 NW (2d) 528  Restricting the admission pBychiatric testimony on a defendantiental state:
(Ct. App. 1992). Wisconsins Steele curtain. 1981 WLR 733.

971.165 Trial of actions upon plea of not guilty by rea - 971.17 Commitment of persons found not guilty by

son of mental disease or defect. (1) If a defendant couples reason of mental disease or mental defect. (1) CommiT-
aplea of not guilty with a plea of not guilty by reason of mentalent PEriop. When adefendants found not guilty by reason of
diseaseor defect: mentaldiseas®r mental defect, the court shall commit the person

(a) There shall be a separation of the issues with a sequeriidine department of health and family services for a specified
orderof proof in a continuous trialThe plea of not guilty shall be Periodnot exceeding two-thirds of the maximum term of impris
determinedirst and the plea of not guilty by reason of mental di®nmentthat could be imposed under9§.3.15 (2) (apgainst an
easeor defect shall be determined second. offenderconvicted of the same crime or crimes, includingris-

(b) If the pleaof not guilty is tried to a jurythe jury shall be OnMentauthorized by s846.65 (2) (f) (2)) (d) or (3m), 939.62
informed of the 2 pleas and that a verdict will be taken upon {f89.621939.63939.635939.64 939.641939.645940.09 (1b)
pleaof not guilty before the introduction of evidence on the pled1d940-25 (Illb)abr;d961b48and ort]her pgpalty Qn.han%;ment-stat
of not guilty by reasonf mental disease or defect. No verdict of‘# eﬁ' as appiicable, su {(e.ct to the cre |t_pr|QfV|S|(r)1ns %155
the first plea may be valid or received unless agreed talby || € maximum term of imprisonment is life, the commitment

period specified by the court may be life, subject to termination

jurors.
If both pl ied to a juthat jury shall be th undersub.(5)
(C) oth pleas are tried to a Jumat Jury shall be the same, NOTE: Sub. (1) is shown as affected by tee acts of the 1995 legislaterand
exceptthat: asmerged by the evisor under s. 13.93 (2) (c).
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(1g) If the defendant under sult) is found not guilty of a fel reporton the type of treatment and services that the person may
ony by reason of mental disease or defect, the court shall infon@edwhile in the community on conditional release.

the defendant of the requirements and penalties un@éi 29 (f) The costs of an examination ordetetler par(a) shall be
(1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (&) Ifthe paidby the countyupon the order of the court as part of the costs

defendanunder sub(1) is found not guilty by reason of mentalof the action.

diseaseor defect for a violation of 840.225 (1)r(2),948.02 (1) (g) Within 10 days after the examinsmreport is filed under

or (2) or 948.025 the court shall require the person to provide gqy (c), the court shall hold a hearing to determine whether com

biological specimerto the state crime laboratories for deoxy¥ibomitment shall take the form of institutional care conditional
nucleicacid analysis. release.

(b) 1. If the defendant under syb) is found not guilty by rea 3) COMMITMENT ORDER. (a) An order for commitment under
sonof mental disease or defect for a violation, or for the solicitgyis section shall specify either institutionzdre or conditional
tion, conspiracy or attempt to commit a violation, 340.22(2),  (g|ease. The court shall order institutional care if it finds by clear
940.225 (1)(2) or(3), 944.06 948.02 (1)or (2), 948.025948.05 5 convincingevidence that conditional release of the person
948.055948.06 948.07 948.0§948.110r948.30 or of $.940.30 61d pose a significant risk of bodily harm to himself or herself
or 94Q.31|f the victimwas a minor and the defendant was not tgﬁto others or of serious property damagfethe court does not
victim's parent, the court shall require the defendant to comp{y,yethis finding, it shall order conditional release. In determin
with the reporting requirements undeBg1.45 ing whether commitment shall be for institutional care or condi

2. Except as provided in subl, if the defendant undeub.  tional releasethe court may considerithout limitation because
(1) is found not guilty by reason of mental disease or defect for as¢/enumeration, theature and circumstances of the crime, the
violation, or for the solicitation, conspiracy or attempt to commi§erson’smental history and present mental condition, where the
anyviolation, of ch.940, 944 or 948 or s5.943.01t0 943.15 the  personwill live, how the person will support himself or herself,
court may require the defendant to comply with the reportingnat arrangements are available to ensure that the person has
requirementsunder s.301.45if the court determines that theaccesgo and will take necessary medication, and what arrange
underlying conduct was sexuallynotivated, as defined in s. mentsare possible for treatment beyond medication.

980.01(5), and that it would be in the interestpublic protection (b) If the state proves by clear and convincing evidence that the

to have the defendant report unde8®1.45 . ‘ Y
NOTE: Sub. (1m) is shown as affected eff. 6-1-97 b995 Wis. Act 44Q Prior personis not compete_m to refuse medication or treatm‘?”h{f"r
to 6-1-97 it reads: person’smental condition, under the standard specified in s.
E’lr(nl)) 'SEfXUAIZj ASSAUL_T F<§GISTR/mONf AND TI|EZ‘I_’ING. If thfé| dfefer}dant L}nlde_r 971.16(3), the court shall issue, as part of the commitment prder
sun. is found not gui reason of mental disease or defect for a violation H H H
of 5. 940.225 (1) or ?2)"5’483f02 (1) or () 948.025, the court shall equire the anorder that the person is not competent to refuse medication or
personto provide abiological specimen to the state crime laboratories for deoxy treatmentfor the persors mental condition and thathoever
ribonucleic acid analysis and tocomply with the reporting requirements of s. administersthe medication or treatment to the perssirall

175.45. observeappropriate medical standards.

(2) INVESTIGATION AND EXAMINATION. (&) The courshall (¢ If the court ordespecifies institutional care, the department
enteran initial commitment order under this section purst@nt of pealth and family services shall place the person in an institu
a hearing held as soams practicable after the judgment of nofion ynder s51.37 (3)that the department considers appropriate
guilty by reason of mental disease or mental defect is entéred;, |ight of the rehabilitative services requiriegthe person and the
the court lacks sticient information to make the determ'”at'onprotectionof public safety If the person is not subject to a court

requiredby sub.(3) immediately after trial, imay adjourn the g gerdetermining the person to be not competent to refuse medi
hearingand order the department of health and family servicesdQiqn or treatment for the persaniental condition and if the

conducta predisposition investigation using the procedure in &4t tionin which the person is placed determines that the person
972.150r a supplementary mentkamination or both, to assistgp |4 pe subject to suctvaurt orderthe institution may file with
the court in framing the commitment order the court, with notice tahe person and his or her counsel and the
(b) If a supplementary mental examination is ordered undgitrict attorneya motion for a hearing, under the standard speci
par.(a), the court mayppoint one or more examiners having thgeq in s.971.16 (3) on whether the person is not competent to
specialized knowledge determined by the court to be approprigif;semedication or treatment. A repam which the motion is
to examine and report upon the condition of the perdorlieu  pasedshall accompany the motion and notice of motion and shall
thereof thecourt may commit the person to an appropriate menfgkjydea statement signed by a licensed physician that asserts that
healthfacility for the periodspecified in paKc), which shall count  he person needs medication or treatment and that the person is not
asdays spent in custody unde9§3.155 competentto refuse medication or treatment, based on an
(c) An examiner shall completan inpatient examination examinationof the person by a licensptlysician. Vithin 10 days
underpar (b) and file the report within 15 days after the examinaiftera motion is filed under this paragraph, the court shetkr
tion is ordered unless, for good cause, the examiner cannet c@fihe the persors competency to refuse medication or treatment
pletethe examination and requests an extension. In that case f#fi¢he persors mental condition. At the request of the person, his
courtmay allow one 15-day extension of the examination periagk her counsel or the district attornelye hearing may be pest
An examiner shall complete an outpatient examination and file thgned,but in no case may the postponed hearing be held more
report of examinationwithin 15 days after the examination isthan20 days after a motida filed under this paragraph. If the-dis
ordered. trict attorneythe person ankiis or her counsel waive their respec
(d) If the court orders aimpatient examination under pés), tive opportunities to present other evidence on the issue, the court
it shall arrange for the transportation of the person to the examghall determine the persastompetency to refuse medication or
ing facility within a reasonabl¢ime after the examination is treatmenton the basis of the report accompanying the motion.
orderedand for the person to be returned to the jail or asithin  the absence of these waivers, the court shall hold an evidentiary
areasonable time after the examination has been completed.hearingon the issue. If the state prou®sevidence that is clear
(e) The examiner appointed under.p@) shall personally andconvincingthat the person is not competent to refuse medica
observeand examine the person. The examiner or facility shéilbn or treatment, under the standard specified #7%.16 (3) the
have access to the persopast or present treatment records, aurtshall ordetthat the person is not competent to refuse medica
definedin s.51.30 (1) (b)and patient health care records, as praion or treatment for the pers@rnental conditiomnd that whe
videdunder s146.82 (2) (c) If the examiner believes that thepereveradministers the medication or treatment to the pesbaii
son is appropriate for conditional release, the examstall observeappropriate medical standards.
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(d) If the court finds that the person is appropriate for conds.977.05 (4) (j) If the person petitions through counsel, his or her
tional release, the court shall notify the department of health aadorneyshall serve the district attorney
family services. The department of health tawdily services and  (¢) Within 20 days after receipt of the petition, the court shall
the countydepartment under §1.42in the county of residence appointone or more examiners having the specialized knowledge
of the person shall prepazeplan that identifies the treatment an@jeterminedby the court to be appropriate, who shall examine the
servicesjf any, thatthe person will receive in the communifthe  personand furnish a written report of the examination to the court
planshall address the perssmieed, if anyfor supervision, medi within 30 days after appointment. The examiners shall have rea
cation, community support services, residential services, vocgonableaccess to the person fourposes of examination and to
tional services, and alcohol or other drug abuse treatment. Rg persons past and present treatment records, as defined in s.
departmentof healthand family services may contract with 351.30(1) (b) and patient health care records, as provided under
countydepartment, under51.42 (3) (aw) 1. dwith another pub - s 146.82 (2) (c) If any such examiner believes that the peison
lic agency or with a private agency to provide the treatment agighropriatefor conditional release, the examiner shall report on

servicesdentified in the plan. The plan shall speaififo will be  thetype oftreatment and services that the person may need while
responsiblefor providing the treatment and services identified i, }he community on conditional release.

theplan. The plan shall be presented to the court for its approva . . - -
within 21 daysafter the court finding that the person is appropriat (ggf:; ??[hceor(art'ovytltgfotﬁg dl:tﬁhall,;?:é tgfaﬁwei::gcr)?svgillghénwsit?\
for conditional releaseinless the county department, departme y P o PP el "

the court, unless the petitioner waives this time limit. Expenses

of health and family services and person to be releagspebst ; ; . . >
o . proceedings under this subsection shall be paid as provided
additionaltime to develop the plan. If the county department of ders.51.20 (18) The court shall grant the petition unless it

the persons county of residence declines to prepare a plan, t} A i
departmenbf health and family services may arrangedfoother 11ds by clear and convincing evidence that the person wmsd

countyto prepare the plan if that county agrees to prepare the gignignificant risk of bodily harm to himself or herself onihers
andif )t/he ri)ndli?/idual wﬁl be living in thgt c%unty prep or of serious property damage if conditionally releasedndking

.- causeof enumeration, theature and circumstances of the
; A ditionallv rel d ) biect to th dii lime, the persors mental history and present mental condition,
vices. /1 conaitionally released person IS subject (o th€ conditions, o ratpe person will live, how the person will support himself

setby thecourt and to the rules of the department of health ajd Jo ¢ \yhat arrangements are available to ensure that the person
family services. Before a person is conditionally released by gi

A . . 7. Tds access to and wiltake necessary medication, and what
cou_rtunder this subsection, the court shall so notify the municip. angementare possible for treatment beyond medication.
police department and county shéfdr the area where the person : . . .
will be residing. The notification requirement under this para (€) If the courfindsthat the person is appropriate for condi
graphdoes not apply if a municipal departmentounty sherif tlongl relea§e, the court shall notify the departlment qf health and
submitsto the court a written statement waiving the righbeéo family services. The department of health &ardily services and
notified. If the department dfiealth and family services allegeshe countydepartment under §1.42in the county of residence
thata released person has violated any condition or rule, or that@h&he person shall prepaaeplan that identifies the treatment and
safetyof the persorr others requires that conditional release €rvicesif any, thatthe person will receive in the communifjhe
revoked he or she mae taken into custody under the rules of thBlanshall address the perssmieed, if anyfor supervision, mesli
department. The department of health and family services sh&ftion, community support services, residential services, voca
submita statement showing probalsiause of the detention angtional services, and alcohol or other.drug abuse treatmer_lt. The
a petition to revoke the order for conditional release to the coffePartmentof healthand family services may contract with a
mitting court and the regionalfiafe of the state public defendercountydepartment, under 51.42 (3) (aw) 1. dwith another pub
responsibldor handling cases in the county where the committirlt§ agency or with a private agency to provide the treatment and
court is located within 48 housster the detention. The court shalservicesdentified in the plan. The plan shall speaiffio will be
hearthe petition within 30 days, unless the hearing or time-ded@sponsiblefor providing the treatment and services identified in
line is waived by the detained person. Pendingréwecation theplan. The plan shall be presented to the court for its approval
hearingthe department of health and family services may detapthin 60 daysafter the court finding that the person is appropriate
the person in a jail or in a hospital, center or facility specified dpr conditional releaseinless the county department, department
s.51.15 (2) The state has the burden of provingtear and con  Of health and family services and person to be releaspebst
vincing evidence that any rule or conditiohrelease has been vio additionaltime to develop the plan. If the county department of
lated,or that the safety of the person or others requires that-coribie persons county of residence declines to prepare a plan, the
tional release be revoked. tiie court determines after hearingdepartmenbf health and family services may arrangedioother
thatany rule or condition of release has been violated, or that gintyto prepare the plan if that county agrees to prepare the plan
safetyof the persomr others requires that conditional release tandif the individual will be living in that county

revoked,it may revoke the order for conditional release @amtbr (4m) NOTICEABOUT CONDITIONAL RELEASE. (@) In this subsec
that the releasegerson be placed in an appropriate institutiofion;
unders.51.37 (3)until the expiration of theommitment or until 1. “Crime” has the meaning designated i949.01 (1)

againconditionally released under this section. 2. “Member ofthe family” means spouse, child, sibling, par
(4) PETITION FORCONDITIONAL RELEASE. (@) Any person Who gnior legal guardian.

is committed for institutional care mapetition the committing N . .
courtto modify its order by authorizing conditional releasatif 3. . V'gt'm means a person against whom a crime has been
least6 months have elapsed since thiéial commitment order committed. » )
was entered, the most recent release petition was denied or théP) If the court conditionally releases a defendant under this
mostrecent order for conditional release was revoked. The-diré€ction,the district attorney shall notify all of the following in
tor of thefacility at which the person is placed may file a petitioAccordancavith par (c):
underthis paragraph on the persetehalf at any time. 1. The victim of the crime committed by the defendantfor

(b) If the persorfiles a timely petition without counsel, thethevictim died as a result of the crime, an adult member of the vic
courtshall serve a copy of the petition the district attorney and, tim’s family or, if the victim is younger than 18 years old, the vic
subjectto sub(7) (b), refer the matter to the state public defendéim’s parent or legal guardian.
for determination of indigency and appointment of counsel under 2. The department of corrections.
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(c) The notice under pab) shall inform the departmewf 3. “Victim” means a person against whom a crime has been
correctionsand the person under pép) 1. of the defendans committed.
nameand conditional release date. The disatttrney shall send  (b) If the court orders that the defendammmitment is ter
the notice, postmarkedo later than 7 days after the court ordefginatedunder sub(5) or that the defendant be disofped under

the conditional release under this section, to the departmentsgb (6), the department of health and family services shall notify
correctionsand to the last-known address of the person under par of the following:

(b) 1. o 1. If the person has submitted a card under@arequesting
(d) Upon request, the department of health and faseilyices notification, the victim of the crime committed by the defendant,
shall assist district attorneys inbtaining information regarding or, if the victim died as a result of tieeime, an adult member of
personsspecified in par(b) 1. the victim's family ot if the victim is younger than 18 years old,
NOTE: Sub. (4m) is shown as affected eff. 6-1-97 by 1995 Wis. Act 440. Priortha victim’'s parent or legal guardian
to 6-1-97 it reads: o
(4m) NOTICE TO VICTIMS ABOUT CONDITIONAL RELEASE. (@) In this subsee 2. The department of corrections.
tion: ; ;
1. “Crime” has the meaning designated in s. 949.01 (1). © The notice under pa) shall inform the departmenf
2. “Member of the family” means spouse, child, sibling, pant or legal guard Correctlonsand th? person under pdb) 1. of the defendans
ian. nameand termination or dischge date. The department of health

3. “Victim” means a person against whom a crime has been committed. B : ;
(b) If the court conditionally releases a defendant under this section, the dis and fam"y services shall send tmetice, postmarked at least 7

trict attorney shall notify the following person, if he or she can be found, in daysbefore thedefendans termination or dischge date, to the

accordancewith par. (): the victim of the crime committed by the defendant or ~ departmenbf correctionsand to the last-known address of the
if the victim died as a esult of the crime, an adult member of the victins family personunder par(b) 1.

or, if the victim is younger than 18 years old, the victing parent or legal guarc ) ) ]
ian. (d) The department of health and family services shall design

(c) The notice under par (b) shall inform the personunder par. (b) of the e :
defendant'sname and conditional elease date. The district attorney shaend andprepare cards for persons SpECIerd n @aﬂ' tosend to the
the notice, postmarked no later than 7 days after the court orders the conditional . SS ve s S S
he noti ked no later than 7 days after th ders the conditional department.The cards shall have space for these per {0
release under this section, to the last-known adelss ofthe person under par (b).  vide their names and addresses. the nartisecdipplicable defend
(d) Upon request, the department of health and family services shall assist-dis . . ! . .
trict attorneys in obtaining information regarding persons specified in par(b). antand any other information the department determines is-neces

(5) PETITION FOR TERMINATION. A person on conditional S&y. The department shall provide the cards, withoutgeheo
releasepr the department of health and family services on his @igtrictattorneys. District attorneys shall provide the cards,-with
her behalf, may petition the committing court to terminate tH@utchage, to persons specified in p@r) 1. These persons may
orderof commitment. If the person files a timely petition withougendcompleted carde the department. All departmental records
counselthe court shall serveapy of the petition on the district OF Portions of records that relate to mailing addres$éese per
attorneyand, subject to sul§7) (b), refer the matter to the stateSOnsare not subject to inspection or copying undei9s35 (1)
public defender fodetermination of indigency and appointmen@Xceptas needed to comply with a request under i) (d)or
of counsel under 977.05 (4) (j) If the person petitions through S- 30146 (3) (d) ,
counselhis or her attorney shall serve the distaittorney The  NOTE: Sub. 6m)is shown as affected eff. 6-1-97 b995 Ws. Act 440 Prior
petition shall bedetermined as promptly as practicable by the 6m) Norice TovicTiMs ABoUT TERMINATION OR DISCHARGE. (a) In this sub
courtwithout a jury The court shall terminate tloeder of com  section: _ _ _
mitmentunlessit finds by clear and convincing evidence that fur 1. ‘Crime” has the meaning designated in s. 949.01 (1).
ther supervision is necessary to prevent a significant risk of bodily’ Member of the family” means spouse, child, sibling, paent or legal guard
harmto the person do others or of serious property damage. In 3. “Victim” means a person against whom a crime has been committed.
makingthis determination, the court may consjdeithoutlimi- (b) If the court orders that the defendants commitment is terminated under

- . . ﬁUb' (5) or that the defendant be discharged under sub. (6), the department of
tation because of enumeratiottie nature and circumstances Ofeaith and family servicesshall notify the victim of the crime committed by the
the crime, the persoa’mental history and current mental condidefendant, or, if the victim died as a esult of the crime, an adult member of the
tion. the persors behavior while on conditional release ﬂmhs victim’ s family or, if the victim is younger than 18 years old, the victing parent

! L § or legal guardian,after the submission of a card under par(d) requesting notifi
for the persors living arrangements, support, treatment and othgfiion, _ _
requiredservices after termination of the commitment ardér d $C) dTh% notice unge;r par (k? shall dl,nfohrm th% pterigméndernpar- gb)fgf tf;t%

HH H H B erenaantsname ana termination or aischarge date. | ne department of heal
petition under this SUb.SeCtlon may not tled unless at least 6 and family services shall send the notice, postmarked &ast 7 days befoe the
monthshaveelapsed since the person was last placed on-Corgdifendantstermination or discharge date, to the last-known addessof the per

tional release or since the mastent petition under this subsec sonunder par. (b) ) ] )
tion was denied (d) The department of health and family services shall design and gpare
' cards for persons specified in par(b) to send to the department. The cards shall
(6) EXPIRATION OF COMMITMENT ORDER. (@) At least 60 days hhavesplacebflordthfesedpersorés to prmrj]e theflr names ai?d(.jaddesses, tge name of
i ot ; the applicable defendant and any other information the department determines
prior to the expiration of a Cpmmltment order Ur?der gup.the is necessary The department shall povide the cards, without charge, to district
departmenof health and family services shall notify all of the fol attorneys. District attorneys shall piovide the cards, without chargeto persons

Iowing: specifiedin par. (b). These persons may send completed cards to the department.
. All departmental records or portions of lecords that relate to mailing addresses
1. The court that committed the person. of these persons a not subjectto inspection or copying under s. 19.35 (1), except
2. The district attorney of the county in which the cormitisneeded to comply with a equest under sub. (4m) (d).
mentorder was entered. (7) HEARINGS AND RIGHTS. (&) Thecommitting court shall
3. The appropriate county department undebXk42 or conductall hearings under thigsection. The person shall be given
51.437 ) reasonable notice of the time and place of each such hea@tirg.

courtmay designate additional persons to receive these notices.

the court shall dischae the person, subject to the right of the, . (?) Without limitation by enumeration, at any hearing under
departmenbf health and family services or the appropriate coun%)'S section, the person has the right to: o
departmentinder s51.420r51.437to proceed against therson 1. Counsel. If the person claims or appears to be indigent, the
underch.51 or 55.If none of those departments proceeds agair@urt shallrefer the person to the authority for indigency deter
the person under c51 or55, the court may order the proceedingminationsunder s977.07 (1)

(b) Upon the expirationf a commitment order under silb),

(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (a) In this 2. Remain silent.
subsection: 3. Present and cross—examine witnesses.

1. “Crime” has the meaning designated i849.01 (1) 4. Have the hearing recorded by a court reporter

2. “Member ofthe family” means spouse, child, sibling,par (c) If the person wishes to be examinedayphysician, as
entor legal guardian. defined in s971.16 (1) (a)or a psychologistasdefined in s.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(4m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(4m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(4m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/977.05(4)(j)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.42
https://docs.legis.wisconsin.gov/document/statutes/1995/51.437
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/51.42
https://docs.legis.wisconsin.gov/document/statutes/1995/51.437
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2055
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2055
https://docs.legis.wisconsin.gov/document/statutes/1995/949.01(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(5)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(6m)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1995/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.17(4m)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/301.46(3)(d)
https://docs.legis.wisconsin.gov/document/acts/1995/440
https://docs.legis.wisconsin.gov/document/statutes/1995/977.07(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.16(1)(a)

13 Updated 95-96Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.20

971.16(1) (b), or other experdf his or her choice, the procedureservedshall be conclusively presumed to be the county in which
unders.971.16 (4)shall apply Upon motion of an indigent per the crime was committed.

son,the court shall appoint a qualified and available exanfoter  (8) In an action for a violation of 848.31, the defendant may
the person at public expense. Examiners for the person or the gis tried in the county where the crime was committed or the
trict attorney shall have reasonable access to the persparor countyof lawful residence of the child.

poses oexamination, and to the persepast and present reat  g)" | an action under 801.45 (6) the defendant may tied
mentrecords, as defined in%1.30 (1) (b)and patient health care;j, t(h()e defendars’ county of resid(er%ce at the time tha){ the com

recordsas provided under $46.82 (2) (c) plaintis filed or if the defendant does not have a county of resi
(d) Upon a showing by the proponent of gmadise under s. gencein this state at the time that the complaint is filed, @uynty
807.13(2) (c) testimony may be received into the record of a-heap which he or she has resided while subject 804.45
ing under this section by telephone or live audio-visual means.NOTE: sub. (9) is shown as amended eff. 6-1-97 1§95 Wis. Act 44Q Prior
(8) AppLicaBILITY. This section governs the commitmentto 6-1-97 it rads: o
releaseand dischae of persons adjudicated not guilty by reaSOgh s county of esidence athe iime that e complait & fed or  he cetond.
of mental disease or mental defect fdienfes committed on or ant does not have a county ofasidence in this state at the time that the complaint
afterJanuary 1, 1991. The commitment, release and digloér is filed, any county in which he or she hasasided while subject to s. 175.45.
personsadjudicated not guilty by reason of mental disease or menHistory: 1987 a. 3321993 a. 98486, 1995 a. 440 o
fal defect for dlenses committed prior 1o January 1. 1991, shallV1ereaibr o e fegstaton o and act of solsng concioutons were e
begoverned by.971.17 1987 stats., asfatted byl989 Wscon- . State, 73 W (2d) 685, 245 NW (2d) 906.
sin Act 31

N ﬂﬁ}?%) 197 (5158‘;?219%777 c. 335431138797 0-432§f4121§3a9gg ;-83595(1:19- oCtd O&g%r 971.20 Substitution of judge. (1) DerINITION. In this see
X N a. Z a. 3 , Sup. t. Ordel H 1 - ” B A
W (2d) it (1990):1991 a. 39189, 269, 1993 a. 1698, 227 1995 a. 26.9126 (19) 10N, “action” means all proceedings before a court from the filing

1995a. 417 425,440, 448 s. 13.93 (2) (c). of a complaint to final disposition at the trial level.

Judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard for i ;
admissionof testimony by telephone or live audio-visual means at hearings unger (2) .ONE SUBSTITUTION. In any crlml_nalactlon, the defendant
this section to that governing other evidentiary criminal proceedjRgsOrder asa right to only one substitution afjudge, except under sub.

1-1-91] (7). The right of substitution shall be exercised as provided in this
Thereis no right to jury trial in recommitment proceedings under sub. (3), due Pi€action

cessclause or equal protection clause. Stafd.®. 159 W (2d) 206, 464 NW (2d) '

41 (Ct. App. 1990). (3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY

_ DHSSnot the county is responsible for funding the conditions for a person conglix AMINATION. (a) In this subsection, “judge” includes a court

Eg?ﬂ'gg?fgggf under this section. Ral@vers, 174 W (2dJ09, 497 NW (2d) 724 o mmjssionerwho is assigned to conduct the preliminary

It i not a denial of due process for an insanity acquitee to be confined to a s¥@mination.

healthfacility for so long as he or she is considered dangerous, although sane, pro (b) A written request for the substitution of afeient judge
vided that thecommitment does not exceed the maximum term of imprisonmept

which could havebeen imposed for the criminaffefise chaged and where the state 101 the judge assigned to preside at the preliminary examination
bears the burden of proof that the commitment should continue because the individy be filed with the clerk, or with the court at the initial appear
t‘z‘ﬂfgi ‘(’i‘ggg)’ to himself, herself or others. StaRawdall, 192 W (2d) 800, 532 NW ance  |If filed with the clerk, the request mustfiled at least 5 days

' before the preliminary examination unless the court otherwise
971.18 Inadmissibility —of statements for purposes of permits. Substitution of a judge assigneéd a preliminary
examination. A statement made by a person subjectgzbto examinationunder this subsection exhausts the right to substitu
chiatric examination or treatment pursuant to this chapter for tHen for the duration of the action, except under .
purpose®f such examination or treatment shall not be admissible (4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A
in evidence against the persoraeimy criminal proceeding on anywritten request for thesubstitution of a diérent judge for the

issueother than that of the persenhental condition. judgeoriginally assigned to the trial of the action may be filed with
History: 1993 a. 486 the clerk before making any motions to the trial court and before
arraignment.

971.19 Place of trial. (1) Criminal actions shall be tried in

the county where the crime was committed, except as otherwisgeo, judge is assigned to the trial of an action and the defendant
provided. » . has not exercised the right to substitute an assigalee, a writ

(2) Where2 or more acts are requisite to the commission @ request for the substitution tife new judge may be filed with
anyoffense, the trial may be in any county in which any of sugfe clerk within 15 days of the cleskgiving actual notice or send
acts occurred. ing notice of theassignment to the defendant or the defendant’

(3) Wherean ofense is committed on or within one—foutth attorney. If the notification occurs within 20 days of the date set
amile of the boundary of 2 or more counties, the defenaayt for trial, the request shall be filed within 48 hours of the cterk’
betried in any of such counties. giving actual notice or sendingptice of the assignment. If the

(4) If a crime is committed in, on or against any vehicle-pagsotification occurs within 48 hours of the trial or if there has been
ing through or within this state, and it cannot readily be edetgro notification, the defendant may make an oral or written request
minedin which county the crime was committed, the defendaf@r substitution prior to the commencement of the proceedings.
may be tried in any county through which such vehicle has passed6) SUBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
or in the county where the defendaritavel commenced or termi In actions involving more than one defendant, the request fer sub
nated. stitution shall be made jointly by all defendants. If severance has

(5) If the act causing death in one county and the deathbeengranted and the right to substitute has not been exercised
ensuesn anotherthe defendant may be tried in either courify prior to the granting of severance, the defendant or defendants in
neitherlocation can be determined, the defendant may be triedeiachaction may request a substitution under this section.
the county where the body is found. (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate

(6) If an ofense is commenced outside the state and is camourtorders a new trial asentencing proceeding, a request under
summatedwithin the state, the defendamtay be tried in the this section may bdiled within 20 days after the filing of the

(5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If

countywhere the dénse was consummated. remittitur by the appellate court, whether or not a request for sub
(7) If a crime is committed on boundary waters at a plagéitutionwas made prior to the time the appeal was taken.
where2 or more counties have common jurisdiction und2rGs (8) PrROCEDURESFORCLERK. Upon receiving a request feub

or 2.04 or under any other lawhe prosecution may be in eitherstitution, the clerk shall immediately contact the judge whose sub
county. The county whose proceagainst the dénder is first stitution has been requested fardetermination of whether the
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requestvas made timely and in proper form. If no determinatimNai\ier %f the substitution. StateAustin, 171 W (2d) 251, 490 NW (2d) 780 (Ct.
is made within 7 days’ the clerk shall refer the matter to the Crﬁ@@heiza)case is assigned to a newly appointed judge prior to the apsoiakeeg
judgefor the determma}non and reassignment OfelttioN as Nec  yhejudicial oath, the time limit to request a substitution commenceéiseodate the
essary. If the request is determined to be proplee clerk shall appointee becomes a judge. StronBane CountCircuit Court, 184 W (2d) 223,

requesthe assignment of another judge undetsd..03 416 NW (2d) 451 (Ct. App. 1994). A A A
) - Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce
(9) JUDGE'SAUTHORITY TOACT. Upon the filing of a request for pail prior to the bindover was not a motitmthe trial court which prevented filing

substitutionin proper form and within the proper time, the judgerequest for substitution. MaceGreen Lake Co. Circuit Court, 193 W (2d) 208, 532
whosesubstitution has been requested has no authority to act filf (2d) 720 (1995).

therin the action except to conduct the initial appearance, accg% 22 Change of place of trial. (1) The defendantay

pleasand set bail movefor a change of the place of trial on the ground that an tmpar
ma(l?a)e Ir:r?;cliweoiz ?ﬁg#gﬁ;\,ﬁnre?gren? for substitution of a JUdgetiaI trial cannot be had in the countfhe motion shall be made
y 9 ) atarraignment, but it may be made thereafter for cause.

STATE OF WISCONSIN (2) Themotion shall be in writing anslupported by &flavit

CIRCUIT COUR which shall state evidentiary facts showing the nature of the-preju

... County dicealleged. The district attorney may file countdidaivits.

State of Visconsin (3) If the court determines that there exists in the county where
VS, theaction is pending such prejudice that a fair trial canndicioe

....(Defendant) it shall order that the trial be held in any county where an impatrtial

Pursuanto s.971.20the defendant (or defendants) request (82! €an _tlfﬁ h_a<(jj. Onlﬁ’ 0”3 cha?]ge rr?ay be grrz]anted u_ntlje:]tkrlis sub
a substitution for théfon. .... as judge in the above entitled actiorpection- The judge who orders the change in the pid¢eal shal
Dated.... 19 presideat the trial. Preliminary matters prior to trial may be-con

) ductedin either county at the discretion thie court. The judge
....(Signature of defendant or defendsuiftorney) shall determine where the defendant, if he or she is in custody
(11) RETURNOF ACTION TO SUBSTITUTEDJUDGE. Upon the fit  shall be held and where the record shall be kept. If the criteria
ing of an agreement signed by the defendant or defesdsitiF  unders.971.225 (1) (ajo (c) exist, the court may proceed under
neyand by the prosecuting attornélye substituted judge and thes. 971.225 (2)
substitutingjudge, the criminal action and all pertinent records History: 1981 c. 15.

shallbe transferred back to the substituted judge. Relevantfactors as to necessity of a change of venue discussed. .$iateavd,
History: 1981 c. 1371987 a. 27 50W (2d) 408, 184 NW (2d) 1561i€ker v State, 56 W (2d) 728, 202 NW (2d) 897.
NOTE: See thel979-80 Statutes for notes and annotationslating to 971.20 Rulesfor determining whether community prejudice exists discussed. Thomas v
prior to its repeal and ecreation by ch. 137, laws of 1981. State,53 W (2d) 483, 192 NW (2d) 864.

Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjec While actual prejudice need not be shown, there must be a shofvngasonable
tive of allowing defendants in criminadials one substitution of the assigned judgeProbability of prejudiceinherent in the situation. GibsonState, 55 W (2d)1D, 197
uponmaking a timely request. The statute is not to be used for delay nor for “judg¥/ (2d) 813.
shopping,”but is to ensure a fair and impartiaél for the defendants. The statute Thetiming, specificity inflammatory nature and degree of permeation of publicity
doesnot govern removal for causéthe assigned judge through afidalvit of preju is extremely important in determining the likelihood of prejudice in the community
dice. Stateex rel. Hussong.\Froelich, 62 W (2d) 577, 215 NW (2d) 390.

Sub.(2) clarifies that the defendant has a right to only one substitution of judge inWherenewsstories concerning the crime were accurate, informational articles of
acriminal action, unless an appellate court orders a new trial. Prior sub. (2) so proature which would not cause prejudice and where 4 months elapsed hztbleen
vided, but the efiect of this provision was unclear in light of the introductphyase  cationof the news stories and trial, it tended to indicate little or no prejudice against
of prior sub. (3). defendant.Jones vState, 66 W (2d) 105, 223 NW (2d) 889.

Sub.(3) allows the defendastright ofsubstitution to be used against the judge Therewas noabuse of discretion in this prosecution for 1st-degree murder in not
assignedo the preliminary examination and specifies the timing of these requesghangingthevenue where the transcript of the hearing on the issuance of arrest war

Sub.(4) allows the defendastright ofsubstitution to be used against the judgeant,the preliminary examination, and other hearings were closed to publicess
originally assigned to preside at trial, specifying the timing of these requests.  thepolice and prosecutor refused to divulge any facts to public and press; and press

Sub. (5) allows the defendastright of substitution to be used against a judgéeportswere generally free from theetails of incriminating evidence, straightfor
assignedo preside at trial in place of the judge originally assigned, specifying tiédrdand not incendiaryState vDean, 67 W (2d) 513, 227 NW (2d) 712.
timing of these requests. Only defendant may waive right to venue where the crime was committed. State

Sub.(6) clarifies that all defendants in a single action must joinsnbstitution ~ v. Mendoza, 80 W (2d) 122, 258 NW (2d) 260.
request.

Sub.(7) allows a substitution request to be made upon appellate réon@wew 971 225 Jury from another county (1) In lieu of chang
trial, irrespective of whether a substitution of judge was requested prior to the appeal: ., !

It is the only exception to the rule of one substitution per action. The time limit f6#d the placeof trial under s971.22 (3) the court may require the
therequest is tied to filingf the remittiturin accordance with Rohl Btate97 Ws. ~ selectionof a jury under sul(2) if:

2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to also . .

allow the substitution request to be made upon appellate remand for new sentencin§®) The court has decided to sequesterjurors after the com

proceedings.] mencemenof the trial, as provided in 872.12

Sub. (8) provides for the determination of the timeliness and propriety of the sub ; ;
stitutionrequest to be made by tbiief judge if the trial judge fails to do so within (b) There are grounds for Changmg the place of trial under s.

7 days. 971.22 (1) and

Sub.(9) is prior sub. (2), amended to allow jhdge whose substitution has been (c) The estimated costs to the couappear to be less using
requestedo accept any plea. Tipeior statute allowed the judge to accept only plea;

of not guilty This revision promotes judicial economy by allowing the judge whos!scl.“e proce_dute under this section than using the procedure fer hold
substitutionhas been requested to accept a guilty or no contest plea tendered bmlgathe trial in another county

defendanbefore the action is reassigned. Defendants preferring to have guilty or no . . . .
contestpleas accepted by the substituting judge may obtain that result by standinﬁ(z) If the court decides to proceed under this section it shall

muteor pleading not guilty until after the action has been reassigned. follow theprocedure under 871.22until the jury is chosen in the
Sub. (10) is prior sub. (5). 2ndcounty At that time, the proceedings shall return to the -origi
gg?eé?tcﬁ)ﬁﬂlgsrtlstﬂﬁoraegf]Eg;ﬁiag s. 971.20, 1979 stats., was not unct)nstlnal county using the jurors selected in the 2nd Cou_ﬁt}e original

tional. State vHolmes, 106 W (2d) 31, 315 NW (2d) 703 (1982). bunty shall reimburse the 2nd county for all applicable costs

Whereappellate court remands for exercise of discretion in ordering restitutioninders. 814.22
hasnot remanded for a sentencing proceeding, and defendant is not entitled to sublistory: 1981 c. 15; 1991 a. 39
stitutionunder (7). State ¥oley 153 W (2d) 748, 451 NW (2d) 796 (Ct. App. 1989).

Whereinitial appearance is conducted before judge assigned to hear, stetter - : :
applicationof filing deadline is appropriate; where intake systiyas not provide 971.23 Dlscovery and Inspection. (1) WHAT A DISTRICT

adequatenotice of assigned judge prior to arraignmelegdlines are relaxed to allow ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis
defendanto intelligently exercise right. ifiti v. Waukesha County Circuit Ct. 159 {rjct attorney shall, within a reasonable time before trial, disclose

W (2d) 783, 464 NW (2d) 853 (Ct. App. 1990). . .
Once a judge is substituted fdme judge may only act in the case as specified i o thedefendant or his or her attorney and permit the defendant or

sub.(9); understandable inadvertent appearance before the substituted judge i$1iS Or her attorney to inspect and copy or photograph all of the fol
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lowing materials and information, if it is within the possessiomessesrequired under this section be denied, restricted or
custodyor control of the state: deferred,or make other appropriate ordersthié district attorney

(a) Any written or recorded statement concerning the allegefidefense counsel certifies that to list a witnesy subject the
crime made by the defendant, including ttestimony of the Witnessor others to physical or economic harm or coercion, the
defendanin a secret proceeding unde®&8.260r before a grand court may order that the deposition of the witness be taken pur

jury, and the names of witnesses to the defenslanitten state suantto s.967.04 (2)o (6). The name of the witness need not be
ments. divulged prior to the taking of sucheposition. If the witness

(b) A written summary of all oral statements of the defendajcomesinavailable or changes his or her testimang deposi
which the district attorney plans to use in the course of theatsial 10N shall be admissible at trial as substantive evidence.
the names of witnesses to the defendantal statements. ~ (6m) IN cAVERA PROCEEDINGS. Either party may move for an
(bm) Evidence obtained in the manner described underl®camera inspection by the court of any document required to be

968.31(2) (b), if the district attorney intends to use the evidenL?SC'(?SGd”nder sub(1) or (2m) for the purpose of masking or
at trial. eletingany material which isot relevant to the case being tried.

() A copy of the defendastcriminal record The court shall mask or delete any irrelevant material.

(d) Alist of all witnesses and their addresses whom the dist}r}'}ﬁ}m CONTINUING DUTY TO DISCLOSE. If, subsequent to com

X : b ancewith a requirement of this section, and prior to or during
attomey intends to call at theal. This paragraph does not appl trial, a party discovers additional material or the names of addi

to rebuttal witnesses or those called for impeachment onl){ tional witnesses requested which are subject to discoi c
(e) Any relevant written or recorded statements of a witneggy, or production under this section, the party shall pgromptly

namedon a list under pafd), including anyvideotaped oral state fotify the other party of the existence of the additional material or
ment of a child under $908.0§ any reports or statements of,5mes.

expertsmade in connectiowith the case gif an expert does not

; » (7m) SANCTIONS FORFAILURE TO COMPLY. (@) The courshall
repareareport or statement, a written summary of the expert ( : ; -
ﬁndri)ngs or ?he subject matter of his or her tegimoandtfg exclude any witness not listed or evidence not presented for

resultsof any physical or mental examination, scientific tes@iﬂ%ﬁ&ﬁ?ﬁéﬁﬂﬁn& rceoqr;“reflj_r?gég'j rtsr?qcatloir;]’;nlergsr?a(?[gdcgggsse
experimenior comparisotthat the district attorney intends tdesf >3 b ery ! )rqtin pﬁ P

in evidence at trial. Thigaragraph does not apply to reports—sutg antthe opposing party a recess or a continuance.

jectto disclosure under 872.11 (5). (b) In addition to or in lieu of any sanction specified in (@r

(f) The criminal record of a prosecution witness whigh &COUrt maysubject to su(3), advise the jury of any failurer
knownto the district attorney refusalto disclose material or information required to be disclosed

. . o . ndersub.(1) or (2m), or of any untimeldisclosure of material
(9) Any physical evidence that the district attorney intends ﬁ? informagiczn re(quiZed to be }éisclosed%nder $upor (2m).
offer in evidence at the trial.

. (8) NoTticeoraLBl. (a) If the defendant intends to rely upon
(h) Any exculpatory evidence. analibi as a defense, the defendant shiak notice to the district
(2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT  attorneyat thearraignment or at least 15 days before trial stating

ATTORNEY. Upon demand, the defendanit his or her attorney particularly the placewhere the defendant claims to have been

shall,within a reasonable time before trial, disclose to the distrighenthe crime is alleged to have been committed together with

attorneyand permit the district attorney to inspectd copy or the names and addresses of witnesses to the alibi, if known. If at
photograprall of the following materials and information, if it is the close of the stats’case the defendant withdraws the alibi or
within the possession, custody or control of the defendant: it at the close of the defendantase the defendant does not call
(a) A list of all witnesses, othéhan the defendant, whom thesomeor any of the alibi withesses, the state shall not comment on
defendantintends to call at trial, togethevith their addresses. the defendans withdrawal or on the failure to call some or afy

This paragraph does not apply to rebuttal withesses or those calteghlibi witnesses. The state shall not call any alibi witnesses not

for impeachment only calledby the defendant for the purpose of impeaching the defen
(am) Any relevant written or recorded statements of a witneggnt’scredibility with regard to the alibi notice. Nothing in this

named on a list under péa), including any reports or statementssectionmay prohibit the state from calling said alibi witnedses

of expertsmade in connection with the casgiban expert does any other purpose.

not prepare a reporor statement, a written summary of the (b) In default of such notice, no evidence of the alibi shall be

expert'sfindings or the subject matter bois or her testimonyand  receivedunless the court, for cause, orders otherwise.

including the resultof any physical or mental examination, seien  (¢) The court may enlge the time for filing a notice of alibi
tific test, experiment or comparison that the defendant intend,t0provided in pata) for cause.

offer in evidence at trial. This paragraph does not apply to reports(d) Within 10 days after receipt of the notice of alibi, or such

subjectio dlsc'los.ure under 572.11 (5) ) othertime as the court orders, the district attorney shall futhish
(b) The criminal record of a defense witness, other than gefendannotice in writing of the names and addresses, if known,

defendantwhich is known to the defense attorney of any witnesses whom the state proposesftr of rebuttal to
() Any physical evidence that the defendant intendsfés of discreditthe defendarg’alibi. In default of such notice, no rebut
in evidence at the trial. tal evidence on the alibi issue shall be receivelss the court,

(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESs.  for cause, orders otherwise.
No comment or instruction regarding the failure to calliness (e) A witness list required under péa) or(d) shall be provided
atthe trial shall be made or given if the sole bé&sisuch com in addition to a witness list required under gab.(d) or (2m) (a)
mentor instruction is théact the name of the witness appearanda witness disclosed on a list under gtip(d) or (2m) (a)shall
upona list furnished pursuant to this section. beincluded on dist under par(a) or (d) if the witness is required
(5) ScieNnTIFIC TESTING. On motion of a party subject & to be disclosed under p&a) or (d).
971.31 (5) the court may order the production of any item of (10) PaYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-
physicalevidence which is intended to be introduced atribé  Gent DEFENDANTS. When the state public defendmra private
for scientific analysis under such terms and conditions as the ceiférney appointed under 77.08requests photocopies of any
prescribes. item that is discoverable under this section, the spathlic
(6) ProTECTIVEORDER. Uponmotion of a partythe court may defendershall pay any fee chged for the photocopies from the
at any time order that discovenyspection or the listing ofiit- appropriatiorunder s20.550 (1) (a) If the person providing pho
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tocopiesunderthis section chages the state public defender a fee Sub_-f(,7t) requirnzs detlermine}tion b{, trital ;0,;1” Whethertnon,cog?pliaqpe W%St f?r good
H Sejr it was not, exclusion IS manaatoryr it was, sanction IS discretionarytate
for the photocopies, thfee may not exceed the actual, necessay¥yiq, 146 w (2d) 18, 429 NW (2d) 105 (Ct. App. 1988).

anddirect cost of photocopying. Criminal defendant is naequired to comply with rules of criminal procedure to
History: 1973 c. 1961975 c. 378421;1989a. 1211991 a. 2231993 a. 16486,  obtaina record available under the open records Biate exel. Young v Shaw 165
1995a. 27 387. W (2d) 276, 477 NW (2d) 340 (Ct. App. 1991).
Inadequatereparation for trial which resulted in a district attoradgilure to dis Wherethe state inferred that a complainant sought psychological treatment as the

closeall scientific reports does not constitute gaadse for the failure if the defense resultof a sexual assault by the defendant but did riet tfe psychological records

is misled, but this is subject to the harmless error ruleldW State, 57 W (2d) 344, or opinions of theherapist as evidence, it was not improper to deny the defendant

204NW (2d) 482. accesgo the records where the court determined that the records contained nothing
Whena prosecutor submitted a list of 97 witnesses he intended to call the co¥ich wasmaterial to the fairmess of the trial. Statéainiero, 189 W (2d) 80, 525

shouldhave required him to be more specifit@shose he really intended to call. NW (2d) 304 (Ct. App. 1994).

Irby v. State, 60 W (2d) 31 210 NW (2d) 755. Althoughof public record, it is an intolerable burdenadefendant to be required
Thelast sentence of (3) (a) providing “This section shatlapply to rebuttal wit 0 continually comb criminal records to determine if any of the statithesses are

nessewr those called for impeachment aflis stricken as unconstitutional. Sub. Subjectto criminal penalty The burden is on the state to provide this information,

(8), stats. 1973, is constitutional because after notice of alibi is given the state wdggicularlyin light of a discovery request for the criminal records of the stasie’

havea duty to submit a list of rebuttal witnesses under (3) (a). This satisfies the #ggses-State vRandall, 197 W (2d) 29, 539 NW (2d) 708 (Ct. App. 1995).

processequirement of reciprocityAllison v. State, 62 W (2d) 14, 214 NW (2d) 437. Stateunconstitutionally excluded defendandlibi testimony for failure to comply

[But see Ticker v State, 84 W (2d) 630 (1978), for discussion of reciprocity provisiowith this section, but error was harmless. Alice&agnon, 675 F (2d) 913 (1982).

in (8) (d) added to this section by ch. 196, laws of 1973.] Comparisorof federal discovery and the ABA standards with thecdhsin stat
When a party successfully moves under former s. 971.24 (2) to have mateHt# 1971 WLR 614.

maskedor deleted from a discovedocument, the proper procedure to be pursued

is to place it in a sealed envelope or contaih@ecessaryso that it may be preserved indi ; ;
for the aid of the supreme court upon appellate revigtate vVan Ark, 62 W (2d) 971.26 Formal defects. No indictment, information, com

155,215 NW (2d) 41. plaint or warrant shall be invalid, nor shall the trial, judgment or
Retroactiveeffect of ruling in Allison as to (3) (a) denied where defendant nddtherproceedings be faicted by reason of any defect or imperfec
gr697jud|cedby operation of alibi statute. Rohl$tate, 65 W (2d) 683, 223 NW (2d) tion in matters of form which do not prejudice the defendant.

Thefact that the information alleged the wrong date for thenskis not prejudi

Underboth the statutory discovery provisions of this section and the constitutional| \yhere the complaint stated the correct date and there was no evidence defendant
duty of the state to disclose to a criminal defendant evidence exculpatory in natifigs misied. A chage of violation of 946.42 (2) (a) (c) is a technical defect of lan
thereis no requirement to provide exculpatory evidence which is not within the exc| agein a case where both paragraphs applied. Burkhal&ate, 52 W (2d) 413
sive possession of the state ahwes not surprise or prejudice the defendant. Statygnw (2d) 502. ’ ’ ’

V. Ca'h"”’." 67 W (2d) 204, .226 NW. (2d) 504' . . Thefailure to cite the correct statutory subsectigiotated in the information and
Thecalling of a rebuttal witnessot included in the statewvitness list, as allowed caiificateof conviction is immaterialvhere defendant cannot show he was misled.

by (3) (a), was not unconstitutional. Although substantial evidence indicates thatﬁiﬁgig v. State, 55 W (2d) 489, 198 NW (2d) 609.

statehad subpoenaed its ‘rebuttal” witness at least 2 weeks before he was calle [k of prejudice to defendant, notwithstanding technical defects in the informa

testify and deliberately held him back for “dramatéffect, no objection or motion .. - . ’ : P :
p - n, is made patent by his counsetoncession that his client knew precisely what
to suppress was made the proper ground that the witness was not a bona fide reb@ ime he Waspchged \zith having committed, and tabsencén the re‘():ord of )z:lny

tal witness hence objection to the witness’ testimony was waiedcitolo vState, g, n"c|aim asserted during the case, which was vigorously tried. CBikte. 62
69 W (2d) 102, 230 NW (2d) 139. o W (2d) 194, 214 NW (2d) %50. ) 9 y . f
The prosecutds duty under former s. 971.25 (1) does not ordinarily extend10 dis £y retg allege lack of consent was not fatal jurisdictional defect of information

coveryof criminal records from other jurisdictions. The prosecutor must make goo ; ;
faith efforts to obtain such records from other jurisdictions specifically requested garglngburglary. Schieiss vState, 71 W (2d) 733, 239 NW (2d) 68.

thedefense. Jones 8tate, 69 W (2d) 337, 230 NW (2d) 677. . i i o
Policeofficers’ “memo books” and reports were within the rule requiring produd®71.27  Lost information, complaint or indictment. In
tion of witness statements, since the books and reports were writtendffidees,  the case of the loss or destruction of an information or complaint,

thereports signed by them, and botfiiagrs testified as to the incident preceding P s .
defendantrrest. State.Groh, 69 W (2d) 481, 230 NW (2d) 745. the district attorney may file a copgind the prosecution shall pro

Wherethe state calls a witness not included in its list of witnesses exchanged ufeg@EdWithout delay from that cause. In the case of the loss or
(3), the preferable procedure is not to strike the witness but to allow a defendant, di@structionof an indictment, an information may be filed.
makesa timely showing of surprise and prejudice, a continuandieisut to inter
view the witness. Kutchera $tate, 69 W (2d) 534, 230 NW (2d) 750. . . . .

The written summary of all oral statements majedefendant which the state 971.28 P!eadmg lUdgme_nt- In pleading alUdg_menF or other
intendsto introduce at trial and which must be provided to defendant under (1), updeterminatiorof or proceeding before any court ofiar, it shall

requests not limited to statements to police; hence, incriminating statements m i i i i
by defendant to 2 witnesses were within the scope of the disclosure stattdeera e sufficient to state that the JUdgmem or determination was dU|y

v. State, 69 W (2d) 534, 230 NW (2d) 750. renderedor made or the proceeding duly had.
All statements, whether possessed  digect—examining counsel or cross—
examiningcounsel, must be producetgre notes need not be produced. State 971 29 Amending the charge. (1) A complaint or infor

Lenarchick,74 W (2d) 425, 247 NW (2d) 80. : . . . .
Wheredefendant relies solely afefense of alibi and on day of trial complainingm":ltlonmay be amended at any time prior to arraignment without

witnesschanges mind as to date of occurrence, request for contirb@se:on sur leaveof the court.

prise was properlydenied because defendant failed to show prejudidiectedf ;
unexpectedestimony See note to 971.10, citing AngusState, 76 W (2d) 191, 251 (2) .At .the trial, th.e court may allow amendment of the com
NW (2d) 28. plaint, indictment or information to conform to the proof where

Generalizednspection of prosecution files loefense counsel prior to preliminary Suchamendment is not prejudicial to the defendant. After verdict

hearingis so inherently harmful torderly administration of justice that trial court the pleading shall be deemed amended to conform to the proof if
;“;g{,‘%‘ggg?;%‘m right. Matter of State ex rghth v County Ct. 82 W (2d) 454,y gyiection to the relevance of the evidence was timely raised

Under(8) (d), state must provide names of all people who will teatifny time uponthe trial.
duringtrial that defendant was at scene of crimacker v State, 84 W (2d) 630, 267 (3) Upon aIIowing an amendment to the complain'mniict-

NW (2d) 630 (1978). t or inf ti th t irect oth d t
Trial court erred in ordering defense to turn over “transcripts” of intervie entor information, the court maglirect other amendments

betweerdefensecounsel, defendant and alibi witnesses, where oral statements wdi€rebyrendered necessary and npagceed with or postpone the
notrecorded verbatim. Pohl 8tate, 96 W (2d) 290, 291 NW (2d) 554 (1980). trial.
See note to art. |, sec. 8, citing Stat€wpening, 100 W (2d) 700, 303 NW (2d)  \yherethere was evidence which a jury could believe proved guilt, thetriat
821 (1981). . . . _cannotsua sponte set aside therdict, amend the information, and find defendant
Underfacts ofcase, victing medical records were not reports required to be diguilty on a lesser chge. State vHelnik, 47 W (2d) 720, 177 NW (2d) 881.
closedunder (5). State.WMoriarty, 107 W (2d) 622, 321 NW (2d) 324 (Ct. App. ~ The variance is not material where the court amended theyetagainsthe

1982). ) o i ] _ _defendanto chage a lesser included crime. MooreState, 55 W (2d) 1, 197 NW
Wheredefendant was not relying on alibi defense and did not file notice of aligpd) 820.

judgedid not abuse discretion in barring alibi testimoyate vBurroughs, 17 W Sub.(2), in regard to amendments after verdict, applies only to technical variances

(2d) 293, 344 NW (2d) 149 (1984). in the complaint, not material to the merits of the action. It may not be used te substi
Disclosureof exculpatory evidence discussed. StaRuiz, 18 W (2d) 177, 347 tutea new chage. State vDuda, 60 W (2d) 431, 210 NW (2d) 763.

NW (2d) 352 (1984). Therefusal of a proposed amendment of an information hadew efi the origi

Where defendant was clgad under “party to arime” statute for conspiratorial nalinformation. An amendment to chyara violation of a substantive section as well
planningof robbery alibi notice was required only regarding defendamthere  asa separate penalty section is not prejudicial tiefendant. \Agner v State, 60 W
aboutsduring the robberynot during the planning sessions. Statéorenbeger, 119  (2d) 722, 21 NW (2d) 449.

W (2d) 237, 349 NW (2d) 692 (1984). Sub.(1) does not prohibit amendment of the information with leave of court after
Seenote to 345.421, citing State Ehlen, 19 W (2d) 451, 351 NW (2d) 503 arraignmenbut before trial provided defendantights are ngbrejudiced. Whitaker
(1984). v. State, 83 W (2d) 368, 265 NW (2d) 575 (1978).
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Failureof the stateo obtain court permission to file a post-arraignment amended (10) An order denying a motion to suppress evidenca or
informationdid not deprive the court of subject matter jurisdiction. Stafdebster, ; : il
196W (2d) 308, 538 NW (2d) 810 (Ct. App. 1995). motion challenging the admissibility of a statement of a defendant
Thetrial court cannot after trial amend a aymof sexual intercourseith a child ~ May be reviewed upon appeal from a judgment of conviction not

to one of contributing to the delinquency of a minor since themsésequireproof  withstandingthe fact that such judgment was entered upon a plea
of different facts and defendant is entitled to notice of theyetegainst himLaFond of guilty

v. Quatsoe, 325 F Supp. 1010. .

.(11) In actions undgr @40.225 948.02 948.0250r 948.095
971.30 Motion defined. (1) “Motion” means an application €videncewhich is admissible under 872.11 (2) must be deter
for an order minedby the court upon pretrial motion to bwterial to a fact at

(2) Unlessotherwise provided oordered by the court, all ISSuin the case and of didient probative value to outweigts
motionsshall meet the following criteria: inflammatoryand prejudicial nature before it may be introduced

. - t trial.
(@) Be in writing. a . .
. . . 12) In actions under 9€40.22 the court may determine the
(b) Contain a caption setting forth the name of the court, t (12) In ; :
venue, the title of the action, the file numbedenomination of gaor}[’;losnSIblllty of evidence under £72.11only upon a pretrial
the party seeking the order or relief and a brief description of the ' . Lo
type of arder or relief sought. 5. 936163 (1) (BPr () on & misdemeanor actinay make 8
ord(gz O?trztltiae\f/vgtgu%ar\]rttlcuIarlty the groundl the motion and the motionbeforetrial to transfer jurisdiction to the court assigned to
History: Sup. Ct Order1.71 W (2d) xix (1992) exercisgurisdiction under chgl8 and938 The motion mayllege
' o ' that the child did not commit the violation under the cireum
stanceslescribed in ©38.183 (1) (bpr(c), whichever is applica

971.31 Motions before trial. (1) Any motion whichis e, or that transfer of jurisdiction would be appropriate because

capableof determination without the trial of the general issue m -~
be made before trial. f all of the following:

(2) Exceptas provided in suk5), defenses and objections. 1. If convicted, the child could not receive adequate treatment
basedon defects in the institution of the proceedings, iinsuf M the criminal justice system. ) )
ciencyof the complaintinformation or indictment, invalidity in 2. Transferring jurisdiction to the court assigned to exercise
wholeor in part of the statute on which the prosecution is foundddtisdiction under chs48 and938would notdepreciate the seri
or the use of illegal means to secure evidence shall be raised befggnes®f the ofense.
trial by motion or be deemed waived. The court neyvever 3. Retainingjurisdiction is not necessary to deter the child or
entertainsuch motion athe trial, in which case the defendanttherchildren from committing the violation of whicthe child is
waivesany jeopardy that may have attached. The motion to s@cused under the circumstances specifisd38.183 (1) (bpr
pressevidence shalbe so entertained with waiver of jeopardyc), whichever is applicable.
whenit appears that the defendant is surprisethbystates pos (b) The court shall retaijurisdiction unless the child proves
sessiorof such evidence. by a preponderance of the evidence that he or she did not commit

(3) The admissibility of any statement of tefendanshall  the violation under the circumstancesscribed in 938.183 (1)
be determined at the trial by the court in an evidentiary hearing @y or(c) or that transfer would be appropriate because all of the

of the presence of the jumynless the defendant, by motiehat  factorsspecified in par(a) 1, 2. and3. are met.
lengesthe admissibility of such statement before trial. History: 1975 c. 1841985 a. 2751987 a. 33%.64; 1993 a. 227486, 1995 a.
; : - 352,387, 456
(4) Exceptas provided in Sl_.lt(3), a motion shall be deter Wheredefendant made a pse motion before trial to suppress evidence of identifi
minedbefore trial of theyeneral issue unless the court orders thadtionat a lineup, but trial counsel refused to pursue the motion for strategic reasons,
it be deferred for determinatiat the trial. All issues of fact afis thisamounts to a waiver of tireotion. State.WWicDonald, 50 W (2d) 534, 184 NW

ing out of such motion shall be tried by the court without a jur
9 Y ! A claim of illegal arrest for lackf probable cause must be raised by motion before

(5) (a) Motionsbefore trial shall be served and filed within 1Grial. Lampkins vState, 51 W (2d) 564, 187 NW (2d) 164.
days after the initial appearance of the defendant in a misdeThewaiver provision in sub. (2) is constitutional. Dagtate, 52 W (2d) 122, 187
meanoraction or 10 days after arraignmentarfelony action NVX Ejz‘? 730}' © reauired to mak o 1o withdrew his olea .
: B erenaant Is not requirea to make a motion to wi raw nis plea to preserve nis
unlessthe court OtherW'se permlts. . _ rightto a review of an alleged error of refusal to suppress evidence. Sty
(b) In felonyactions, motions to suppress evidence or motio8W (2d) 452, 210 NW (2d) 685.

unders.971.230r objections to the admissibility of statements qf Motion to suppress statements on greund they were products of an allegedly
roperarrest, was timeJynotwithstanding failure to assert that challenge prior to

o . . A p
a defer)dan'g shall n(he made at a Pre“mmary examination anggpearancm court at arraignment, since it was made after information was filed and
not until an information has been filed. prior to trial. Rinehart vState, 63 W (2d) 760, 218 NW (2d) 323.

(C) In felony actions objections based on the iﬁrsiehcy of Requesfor Goodchild hearing after direct testimony is concluded is not timely

h lai hall b d R h limi . . under(2). Coleman vState, 64 W (2d) 124, 218 NW (2d) 744.
the complaint shall be made prior to the preliminary examlnat'OﬂThe rule in (2) does not apply tmnfessionshecause (2) is qualified by (3) and

or waiver thereof or be deemed waived. (4). Upchurch vState, 64 W (2d) 553, 219 NW (2d) 363.

(6) If the court grants a motion to dismiss based upon a defﬁéghallengao the search of his person cannot be raised for théiivston appeal.

in the indict t inf i laint in the instituti isonv. State, 64 W (2d) 564, 219 NW (2d) 259.
In the Indictment, Information or complaint, or in the insttution Defendant'sight to testify at Goodchild hearimgay be curtailed only for the most

of the proceedings, ihay order that the defendant be held irt CUgompellingreasons. Franklin Gtate, 74 W (2d) 717, 247 NW (2d) 721.
tody or that the defendastbail be continued for not more than 72 Seenote to 345.1, citing State vMudgett, 99 W (2d) 525, 299 NW (2d) 621 (Ct.
hours pending issuance of a new summons or warrant or the fiﬁ‘rﬁ‘gﬁl%o)-

oA : ; ; b.(6) authorizes court to hold defendantustody or on bail for 72 hours pend
of a new indictment, information or complalnt. ing new proceedings. State ex rel. Brockwallilwaukee Cty Cir. Ct. 105 W (2d)

(7) If the motion to dismiss is based upon a misnotier 341,313 NW (2d) 845 (Ct. App. 1981).
courtshall forthwith amend the indictment, information or eom _Seenote to art. I, sec. 8, citing StateAnastas, 107 W (2d) 270, 320 NW (2d) 15

L . . App. 1982).
plaint in that respect, and require the defendant to plead theré?(éy pleading guiltydefendant waived right to appeal trial caurtlling onadmissi

(8) No complaint,indictment, information, process, return omility of other crimes evidence. StateNelson, 108 W (2d) 698, 324W (2d) 292
other proceeding shall bdismissed or reversed for any error ofCt:App. 1982).

. - . Finding of not guiltyby reason of mental disease or defect is judgment of convic
mistakewhere thecase and the identity of the defendant may Bgp, ynder 972.13 (1) and thus 971.31 (10) is applicable. Stataith, 13 W (2d)

readily understood by the court; and the court may order agr,335 NW (2d) 376 (1983).

amendmenturing such defects. Sub.(10) does not apply to civil forfeiture cases. County of RaciSenith, 122

9) A mofi ired td d defendant bl (2d) 431, 362 NW (2d) 439 (Ct. App. 1984).

(9) A motion require e served on a derendant may D geengte to 972.1, citing State vDeSantis, 155 W (2d) 774, 456 NW (2d) 600
servedupon the defendastattorney of record. (1990).
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Whendefendant pleads guilty then appeals the denial siippression motion cutedas a single crime if the violations were pursuant to a single
undersub. (10) the harmless error rule may not be applied where a motion to suPISREnt and desian
waserroneously denied. StateRounds, 176 W (2d) 315, NW (2d) (Ct. App. 1993). gn. .

Sub.(10) is inapplicable where the statemeniight to be suppressed has ne pos  (€) In any case under®61.41 (3g) (a) 2(c), (d) or(e) involv-
siblerelevance to the chge to which the defendapted guilty State vPozo, 198 ing morethan one violation. all violations may be prosecuted as
W (2d) 706, 544 NW (2d) 228 (Ct. App. 1995). . . . - S . .

Pressand public have no constitutional right to attend pretrial suppression hearﬁ\&'ngle crime if the violations were pursuéme single intent and
where defendant demands closed hearing to avoid prejudicial pubizitynett Co. d€sign.

v- DePasquale, 443 US 368 (1979). (2) An acquittal or conviction under sufi) does not baa
971.32 Ownership, how alleged. In an indictment, infor subsequenprosecution for any acts inolation of s.961.41 (1)

: - : e :  (d), (), (f), (9) or (h), (1m) (cm) (d), (e), (f), (g) or (h) or
mationor complaint for a crimeommitted in relation to property (cm), ( . ) .
it shall be stffcient to state the name of any one of several ceow igl) g’;) t2h écc))’ri(gi)n(;rl (;)];2 which no evidence was received at the
ers, or of any dicer ormanageof any corporation, limited liabil = ™\ 0 "1 602 2001067 & 3301980 a. 1211993 a. 98118 490, 1995 a. 448
ity company or association owning the same. : ' ’ ' : : :
History: 1993 a. 12,491 971.37 Deferred prosecution programs; domestic
abuse. (1) In this section, “child sexual abuse” means an

971.33 Possession of property , what sufficient. Inthe 2,0 4 iiation of 5.940.225 948.02 948.025 948,05 948.06

r iorof a crim mmi n or ielation rinan ) :
\?v:; g?rgtcgr% %; prgggrty O:ﬁf curliorge cc)ornﬁr%t?edt%; ste;inyg,or948'095'f the alleged victim |s.a minor arile person accused
damagingor fraudulently receiving aroncealing personal prep ©f OF chaged with, the violation: _
erty, it is suficient if it is proved that athe time the crime was (&) Lives with or has lived with the minor;
committedeither the actual or constructive possession or the gen (b) Is nearer of kin to the alleged victim than a 2nd cousin;

eralor special property in any part of such property iwdse per (c) Is a guardian or legal custodian of the minor; or
sonalleged to be the owner thereof. (d) Is or appears to be in a position of power or cortver
the minor.

971.34 Intent to defraud. Where the intent tdefraud is nec 1 The district att ter into a deferred
essaryto constitute the crime it is didient to allege the intent (M) (8) The district attorney may enter into a deferred pro

generally:and on the trial ishall be suffcient if there appears to Secution agreement under this section with any ofa@wing:

bean intent to defraud the United States or any state or any personl. A person accused of or cgad with child sexual abuse.

2. An adult accused of or clggad with a criminal violation of
971.36 Theft; pleading and evidence; subsequent pro - 5.940.19940.20 (1m)or (3), 940.225940.23 940.285 940.3Q
secutions. (1) In any criminal pleading for theft, it is didient  940.42 940.43 940.44 940.45 940.48 941.20 941.30Q 943.01,
to chage that the defendant diteal the property (describing it) 943.14943.15946.49947.01,947.0120r947.0125and the con
of the owner (naminghe owner) of the value of (stating the valugluctconstituting the violation involved an act by the adult person
in money). againsthis or her spouse or former spouse, against an adult with

(2) Any criminal pleading for theft may contain a count fowwhomthe adult person resides or formerly resided or agamst

receivingthe same property and the jury may find athoy of the adultwith whom the adult person has created a child.

i i i NOTE: Subd. 2. is shown as affected by two acts of the 1995 legislatand
personschaged guilty of either of the crimes. as merged by the evisor under . 13.93 (2) (0).

(3) In any case of theft involving more than one theft, all thefts - 3 * A erson accused of or chad with a violation of 813.12
may be prosecuted as a single crime if: @) (a)
(&) The property belonged to the same owner and the thefts,

. . X . . (b) The agreement shall provide that the prosecution will be
werecommitted pursuant to a single intent and design or in exeglishondedor a specified period if the person complies with-con
tion of a single deceptive scheme;

ditions specified in the agreement. The agreement shall be in writ

(b) The property belonged to the same owner and was stolgf signed by the district attorney or lisher designee and the
by a person in possession of it; or personand shall provide that the person waives his or her right to

(c) The property belonged to more than one owner and was st@peedy triahnd that the agreement will toll any applicable civil
lenfrom the same place pursuant to a single intent and desigir criminal statute of limitations during the periotithe agree

(4) In any case of theft involving more thame theft but ment,and, furthermore, that the person shall file with the district
prosecutedis a single crime, it is didient to allege generally a attorneya monthly written report certifying his or her compliance
theft of property to acertain value committed between certaiwith the conditions specified in the agreement. The district attor
dateswithout specifying any particulars. On the trial, evidenceey shall provide the spouse of the accused person and the alleged
may be given of any such theft committed on or between the davésgtim or the parent or guardian of the alleged victim with a copy
alleged;and it is stffcient to maintain the chge and is not a vari  of the agreement.
anceif it is proved that any propertyas stolen during such period. (c) 1. The agreement may provide as one of its conditions that
But an acquittal or conviction in any such case does not bar a saiperson covered under sifib) (b) or (c) pay the domestic abuse
sequenprosecution for any acts of theft which no evidence was assessmeninder s973.055 Payments and collections under this
receivedat the trial of the original chge. In case of a conviction sybdivisionare subject to £73.055 (2o (4), except agollows:
on the original chage on a plea of guilty or nwontest, the district 5 The gistrict attorney shall determine the amount due. The
attorney mayat any time before sentence, fibill of particulars gisgrict attorney mayauthorize less than a full assessment if he or
or other written statement specifying what particular acts of thelgejieves that full payment would have a negativeact on the
areincluded in the chge and in thaevent conviction does not bar ftender'sfamily. The district attorney shall provide the clerk of

asubsequent prosecution for any other acts of theft. circuit court withthe information necessary to comply with subd.
History: 1993 a. 486 1.b

971.365 Crimes involving certain controlled sub - b. The clerk of circuit court shall collect the amount due from
stances. (1) (a) Inany case under 861.41 (1) (cm)(d), (¢), theperson and transmit it to the county treasurer

(), (g) or(h) involving more than one violation, all violations may 2. If the prosecution iesumed under sug2) and the person
be prosecuted as a singteéme if the violations were pursuant tois subsequently convicted, a court shall give the pecsedit
asingle intent and design. unders. 973.055for any amount paid under suld.

(b) In any case under®61.41 (1m) (cm)(d), (e), (), (g) or (2) The written agreement shall be terminated and the pro
(h) involving more than one violatioa)l violations may be prose secutionmay resume upon written notice by either the person or

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(cm)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(g)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(h)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.365(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(g)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(cm)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(g)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(1m)(h)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/961.41(3g)(e)
https://docs.legis.wisconsin.gov/document/acts/1985/328
https://docs.legis.wisconsin.gov/document/acts/1987/339
https://docs.legis.wisconsin.gov/document/acts/1989/121
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/118
https://docs.legis.wisconsin.gov/document/acts/1993/490
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/statutes/1995/940.225
https://docs.legis.wisconsin.gov/document/statutes/1995/948.02
https://docs.legis.wisconsin.gov/document/statutes/1995/948.025
https://docs.legis.wisconsin.gov/document/statutes/1995/948.05
https://docs.legis.wisconsin.gov/document/statutes/1995/948.06
https://docs.legis.wisconsin.gov/document/statutes/1995/948.095
https://docs.legis.wisconsin.gov/document/statutes/1995/940.19
https://docs.legis.wisconsin.gov/document/statutes/1995/940.20(1m)
https://docs.legis.wisconsin.gov/document/statutes/1995/940.20(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/940.225
https://docs.legis.wisconsin.gov/document/statutes/1995/940.23
https://docs.legis.wisconsin.gov/document/statutes/1995/940.285
https://docs.legis.wisconsin.gov/document/statutes/1995/940.30
https://docs.legis.wisconsin.gov/document/statutes/1995/940.42
https://docs.legis.wisconsin.gov/document/statutes/1995/940.43
https://docs.legis.wisconsin.gov/document/statutes/1995/940.44
https://docs.legis.wisconsin.gov/document/statutes/1995/940.45
https://docs.legis.wisconsin.gov/document/statutes/1995/940.48
https://docs.legis.wisconsin.gov/document/statutes/1995/941.20
https://docs.legis.wisconsin.gov/document/statutes/1995/941.30
https://docs.legis.wisconsin.gov/document/statutes/1995/943.01
https://docs.legis.wisconsin.gov/document/statutes/1995/943.14
https://docs.legis.wisconsin.gov/document/statutes/1995/943.15
https://docs.legis.wisconsin.gov/document/statutes/1995/946.49
https://docs.legis.wisconsin.gov/document/statutes/1995/947.01
https://docs.legis.wisconsin.gov/document/statutes/1995/947.012
https://docs.legis.wisconsin.gov/document/statutes/1995/947.0125
https://docs.legis.wisconsin.gov/document/statutes/1995/813.12(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/813.12(8)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.37(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.37(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/973.055
https://docs.legis.wisconsin.gov/document/statutes/1995/973.055(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/973.055(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/971.37(1m)(c)1.b.
https://docs.legis.wisconsin.gov/document/statutes/1995/971.37(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/973.055
https://docs.legis.wisconsin.gov/document/statutes/1995/971.37(1m)(c)1.

19 Updated 95-96Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.40

thedistrict attorney to the other pritw completion of the period 971.39 Deferred prosecution program; agreements

of the agreement. with department. (1) Exceptas provided in 967.055 (3)in
agreemenhas not been terminated undeb.(2), the court shall 1S chaged with a crime, the district attornefie departmerand
dismiss, with prejudice, any chygr or chages against the person@ defendant may all enténto a deferred prosecution agreement
in connectionwith the crime specified in sutLm), or if no such which includes, but is not limited to, the following conditions:

(4) Consento a deferred prosecution under this section is n% tgft'ﬂgygéf@ﬁ doarnr;er designee, a representative ofigartment
anadmissiorof guilt and the consent may not be admitted in ev j

dencein a trial for the crime specified sub.(1m), except if rele ~(b) The defendant admits, in writing, all of the elements of the
vantto questions concerning the statute of limitations or lack §f™M€ chaged. - . .
speedytrial. No statement relating to the crime, made by the per_ (€) The defendant agrees to participate in therapy or in cemmu
sonin connection with any discussions concerning defapred nity programs and to abide by any conditions imposed under the
secutionor to any person involveid a program in which the per therapy or programs. _ _ _
sonmust participate as condition of the agreement, is admissible (d) The department monitors compliance with the deferred
in a trial for the crime specified in sufdm). prosecutioragreement. _
(5) This section does nqtreclude use of deferred prosecution, (€) The district attorney may resume prosecution upon the
agreementgor any alleged violations not subject to this sectiori€féndans failure to meet or comply with any condition of a
History: 1979 c. 11; 1981 c. 88366 1983 a. 2041987 a. 271987 a. 335,64 Ueferredprosecution agreement.

1991a. 391993 a. 227262, 319 1995 a. 343353 456, s. 13.93 (2) (c). (f) The circuitcourt shall dismiss, with prejudice, any der
which is subject tothe agreement upon the completion of the
971.38 Deferred prosecution program; community period of the agreement, unless prosecution has been resumed

service work. (1) Except as provided in 867.055 (3)the dis underpat (e).

trict attorney may require as a condition of any deferred presecu (2) Any written admission under sufdl) (b) and any state

tion program for any crime that the defendant perform communityentrelatingto the crime under sufil) (intro.) made by the per
servicework for a public agency or a nonprofit charitablga-  sonin connection with any discussions concerning defgrred
nization. The number of hours of work requirethy not exceed secutionor to any person involved in a program in which the
what would be reasonable considering the seriousness of frefsonmust participate as a condition of the agreement, are not
allegedoffense. An order may only apply if agreed tothg admissiblein a trial for the crime.

defendantand theorganization or agencyThe district attorney  History: 1985 a. 291987 a. 101

shallensure that the defendanpi®vided a written statement of
theterms of the community service order and that the communj th volunteers in probation program. The court, district

serviceorder is monitored. o . _attorneyand defendant magnter into a deferred prosecution
(2) Any organization ormgency acting in good faith to whichagreemenfor the defendant to be placed withvolunteers in
adefendant is assigned pursuant to an order under this sectiorph@sationprogram under £73.11 Theagreement must include
immunity from any civil liability in excess of $25,000 for acts otthe requirement that the defendant comply with the csortler
omissionsby or impacting on the defendant. unders.973.11 (1).
History: 1981 c. 881987 a. 101 History: 1991 a. 253

71.40 Deferred prosecution agreement; placement
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