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1997 WISCONSIN ACT 215

AN ACTtocreate 20.143(1) (hm), 76.635 and subchapter Il of chapter 560 [precedes 560.30] of the stdattag;
to: creating a certified capital company program for companies that make certaioftypesstments, providing
tax credits to persons who make certain investments in certifipital companies, granting rule—-making authority

andmaking an appropriation.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTioN 1. 20.143 (1) (hm) of thetatutes is created
to read:

20.143(1) (hm) Certified capital companies. All
moneysreceived under subch. Il of ch. 580 the cost
of administering subch. 1 of ch. 560.

SECTION 2. 76.635 of the statutes éseated to read:

76.635 Credit. (1) DeriNITIONS. In this section:

(a) “Certified capital company” has the meaning giv
enin s. 560.30 (2).

(b) “Certified capital investment” has the meaning
givenin s. 560.30 (4).

(c) “Investment date” has the meaning given in s.
560.30(6).

(d) “Investment pool” has the meaning given in s.
560.30(7).

(e) “Qualified investmenthas the meaning given in
s.560.30 (1).

(2) CrebiT. An insurer that makes a certifiedpital
investmenimay credit against tHees due under s. 76.60,
76.63,76.65 or 76.66, for 10 yeabeginning with the
yearof the investment, eithdi0% of that investment or
the amount bywhich the sum of the insursrcertified
capital investmentsand the insurés qualified invest

mentsexceeds the insurerqualified investments in the
taxableyear before the insurer first claimed the credit un
derthis section, whichever is less.

(3) CarRY-FORWARD. If the credit under sub. (2) is not
entirely offset against the fees under s. 76.60, 76.63,
76.650r 76.66 otherwise due, the unused balance may be
carried forwardandcredited against those fees in the fol
lowing years to the extent that itnst ofset by those fees
otherwisedue in all the years between the year in which
theinvestment was made and the year in which the carry—
forward credit is claimed.

(4) RecapTurE. () If a certified capital compairy
decertified,or an investment pool is disqualified, under
s.560.37 before the certified capital company fulfills the
investmentequirement under s. 560.34 (1m) (a) 1. with
respecto the investment pool, any insurer that has
ceiveda credit under this section with respect to that in
vestmenpool shall repay that credit to the commissioner
of insurance, for deposit in the general fund, and may not
claim more credit in respect to that investment pool.

(b) If a certified capital company fulfills the invest
mentrequirement under s. 560.34 (1m) (a) 1. with respect
to an investment pool but treertified capital company
is decertified, or an investment pasldisqualified, under
s.560.37 before the certified capital company fulfills the
investmentrequirement under s. 560.34 (1(a) 2. for

* Section 9911, WiscoNsIN STATUTES 1995-96: Hiective date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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thatinvestment pool, any insurtirat has received a cred
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(6) “Investment date” means, with respect to gaeh

it under this section with respect to that investment pool vestmenpool, the date on which the last certified capital

shallrepay all credits thatere claimed for taxable years

thatis part of that investment poehs invested in the cer

after the taxable year that includes the 3rd anniversary oftified capital company

theinvestment date of the investment pool and may claim

(7) “Investment pool” means the aggregate ofrall

no more credits for taxable years after the taxable yearvestment®f certified capital in @ertified capital compa
thatincludes the 3rd anniversary of the investment date ny thatare made as part of the same transaction, except

of the investment pool.

(5) SALE OFcREDIT. An insurer may sell a credit under
this section to another insurer thatsisbject to taxation
underthis subchapter if the insurer notifies the commis
sionerof insurance of the sale and includes with that noti
fication a copy of the transfer documents.

(6) NULLIFICATION OF CREDIT PRECLUDED. This state
may not impose a hew tax or change an existing taxin
derto nullify the credit created under this section.

SecTioN 3. Subchapter 1l of chapter 560 [precedes
560.30]of the statutes is created to read:

CHAPTER 560
SUBCHAPTER Il
CERTIFIED CAPITAL COMPANIES

560.30 Definitions. In this subchapter:

(1) “Affiliate” means, with respect to a certifiedpk
tal company or a certified invest@ny of thefollowing:

(a) A person who, directly or indirectlpwns, con
trols, or holds power to vote, 10% or more of the-out
standingvoting securities or other voting ownersimip
terestsof the certified capital company or certified
investor.

(b) A person, 10%f whose outstanding voting secu
rities or other votingownership interests are directly or
indirectly owned, controlled or held withower to vote
by the certified capital company or certified investor

(c) A person directly or indirectly controllingpn
trolled by, or under common control with, the certified
capitalcompany or certified investor

(d) A partnership in which theertified capital com
panyor certified investor is a general partner

(e) A person who is anfifer, director or agent of the
certified capital company or certified investar is an
immediatefamily member of such anfafer, director or
agent.

(2) “Certified capital company” means a persbat
has been certified by the department under s. 56081
that has nobeendecertified under s. 560.37 (3) or (3m).

(3) “Certified capital company tax credit” means the
tax credit under s. 76.635.

(4) “Certified capital investment” means an invest
mentin a certified capital company that is certified under
s.560.32 (2) and that fully funds either the investeqg
uity interest in a certified capital comparay qualified

debtinstrument that a certified capital company issues, or

both.
(5) “Certified investor” means a person who makes
a certified capital investment.

thatinvestments received more than 30 days apart may
not be considered part of the same investment pool.

(8) “Qualified business” meanshaisiness which is
aqualified business under s. 560.33.

(9) “Qualified debt instrument” means a debt instru
mentthat a certified capital company issues at par value
or at a premium; that has an original maturity date of at
least5 years from the date on which it was issued; that has
arepayment schedule that is no faster than a level princi
pal amortization andyntil the certified capital company
may make distributions other than qualifiefistribu
tions, the interestdistribution or payment features of
which are not related to the certified capital company’
profitability or the performance dfs investment portfo
lio.

(10) “Qualified distribution” means a distribution or
paymentby a certified capital company to its equity hold
ersfor any of the following:

(a) The costof forming, syndicating, managing or
operatingthe certified capital company

(b) An annual management fee that does not exceed
2.5% of the certified capital comparsytotal certified
capital.

(c) Reasonable and necessary fees paigriafies
sional services related to the operation of the certified
capitalcompany

(d) A projected increase in federal or state taxes, in
cludingpenalties and interest ¢imose taxes, of the equity
ownersof the certified capital company if those amounts
arerelated to the certifiedapital companyg ownership,
managemenbr operation.

(11) “Qualified investment” meanan investment in
a qualified business by a certified capital company that
meetsthe requirements under s. 560.34 (1).

560.31 Certification of certified capital compa
nies. (1) AprLicaTION. The department shall promulgate
rulesestablishing proceduresder which a person may
applyto become a certified capital comparihe depart
mentshall grant or deny an application for certification
underthis section within 30 days of the dateapiplica
tion. If the department denie=ertification, the depart
mentshall include with the denial detailed description
of the grounds for the refusal, including suggestions for
removal of those grounds.

(2) REQUIREMENTSFOR CERTIFICATION. The depart
mentshall certify a persoas a certified capital company
if the department determines that alltef following con
ditionshave been met:
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(a) The person is a partnership, corporation, trust or

limited liability company whether aganized for profit or
not for profit, thathas as its primary business activity the
investmenbf cash in qualified businesses.

(b) The person has a net worth, at the time of applica
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(b) The department may certify an investment under
this subsection only if, after the certification, tthepart
ment will not have certified a total of more than
$50,000,000n investments under this subsection.

(c) Prior to the first day of the 13th month beginning

tion, of at least $500,000 and has at least $500,000 inafterthe efective date of thiparagraph .... [revisor-n

cash,cash equivalents and marketable securities.

(c) The directors, dicers, general partners, trustees,
manager®r members or persons having a simiilarc-
tion arefamiliar with the requirements of this subchapter

(d) At least 2 dicers, directors, general partners,

trusteesmanagers or members each have at least 2 year

of experience in the venture capital industry

(e) The person has included, in anfedihg material
involving the sale of securitieshe statement required
unders. 560.32 (1).

() The person has paid a nonrefundable application

feeof $7,500.

560.32 Investments incertified capital companies.
(1) REQUIRED DISCLOSURESIN SECURITIES OFFERINGS.
Any offering material involving the sale of securities of
a certified capital company shall include all of thow-
ing statements:

(a) “By authorizing the formation of a certified capi
tal companythe state does noecessarily endorse the
quality of management or the potential for earningthef
companyand is not liable for damages or losses to a certi
fied investor in the companyJse ofthe word “certified”

sertsdate],the department may not certify an investment
underthis subsection if, after the certification, the inves
tor, together with all diliates of the investemwouldhave
morethan $10,000,000 in certified capital investments.

(d) If, as a result of the limitations under p@r) or
%c), the departmentay not certify the full amount re
guestedn applications for certified capitalvestments
submittedunder par(a), the department shall allocate the
amountsavailable for certification irorder of priority
basedon the date on which the application was filed. If
theamounts available for certification are irfetiént to
certify the full amount of all applications for certified
capitalinvestments that are submitted the same day
the department shall prorate the available amount on the
basisof the amount that the investor has committed-to in
vestin the certified capital company under.pa).

(3) LIMITATION ON CERTIFIED INVESTOR INVESTMENT.
A certified investor may not, individuallyr with or
throughone or more difiates, own 10% or more of the
equity securities in, be general partner or manager of,
or otherwise control the investments of the certified-capi

in an ofering is not a recommendation or endorsement of tal company This subsection does not preclude a €erti

theinvestment by the State ofi¥¢onsin Department of
Commerce.”

(b) “Investments in a prospective certified capital
companyprior to the time the company is certified are not
eligible for a certified capital company investment credit
undersection 76.635 ahe Wsconsin Statutes. Invest
mentsin a certified capital company are not eligible for
a certified capital company investment credit under sec
tion 76.635 of the lgconsin Statutes unless the proposed
investmentis certified under section 560.32 (2) of the
WisconsinStatutes before the investmentriade. In the
eventthat certain statutory provisions are violattu
statemay require forfeiture of unused certified capital
companyinvestment credits and repayment of usexti
fied capital company investment credits.”

(2) CERTIFICATION OF CERTIFIED CAPITAL INVEST-
MENTS. (@) A person may apply to make a certified capital
investmentin a certified capital company kproviding

noticeunder this paragraph to the department on a form

specifiedby the department. The notice shall include the
nameof the person, the nanoéthe certified capital com
pany,the amount of the investment aady other in
formationspecified bythe department. The notice shall
alsoinclude an undertaking by the person to make the in
vestmentwithin 5 days after the department notiftee
person that the investment has been certified.

fied investor from exercising its legabhts and reme
dies,including interim management of a certified capital
companyin the event thaa certified capital company is
in default of its statutory or contractual obligations to the
certifiedinvestor

560.33 Qualified businesses. (XPUALIFICATIONS.

A business is a qualified business if all of the following
requirementsire met as of the time that a certified capital
companypr any dfiliate of the certified capital compa
ny, makes its first investment in the business:

(a) The business is headquartered in this state and its
principalbusiness operations are located in this state.

(am) The business is in need of venture cagital
is unable to obtain conventional financing, as defined by
thedepartment by rule.

(b) The busineskas no more than 100 employes, at
least75% of whom are employed in this state.

(c) During its 2 most recent fiscabars, the business
had, together with all of its consolidatedfileftes, an av
erageannual net income, after federal income taxes and
excluding any carry—over losses, of not more than
$2,000,000asdetermined in accordance with generally
acceptedccounting principles.

(d) The business has, together withcitmsolidated
affiliates,a net worth that is not in excess of $5,000,000.
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(e) The business is not predominantly engaged in
professionakervices provided by accountants, lawyers
or physicians.

() The business is not engagadhe development
of real estate for resale.
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(1m) QUALIFIED INVESTMENT SCHEDULE. (&) A certi
fied capital company shall ensure that each of its invest
mentpools makes qualified investments according to the
following schedule:

1. Within 3 years after the investment date for a par

(9) The business is not engaged in banking or lendingticular investment pool, at least 30% of the investment

anddoes not make any loans to, or investments in- certi
fied capital companies.

(2) DEPARTMENT OPINIONSAND EXCEPTIONS. A certk
fied capital company mayrior to making an investment

in a specific business, request a written opinion from the

department that a business in which it propts@svest

pool shall be placed in qualified investments.

2. Within 5 years after the investment date for a par
ticular investment pool, at least 50% of the investment
pool shall be placed in qualified investments.

(b) The proceeds of aflapital of a qualified invest
mentreturned to a certified capital company by a guali

is a qualified business. If the department determines thatfied business may be placed in new qualified invest
the business meets the requirements under sub. (1), thenents, which shall count toward the percentage

departmenshall issue avritten opinion stating that the
businesss a qualified business.

560.34 Operation of certified capital companies.
(1) QUALIFIED INVESTMENTSREQUIREMENTS. In order for
a certified capital company to prevent disqualification
unders. 560.37 of an investment pool, the certified-capi

requirementsinder par(a) and s. 560.36 (3). The depart
ment shall promulgate rules governing the extent to
which a reinvestment of proceeds from the sale of a-quali
fied investment in a qualified business may be counted
towardthepercentage requirements under. fe@rand ss.
560.36(3) and 560.37 (3m) (a) 2. These rules ey

tal company shall ensure that the investment pool makes jje that reinvested proceeds from the salshairt—term

qualified investments in accordanedgth the schedule
undersub. (1m). An investment is a qualified investment
if the investment meets all of the followirgguirements:

(a) The investment is a cash investment in a qualified
businesdor the purchase of any of the following:

1. An equity security of the qualified business.

2. A debt securityf the qualified business if the debt
hasa maturity of at least 5 years and if one of the follow
ing conditions is met:

a. The debt is unsecured.

b. The debt is convertiblato equity securities or eq
uity participation instruments such as options or-war
rants.

(b) As a condition of thénvestment, the qualified
businessagrees not to udhe proceeds from the invest
ment for the purpose of relocating its operations.

(c) As a condition of the investment, thaalified
businesagrees, as long as thertified capital corpora

investmentsshall be only partially counted toward the
percentageequirements under pda) and ss. 560.36 (3)
and560.37 (3m) (a) 2. The rules may also provide that
proceeddrom the sale ofin investment in a qualified
businesghat are reinvested that qualified business, or
an affiliate of that qualified business, shall be only-par
tially counted toward thpercentage requirements under
par.(a) and ss. 560.36 (3) and 560.37 (3m) (a) 2.

(2) NoNQuALIFIED INVESTMENTS. All certified capital
investments in a certified capital company that are Rot in
vestedin qualified investments may be held or invested
by the certified capital company as it considgppropri
ate,except that a certified capital company may net in
vestcertified capitainvestments in an insurance compa
ny or in an dfiliate of an insurance company

(3) DIVERSIFICATION REQUIREMENT. A certified capt
tal company may not make a qualified investment in a

tion continues to hold the investment, not to relocate its Personif, at the time othe investment, more than 15%

headquarters out of this state.
(d) As a condition of thénvestment, the qualified
businessgrees, as long as tbertified capital corpora

tion continues to hold the investment, to maintain at least

75% of its employes in this state.
(e) As a condition of the investment, thaalified
businessgrees, as long as tbertified capital corpora

tion continues to hold the investment, to maintain at least

75% of its employes awvork sites that were maintained
by the qualifiedbusiness at the time that the investment
wasmade, unless the qualified business obtainexan

of the total certified capital of the certified capitampa
ny would be invested in that person anfiliafes of that
person.

(4) RESTRICTIONSON MANAGEMENT. No certified cap
ital company may be managed or controlleddmhave
ageneral partner that is, an insurance company ofian af
iate of an insurance company

560.35 Reporting requirements and fees. (1Re-
CEIPTSOF CERTIFIEDCAPITAL. AS Soon as practicable after
the receipt of a certified capital investmentcertified
capitalcompany shall report all of the following to the de

emptionfrom the department under this paragraph. The partment:

departmenmay grant an exemption unlessldtermines

(a) The name of the certified investor from which the

thatthe qualified business is locating the employes at newcertified capital was received, including the certified in
sitesto take advantage of lower wage rates in the areasvestor’stax identification number

wherethe new sites are located.

(b) The amount of the certified capital investment.
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(c) The date on which the certified capital investment (2) WRITTEN DETERMINATION. The department made

wasreceived by the certified capital company awritten determination that the distribution mayrbade
(d) The investment date for the investment pafol  without adversely décting the ability of the certified
whichthe certified capital will be a part. capital company to place, in qualified investmerss,
(1m) VIOLATION OF AGREEMENTSBY QUALIFIED BUSI- amountequal to 100%f the certified capital in the in
NESSES. As soon as practicable after the receipt ef in  yestmenpool from which the distribution is to be made.
formationby the certified capital company that a quali (3) PLACEMENT OF 100%OF INVESTMENTSIN QUALIFIED

fied business has violated an agreement made under Syyestvents. The certified capital company has placed
560.34(1) (b) to (e), the certified capital company shall i, 4yajified investments an amount equal@% of the
notify the department of the violation and the facts giving certified capital investments in the investment pool.

rise(tzo) t/?\fll\:/LiJilLatRigg(.)RTS O or before January 31 aanu (4) DEBT PAYMENTS. The distribution is a paymeaot
allv. 2 certified capital cbm any shediport all (r)¥the ol principal or interest owed to debt holder of a certified
Y P pany capitalcompanyeven ifthe debt holder is also a holder

IOWEZ? t%fzea?fgjr:ttn;ﬂﬁe certified capibmpanys of equity and even if the indebtedness is a certified capital
b P investment.

certified capital at the end of the preceding year . . ) e
(b) Whether the certified capital company has in 5_6_0.3_7 Compliance reviews; decertification; dis
qualification. (1) ANNUAL COMPLIANCEREVIEW. The de

vestedmore than 15% of its total certified capitalkiny . o
oneperson. partmentshall conduct an annual review of each certified

(c) All qualified investments that the certified capital CaPitalcompany to determine if the certified capdaim
companyhas made during the previous calendar year andP@ny is complying with the requirements of this sub

the investment pool from which each qualifiet/est chapterto advise the certifiedapital company regarding
mentwas made. the status of itsnvestments as qualified investments and

(3) FINANCIAL STATEMENTS. Within 90 days of the end ~ to ensure thano investment has been made in violation
of the certified capital compars/fiscal yearthe certified of this subchapterThe cost of the annual review shall be
capitalcompany shall provide to the department a copy paidby each certified capital company according to a rea
of its annual audited financial statements, including the sonableiee schedule adopted by the department.
opinion of an independent certified public accountant. (2) DISQUALIFICATION OF AN INVESTMENT POOL. Any
Theaudit shall address the methods of operation and con materialviolation of s.560.34 (1m) is a ground for dis
ductof the business of the certified capital company to qualificationof the noncomplying investment pool. If
determinewhether the certified capital company is eom  thedepartment determines that treatified capital com
plying with this subchapter and the rules promulgated un panyis not incompliance with s. 560.34 (1m) with-re
der this subchapteiincluding whether certifiedapital  spectto an investment pool, shall send a written notice
hasbeen invested in the manner requuieder s. 560.34. g the certified capital company and the commissiofier

Thefinancial statements provided under this subsection j,syrancestating that the investment pdals been disgu
shallbe segregated by investmgabl and shall be sepa  gjified.

rately audited on that basis to allow the department-to de (3) DECERTIFICATION OF A CERTIFIED CAPITAL COMPA-
terminewhether the certified capital company is in eom NY. Any material violation of s. 560.34 (2), (3) or (4) or

pliancewith s. 560.34 (1m). 560.35(1), (2), (3) or (4) is a e
. . , (2), ground faecertification
, 4) F.EES' Onor before January 31 annualiycer.tf of the noncomplying certified capital compatfythe de
fied capital companghall pay a nonrefundable certifica partment determines that the certified capital company is
tion fee of $5,000 to the department, unless Jan8ary i i th's. 560.34 (). (3 4) or 560.35
falls within 6 months of the date on which the certified "' ' COMPIANCE WITA S. 34 (2), (3) or (4) or ©5.
(2), (2), (3) or (4), the department shall send a written no

capitalcompany was certified under s. 560.31. ; s . o
(5) EXEMPTION FROM RIGHTS OF INSPECTIONAND CO- tice to the certified capital company that the certifiedcap

PvING. If the department determines that a document sub '@l company may be subject to decertificationl20
mitted by a certified capital company under this section daysfrom the date on which the notice was mailed, unless

contains a trade secret, as defined in s. 134.9() or the certified capital company brings itself into full com
abusiness secret, that document is not subject togiiie ~ Pliancewith ss. 560.34 (2), (3) or (4) and 560.35 (1), (2),
of inspection and copying under s. 19.35. (3) and (4). If at thend of the 120-day period the certi

560.36 Distributions. A certified capitacompany  fied capital company is not in compliance with ss. 560.34
may make a distribution only if one of the following con  (2), (3) or (4) and 560.35 (1), (2), (3) and (4), the depart
ditionsis met: mentshall send a notice to the certified capital company

(1) QuALIFIED DISTRIBUTION. The distribution isa and the commissioner of insurarstatingthat the certi
qualified distribution. fied capital company has been decertified.



-6- 1997 Senate Bill 333

(3m) VOLUNTARY DECERTIFICATION. (&) A certified gardingthe program under this subchapt@hereport
capitalcompany may voluntargecertify itself as a cefti shallinclude all of the following:
fied capital company iiny of the following conditions (1) The totalamount of certified capital investments
aremet: madeduring the previous 2 calendar yearsyalf as the

1. It has been at least 10 years since the last certifiedtotal amount of certified capital investments matee
capitalinvestment was made in thertified capital com the effective date of this subsection .... [revisor inserts

date].
pany. T . e

2. The certified capital company has placed in quali ~ (2) Statisticalinformation on the qualified invest
fied investments an amount equal to 100% ofified mentsmade bycertified capital companies during the
capitalinvestment in the certified capital company previous2 calendar years.

(8) The departmerd’assessment of the number of
jobscreated in this state during the previousagendar
yearsas a result of the certified capital company program
underthis subchapter

SecTioN 4.Nonstatutory provisions.

(1) RuLE MAKING. The department of commerce

(b) A certified capital company wishing ttecertify
itself under this subsection shall send a notice to the de
partmentcertifying that it is eligible for decertification
underpat (a). The decertification isfettive on the date
that the notice under this paragrapleiseivecby the de

partment. shall submit in proposed form theilles required under

(.4.) EFFE(.:TOF DECERTIFICATION. Decertification of a sections$560.31 (1)and 560.34 of the statutes, as created
certified capital company or an investment pool has the by this act, to théegislative council stéfunder section

effectsspecified in s. 76.635 (4). 227.15(1) of the statutes no later than the first day of the
(5) NOTICESTO CERTIFIEDINVESTORS. Thedepartment  41h month after the éctive date of this subsection.
shallnotify a certified investor when the certified capital (2) POSITION AUTHORIZATIONS. The authorized FTE

company tax credit arising from a certified investment is positions for thelepartment of commerce are increased
no longer subject to recapture and forfeiture under s. py 2.0 PRpositions to be funded from the appropriation

76.635(4). undersection 20.143 (1) (hm) of the statutes, forghe
560.38 Department evaluation of pogram. Be- poseof administering the program under subchapter Il of

ginning on March 31, 2000, and on March 31 of each chapter560.

even—numberegear thereafterthe department shall SecTiON 6. Effective date.

submita report to the legislatutender s. 13.172 (2) 1e (1f) This act takes &fct on July 1, 1999.




