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REPLY TO THE ATTENTION OF:
May 16, 1997
R-197
| Tom Maulson, Chairman
Lac du Flambeau Band of Chippewa
P.0. Box 67 o
Lac du Flambeau, WI 54538
Re: Rescission of Approval to Administer Water Quality Standards Program
Dear Chairman Maulson:

On August 24, 1995, the Lac du Flambeau Band of Chippewa applied to the United

States Environmental Protection Agency (U.S. EPA) for eligibility to administer the water

quality standards program for surface waters within the exterior boundaries of the Lac du

Flambeau Reservation, pursuant to section 303-of the Clean Water Act, On January 25, 1996, I
. .approved your application. Because there is now uncertainty about the precise contents of the -

~ interest would be best served by withdrawing the approval. By means of this letter, [ hereby

rescind the January 25, 1996, approval of the Lac du Flambesy Band’s eligibility to administer
the water quality standards program for surface waters within the exterior boundaries of the Lac

du Flambeau Reservation.

The Band may re-apply for eligibility to administer the water quality standards program
for surface waters within the exterior boundaries of the Lac du F lambeau Reservation. Such
reapplication may be effected either by requesting U.S. EPA to reconsider the first application or
by submitting a new application. In either case, U.S. EPA will process the application as a new
application jn accordance with the procedures in 40 CF.R. § 131.8,

ce: Kathy Gorospe, American Indian Environmental Office
David Carson, Department of Justice
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REPLY TO THE ATTENTION OF:

May 18, 1997

R-~19J

Deborah Doxtator, Chairperson
Oncida Business Committee
POBox 365

Oneida, WI 54155

Re: Rescission of Approval to Administer Water Quality Standards Program
Dear Ms. Doxtator:

On August 25, 1995, the Oncida Tribe applied to the United States Fnvironmental
Protection Agency (U.S. EPA) for eligibility to administer the water quality standards program
for surface waters within the exterior boundaries of the Oneida Reservation, pursuant to section
303 of the Clean Water Act. On January 25, 1996, I approved your application. Because there is
now uncertainty about the precise contents of the record that was before me at the time I made

 my decision, Thave determined that the public interest would be best served by withdrawing the
* approval. By means of thisleter, T hereby rescind the January 25, 1996, epproval of the Oneida
Tribe's eligibility to administer the water quality standards program for surface waters within the
exterior boundaries of the Oneida Reservation,

.+ The Tribc may re-apply for eligibility to administer the water quality standards program
for surface waters within the exterior boundaries of the Oneida Reservation. Such reapplication
may be effected cither by requesting U.S. EPA to reconsider the first application or by -~ -
submitting a new application. In either case, U.S. EPA will process the application as a new

-application in accordance with the procedures in 40 CF.R. § 131.8.

Sincerely yours,

=
Valdas V.,

Regional Adminisprator

c:  Kathy G raspe, American Indian Environmental Office
David Carson, Department of Justice
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ATTACHMENT 2

UNITED STATES COURT OF APPEALS
NINTH CIRCUIT
STATE OF ARIZONA:
FIFE SYMINGTON, Govemnor:
Petitioners,
Vs,
ADMINISTRATOR, UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY; YAVAPAI-APACHE TRIBE;
Respondents. |

PETITION FOR REVIEW

Petiticners, State of Arizona and Govemnor Fife Symington, hereby petition the
Court for review of the final decision published November 1, 1996, of the
Envircnmemat Pratection Agency adopting a finai rule designating the reservation of
the Yavapar»Apache Tr‘:be as a CiBSS area under secﬁon 164 of the Ciean A{T Act.
5 DATEQ this Z?th day of November 1906 ' S
GRANT WOODS

% J / Ll
ia Ovemalser _
Matﬁzew P Milea
Assistant Attormeys General

Environmental Enforcement Section

ORIGINAL and seven copies
filted this 27th day of
November, 1‘396 with:

Cierk, U.S. Court of Appeals
P.O. Box 183939
San Francisco, CA 94118-3938
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COPRIES mailed this 27th day

Administrator, U.S. EFA
401 M Street, SW.
Washington, DC 20460

Yavapai-Apache Tribe
P.O. Box 1188
Camp Verde, AZ 86322
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STATE OF ARIZONA .
|
OFFICE OF THE ATTOANEY GE 1
GRANT WEODS MAN PHONE | S42-50258
ATTORNEY (GENERAL 1275 WEST WasmnGTON, PHGENIX BS00T TELLCOPIER - S4Z408S

February 25, 1997

-VIA FACSIMILE and FIRST CLASS MAIL-

Joshua Levin, Trial Attorney

U.S. Department of Justice

Environmental & Natural Resources Division
Environmental Defense Section

P.0O. Box 23986
_.Washmgmn D C 20076-:986

:'Dear Josh:

You asked me to set forth the positon of the State in writing on the settlement. proposal we
made during the tcicphoue conference on February 7, 1997. In writing this letter, I am assuming that
the same agreement with respect to the confidentiality of the mediation discussions applies 10 our
other senlcmem communications: As ] stated dmmg the mediation; the basic concept is that Arizona:
would like to gain some agreement from EPA as to the extent of the decision-making authority EPA
has in 2 § 164(e) dispute resolution between a state and tribe, and the procedure which should be
followed in resolving such disputes. Arizona does not believe that the discretion entrusted tc EPA
in the situation where a state and tribe (or state and state) cannot agree is as circumscribed as EPA
contends. Likewise, Arizona believes the proper prosedure for EPA to follow where a tribe and
state are unable to agree is to informaily propose a resolution for further discussion betweesn the tribe
and the state. This wouid have lead to additional discussions between the pardes, followed by either
a settlement or a final decision by EPA.

Arizona is asking for agreement on these points because we don’t think that EPA handled
the dispute resolution with the Yavapai-Apache Tribe properly. Our major concem is that the
apparent position of the agency is that to deny redesignation would impair the sovereign status of
the Tribe. We do not understand the concept of sovereignty to generally include as one of its
atuributes the right to regulate land use outside the jurisdicdon. Even if EPA were to deny the
redesignation, the Tribe would retain the sovereign power to regulate air pollution sources under its
Junsdiction. EPA needs to acknowledge that the § 164{e) dispute resolute procedure was set up as
a way for the federal government to resolve disputes betwesn two sovercign entities, in this case a
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Joshua Levin, Trial Attorney
U.S. Department of Justice
February 25, 1997

Page -2-

state and a tibe. The actions of one sovereign entity may impact the other, and vice versa and the
difficult task of resolving these conflicts fails to EPA. While we can sympathize with the reluctance
of EPA to bear the burden of resolving the conflics, it is not adequate 1o avoid the issue by taking
the position that the conflict must be resolved in favor of the govemmental entity seeking the
redesignation. The intent of Congress was t0 require EPA to engage in the same type of balancing
of interests the agency used in the pre-1977 PSD program in the limited context of an interstate or
state-tribal dispute, SR e

EPA appears to have confused Congressional statements about the agency’s limited role in

approving non-federal redesignations with its necessarily more active. tole in resolving disputes
between states or tribes. We agres that Congress intended to give EPA much more limited authority
o reject 2 proposed state or tribal redesignation thag it had under the pre-1977 PSD program.
Section 164 (b)(2) shows that Congress intended EPA 1o have limited authority to override local
decisions to redesignate. However, EPA erred when it interpreted this limited federal roie to extend
to the context of a dispute about a redesignation between states or tibes. The legislative history
clearly shows that Congress understood that EPA would have to continue 1o play an active role in

resolving disputes of that nature. -

_'__I'h:___pz_'g&r_:m.,§.-:'1--64£§),l;ﬁ#%ﬁﬁﬂg@*?’tiﬁﬁ@#'-'i’-"l‘]ﬂ.‘iﬁ---'Sﬁﬁ.?iﬁ? version of the 1977 amendments. .

" PSD program than had been the case under the prior regulations. In discussing that limited role, the
Senate Report stated, “EPA is limited 10 (1) 2pproving the new source review process established
by the Stare; (2) fseekiz_a_g;injunctive-reiief or other measures that would be necessary to prevent the

issuing of a penmit for a new source if it does not comply with the requirements of the subsection;
(3) resolving interstate disputes; and (4) notifying 2 State when it believes adverse impact may occur
inaClassIarea™ Sen Rep. No.95-127, p. 36 (emphasis supplied).’ Contrary 10 the position EPA
took in the dispute resohution berween Arizona and the Tribe, EPA does not have the same limited
role it has under § 164(b)(2) when the §'164(e) dispute procedure is invoked. Congress clearly
understood that once a state or tribe invokes dispute resolution, the Congressional policy of favoring
state (or wribal) redesignation decisions over federal ones becomes inapplicable. Congress intended
& limited federal role in the redesignation of non-federal lands, but only where other states or tribes
did not disagree with the decision to redesignate. The only party which can administratively resolve
such disputes is the federal government, and there is go legal basts for EPA to give deference to the

wishes of the redesignating sovereign over the wishes of the objecting sovereign.

In addition to the legislative history, pothing in the language of § 164(e) supponts the limited
reading urged by EPA. The fact that EPA is limited in the scope of its review under § 164(b)(2)
does not support the conclusion that the agency is likewise limited in resolving disputes under §
164(e). The principle of favoring state over federal decision-making in redesignation decisions is
no longer applicable when states or tribes disagree over the redesignation. A state/tribe dispute is
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U.S: Departrnent of Justice
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plainly different than a state/federal dispute. EPA incorrectly treats them as the same, when they
clearly are not.

EPA aiso assumes that the scope of issues which may be raised or considered in dispute
resolution is somehow limited by both § 164(b) and § 164(e). Nothing in the plain language of
either subsection supports an argument that Congress intended to limit the ability of sovereign
extities with the primary responsibility for administration of the Clean Air Act to raise any relevant
issue in a dispute resolution proceeding.

- EPAs also incorrect in its expressed preference for deferring to the redesignation until a
conerete permit dispute arises. Putting aside the obvious difficuities such a position creates for both,
Arizona industry and those who regulate i, that position is also inconsistent with the plain language
and inteat of § 164 (¢). The dispute resolution provision may be invoked for eirker the original
redesignation or a specific permitting dispute. Obviously, if Congress agreed that redesignation
dispures were only resolvable in the context of specific permits, it would have limited the ability to
invoke dispute resolution to that circumstance. The fact that it did not do so suggests that inter-

- junsdictional conflicts of this type can and should be addressed when the redesignation is proposed,

not at some indefinite time in the future.

. The other point on which we would like agreement is related. We believe that EPA"
 misunderstood the role Congress intended it 10 play from a procedural perspective as well. Congress

obviously understood that inter-jurisdictional conflicts of this type would be difficult to resolve, so

it instructed EPA to seek to resolve them by sertlement where possible. The statutory language

specifically instructs the agency to “make a recommendation to resolve the dispute and protect the

air quality related values of the lands involved.” EPA did not make any informal recommendation

to resolve the dispute. We believe the statute requires the agency to do so, and that the failure to do

soin this matter was caused by the agency’s belief that it could not provide Arizona with any relief, =~

The agency was wrong on both counts.

Assuming we could reach agreement on those points, Arizona would be willing to again
engage in good faith in dispute resolution with the Tribe and EPA. If EPA is willing to agree that
it has the power to decide this redesignation dispute in favor of Arizona under circumstances which
would not justify denial of the redesignation in the first instance under § 164(b)(2), and that it has
the duty to suggest an informal resolution for discussion when the parties are stymied, we think such
negotiations are much more likely to be fruitful. Presumably, restarting the dispute resolution would
require EPA to withdraw the redesignation for the time being. We would agree to dismiss our
appeal if EPA were willing to withdraw the redesignation and start the dispute resolution procedure
over,
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Please feel free to contact me if you have any questions regarding the above.

Very wuly yours,

OFFICE OF THE ATTORNEY GENERAL

s

Assistant Attorney General
Environmental Enforcement Section
MPM:tmp
cc: Maria Bajer

Nancy Wrona




Employee says he lmew
of backdating in tribal
| Wai:er-nghts decmzon

By Caw Segali

made pnhhc Tuesday he told [EPA ad-
ministrators key documents justifving .

the‘decisions were written. after the deci-
sions were made. He also said an EPA

Iawyer said the ciocumenf,s -could be.

hackdated.

JAn other tesnmony, EPA oiﬁma} Ciau‘
dia -Johnson-Schultz -admitted. she al-
- tered one.of the documents and then lied.

" about'her conduct under oath.

- Ambuias and’ Johnson-Schu 1

" fied-this.month after U.S. District Judge'
“Bgrbara Crabb gave state lawyers theun-

groups and several nartheastern W:scon-_
sin communities have challenged thé

“EPA’s decisions to give the Oneida, Lac

du. Flambeau and Menominee trlbes the
mght to set reservation water standards. -
8. Magistrate Judge Steve Crocker

_'reJeeted the ‘EPA’s attempt to keep the
testimony seéref.

 “Regardless whether what - occu!'re{i

. at the EPA was malfeasance, sloppiness
= orsomething else, there is no good rea-
.son to keep'it fr-om the publie,” Crocker
“wrote, “As the Supreme Court has ob-

" Casey - Ambutas _said

or water qual—

'-iza testlmony The state

ustal power fo questmn EPA ofﬁmais
‘about the ageney's actions,

served,

" landowners, busmess.

‘informed pubhc opinion is the»

Please see FRAUD Page SA

Wisconsin State Journal, Wednesday, May 28,1997 e

The EPA" has® ciaimed 11', rehed
in Japuary. 1996 on documents
written. by .}ohnson-Sehultz when
it gave the iribes  regulatory -
zmwer The: authm'lty would apply.
to non-Indian landowners on res-

ervations: and could .extend. out-

side reservations 1o, aetw;ties that.

affect reservation water. -

. The challengers.questioned the
preparation .date of the docu-
ments, which . detaxl detrimental
effects .of non-Indian. landowners.
on reservation water.

.Johnson-Sehultz said-in affida-
vits she. wrete the reporis in the
middle of January 1996, EPA law-

. ver Marc Radell said in-other affi-

davits he relied on -the. reporis
iater that month in recomthending -
the tribes get regulatory power,
"But Ambutas, the Indian pro-
gram managger at EPA Region 5 in
Chicago, ‘said. he. met with
Johnson-Schultz and Radell last
spring after discovering there was
no such report in the Oneida file.
He said Johnson-Bchultz: said

she would prepare the report and

Rade}i said, “ ‘Don't worry about
- the administrative récord because
“we canipull together whatever is
necessary and we’ll ‘backdate if
we. need 1o,

_Ambutas sawl he ta:)id Regaenai

!7’

vestigation and of‘fered 1o take a
lie detector test.

Ambutas said he! beheved the .
other Tndian: cases-had - the same.
_.pmbiem ‘But he said the agency
‘didn’t. investigate until’ February
after the state questioned the date.

of Johnson-Schultz's reports.
“Johnson-Schuitz, - ‘though, in-
sisted she prepared the reports in

January 1986 and at first denied

changing them. But. she admitted
unider oath that she added maps
and made related changes in the

“Oneida’ repor’t She said she might
"‘also have elianged the other re-
_ports but couldn’t be sure because

'of memory problems.

" Radell testified such changes
wouldn't be considered minor but
said ‘that the reports -were pre-
pared in January and- that-he
never suggested backdating them.

“T-did not ... coerce Claudia
into backdating the documents,”
Radell said. “The documents were
ereated before the decision was
made.”.

Radell said Ambutas may have

made the charge because of hi

-dislike - for: Radell ami Johnson

Sehultz:
“Casev was afra:d that (‘laud1
wanted his'job and-was trying t

get ‘his :job, “and $0 he's:
it really liked Clandi g

. “toset’ her up for gettmg rea:i one
He said he a}so req ested an in-
‘tried to get rid of me before.”’

before,” Radell said.’ “And he’

Ambutas; though, said-he ha

a0 ulterior. motives:. *My ethica

inorai respt)nsablii’ty as'a feder:
employee is to report potentic
waste; fraud.or. abuse and that’

whatldid” .

Two other EPA ofﬁcaais, Mar
Pat Tyson. and -Jodi Traub, sai
they considered Ambutas untrus
worthy, bul administrator Adan
kus-said he considered Ambuta
one-of his top aides, honest an
had no reason to believe he woul

: falsely aceuse other employees.

“The EPA last week said it ha
withdrawn regulatory power {ro
the Oneida and -Laec du Flambea
because of the controversy an
would re-evaluate the issue
asked - federal judges. Barba
Crabb-and: Charles. Clevert to di
miss -the cases. The Menomine
dropped their reguiatoz"y autha
ity in'March.

The challengers oppﬁsed 14
EPA request and Crabb has set
hearing Friday to hear argumen
inthe Lac du Flambeau case.
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By Cary Segall
Wisconsin State Journal

The U.8. Envirenmental Protec-
tion Agency is trying to keep seeret
doeuments that reveal serious
problems with its decisions to let
state Indian tribes regulate reser-
vation water quality.

. The agency asked U.8. Magis-
s,mnm Judge Steve Crocker to block

release of documents that one law-.

ver said contain “revelations .
nothing short of mﬁ«moawsmﬁ
{that) go {o the heart of the integ-
ritly of the mmm;@m decision-
making process.’

Paul Kent made the coftiment

A tries 8

‘power because documents”

in a letter opposing secrecy for
franscripts detailing the guestion-
ing of EPA officials underoath..

The officials testified wm@mg

this month after EPA. &Emamﬁos, :

ers indicated agency officials may
have filed false affidavits in cases
involving the Lac du Flambeau
Chippewa and Oneida tribes.

The EPA in January 1996 gave
the fribes regulatory power. but
said Tuesday it had withdrawn: %m
. MH...
volved “may 53 he ncawum\a or
fully accurate.”

The EPA decisions to .mu.mm.ﬁ the

power were opposed by the state,
which argued it has the.right to
regulate all Wisconsin water:
Assistant. Aftorney  (General
John Greene said the state op-
poses the EPA’'s secrecy request
because the documents “relate di-
rectly to the serious questions sur-

“rounding the  integrity of EPA’s
..mmﬁmasémw%m process.” .’ :
“The public-is entitled E.wmes

how EPA and its mgv_owmmm have
conducted themselves ., ,” Q,mmmm
wrote Crocker.

Kent, who wmem.mmmsa mmmaoé?

‘ers and- business groups-opposed

to the Oneida decision, and

Onelda lawyer Milt Rosenberg
agreed with Greene.

“Every item bearing on the ac-
cusers; their timing and- their pri-
vate' agenda should, in: simple
»m_gmmw be fully msa openly dis-
closed,” ‘Rosenberg wrote, refer
ring {0 EPA whistlebiowers Casey

Ambutas and Steve Dodge.

Ambutas, Indian policy coordi-
amﬁow and anmm Haison to Wis-
consin tribes, questioned the trith
of " affidavits filed by Claudia
Johnson-Schultz, tribal programs
manager, and lawyer Marc Radell.

-~ Johnson-Schultz wrote key re-
maxm that specify detrimental

water data

water &zmiw effects of non-Indian
landowners on reservation water.
She said in affidavits she wrote the
reports_in the middle of January
1996. Radell said in other affida-
vits he.relied .on the reports later
that month in recommending the
tribes get regulatory power.

But Ambutas and Dodge indi-
cated the reports may have been
prepared after the EPA decisions
were made,

After the questions came to
light last month, US. Distriet
Judge ‘Barbars Crabb gave state
lawyers the unusual power to
question EPA officials,
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PA pulls plug on tribal water

B Reversal comes amid claims
that agency officials lied in
federal court affidavits.

By Cary Segall
Misconsin State Journal

The U.8. Environmental Protection

Agency said Tuesday it lias withdrawn deei-
sions giving -twe state Indian tribes the
power to set reservation water qualify stan-
dards.

The EPA acted in cases invoiving the Lac
du Flambeau Chippewsa and Oneida tribes

amid claims by the state and EPA whistle-
blowers that EPA officials lied in federal
court affidavits about key documents.

“The United States is now aware that
certain documents filed in (the cases) con-
tain statements which may not be complete
or fuliy accurate, or may have had inadver-
tent omissions,” wrote U.S, Justice Depart-
ment lawyer David Carson.

But Carson said the EPA will re-evaluate

“the issue and may give the tribes regulatory

power again,

The EPA in January 1996 gave the tribes
m.;m right to regulate water on their reserva-
fions. The decisions affected many non-

Indian landowners and could extend out-
side the reservations to activities that affect
water on reservation kand.

The decisions have been challenged in
Eamﬁg by the state, which argued it has
the right to set water quality standards for
all Wisconsin waters. The Oneida decision
was also opposed by Brown County, Green
Bay, other northeastern Wisconsin commu-
nities and numerous landowners and busi-
ness groups.

Carson asked federal judges Barbara
Crabb and Charles Clevert to dismiss the
lawsuits in light of the EPA action, but As-
sistant Attorney General John Greene said

the state will oppose the request.

:..m.wm, EPA is trying to short-circuit the in-
vestigation into whetheér # committed fraud
upon the courts in these cases,” Greene
said. “We believe the responsible federal of-
ficials should be held fully accountable for
their actions. :

“Even patching up the records will not
correct the legal defects in EPA’s policies,”
he added, “so sending the decisions back to
m.w,ﬁwo do over again is a meaningless exer-
cise,

Madison lawyer Paul Kent, who repre-

sofa and caused an estimated U0

TRV UL T

Please see WATER, Page 2B

Water

cision, agreed:

et o b e

Oo:m:cmu from Page 1B

sents business groups and land-
owners opposed to the Oneida de-

that the actual basis for EPA’s de-
cisions was at best
at worst scandalous. EPA’s
sion to withdraw the approvals at
this time is an outrageous attempt
to keep EPA’s actions hidden from

detrimental water quality effects
of activities by non-Indian ,mﬂa-
owners. Such effects are nowm.a.
ered by the EPA in deciding
whether to give tribes regulatory
authority. o i
Johnson-Schultz said in affida-
vits that.she wrote the reporis in
the middle of January 1996. EPA
lawyer Mare Radell said in other
affidavits he relied on the reports
later that month 1n recommending
the tribes get regulatory power.
But Radell never mentioned

“We now know

inaccurate mmﬁ
deci-

Greene said the state had
found evidence to support claims
Johnson-Schultz and Radell lied.

And he said the questioning re-
vealed ‘that EPA officials. who
made the regulatory deeisions:—
Valdas Adamkus, Region 5 admin-
istrator, and Jo Lynn Traub, head
of the water division — didn’t un-
derstand the issues. : )

“It's clear that the' actual deei-
sion makers at EPA did not even
review. the critical documents in
the record,” Greene said. "“They
merely rubber-stamped the rec

public view and removed from re-
view by the courts.” -

(reene has said the ma.zm Sus-
pects key reports justifying the
EPA decisions were prepared
after the decisions were made.

The detailed reports, written
by Claudia Johnson-Schultz, EPA
tribal programs manager, -specify

the reports in his recommenda-
tions and the EPA first revealed
they existed last September after
the lawsuits were filed. .

Last month, Crabb gave state
Jawyers the unusual power to
question top EPA officials after
Carson said the affidavits may be
false.

i
i

ommendations of low-level staff.”

calls for comment.
berg,

cials.

Carson and Lac du Flambeau
lawyer Steven Olson didn't return
Milt Rosen-
who represents the Oneida,
said he couldn’t comment because
he hadn't spoken with tribal offi-
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Questions & Answers:

Air Quality Redesignation of the Yavapai-Apache Reservation

 EPA prepared this "Q&A" to help members of the public understand the effects of EPA's final action

approving a request by the Yavapai-Apache Tribe to redesignate their Reservation to Class T under the
Clean Air Act provisions for Prevention of Significant Deterioration (PSD) of air quality. Parties seeking
more information may also want to refer to the Federal Register notices providing final approval of the
redesignation request and resolution of the intergovernmental dispute initiated by the State of Arizona.
All of these documents are available for public inspection at the Clarkdale Public Library, on EPA Region
9's homepage on the World Wide Web (at http://www.epa.gov/region09) under Air Programs, or by
contacting Jessica Gaylord, EPA Region 9, at (415) 744-1290.

General Questions t_zbamf'_PSD Redesignations
1. What does "redesignation” mean?

The term "redesignation” arises out of the statutory provisions for the Prevention of Significant
Deterioration (PSD) of Air Quality that are established in section 164 of Title I of the Clean Air Act.
These provisions apply to the "clean air” areas of our nation -- those that meet federal health standards.
Under the PSD provisions, all areas are designated Class I, Class II, or Class II1. These class designations
are indicative of the amount of air quality protection afforded to an area; a Class I designation provides
the greatest degree of protection against air quality degradation. Initially Congress identified certain
mandatory Class I areas. These mandatory Class I areas include all international parks; national
wilderness areas and national memorial parks exceeding 5,000 acres in size; and national parks exceeding

6,000 acres in size. All other PSD or "clean air" areas were designated Class II. In additiontothese .~ . .
‘mandatory Class I areas, Congress provided in section 164 of the Clean Air Act a mechanism by which

States and Tribes may "redesignate" their lands provided that the State or Tribe meets certain procedural
requirements. At least four reservations have already been redesignated to Class 1.

2. Whyis EPA redesigndiing this area?

EPA. is redesignating the Yavapai-Apache Reservation from a Class I1 area to a Class I area in response
to and after review of a formal request from the Yavapai-Apache Tribe. The Tribe's reservation is
composed of five parcels totalling 635 acres in the Verde Valley -- all of which was the Tribe's traditional
homeland before it was driven out in the late 1800s.

The Tribe provided a redesignation plan in conjunction with their request which addressed the Clean Air
Act's requirements that analyses be prepared on the health, environmental, economic, social, and energy
effects of the proposed redesignation. In addition, the Tribe held a public hearing on the proposed
redesignation request, and submitted evidence of prior public notice as well as letters and the Tribe's
response to commenters opposing the Tribe's action. Based on EPA's review, which has included over
120 days for public input, we have determined that the Tribe has met all the procedural requirements
prescribed by the Act and are therefore finalizing our proposed action of April 18, 1994 (see 59 FR
18346).

3. What is the impact of the redesignation?
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EPA expects that the redesignation will only have limited off-reservation impacts. For the Tribe, EPA's
action provides for a more protective air quality standard applicable within the exterior boundaries of
their reservation. For neighboring communities, the redesignation affects only new or modified "major
stationary sources" that are already subject to the PSD regulations. In most cases, these are large
industrial facilities that emit more than 250 tons per year of any of the key air pollutants regulated by
EPA.

The procedure to obtain a permit will now require that such a source complete an additional component
of its PSD air quality analysis. Specifically, applicants for a PSD permit will need to evaluate cumulative
air quality impacts against the Class I, as well as the Class II, increment levels. The Class I increment
levels are numerically lower values than for Class IL. In other words, a Class I increment further limits the
degree to which air quality is allowed to deteriorate. Additionally, if the Yavapai-Apache Tribe chooses
to identify and develop air quality related values (such as visibility levels) for the reservation, PSD permit
applicants would aiso need to assess the effect of their emissions on those values. We do not expect that
the expanded analyses required as a result of the Class I area designation will create significant additional
burden or restrictions for the PSD permit applicant. There are no other changes in the standard PSD
permitting procedures as a result of the redesignation.

Effects on the General Public
4. Does this mean that people in the Verde Valley will have to get their cars smog tested?

No, people in the Verde Valley will not be required to have their cars smog tested because of the
redesignation. The redesignation would only affect what EPA calls "major stationary sources”; these are
generally industrial facilities, such as power plants, which generate electrical power or process heat.
Motor vehicles count instead as "mobile sources.” Furthermore, EPA-mandated smog check programs

. arenot required in “clean air” areas, such as the Verde Valley. ST

5. Will the redesignation affect the use of woodstoves?
No, the redesignation will not create any restrictions on home woodstove use. The PSD program is
designed to protect air quality deterioration resulting from emissions from "major stationary sources.”

Home woodstoves do not produce the type and amount of emissions regulated under the PSD program,
and thus would be unaffected by the redesignation.

6. If the Yavapai-Apache Reservation is redesignated, will the dirt roads in the Verde Valley have to
be paved?

No. While paving of dirt roads reduces ambient concentrations of particulate matter (i.e., dust) in the
atmosphere, road paving requirements are not under the scope of the PSD regulations for "clean air"
areas.

7. Will the redesignation restrict residential or small business growth in the area?

No. The primary impacts, which are minimal, will be felt only by industrial sources proposing to locate in
proximity to the Yavapai- Apache Reservation. The redesignation will affect only those large industrial
sources of air pollution that are already required to obtain an air quality permit under the PSD program.
Home and small business owners in the Verde Valley will not be affected by the Class I designation, as
has been demonstrated in other communities near Class I areas. The city of Tucson, for example, is
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bounded on either side by the Saguaro National Monument, a federal Class I area, and it continues to
experience healthy economic growth and development.

Potential Impacts on Industry
8. Will the redesignation affect economic growth in the Verde Valley?

Redesignation should not affect economic growth in the Verde Valley, nor cause a negative economic
impact on facilities locating in the Verde Valley. The PSD program already applies to any new major
source or major modification in the Verde Valley. No new permits and no new substantive requirements
would apply as a result of a redesignation to Class I. The same analyses and control technology
requirements apply to major stationary sources proposing to locate in any area, regardless of a PSD Class
I or 11 designation. A change from Class II to Class I designation only affects the amount of air pollution
a large industrial source can create.

9. Wil t}ze redeszgnatzan ajfecz the eimssmns fmm the cement plant?

' EPA is aware that members of the pubhc are cencerned about emissions from the cement plant. The

redesignation, however, will not affect {mgamg operations at the cement plant unless the cement plant
chooses to modify the facﬁaty at some point in the future. The facility would then need to evaluate the
potential emissions increase resulting from the proposed modification. If the change in emissions
represents a significant increase, then the owner/operator of the cement plant would need to apply to the
appropriate air pollution control authority (likely Arizona DEQ) for a PSD permit. The plant would then
be subject to the control technoiegy and other permit requirements which are established in state and
federal regulations.

I 0. W‘ll these tzghter PSD requzrements make zr more dzjf Teult for compames to locate here?

--:3.:.': The. PSD program already apphes to any new ma;or soirce or rnajer modtﬁcatmﬁ in the Verde Valley

No new permits and no new substantive requirements would apply as a result of a redesignation to Class
I. The same analyses and control technology requirements apply to major stationary sources proposing to
locate in any area, regafdiess of a PSD Class 1 or I de31gnat10n The deszgnanon only affects the degree
to which air quahty is a,llawcd to deienorate

EPA perfoﬁned a modelmg exercase te assess the actual impact of a redes;gnatxon on the possibility of
future construction and operation of facilities choosing to locate in the Verde Valley. Using data provided
by previous PSD permit applicants, EPA modeled emissions from four "typical” facilities to predict
worst-case impacts from a variety of pollutant-emitting sources. EPA concluded that proponents of a
well-controlled source of air pollution would face little limitation in locating such a facility near the

. parcels of tribal land, while at the same time preserving ambient air quality on the reservation.

i3 0f 5

11. Does the redesignation mean that the mining companies won't be able to mine any of the
undeveloped deposits in the area?

The redesignation does not disallow the possibility of future mining development. A mining company --
or any other source proposing to build or modify in the Verde Valley -- would need to follow the
standard application procedures of the appropriate air pollution control agency and meet the established
criteria to obtain the necessary permit. The permit applicant would need to submit information on
proposed air poltution controls and provide other analyses required by the applicable regulations. In this
case, final decision on the permit application would rest with the Arizona Department of Environmental
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Quality.
Public Involvement and EPA Decisionmaking

12. Has the public been involved in this decision?

In fulfilling the requirements laid out for PSD redesignations, the Yavapai-Apache Tribe conducted the
first public hearing on their redesignation plan on October 21, 1993. Two months later they submitted
their plan as part of a formal request to EPA to redesignate their tribal lands from Class II to Class I
under the PSD air quality regulations. Since that time, EPA has consistently sought out public
involvement in our decisionmaking process. On April 18, 1994, EPA published a notice in the Federal
Register, announcing the proposed redesignation and soliciting written comment. About a month later,
EPA provided advance public notice in two local newspapers -- the Red Rock News and Verde
Independent -- for the public hearing we conducted on June 22, 1994, The hearing was well attended by
tribal members, other residents, and industry representatives alike. Based on a request submitted by the
Town of Clarkda}e EPA extended the public comment period until August 22, 1994. This extension of
the pubhc comment period was also published in the Federal Regxster on July 20, 1994. In total, EPA has
promcfed over 120 days for pubhc comment rather than the 30 day minimum required by law.

13. What has been the public reaction to the redesignation issue?

EPA is always interested in hearing the concerns of the community affected by our actions, and public
input is valued as part of our decisionmaking process. EPA conducted a public hearing on June 22, 1994,
in Clarkdale, and encouraged interested members of the public to submit written comments. At the public
hearing, approximately 25 people spoke; only three parties opposed EPA's proposed redesignation.
Supporters included residents from nearby communities.

. In acting on the redesignation request, EPA is limited by.the requirements that Congress established in .-
the Clean Air Act. According to those requlrements we cannot deny the Yavapai-Apache's request if the L

Tribe has met the procedural requirements that are specified in the Act. We have tried to make it clear

that public comments should focus on whether or not the Tribe has fulfilled these procedural

requ;rements We have considered the comments and concerns raised during the public comment period

prior to making a final decision on the redesignation. EPA believes that the Tribe has met the

reqmrements and thus will approve the Tribe's request,

 14. Does oppasztwu by the State of Arizona affect the Tribe's ability to redesignate?

Pursuant to section 164, EPA may disapprove the redesignation of an area only if the procedural
requirements are not met. The same provision allows for dispute resolution if a neighboring State or
Tribe disagrees with the redesignation request. The Governor of Arizona invoked this mechanism, and
representatives from EPA, the State of Arizona and the Yavapai-Apache Tribe met to resolve this
dispute. However, no agreement was reached. The law requires that EPA serve as the final decisionmaker
in such a case.

EPA is redesignating the Yavapai-Apache Reservation, consistent with our responsibilties under the
Clean Air Act, because we have found that the Tribe has met the procedural requirements for
redesignation and no party has provided grounds that indicate the contrary. EPA is committed to work
with the State and Tribe to foster public understanding and ensure effective implementation of the Class I
designation. In addition to being available to answer any public inquiries about the Class I designation and
its potential effects, EPA will gladly make technical staff and resources available to the State to resolve
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any issues about effective air quality management under the Class I designation.

Yavapai-Apache Class™I R... and Answers {Q&A) Sheet hteop: //www. epa.gov/regionl9/air/vavapai/gna . html

[ Region 9 Air Programs Page ] [ Region 9 Home Page ] [ EPA Home Page ]

Send questions and comments to gaylord jessical@epamail.epa.gov
Region 9 Webmaster: tackett jeffi@epamail.epa.gov.

Region 9 Office: 75 Hawthorne Street, San Francisco, California, 94105
Updated: October 3, 1996
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Yavapai-Apache Class I Redesignation

From this page you may access documents pertaining to EPA's October 2, 1996, approval of the
Yavapai-Apache Tribe's request for redesignation as a Federal Class I Area. For a more concise
overview of the redesignation process and the issues that arose, you may wish to refer to EPA's

Press Release Release for this action, and EPA's Questions and Answers {Q&A) Sheet for this action.

With passage of the 1990 federal Clean Air Act, Congress designated certain Earge national parks
and wilderness areas as specially protected areas. This more protective status is also referred to as
a Class I designation. In addition, the Clean Air Act provides for local decision making, by
allowing States and Indian governing bodies to reclassify areas under their jurisdiction to
accommodate the social, economic, and environmental needs and desires of the local population.
Under these provisions, the Yavapai-Apache Tribe submitted to EPA a request to redesignate its

. Reservation as a Class I area, At least 4 Indmn reservatmns have aiready been redesignated to

o C!ass 1 based on trxbai requests. = : -

From this page yaa ‘can access a M 9 of Indlan Tribal Lands in Arizona as well as a Map of Class
I Areas in Ar:zona -

Below are links to the complete text of the two Federal Register Notices for this action. Each
Federal Register Notice has been broken down by section for your convenience. Simply select the
section that you would like to read. In addition each netice is available as a complete text file for
viewing or downioadmg

N atlce ;Appmvmg Y_avapatwApache Class I Des1gnatum

Text ﬁIe of compiete Federai Regstar Nonce [66 k]
: Outlme of Federal Regszer Notwe

Federal Reg:ster Natice By Seﬁtzen.
Introductory Federal Regsger Text - :
L The Clean Air Act's Pro am to ?revent Si mﬁcant Deterioration of Air Quali

IL. Yavapai-Apache Request to Redesignate from Class II to Class I
II. A. EPA's Final Decision to Approve the Tribe's Request
IIL. B. 1. Public Comments re: Scope of Yavapai-Apache Reservation
1. B. 2. Public Comments re; Analysis of Health, Environmental__Economic, Social and
Energy Effects
HI. B. 3. Public Comments re: Concerns About Potential Impacts

O1. B. 4. Public Comments re: Disperse Reservation Lands and Character of Reservation

ands

If{l. B. §. Public Comments re; Applicable Implementation Plan
I, B. 6. Additional Public Comments

IV. Administrative Review

.%

t“"
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Notice Resolving Dispute Resolution

Text file of complete Federal Register Notice {81 k]
Qutline of Federal Register Notice

Federal Register Notice By Section:
L Summary of Final Rule Approving the Tribe's Request for Redesignation

IL Statutory and Regulatory Background

H1. The Intergovernmental Dispute
IV. A. Introduction to EPA’'s Resolution of the Intergovernmental Dispute
IV. B. Public Understanding of Redesignation Implications and Off-Reservation Impacts
IV. C. Sufficient Size to Allow Effective Air Quality Management

IV.D. Air Quality Related Values

IV. E. Redemggatlen Does Not Resolve Current Air- Ouahtv Probiems

IV. F. Additional Concern Regardmg Potential Future Redesignations
V. Admuustraﬂve Rewew

Please note: Mi-nor corrections in rulemakings may occur during preparation for publication in the
Federal Register. The document of record should be available for download via Federal Register Online
in the near future. We'll update this spot with a specific reference once it is published.

Go to: [ Region 9 Air Programs Page ] [ Region 9 Home Page ] [ EPA Home Page |

S Send questions and comments 1o. ggz[ord zesszca(a}epamazl €pa.gov . .

. Region 9 Webmasz‘er ‘ tackett jeffQep Lepa. : R
' Region 9 Office: 75 Hawthorne Street, San anczsco Cabﬂ::mza 941 05

Updated: October 3, 1996

URL:http:/fwww.epa.gov/region09/aiv/yavapai/index. html)
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any pruposed redesignation, the Stale
or Indian Governing Body, as appro-
priate, may resubmii the proposal
after correcting the deficiencies noted
by the Administrator.

)y Stack heights. (1) The degree of
emigsion limilation required for con-
trol of any air pollutanl under Lhis

m:ﬁqo:,:miam Protection Agency

seckion shall ot Le affected in any

1110 Dy —

i) 8o much of the stack heighi of
Any- souree as exceeds good engineer-
HuEpraciice, or

iy Any other dispersion teehinigue.

A2) Paragraph (hiehy of this section
shall not apply with respeel to stack
‘heighits in existence before December
31,0 1970, or le dispersion techniques
implemented before then,

Y Review of muajor stelionary
sources and major modifications—
Soyrce applicability and ezemplions.
(1) No stationary source or modifiea-
tion: to which thie requirements of
paragraphs () through (1) of this see-
tion apply shall begin actunl construc-
tion without a permit which states
that the stationary source or mwedifica-
tio: would meet Lhiose requirements.
The Administrator has authority to
issue any such permit.

A2} The reguirements of paragraphs
{J} .through (r) of ithis section shall
apply to any major stationary source
and_ any major modification with re-
%m? to eachi pollutant subject to reg-
ulation under the Act-thal it would
emit, except as Lhis section otherwise
provides.

“(3). The requiremends of paragraphs
Cv through (r) of this section apply
only-to any major stationary source or
major modification that would be con-
structed in an area designated as al-
tainiment or uhelassifinble under see-
Lo 10HAMI D) or (1) 0f the Act.

“4) ‘The requirements of paragraphs
¢jythrough (r) of thissection shall not
apply to a partleudar major stationary
souree or major wodification, if;

Air:Construction conunenced on the
source or modification before August
TE9TT. 'The reguladions at 40 CFR
G221 a8 in cffect. before August 7,
Hmﬁ_. shall govern the review and per-
nitting of any such sotirce or modifi-
SEF or
Ctify The source or Eomr:ﬁ;mo: was
v:fm? to the review requirements of
40 CEFR 82251 as in effect before
Mareh 1, 1978, E:m the owner or oper-
atory

(g3, Obtained under 40 CFR 52.21 a
{inal approval effeclive before March
1,1978;

AE Commenced consiruction before
E@Er 19, 1979, and

3 52.21

(e) Did not discontinue construction
{or a period of 18 months or more and
compiected construction within a ren
sonable time: or

1y The source or modification was
subiced to 40 CFPR 5221 as in effect
before Marelhy 1, 1978, and the review
of an apphlcation for approval for the
statioonnry souree or modifieation
ander 40 CFR 52,21 would have been
completed Ly Mareh 1. 16738, bt fos
att extension of the public comment
period pursunant 1o a request for such
an extension. In suech a case. the appl
cation shall continue to be processe :
and eranted or denied, under $# (
5221 as i effect prior to Mareh |
1098 or

L) Phe source or modificntion was
not sublect to 48 CFR AL as in
effect before March i, 1578, and the
owner or operator;

tu) Oblained ali final Federal, state
and local preconstruction apprevals o1
permits pecessary under the applica-
ble State Implementation Plan before
?Hm:,: 1, 1998

(&) Commenced construction before
March 18, 1979; and

<03 Did not discontinue construction
for a period of 18 months or more and
compleied consiruetion within a rea-
sotabile time; or

(v) The source or modification was
net sublect to 40 CFR 32,21 as in
effect on June 19, 1998 or under the
partiat stay of regulations published
o1l February 1480 (45 FR 7800, and
the owner or operator:

(a) Obtained ail final Federal, state
and loeal preconstruction approvals or
poernmits necessary under the applicen
ble State Implementation Plan before
August 7. 1880;

&) Commenced construction within
18 months from August 7, 1988, or an
ecartier thme reguired under the appli
cable State Implementation Plan: and

{¢) DHd not disvontinuue construac
tion for a period of 18 months or more
and completed construction within n
repsonable time: or

(vidy The source or medification
wouid be a nonprofit healih or non-
profit educaticnal institution., or =
major modification would occur at
such an institution, and the governor
of the stale in which the source or
modification would be lovated reguests
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{2y For any class I{ area, the maximum allowsble merease
concentrations of sulfur dioxide and particufale matter over the basclije
concentration of such pollutants shall not exceed the following wmountg

Maximaar aluwable tnergfise g
Polfurarnit scregriens per eghic dieiers
Particulate matter:

Annual geometric mean 19

Twenty-four-hour maximum A7
Sulfur dioxide: ,

Annual arithmetic mean

Twenty-four-hour maximum

Three-hour maximum

(3) For any class III area, the maximum allowgble increase in
concentrations of sulfur dioxide and particulate matier fver the bascline
concentration of such pollutants shall not exceed the foffowing amounts:

Maximfun alluwable inerease (in
g OFFEIS U sl merier}

Fullutant
Particulate matter:

Annual geomelric mean 37

Twenty-four-hour maximum 75
Sulfur dioxide:

Annual arithmetic mean , 40

Twenty-four-hour maximum 182

700

Three-hour maximum

{43 The maximum allowable concenfration of any air pollutant in

any area Lo which this part applics shaff not exceed a concentration for
such petlutant for cach period of expusufe cqual to—

(A3 the concentration permfticd under the national sccondary

ambient air qualily standard, o

(I3) the concentration pgrmitted under the natiGnal primary

ambient air quality standar

whichever concentration ts/lowest for such poliutant for such period

of exposure.

(c)(1) In the case of any Aiate which has a plan approved by the

Administrator for purposes of gurrying out this part, the Governor of such

State may, after notice and ¢bportunity for public hearing, issue vrders or

promulgate rules providing tfat for purposes of determining compliance with

the maximum allowable ingfeases in ambicnl concentrations of an air pollu-

tant, the following concenfrations of such pollutant shall not be taken into

account:

(A) concsfitrations of such pollutant atiributable to the increase

in emissions from stationary sources which have converted from the

use of petrgleum products, or natural gas, or both, by reason of an

order which is in effect under the provisions of sections 2(a) and {(b)

rgy Supply and Environmental Coordination Act of 1974

{or any/subsequent legislation which supersedes such provisions)

12163 Sec!163
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Low Text

over the cmissions from such sources before the effective date ofsuch
order,

(B} the cencentrations of such potlutant attribgfable o the
imcrease in emissivns from stationary sources whichave converted
from using natural gas by reason of a natura¥ gas curtailment
pursuant to a natural gas curtailment plan in effect pursuant to the
Federal Power Act vver the emissions from sufeh sources before the
effective daté of such plan,

(C) ecuncentrations of particulate satter atiributable to the
increase in emissions from construction/or other temporary emission-
related activities, and

(D} the increase in copcentrglions attributable to new sources
outside the United States over/the concentrations attributable to
existing sources which are ipfluded in the baseline concentration
determined in accordance with section 169(4).

B (2} No action taken withfespect Lo a source under paragraph I{A) or
{1XB) shall apply more thnh five vears after the effective date of the
order referred to in paragpdph (1XA) or the plan referred to in paragraph
(1)(B), whichever is appficable. If both such order and plan are applica-
ble, no such action shaMf apply more than five vears after the later of such
‘effective dates,

N (3) Nu actigh under this subsection shall take effect unless the

- Governor submets the order or rule providing for such exciusion to the
Administratop’and the Administrator determines that such order or rule
is in complignee with the provisions of this subsection,

[12164]
REA REDESIGNATION &

(a} Except as otherwise provided under subsection (¢), a State may
redesignate such areas as it deems appropriate as class I areas. The following
arpas may be redesignated only as class or 1I:

. (1) an area which exceeds ten thousand acres in size and is a national
monument, a nalional primitive area, a national preserve, a national
recreation area, o hational wild and scenic river, a national wildlife
refuge, a national lakeshore or seashore, and

(2) a national park or national wilderness area estoblished after the
date of enactment of this Act which exceeds ten thousand acres in size.

The extent of the areas referred to in paragraph (1) and (2) shall conform to
any changes in the boundaries of such areas which have occurred subsequent
to the date of the enactment of the Clean Air Act Amendments of 1977, or
which may cccur subsequent to the date of the enactment of the Clean Air Act
Amendments of 1990. Any area (other than an area referred to in paragraph

Sec. 164 12164




¢2164 Sec.164

914 Clean Air Act
¢ (2) or an area established as class T under the first seatence of section

¢
” may he redesignated by the State as class L e

2ia))

(A ) such redesignation has been specificadly approved by the Gover-
nor uf the State, after consultation with the appropriate Conmmtices of
the legislature if iU is in session or with the leadership ol the fegislature i
it 15 net in session (unless State law provides that sugh redesigaation must
be specifically approved by State legislation) and if geperal purpose units
of local government representing a majority of the residents of the area so
redesignated enact legisiation (including for such units of lucal govern-
ment resolutions where appropriate) concurring in the Slate’s redesigna-
tion;

(B) such redesignation will not cause, or contribute to, concentra-
tions of any air pollutant which exceed any maximuin allowable icrease
or mazximum allowable concentration permitted under the classification
of any uther area; and

(Cy such redesignation vtherwise meets the requirements of this part,

ol this pats shall nal apply Ware

SOBILEAY Prior o redesignation of any area under this part; notice shall
he afforded and public hearings shall be conducted in areas proposced Lo be
redesignated and in areas which may be affected by the propused redesigna-
tion. Prior to any such public hearing a satisfactory description and analysis of
the health, environmental, economice, social, and energy effeets of the propuesed
redesignation shali be prepared and-made available fur public inspection and
prior Lo any such redesignation, the description andd analysis of such effects
shall be reviewed and cxamined by the redesignating authorities.

(B) Prior to the issuance of notice under subparagraph (A)
respecting the redesignation of any area under “this  subscetion, i
such area includes any Federal lands, the Staté shall provide written
notice to the appropriate Federal land manager and afford adequate
ppportunity (but not in cxcess of GO days) to eonfer witly the Stale
respecting the intended notice of redesignalion and to spbmil writ-
Len comments and recommendations with respeet to sueh intended
nutice of redesignation. In rodesignaling any area under this section
with respect te which any Federal tand manager has submitted
writlen comments and recommendations, the State shail publish a
list of any incensistency between such redesignation anil such recom-
mendations and an explanation of such incunsisiency (together with
the reasons for making such redesignation against the recommenda-
tion of the Federal land manager} LTS

(C) The Administrator shall promulgate regulations not later
than six months after date of enactment of this part, to assure,
insufar as practicable, that prior to any public-hearing on redesigna-
tion of any area, there shall be available for public inspection any
specific plans for any new or modified major emitting facility which

R DR [12165)
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mxay be periitted to be constructed and vperated only i the area in
question s designated or redesignated as olass THL

T..t The Admiistrator may disapprove the redesignaiion of anv area
anly il he finds, after notice and vpportunity for public hearing, that such
m.mmwﬁ_x:ﬁmcm does not meet the procedural requirements of _:Wm section or
s consistent with the requirements of section 16243 vr of subsection L
of this section. H any such disapproval occurs, the classification of the

. area shali be that which was in effect prior to the redesignation which was
coovdisapproved. . ‘ )

oAt Lands within the exterior boundaries of reservations of federaily
segimmized Indian tribes may be redesignated only by the appropriate Indian

Jguverning body . Such Indian governing body shall be subject in all respect

the provisions of subsection (e).

T E.V Fhe Federal Land Manager shall review all national monumens,
primitive areas, and nativaal preserves, and shall reconzmend any appropriate
“aress for redesignation as class 1 where air quality related values are impur-

W3 o 3 ¥ i £ wx* i ¢ 3
S lant altributes o the area. The Federal Land Manager shall report such

mipendations, within supporting analysis, to the Congress and the affected

o States within one yedr after enactment of this section. The Federal Land

?Tﬁ.mmcw shall consult with the approprinte States before making such recom-
mendations.

1 any Ew:....:.u."....,n:xw by the redesignation of an area by an Indian
srrany Indiandiribe affected by the redesignation of an area by a State

sdisagrees with sueh redesignation of any arca, or if a permit is proposed to be

wsted for any new major emitting factlity proposed for construction i any

State which the Governor of an alfected State or governing body of an affected
: .h.w.,wm: :.Mcc determines will cause or contribute to a cumulative change in air
‘guality in excess of that allowed in this part within the affected State or Lribal

e ..<m:c:“.ww.n. Goversor or Indian ruling body may request the Administra-
tor:le enter into pegotiations with the parties involved to resolve such dispute.

Wi requested by any Stale or Indian tribe involved, the Administrator shall
dmake o recommendation woresolve the dispute and protect the air quality
‘related values' ofvihe lands involved. If the parties involved do not reach
agreement, the Administrator shail resolve the dispute and his deterntination,

or:the results of agreements reached through other means, shall become part of

the applicable plan and shall be enforceable as part of such plan. In resolving

“suelidisputes relating (o arca redesignation, the Administrator shall consider

i¢ extent 5....‘.&.:&., the lands involved are of sufficient size to allow effective
air guality management or have air quality related values of such an area.

- g€ 1
Sec, 165. PRECONSTRUCTION REQUIREMENTS N7

ction ts commhenced after
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TOMMY G. THOMPSON

Governor
State of Wisconsin

February 6, 1997

Ms. Mary Nichols

Assistant Administrator for Air and Radiation
U.S. Environmental Protection Agency
Washingron, D.C. 20460

Dear Ms. Nichols:

Thank you for your December 13, 1996 TESPONSE 1o our letter regarding the Forest County
Potawatomi Class I redesignation under the federal Clean Air Act, We were pleased to note that
you will contact us shortly concerning our request for a meeting with the Administrator and
amxiously await an opportunity to discuss Tribal Class I issues with her. However, we continue
to request the Environmental Protection Agency (EPA) to delay further action on the Potawatomi
petition, including the public hearings, until after our meeting with the Administrator.

In your letter, you state that it is not appropriate to delay a final decision on the Potawatomni
redesignation until after the rule on permit review procedures is completed. Although the
decision by the EPA to advance notice proposed rules to address the roles and responsibilities for
issuing permits for major sources located near a Tribal Class ] area js a good first step, the
rulemaking Wi_ii_'not.addresé_ﬁaii-of_oi_i# concerns related to Tribal Class I redesignation. The EPa
must promulgate adequate rules governing all aspects of Class I redesignation before proceeding
with a final decision on the Potawatomi or any other Tribal Class I requests.

In regard 1o dispute resclution, we continue 1o oppose the redesignation under section 164(e) of
the Clean Air Act and have not abandoned or conceded our interest 1o participate in the process
of negotiations. We continue 10 believe it is not possible 10 resolve the dispute untif the EPA
formally establishes the dispute resolution process.

i

We look forward

you regarding these matters.

OHN ENGL
Aovernor of Michigan
£

cc: Ms. Carol Browner - USEPA Administrator

¥ URREITES

Room 113 East. State Caphol, P.0. Box 7863. Madison. Wisconsin 53707 (608) 2661212 o FAX (608) 267-8083




State of Wisconsin \ DEPARTMENT OF NATURAL RESQURCES

PO Box 7921

; Tommy G. Thompson, Governor 101 South Webster Street

P * George E. Meyer, Secretary Madison, Wisconsin 53767-7921
WISCONSIN i

TELEPHONE 608-266-2621
FAX 608-267-3579
TBD 608-267-6807

DEPT. OF NATURAL RESOURCES

April 30, 1997

EPA Air Docket (Mail Code 6102)
Attention: Docket Number A-93-51
Room M-1500

Waterside Mall

401 M Street SW

Washington, DC 20560

SUBJECT Commeﬁts - Federal Operating Permits Program (Part 71)

Dear EPA Air-ﬁécke%:

On March 21, 1997, the Environmental Protection Agency proposed changes to existing Part 71
rules that would extend federal implementation of the Title V permit program to include all areas
of "Indian country" including off-reservation tribal lands that have not been formally recognized as
part of an existing reservation. The proposed changes also eliminate the need for Tribes to make &
jurisdictional showing over tribal lands and incorporate the term "Indian country" to replace
"“Tribal areas" in the context of federal program implementation. The State of Wisconsin does not
agree with the proposed changes to the Part 71 Title V program and is submitting the following .
. comments on use of the term "Indian country’, elimination of tribal jurisdictional showing, EPA’'s - o0
1o definition of ._"zfe;s,_'é;_tfvatio_tif'_,"_di's_pﬁtes_'bé‘cW'e."?_riﬁtribes and states, federal authority, and preemption. .

Indign Country

In an earlier 1995 Part 71 proposal, EPA defined the term "Tribal area" to delineate federal
- Jurisdiction of the Title V program. The final Part 71 rule published in July 1996, however, did not

establish boundaries of the program pending resolution of jurisdictional issues between tribes and
states that were raised in response to the proposed 1994 Tribal authority rule (Tribes as States).
The EPA now believes the 1995 Part 71 proposal’s use of the term "Tribal area" for defining
federal jurisdiction of the Title V program is inappropriate. The agency is proposing to replace
“Tribal area" with the term "Indian country” because it would be more consistent with other EPA
environmental regulations.

The State of Wisconsin believes it is not appropriate at this time for EPA to propose federal
Jurisdiction of the Title V program to all lands in "Indian country” {(as defined by EPA in 18 U.8.C.
1151) because jurisdictional issues between tribes and states raised under the proposed Tribal
authority rule still have not been resolved, Extending federal implementation to "Indian country"
without first resolving the underlying jurisdictional issues of the Tribal authority rule will cause
confusion and delays to affected sources in obtaining Title V permits from the proper authority.
Federal implementation of the Title V program for "Tribal lands” should not be extended to "Indian
country" but remain limited to "Tribal area" as defined in the original 1995 Part 71 proposal.

Quality Natural Resources Management g’;
Through Excellent Customer Service st

Puper
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durisdictional Showing

The EPA is proposing that tribes not be required to show jurisdiction over tribal lands (or "Indian
country"} including off-reservation lands, for the purpose of federal implementation of the Title V
program. EPA believes Congress preferred that implementation of the Clean Air Act on tribal
lands be carried out by either EPA or the Tribes, and concludes there is no reason tribes should be
burdened with making a jurisdictional showing prior to EPA administering a federal program.

The State of Wisconsin does not agree with EPA’s interpretation of the Clean Air Act that
Congress preferred EPA or the Tribes to automatically implement provisions of the Act on all
tribal lands. The state feels that in certain cases it has jurisdiction over tribal lands and that
EPA’s proposal does not recognize the complications of Indian land ownership and completely
ignores state authority. There are indeed many classifications of tribal lands including purchased
trust, purchased restricted, allotted and fee lands. Some tribal lands have multiple ownership
interests (called fractionated or undivided heirship interest) consisting of Indians and non-Indian
heirs. Section 301(d)2)(B) of the Act when referring to authorization for EPA to treat a tribe in the
same manner as a state for the regulation of air resources, includes the language "...or other areas
within the tribe’s jurisdiction.” This clearly implies that tribes must first make a showing of tribal
Jurisdiction, especially for lands not within the exterior boundaries of a reservation, before
implementation of federal authority under the Clean Air Act. EPA even states on page 13750 of
the federal register that there are areas of "Indian country” where a state has been able to
demonstrate jurisdiction, Therefore, tribes should continue to be required to show jurisdietion over
all tribal lands before federal implementation of the Title V program.

In addition, the State of Wisconsin does not agree nor concede that adoption of the term “Indian
country” automatically extends federal Jjurisdiction to non-tribal fee lands within the exterior
boundaries of a reservation. The State believes that for purposes of implementing its Air
Management Program, it may have Jurisdiction over these non-tribal areas. This contention is
supported by case law. (See, Montana v, United States, 450 U.S. 544 (1891, Tribes generally lack
authority to regulate non-member conduct on fee lands within.a reservation; Brendale v, ..
Confederated Tribes & Bands of Yakhima Indian Nation, 492 U.S. 408(1989), Tribes have 1o
authority to regulate the use of fee land through Tribal ordinances or actions of Tribal courts.} The
generally recognized principal governing jurisdiction within an Indian reservation iz that a state
may assert regulatory authority over non-tribal members {or non-tribal entity) located on non-
tribal lands. When the situation involves a tribal member on tribal land, state jurisdiction may
depend on whether the on-reservation activity has an off-reservation impact. Therefore, federal {or
tribal) jurisdiction over Indian reservation lands cannot be automatically assumed and mus¢ be
determined on a case-by-case basis.

EPA’s Definition Of Reservation

The EPA has expanded the term “reservation" to incorporate trust land that has been validly set
apart for use by a tribe, even though that land has not been formally designated as a reservation.
EPA cites recent Supreme Court case law to justify its definition of "reservation"

The State of Wisconsin does not agree with EPA’s definition of the term "reservation®. First of all,
the case law cited by EPA (Oklahoma Tax Commission v. Citizen Band Potawatomi Indian tribe of
Oklahoma, 111 8.Ct.905 (1991)), is a tribal tax law case which held that land in trust for the
benefit of the Tribe qualified as a reservation for Tribal immunity purposes from state tax laws.
Moreover, this case actually supports State jurisdiction in certain situations because it alse holds
that a state may collect taxes on the sale of goods on land held in trust when sales are made to
non-tribal members. Although off-reservation trust land may be considered the same as
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"reservation” land in some cases, a state may continue to have jurisdiction over certain activities
(including those related to provisions of the Clean Air Act) on that land.

Second, the Bureau of Indian Affairs (BIA) has established a policy that for off-reservation
acquisition requests, the review of the request (to receive trust status) is determined on a case-by-
case bases. However, not 2ll lands that receivée trust status are proclaimed as "reservation” land
through publication in the federal register by BIA. In general, the criteria used for review includes
distance to the existing reservation and the purpose for which the land will be used. Clearly, the
BIA makes a distinction between those lands that receive trust status and become part of the
existing reservation, and those that are put in trust but do not become part of the existing
reservation. EPA should make the same distinetion in defining "reservation” land for purposes of
the Clean Air Act.

Disnutes o _ o

If there is a dispute‘as to whether a particular area is "Indian country”, EPA proposes that a Tribe
or State government submit sufficient information to the appropriate Regional Administrator to
demonstrate to EPA’s satisfaction that there is a dispute. Until such time that the dispute is
satisfactorily resolved, EPA proposes that it will administer the Title V program in the disputed

area.

The State of Wisconsin does not agree with EPA’s proposed approach with regard to disputes
relating to "Indian country". In all cases the state would be forced to make a jurisdictional showing
over "Indian country" lands to be granted state implementation of the Title V program, whereas a
tribe would simply need to demonstrate there is a dispute in order to initiate federal
implementation on such lands. The State refers back to the 1995 Part 71 proposed rules and
section 301(d)2)(B} of the Clean Air Act that require tribes not states, to make a jurisdictional
showing over tribal lands for federal implementation of the Title V program. In addition, the State
disagrees with EPA’s. proposed.approach because the proposed Tule does not. specify the guidelines

- the agency will use to review and settie jurig&iéﬁieﬁal_'.dispaﬁes.-_AlS_o,’ because of EPA’s strong trust: - B
* responsibility toward Indian tribes, the state feels that EPA'may not be 4ble to act as an impartial

judge in resolving disputes between tribes and states.

Federal Authority : . S :

On page 13750, the proposed rule states that EPA authority to enact the regulation is premised on
situations where, "a State fails to adopt.a program, adopts an inadequate program, or fails to
adequately implement a required program.” None of these situations are the case in Wisconsin. In
fact, EPA has delegated program approval for off-reservation sources to the State of Wisconsin for
its operating permits program and at no time, has EPA ever questioned the effectiveness of the
Wisconsin program under Title V of the Clean Air Act (See Final Interim Approval of the
Wisconsin Operating Permits Program, 60 Federal Register 12128). Wisconsin’s operating permits
program is available (but for EPA’s territorial limitation on program approval) to regulate non-
tribal sources located within the exterior boundaries of an Indian reservation. There has been no
failure on the part of the State of Wisconsin with regard to its operating permits program.

In addition, there are off-reservation lands in Wisconsin which may qualify as "Indian country" for
which EPA has approved Wisconsin's operating permits program. Unless EPA can show that
Wisconsin’s program is inadequate {(unlikely, given EPA’s prior approval), the proposed rule
revisions should not be applicable to these off-reservation lands.
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Preemption
The purpose of the Clean Air Act ("to protect and enhance the quality of the Nation’s air resources

so as to promote the public health and welfare and the productive capacity of its population;”
section 101(b)(1) of the Act) is cited on p. 13750 of the proposed rule. It would be ironic if instead
of providing more protection of the air quality on Indian reservations, the rule actually results in
less protection. At present, Wisconsin regulates minor sources operated by non-tribal entities on all
lands within the state including Indian reservations (See e.g. s. 285.60 Wis.Stats.). There are no
federal regulations covering these minor sources. With the enactment of the proposed rule, it is
possible that non-tribal sources located on Indian reservations will argue that the federal
government has created a comprehensive regulatory scheme so as to preempt state Jurisdiction on
Indian reservations (See e.g. New Mexico v. Mescalaro Apache Tribe, 462 U.8.324(1983)). While the
State anticipates successfully defending its minor source program against such claims, the
resulting litigation will be costly and time consuming. To avoid this situation and preelude the
downgrading of air quality on Indian reservations, the State of Wisconsin requests that EPA
include language in the rule that the proposed revisions to Part 71 (Title V program) are not
intended to preempt state regulation of non-tribal minor sources located in "Indian country”.

Thark you for the opportunity to provide comments on the proposed Part 71 rule revisions. If you
have any questions regarding the comments contained in this letter, please contact Marty
Burkholder of my staff at 608/264-8855.

Sincerely,

y § e

s

George E. Meyer, Secretary
Wisconsin Department of Natural Resources




State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: June 35, 1997

TO: Assembly Committee On Environment
i3
FROM:  Marty Burkholder - DNR Air Management M

SUBJECT: Tribal Environmental Issues - Air Management Program

Per Representative Seratti’s request, I am providing the committee with written background
information on Class I redesignation and other current tribal environmental issues involving

the air management program. If you have any questions or need further information please
contact me at 608-264-8855. - e T .

ce: Joe Bruscé - AMY7

Frinted on
Recycied
Paper



- CORRESPONDENCE/MEMORANDUM State of Wisconsin

DATE:  April 8, 1997

TO: Pam Christenson - DOD (Clean Air Act Small Business Assistance Committee)

FROM: Marty Burkholder - DNR Air Management f/l /1:")

SUBJECT: Tribal Environmental Issues - Air Management

included here relate to the Prevention of Significant Deterioration (PSD) program, Tribes as
States rule under the Clean Ajr Act, and air permitting authority on Indian Reservations, and
Class I redg:signation. Although the Department strives for a cooperative relationship with all

* Prevention of Significant Deterioration (PSD) - Proposed Revisions Last year, EPA
Proposed revisions to 40 CFR Parts 51 and 52 rules for the Prevention of Significant
Deterioration (PSD) program under the CAA, including Class I areas. The air management
program reviewed the proposed changes and provided written comments to EPA in December
1997. The purpose of the revisions are to reduce costs and regulatory burdens of permit
. applicants while maintaining air quality standards and goals. The department commented that
"EPA ‘exerted a comprehensive effort to address various concerns of permit applicants,
permitting authorities and Federal Land Managers for Federal Class I areas, but did not
adequately address potential concerns of non-Federal Class I areas including Indian
reservations.

* Tribes as' States Rule On August 25, 1994, EPA proposed rules, as required under the
CAA, which would provide tribes the authority to implement CAA programs in essentially the
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permits but also for the department in its role of managing the resources of the state. Part of
the problem is that there are different classifications of reservation land including most
notably, tribal trust land (owned by tribe and put into trust status with federal government)
and non-tribal fee land (privately owned by non-Indians). Adding to the problem is that
EPA’s permit program does not regulate as many sources as the state program. For example,
EPA’s permit program does not include minor sources or mobile sources. The State of
Wisconsin has always maintajned that it has authority to permit all non-tribal facilities
proposing to locate on reservation fee land especially if there may be off-reservation impacts.
The state’s authority is considerably less clear for tribal sources locating on reservation trust
land,

ONE (Oncicia Nation Electronics)/Plexus is a facility located on Oneida Reservation land very
near the Integrated Products facility. The ONE/Plexus facility appears to be on trust land or at

least land owned by the Oneida Tribe. The project is a Joint venture between a non-tribal

-+ Because of the minimal amount of information contained in the ONE permit application, the

department requested additional information be submitted and the agency reevaluate its
decision to not issue a permit. Some of the information has been submitted by ONE and the
department is: waiting for a final decision from EPA. Preliminary review by the department

resolve this issue with ONE not. only to protect public health, but also to maintain that al]
facilities located in the State operate under the same emission limitations.

* Class I Redesignation

Background - Under the Clean Air Act, an Indian governing body has the authority to request
that the Environmental Protection Agency (EPA) redesignate lands within the exterior
boundaries of an Indian reservation to a different class. The procedures a tribe must follow
include consuiting with the state; preparing reasons for the redesignation; notifying other
states, Indian governing bodies, and federal land managers; holding a public hearing; and
submitting a proposal to EPA for its review and approval. Almost all of Wisconsin is



western states (three in Montana, one in Washington, and one approved just last year in
Arizona). All of the non-tribal Class I areas are considered mandatory federal Class I areas
because these areas met certain defined criteria such as size (minimum 5000 acres) and
uniqueness at the time of the time the CAA was amended in 1977,

The intent of the PSD program is to protect pristine and scenic areas of the country by
limiting the amount of additional pollution from major sources in an area over a baseline

emissions a year from any of 28 types of listed facilities, or 250 tons per year from other
facility types. The program includes an increment (maximum allowed air quality
deterioration) system for three pollutants: SO2, NO?2, and Particulate Matter. Along with the

increment system, Class T areas also include Air Quality Related Values (AQRVs) which are

intended to further prf@tect“a;ir*qua}.ity-.- 'EPA_h-as established a policy that any PSD source
proposing to-locate within 100 kilometers' (62 miles) of a Class T area is required to determine
if the source will have an e ect on the Class T area.

Potawatomi Request - The USEPA proposed approval of Class I redesignation of the
Potawatomi reservation in June 1995, Also in June 1995, Governor Thompson and Michigan
Governor Engler requested EPA to enter into dispute negotiations under Section 164(e) of the
Clean Air Act (CAA). After EPA announced their intent to proceed with negotiations, the
Governors requested EPA to suspend dispute resolution until (1) clarifying federal regulations
have been developed, and (2) the dispute resolution process is outlined, EPA responded that
CAA rules are adequate and allow flexibility regarding dispute resolution,

Qvemors requesteda meetmngth EPA :Adix'zﬁ'_r_'iis:tratdr Browner. This

Yavapai-Apache Reservation - In October 1996, EPA approved Class I redesignation of the

Yavapai-Apache Reservation in Arizona. The Yavapai Reservation consists of five non-
contiguous parcels of land totaling 635 acres. The parcels range in size from 4 to 458 acres
and are located in a somewhat developing suburban area of the Verde Valley that could not
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be considered unique or pristine. EPA has formally stated in the federal register notice of
final approval of the Yavapai-Apache Reservation, that the agency can disapprove a Class [

to Class L. Therefore, the agency did not consider size, location, uniqueness, public comment
Or any other factor in its review. In addition, EPA stated that the tribal support document
(procedural requirement) which is to include a satisfactory description and analysis of the
health, environmental, econormic, social and energy effects of the proposed redesignation, has
a relatively "low threshold" for review. In other words the tribe can submit for approval any
level of quality in the report as long as there is some type of discussion of the effects of
redesignation.

State Concerns - See attached October 25, 1996 memo to Jon Heinrich,

cc: Mike Scott - LGS




State of Wisconsin

- CORRESPONDENCE/MEMORANDUM

DATE: May 16, 1996

TO: George Meyer - AD/S ;

) g A
3L

/T
FROM:  Marty Burkholder - AM/7 / 7

SUBJECT: Tribal Class I - Implications Of PSD

This memo is a summary of the PSD (Prevention of Significant Deterioration) program under
the federal Clean Air Act as it relates to tribal Class I areas. Please contact me at (4-8855) if
you have any questions. ' :

Background The intent of the PSD program is to protect pristine and scenic areas of the
country by limiting the amount of additional pollution in an area over a baseline
concentration. The baseline concentration is defined as.the air quality that exists at the time
when a new major source applies for a PSD pernit. To limit the amount of additional
pollution, the program includes an increment (maximum allowed air quality deterioration)
system for three pollutants: Sulfur Dioxide (802), Particulate Matter (PM), and Nitrogen
Dioxide (NO2).

Facilities required to obtain a PSD permit include new major sources and new major
modifications to existing facilities, both of which are defined as 100 tons of emissions per
year from any of 28 listed types of industrial facilities, or 250 fons per year of emissions

* from other facility types.: Examples of the types of major sources that may be major sources
include a 200-megawatt coal fired power plant, or a kraft paper mill with pulp production of
500 tons per day. Major sources are the only ones that are initially affected by the PSD
program. However, once the baseline for a particular pollutant (SO2, PM, NO2) has been set
for an area (the department sets baselines by county) all new and existing sources {major and
minor) consume increment, or in other words, contribute to'the existing air quality, and are
affected by PSD rules. At the present time, baselines for the three pollutants have not been set
for Forest County.

Increment System The increment system is incorporated into three PSD classes which differ
in the amount of growth that will be allowed before significant air quality deterioration would
be deemed to occur. The three classes include:

* Class I
Includes the smallest increments and thus only a small degree of air quality deterioration is
allowed.

* Class I
Allows for normal well-managed growth.



* Class II1
Includes the largest increments and therefore allows for the greatest amount of industrial
growth.

The current classification of the reservation and almost all of Wisconsin is Class II. A Class
Il designation allows a moderate decline in air quality, but never to the extent that public
health is threatened. Wisconsin has only one Class I area which is Rainbow Lake National
Wilderness Area located in the Chequamegon National Forest, Bayfield County. There are no
Class 11T areas in the country.

Air Quality Related Values Along with increments for the three pollutants (SO2, PM,
NO2), Class 1 areas also include Air Quality Related Values (AQRVs) which are intended to
provide further protection of air quality. AQRVs are expressed in broad terms and include
those special attributes of a Class I area that may be affected by air quality deterioration even
though an increment has not been exceedéd. They are established by the tribe for the
reservation and may include such attributes as visibility, acid rain deposition or mercury
deposition. The ¢oncept of AQRYVS is not well defined in the Clean Air Act. =

Class T Review EPA has established a policy that any PSD source proposing to locate within
100 kilometers (62 miles) of a Class I area is reguired to determine if the source will have an
effect on the SO2, PM or-NO2 increments. The 100 kilometer policy extends across state
boundaries which is why Michigan is involved in the, Potawatomi Class [ proposal. The
analysis used to determine the effect on a Class I area is conducted using air dispersion
modeling. In addition, the proposed source is required to provide any information needed to
evaluate established air quality related values, The department is responsible for issuing PSD

permits and mu_st___.go;}Side_r-__the.-__u'_ib_e:?_s__a_sger_t_ip:;--gf any effects'on AQRVs established for the. . . o o

. rescrvation. Disputes between the tribe and the state regarding issuance of a pemnit would be

resolved by the Environmental Protection Agency.

ce: Don Theiler - AM/7 -




State of Wisconsin

' CORRESPONDENCE/MEMORANDUM

DATE: October 25, 1996
TO: Jon Heinrich - AM/7

7
5
FROM: Marty Burkholder - AM/7 /V’ !

SUBJECT: Class I Redesignation Issues

The following is a list of issues regarding redesignation of Indian reservation land to Class I
status under the Clean Air Act Prevention of Significant Deterioration (PSD) program.

Air Quality Related Values

* Definition - The definition of Air Quality Related Values (AQRVs) is extremely vague and
difficult to understand. EPA is defining AQRVs as "anything a tribe may want to protect’.
Under the proposed revised PSD rules (7/23/96) this may include any scenic, cultural,
physical, biclogical, ecological or recreational resource on the reservation. The definition of
AQRY should include that the resource be unique and specific for which the land has been
established as a Class [ area.

* Establishment - There are no criteria or procedures for establishing AQRVs. They may be

established by a tribe simply by naming the resource they want to protect at any time after” -
" receiving a Class I redesignation . Air Quality Related Values should be established based on =~

sound scientific analysis of the resources on the reservation, before the redesignation is

approved, and with public input from areas surrounding the reservation affected by the

redesignation.

* Assertion - Under current PSD rules, a tribe can assert an AQRYV at any stage of the permit
review process including the last day of the public comment period for a preliminary
determination. A tribe can also assert an AQRYV on a project-by-project basis. This makes it
difficult for the state (permitting agency) and permit applicant to know what emission
standards the proposed source may be required to meet. Specific rules are needed which '~
outline a reasonable time limit for asserting an AQRV during the permit review process.

Procedural Requirements

* Public Voice - There are two opportunities for the public to provide comments on a tribal
Class I redesignation proposal. Once during a public hearing conducted by the tribe, and
again during the comment period and public hearing (conducted by EPA if one is requested)
after proposed approval by EPA. However, for the hearing conducted by the tribe, there is no
requirement or policy for the tribe to adequately address legitimate concerns. For the
comment period and hearing conducted by EPA, the public can only comment on the

FPrined o
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procedural requirements of the redesignation request and not on the redesignation itself. The
public needs a stronger voice in the redesignation process.

* Support Document - The support document under 40 CFR 52.21(g) is required to include "a
satisfactory description and analysis of the health, environmental, economic, social and energy
effects of the proposed redesignation". This requirement is extremely vague because there are
no specific guidelines on what may be considered a “satisfactory” description and analysis. A
tribe can submit for approval any level of quality in the report as long as there is some type
of discussion of the effects of the redesignation. In addition, since AQRVs are not required to
be included in the report, it is impossible to adequately and fully describe or analyze effects
of the redesignation if AQRVs are not listed and addressed. More detailed guidelines are
needed regarding what information has to be included in the support document, including
listing AQRVs and their effects, to be considered a satisfactory report.

Review Criteria

Under present PSD rules, there are essentially no initial review criteria used by EPA for a
Class I redesignation request. EPA can only disapprove a request if the procedural
requirements are not met. However, if a proposed redesignation is disputed by the Governor,
then EPA shall consider the size of the reservation for effective air quality management and
Air Quality Related Values of the reservation. The following criteria and others should be
specifically defined in rules as part of the initial review process by EPA for approval or
denial of a tribal Class I request.

* Uniqueness - The land should be pristine and have unique attributes that can be justified
using sound scientific principals. Mandatory Federal Class I areas were established to provide
protection to:lands with special value from a natural, scenic, recreational, or historical =
perspective. Tribal lands should ‘also be of special value in order to be redesignated to Class 1
status. Being of special value, or in other words unique, would lead to the establishment of
appropriate AQRVs.

* Geographical Requirements - Tribal lands should be of sufficient size and of contiguous
nature for approval to Class I status. This criteria should be established to allow effective air
quality management for reservation lands and lands surrounding the reservation. A size
limitation of 5000 acres (and in some cases 6000 acres) was used as a criteria for mandatory
Federal Class I areas. A size limiting criteria, including that the lands be contiguous, should
be used for tribal Class I areas.

* Reservation - Under the present PSD program, only a tribe can request redesignation of
lands within the exterior boundaries of a reservation to Class I status. However, in the
proposed Tribes as States rule (8/25/94) and the proposed PSD revisions (7/23/96), EPA is
interpreting reservation to include trust land even though the land may not be formally
recognized as "reservation” land. In addition, the Tribes as States rule would extend tribal
Jurisdiction for implementing air management programs up to the limits of Indian country. In
other words, EPA would recognize tribes as having jurisdiction over other Indian lands
(allotted, trust, purchased, etc.) outside the exterior boundaries of the reservation. It is unclear
if EPA would extend tribal jurisdiction to include Class I requests for lands up to the limits of
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Indian country. A clear definition for Indian reservation is needed that limits tribal Class I
redesignation to include only those lands within the exterior boundaries of a federally
recognized existing reservation.

Roles and Responsibilities

The roles and responsibilities of the government parties involved in implementing the PSD
program are not well defined for tribal Class I areas. This interferes in a state’s ability to
issue air permits in a fair, consistent and timely manner. The existing regulations are unclear
regarding responsibility, circumstance and time limits for notification of permit applications,
assertion of effects on AQRVs, AQRV analysis and review, and requests for additional
facility information. In the proposed PSD revisions, a comprehensive effort was made by EPA
to address these types of concerns for Federal Class I areas. However, the proposed changes
did not include tribal Class I areas. More detailed regulations regarding roles and
responsibilities in implementing the PSD program for tribal Class I areas are needed.

State’s Abi'l.it_y To Maﬁnage- Its _Rééburces

* Dispute Resolution - Under section 164(e) of the Clean Air Act, a Tribe can disagree with
a permit issued by the State and request that EPA enter into dispute negotiations. If the
dispute can not be resolved, EPA is required to make a final determination on the permit.
However, under the current regulations, there is no description as to how the dispute
resolution process should work including format, time line, and information used to make a
final decision. In addition, because EPA has a strong trust responsibility toward Indian tribes,
EPA may not be able to act as an impartial judge in resolving disputes between the state and
a tribe. The existing dispute resolution provision interferes in the state’s ability to manage its .

- resources in‘a consistent and comprehensive manner. A more detailed description of a fair =~
and adequate dispute resolution process is needed. o o

cc: Don Theiler - AM/7
Mike Scott - LC/5
~ Neal Baudhuin - Northern Region
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State Senator

Robert T. Welch

September 11, 1997

Carlton Nash, Chief
Regulation Development Section
US EPA (AR-18])
77 West Jackson Blvd.
Chicago, Il. 60604

' Dear Mr. Nash:

The Po’téwét@hﬁ Indzans havéaskf_:d the EP_A to redesignate its land in Fofest County in Northern
Wisconsin as a Class I area under the Clean Air Act’s Preverition of Significant Deterioration
(PSD) provisions. I want to express my objection to this proposed redesignation.

The proposed redesignation would adversely affect an already fragile local economy and create a
. hostile environment for any contemplated economic deifeiopment. The Class I redesignation
affects areas 62 miles outside of the tribe’s borders. Further, this redesignation would apply to all
tribal lands, some of which may not be contiguous.:

 Class I designation is intended to protect the most pristine areas of our nation. -It does 50 by
o strictly” limiting emissions  which would effectively prevent and eradicate manufacturing and

other development in the designated area. If every tribe in Wisconsin were to follow the lead of
the Potawatomi, nearly the entire state, including our major areas of manufacturing, would be

strangled by these strict limits. “Clearly, that is‘not the goal of the EPA?

" The 're_qﬁ_iréméﬁts are vague -a_n-d are open to interpretation. The requirement for a PSD permit and

 Class T'status is based on’ Air Quality Related Values (AQRVSs). AQRVs are not easily defined
and the Federal EPA has opined that AQRVs can be defined as “anything that the Tribe may
want 1o protect,” including scenic, cultural, physical, biological, ecological or recreational
resources. The definitions need to be tightened up and should be specific to the unique resources
of a reservation.

Effectively, the redesignation process prevents the general public from participating. The current
PSD rules do not even provide for initial review criteria. This is not only unfair, but it also
effectively makes non-tribal members second class citizens.

The Governor of Wisconsin has also expressed his objection to the redesignation. His request for
an opportunity to discuss the issue with the District Administrator was denied. The Governor felt
that it was incumbent on the EPA to enforce the statutory requirements of the Federal Clean Air
Act for the establishment of a “Dispute Resolution™ process -~ Sec. 164 (e). Such a process,
although required by law, has vet to be developed by the Federal EPA.

State Capitol m P.C. Box 7882 » Madison, W 537077832 w 608/266-0751 m Fax 608/267-4330



WELCH US EPA
page two

Despite the Governor’s objections and the lack of compliance by the EPA in developing the
Dispute Resolution process, the approval process continues. Rather than reliance on AQRVs, the
law should to be based on other terms such as Uniqueness, Geographical Requirements and
Reservation, which can be found in the Act. The terms should be narrowly defined and should be
the primary considerations in any redesignation.

In closing, any redesignation must be based on established scientific principles and must
take into account the impact any reclassification may on the overall economy of the State of
. Wisconsin.  Furthermore, the criteria for the redesignation must provide everyone with an -

“ . opportunity to have their voice heard. To date, these problems have not been resolved, and -

= that is why I oppose the redesignation.

" Sincerely

Wisconsin State Senator
14% District

cc: Wisconsin’s Congressional Delegation




Environmental Update

State Representative Marc Duff
June 5, 1997

REP. MARC DUFF
June 5, 1997

After receiving a positive response about my last Environmental Update, 1 thought 1
would continue the effort. If you have any questions, be sure to contact me. Here’s #2!

EPA Officials Caught Lying and Using Fraud in Decisions to Give State
Tribes the Right' to Regulate Water Quahty

The Assembiy Committee on Environment was briefed this week by attorneys about
their successful litigation to fight EPA’s decision giving some tribes in Wisconsin the right to
manage reservation water resources.  Asst. Attorney General Tom Dosch explained how a high
level EPA whistleblower disclosed that a key document in the case was altered by Claudia
Johnson-Schultz, the agency’s regional tribal program manager, and another official. Johnson-
Schultz then lied under oath about her conduct. Attorney Paul Kent, representing landowners
and businesses in the dispute explained that despite EPA’s effort to keep information secret, the
courts ordered access and proof was found that documents the agency relied on to give tribes the
water regulatlon authoriiy were fa151f1ed :

In Eate 1995 and early 1996 the EPA Regmn S5in Chlcago approved apphcatzons from
four Wisconsin tribes (Mole Lake, Menominee, Oneida and Lac du Flambean) the authority to
regulate water quality on their reservations. EPA’s decision would eliminate state oversi ight of
water quahty and replace it with tribal regulation. Tribes could regulate non-tribal individuals
and could veto off-reservation discharge permits upsiream which may violate the tribe’s water
quality standards. This is a major challenge to Wisconsin’s constitution which designates all
waters in the state as “public waters”. The state also questioned how tribes could regulate non-
tribal people who have no ability participate in tribal elections.

Last month, the EPA withdrew it’s approval of the Oneida and Lac du Flambeau water
regulation authority amid proof that EPA officials lied and faisified documents in the case. The
tribes were, however, encouraged by the EPA to reapply.

COULD TRIBES POLLUTE WOLF RIVER MORE?

At the briefing, it was disclosed by DNR attorney Mike Lutz that if tribes along the Wolf
River receive EPA approval to regulate reservation water quality, they could pollute at higher
levels than state standards allow. That is because state water quality standards are more stringent
for the Wolf River than federal standards and tribes would only need to meet minimum federal
water quality standards.



Environmental Update

State Representative Marc Duff
June 5, 1997

The Menominee Tribe has a sawmill in Neopit that has a water pollution discharge
permit. Aren’t they the ones screaming “Save Our Wolf River” on the Crandon Mine issue?

Tribal Air Regulation Could Cause Problems Throughout State

Thanks to Lorraine Seratti, more people are waking up about the problems that could be
caused by federal Clean Air Act provisions that give tribes the authority to regulate certain air
pollution. The committee was briefed by DNR’s Marty Burkholder, who explained how tribes
can apply t(_j_.-EPA _f0r'authority_ to regulate major new or modified sources of air pollution within
100 km of their reservation. Recently EPA offered new rules allowing tribes to include non-
reservation “trust” lands to areas they can include in their application to regulate air quality.

At this point, only the Forest County Potawatomi have applied for this authority.
However, others have shown interest. If all tribes apply for this air regulation authority, every
corner of the state could subject to tribal regulation of major sources of air pollution...(Check out
Lorraine’s Map). Major sources are those that emit 250 tons/year and include paper mills, coal

fired power plants, smelters and other sources, More expensive technology would be required

. for these facilities to meet these stringent air quality standards.

Governor Thompson and Governor Engler have objected to the Potawatomi application.
Recently, Arizona has taken the EPA to court over recent approval of a Class I air redesignation.
Asst. Attorney General John Green informed the committee Wisconsin will file an amicus brief
in the Arizona case.

Preserve Pristine Scenic Integrity of Tribal Casinos?

The original intent of this Clean Air Act provision was to preserve pristine areas and their

scenic integrity. However, because tribal trust lands may be included, the pristine scenic

integrity of the Potawatomi Casino in Milwaukee may be preserved. Can that be accomplished
in Milwaukee’s Menomonee valley?

WHAT?! The Same EPA Officials Caught Falsifying Documents on Water
Rights Wiil Handle the Tribal Air Issue

It may be shocking to know that the same EPA officials who falsified documents in the
tribal water regulation applications handle the tribal requests for air quality authority.

Subcommittee On Tribal Air & Water Regulation Created



Environmental Update

State Representative Marc Duff
June 5, 1997

As a result of these new concerns, a subcommittee will be created to focus on these

issues, Lorraine Seratti, who knows these issues like the back of her hand, will be appointed to
chair the subcommittee.
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[FRL-5826-5]
RIN 2060-AHO1

of Air Quality (PSD} Program: Permit
Review Procedures for Sources That
May Adversely Affect Air Quality in
Non-Federai Class [ Areas

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Advance Notice of Proposed
Rulemaking (ANPR).

summary: Under the Clean Air Act's
PSD program, States and Tribes may,
with EPA approval, redesignate their
lands as “"Class I'" areas to enhance
protection of their air quality resources.
This notice requests early public input
on preliminary issues in clarifying the
PSD permit review procedures for new
and modified major stationary sources
that may have an adverse effect on the
air quality of these non-Federal Class |
areas. EPA seeks to develop clarifying
PSD permit procedures that are
effective, efficlent and equitable.

DATES: Comments. All public comments
must be received by August 14, 1997,

Public Workshops. EPA will hold
public.workshops on this rulemaking. A
Federal Register notice announcing the
. -dates of these workshops willbe
" published at least 30 days prior to the
workshop.

ADDRESSES: Comrnerts. Comments on
this notice should be mailed {in
duplicate if possibie) to: 11.S. EPA, Air
Docket Section, Air Docket A-96-53;
401 M Street, S.W., Washington, D.C.
20480, :

Public Workshops. EPA will hold
public workshops in Phoenix, Arizona
and In Chicago, [Hinois. A Federal
Register notice announcing the dates of
these workshops will be published at
least 30 days prior to the workshops.
Please contact the EPA official listed
under FOR FURTHER INFORMATION
CONTACT if you are interested in
participating in the public workshops.

Public Docket. Supporting
information for this rnilemaking is
contained in Docket No. A-96-53, This
docket is available for public review and
copying between 8:00 a.m. and 5:30
p.m., Monday through Friday at the
EPA's Air Docket Section, 401 M Street,
S.W.. Washington, D.C.; Room M-1500,
A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
David LaRoche, 11.S. EPA, Office of Air

and Radiation (6102), 401 M Street,
S.W., Washington, D.C. 20460, (202)
260-7652.

“SUPPLEMENTARY INFORMATYION:

L. Overview

The PSD programn authorizes States
and Tribes to request redesignation of
their lands as “Class I'" areas. Over the
past twenty years, only federally-
recognized Tribes have sought
redesignation under this authority. EPA
has approved Class I redesignations for
the Northern Cheyenne Indlan
Reservation, the Flathead Indlan
Reservation, the Fort Peck Indian
Reservation, and the Spokane Indian
Reservation. See 40 CFR 52.1382(c) and
52.2497(c). Recently, EPA approved
Class Iredesignation of the Yavapai-
Apache Reservation, located in the State
of Arizona. See 61 FR 56461 (Nov. 1,
1996} {to be codified at 40 CFR 52.150).
EPA has proposed approval of the
Forest County Potawatomi Community
request for redesignation located in the
State of Wisconsin. See 60 FR 33779
(June 29, 1995). EPA will provide
opportunity for public comment and
hold a public hearing before it makes a
final decision on this proposed action.

During EPA’s review of the Yavapai-
Apache and Forest County Potawatomi
redesignation requests, nearby States
submitted formal objections to EPA, A
common concern has been confusion
about the PSD} permit review procedures
that would apply in these States'in the
event a Class I redesignation request is
granted, and what EPA's specific role
would be in resolving any
intergovernmental disputes that arise
over proposed permits for FSD sources
that may adversely affect non-federal
Class 1 areas. In response to these
concerns, EPA has initiated this
rulemaking to clarify the PSD permit
review and dispute resolution
procedures for proposed new and
modified major stationary sources
locating near non-Federal Class | areas.

The new procedures established in
this rulemaking would apply for any
State or Tribal lands redesignated as
Class I. Thus, the rulemaking is
intended to clarify PSD permit review
procedures for proposed PSD sources

+ that may adversely affect the air quality

of any State or Tribal non-Federal Class
I area, and would set forth more specific
procedures for EPA’s resolution of any
intergovernmental permit disputes
which may arise.

The discussion in part H below
contains an overview of the PSD
program to help provide context and
further understanding of the issues
presented in this notice. Part H of this

notice examines preliminary issues on
which EPA seeks early public input.
Part IV describes the workshops EPA
will hold to facilitate public input.

II. The PSD Program

The central purpose of the PSD
program is to protect clean air resources.
Thus, the PSD program is an important
air pollution prevention program. The
genesis of the program was a lawsuit to
enjoin EPA's approval of state
implementation plans that allowed air
quality degradation in areas having air
quality better than the national ambient
air quality standards. Sierra Club v,
Ruckelshaus, 344 F.Supp. 253 D.D.C.
1972), aff'd per curiam, 4 Env't Rep.
Cases 1815 (D.C. Cir. 1972), affd by an
equally divided court, sub. nom. Friv.
Sterra Club, 412 11.S. 541 (1973). The
court granted the injunction reasoning -
that the congressionally-declared
purpose of the Clean Air Act to “protect
and enhance’ the quality of the nation’s
air resources embodied a non-
degradation policy. Sierra Club, 344
F.Supp. at 255--56.

In response to the Sierra Club
decision EPA adopted a PSD program.
See 39 FR 42510 (Dec. 5, 1974). The
administrative program was superseded
by a congressionally-crafted program in
the 1977 amendments to the Clean Air
Act. Public Law 95--95, 91 Stat. 685.
EPA presently has two sets of _
regulations implementing the 1977 -

- -statutory PSD program: (1) 40 CFR

$1.166 establishes the requirements for
State-administered PSD programs, and
{2) 40 CFR 52.21 provides for Federal
implementation of PSD requirements in
States not having approved programs
and for federally-recognized Indian’
Tribes.!

A. PSD Areas

Areas nationwide are “designated”
based on their air quality status relative
to the national ambient air quality
standards (NAAQS). The PSD program
applies to areas designated "attainment’
and “unclassifiable” under section 107
of the CAA, 42 U.S.C. Sec. 7407; these
are areas that meet the NAAGS, or areas
that cannot be determined on the basis

' The 1990 amendments to the Clean Alr Act
made relatively minor revisions to the PSD
program. Pub. L. 101-540, 104 Stat. 2299,
Conforming changes have not been made to the
impiementing regulations. Also, EPA has proposed
rules under section 201{d) of the Clean Air Act that
would treat Federally-recognized Indlan Tribes in
the same manner as States for purposes of
numercus Clean Alr Act programs inchuding the
PSD program. 59 FR 43 058 {Aug. 25, 1004).
Depending on their final form, these rules may
allow Tribes to administer Federally-approved PSD
permit review programs in the same way that States
do.




