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MEMORANDUM

TO: ASSEMBLY HOUSING COMMITTEE

FROM: RICHARD STAFF, WRA GENERAL COUNSEL

DATE: OCTOBER 16, 1997

SUBIJECT: AB 334, REGULATION OF HOME INSPECTORS
EFFECT ON LIABILITY OF REAL ESTATE LICENSEES

I would like to thank the Chair and the members of the Assembly Housing Committee for the
opportunity to provide this written testimony to supplement the oral testimony presented at the
October 16, 1997 hearing on AB 334. This memorandum has been prepared specifically to
address the issue of the impact of AB 334 on the liability of real estate licensees. A vocal
minority within the home inspection industry has argued that AB 334 has been introduced to
limit the liability of real estate licensees. It may be worth noting that despite this group’s
repeated assertions that the real estate industry will be somehow relieved of liability if AB 334
becomes law, at no time has there been any reasoned legal analysis provided to support their
argument. This memo will establish the fact that AB 334 does not limit the liability of real estate
licensees. Furthermore, this memo will address how AB 334 takes a very balanced approach to
addressing the need of the public to be free from overreaching disclaimers of liability and the
need of home inspectors to be free from unreasonable levels of liability.

In 1994 the Wisconsin Legislature passed one of the most comprehensive revisions of real estate
agency and disclosure laws ever seen in the US These revisions insured that all parties to a real
estate transaction, sellers, buyers, and their attorneys, would have a clear understanding of the
agency and disclosure duties owed to them by the real estate licensees working in the
transaction. These provisions, found at Wis. Stats. §452.133!, and previous disclosure duty
clarifications found at Wis. Stats. §452.23% are not modified by AB 334 in any way.

Wisconsin is one of relatively few states in the country which require real estate licensees to
perform a reasonably competent and diligent inspection of the property to insure that the
licensees discover observable property defects. (Wis. Adm. Code §RL 24.07(1)’. Wisconsin’s
mandatory property condition report law, Wis. Stats. Chapter 709, insures that the seller provides
the broker with all information the seller has regarding property defects. Armed with this
knowledge, a real estate licensee has a duty to disclose all known material adverse facts to all
parties, in writing and in a timely fashion. A broker has the duty to disclose all known material
adverse facts, including those relating to the condition of the property and those affecting the
transaction in a broader sense (e.g. future highway expansion, health concerns affecting the
neighborhood, plant closings, etc.). Current law allows licensees to deliver reports generated by
3rd party experts such as title companies, surveyors, municipal record keepers, environmental
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engineers, and home inspectors, to fulfill the licensee’s duty to disclose known material adverse
facts (Wis. Stats. §452.23(2)(b). However, licensees who are aware of defects not covered by
the 3rd party’s report are in no way relieved of any duty to disclose those additional defects that
the licensee is aware of.

What impact will regulation of home inspectors have on these duties and a licensee’s liability for
misrepresentation? No impact at all. The disclosure duties under Wis. Stats. Chapter 452 will
remain in effect. The licensee’s duty to inspect and disclose under Wis. Adm. Code §RL 24.07
is not modified in any way. Whether a broker uses a copy of a newspaper article, a seller’s
property condition report, a broker’s inspection report, a home inspector’s report, or some
combination of these to make this written disclosure, will have no impact on the broker’s duty to
disclose known defects. In every transaction the broker will have a duty to disclose all defects
the broker knew or should have known. The courts will continue to use these disclosure laws to
determine when a real estate licensee is liable for misrepresentation. Absent a change in the
underlying disclosure law, home inspector regulation will not change levels of broker liability.

This brings us to the precise reason why certain home inspectors are actively opposing passage
of AB 334. Because they have been unregulated, home inspectors have been able to avoid
liability for their own negligence, either through use of legally enforceable disclaimers or
through the use of disclaimers which are likely unenforceable in court, but which the home
inspector uses anyway in hopes of convincing the consumer into thinking that the consumer has

no legal rights. A review of samples of the provisions of the home inspection industry’s
standardized inspection reports will demonstrate the extent to which certain home inspectors
have sought to avoid any meaningful responsibility for injuries caused by the home inspector’s
negligence.

The most common liability provision in home inspector contracts is language which limits the

~home inspector’s liability for mistakes made by the inspector. These provisions state, in effect,

that even if the inspector’s mistakes cost the client tens of thousands of dollars, the most the
inspector will compensate the client is the fee paid for the inspection. The following language
(and the other form language which follows) was taken from a leading Wisconsin home
inspector's standard report:

LIABILITY AND RIGHT OF REINSPECTION: This contract limits the liability of
HomEx to the CLIENT to the amount of consideration paid by the CLIENT to HomEx
 (the contract price). HomEx assumes no liability for consequential damages suffered by

the CLIENT. In the event of a claim by the CLIENT that a component part of the
premises which was inspected by HomEx was not in the condition reported by HomEXx,
the CLIENT agrees to notify HomEXx at least 72 hours prior to repairing or placing such
component of the failure, appearance of defect or need for repair or replacement of the
component. The CLIENT further agrees that if the repair or replacement is done without
giving HomEXx the required notice, that HomEx will have no liability to the CLIENT for
the cost of such repair or replacement.

While this provision may seem onerous at best, the home inspection contract only gets worse.
Home inspectors understand that under Wisconsin’s common law, any professional, including a
home inspector, may be liable for damages to any person who could be reasonably foreseen to be
injured by the inspector’s negligence. For example, if a home inspector mistakenly told a buyer
that a perfectly sound roof needed replacement, and because of this report the buyer canceled the




buyer’s contract with the seller, the seller would be able to pursue the home inspector for
damages under Wisconsin’s common law. Because they are not regulated, Wisconsin home
inspectors have attempted to shift this risk of liability for the inspector’s negligence from the
inspector to the inspector’s client. Standard language found in home inspection contracts
includes:

INDEMNITY: The report of inspection produced by HomEX is for the exclusive use of
the CLIENT. No other person or entity may rely on the report issued pursuant to this
contract. In the event that any person, not a party to this contract, makes any claim
against HomEXx arising out of the services performed by HomEx under this contract, the
CLIENT agrees to indemnify, defend and hold harmless HomEx from any and all
damages, expenses, costs and attorney's fees arising from such a claim.

Finally, the last roadblock laid in front of a consumer attempting to obtain compensation for
injuries suffered because of the apparent negligence of the home inspector, involves the threat
that the consumer might have to pay the inspector’s attorney fees if the client is unsuccessful in
court. While the right to attorney fees is legally available to any party who negotiates for it in a
contract, the use of unilateral attorney fees provisions, particularly in conjunction with the
previously discussed language, is unheard of in regulated professions. While many contracts
drafted in the United States have bilateral provisions which provide that the successful party is
entitled to attorney fees, the practice of inserting a form provision for the benefit of the inspector
alone screams out for regulation. Sample attorney fee language is:

ATTORNEY'S FEES: If I(Client) make a claim against the inspector/surveyor or
company for any alleged error, omission or other act arising out of this work and fail to
prove such claim, I will pay all attorney's fees, arbitrator's fees', legal expenses and costs
incurred by the inspector/surveyor or company in the defense of the claim.

The WRA is not aware of any other profession associated with a real estate transaction which is
allowed to enter into contracts with their clients which: 1) limit damages to fees paid; 2) require
the client to indemnify the professional from claims made by other parties against the
professional, based on the professional’s negligence; and 3) require the client to pay the
professional’s cost of defending any unsuccessful claim brought by the client against the
profession (without requiring the professional to pay the client’s defense costs for unsuccessful
claims brought by the professional). While it is not altogether clear whether these disclaimer’s
would be upheld in court of law, perception becomes reality for home inspection clients who will
believe that they have no effective legal rights in the relationship.

Simply because we have recognized that AB 334 does not limit the liability of real estate
licensees, and that some home inspectors have taken advantage of the current lack of regulation
to abuse the rights of their clients, does not mean that AB 334 is a one sided effort to heighten
liability for home inspectors. In fact, the net effect of AB 334 should be a reduction of liability
for home inspectors accompanied by assurances for the clients of these inspectors that they will
be able to seek compensation when damages are caused by negligent home inspectors.

How can this be done? Section 449.976 will insure consumers may pursue claims for actual
damages which result from the inspector’s negligence. Conversely, AB 334 also includes many
provisions which will provide significant liability relief to home inspectors. Section 440.977
reduces the statute of limitations on claims against home inspectors to two years (from 3 or 6



years) and restricts liability to the parties in the transaction for which the report was prepared.
This would eliminate inspector liability when the inspection report is distributed by the seller to
subsequent buyers. Furthermore, the standards of practice established in AB 334 and in the
administrative rules to be developed by the Department of Regulation and Licensing, will
significantly reduce liability by clearly defining a home inspector’s duties and responsibilities.
Only when the home inspection industry has uniform standards of practice set forth in the law
will sellers, buyers, attorneys and other real estate professionals be able to avoid the liability
concerns which arise from differing expectations of the services provided by home inspectors.

In conclusion, while AB 334 will have a no effect on the liability of real estate licensees, it
presents a well reasoned and balanced response to the liability concerns of home inspectors and,
most importantly, it insures that consumers of home inspection services will have meaningful
recourse if the are injured by a home inspectors negligent acts.

FOOTNOTES
1. 452.133 Duties of brokers.

(1) DUTIES TO ALL PARTIES TO A TRANSACTION. In providing brokerage services to a party to a transaction, a broker shall
do all of the following:

(a) Provide brokerage services to all parties to the transaction honestly, fairly and in good faith.

(b) Diligently exercise reasonable skill and care in providing brokerage services to all parties.

(c) Disclose to each party all material adverse facts that the broker knows-and that the party does not know or cannot discover
through reasonably vigilant observation, unless the disclosure of a material adverse fact is prohibited by law.

(d) Keep confidential any information given to the broker in confidence, or any information obtained by the broker that he or she
knows a reasonable party would want to be kept confidential, unless the information must be disclosed under par. (c) or 5. 452.23 or
is otherwise required by law to be disclosed or the party whose interests may be adversely affected by the disclosure specifically
authorizes the disclosure of particular confidential information. A broker shall continue to keep the information confidential after
the transaction is complete and after the broker is no longer providing brokerage services to the party.

(e) Provide accurate information about market conditions that affect a transaction, to any party who requests the information,
within a reasonable time of the party’s request, unless disclosure of the information is prohibited by law.

(f). Account for all property coming into the possession of a broker that belongs to any party within a reasonable time of receiving
the property. :

(g) When negotiating on behalf of a party, present contract proposals in an objective and unbiased manner and disclose the
advantages and disadvantages of the proposals.

(2) DUTIES TO A CLIENT. In addition to his or her duties under sub. (1), a broker providing brokerage services to his or her
client shall do all of the following:

(a) Loyally represent the client's interests by placing the client's interests ahead of the interests of any other party, unless loyalty
to a client violates the broker's duties under sub. (1) ors. 452.137 (2).

(b) Disclose to the client all information known by the broker that is material to-the transaction and that is not known by the
client or discoverable by the client through reasonably vigilant observation, except for confidential information under sub. (1) (d)
and other information the disclosure of which is prohibited by law.

(c) Fulfill any obligation required by the agency agreement, and any order of the client that is within the scope of the agency
agreement, that are not inconsistent with another duty that the broker has under this chapter or any other law.

2. 452.23 Disclosures, investigations and inspections by brokers and salespersons.

(1) A broker or salesperson may not disclose to-any person in connection with the sale, exchange, purchase or rental of real property
information, the disclosure of which constitutes unlawful discrimination in housing under s. 101.22 or unlawful discrimination based
on handicap under 42 USC 3604, 3605, 3606 or 3617.

(2) A broker or salespersen is not required to disclose any of the following to any person in connection with the sale, exchange,
purchase or rental of real property:

(a) That the property was the site of a specific act or occurrence, if the act or occurrence had no effect on the physical condition
of the property or any structures located on the property.

(b) Except as provided in sub. (3), information relating to the physical condition of the property or any other information relating
to the real estate transaction, if a written report that discloses the information has been prepared by a qualified 3rd party and
provided to the person. In this paragraph, "qualified 3rd party" means a federal, state or local governmental agency, or any person



whom the broker, salesperson or a party to the real estate transaction reasonably believes has the expertise necessary to meet the
industry standards of practice for the type of inspection or investigation that has been conducted by the 3rd party in order to prepare
the written report.

(c) The location of any adult family home, as defined in s. 50.01 (1), community-based residential facility, as defined in s. 50.01
(1g), or nursing home; as defined in s. 50.01 (3), in relation to the focation of the property.

(3) A broker or salesperson shall disclose to the parties to a real estate transaction any facts known by the broker or salesperson
that contradict any information included in a written report described under sub. (2) (b).

(4).In performing an investigation or inspection and in making a disclosure in connection with a real estate transaction, a broker
or salesperson shall exercise the degree of care expected to be exercised by a reasonably prudent person who has the knowledge,
skills and training required for licensure as a broker or salesperson under this chapter.

History: 1989 a. 341.

3. RL 24.07 Inspection and disclosure duties.

(1) INSPECTION OF REAL ESTATE. (a) General requirement. A licensee, when engaging in real estate practice which involves
real estate improved with a structure, shall conduct a reasonably competent and diligent inspection of accessible areas of the
structure and immediately surrounding areas of the property to detect observable, material adverse facts. A licensee, when engaging
in real estate practice which involves vacant land, shall, if the.vacant land is accessible, conduct a reasonably competent and diligent
inspection of the vacant land to detect observable material adverse facts.

(b) Listing broker. When listing real estate and prior to execution of the listing contract, a licensee shall inspect the real estate as
required by sub. (1), and shall make inquiries of the seller on the condition of the structure mechanical systems and other relevant
aspects of the property as applicable. The licensee shall request that the seller provide a written response to the licensee's inquiry.

(¢) Other licensees. Licensees, other than listing brokers, shall inspect the real estate as required by sub. (1) prior to or during the
showing of the property, unless the licensee is not given access for a showing.



Vl FT CONSULTANTS INC. Licensed Professional Engineers

PO Box 2041 Madison, Wisconsin 53701-2041 (608) 335-4099

October 16, 1997

Carol Owens, Chair

Assembly Housing Committee
State of Wisconsin Legislature
Madison, Wisconsin 53706

Re: 1997 Assembly Bill 334
Madam Chair,

My name is Nicholas U. Smith and I am president and sole owner of MTT
Consultants Inc., a firm involved primarily in real estate inspections. I am a licensed
professional engineer in the State of Wisconsin with 20 years of inspection and
construction experience.

With regard to 1997 Assembly Bill 334 for the regulation of home inspectors, MTT
Consultants urges passage of this bill, with minor modification as suggested below.
The requirements of this bill will offer protection for the consumer in a presently
unregulated industry and establish technical standards for inspectors that choose to

become “Wisconsin registered”, while placing no prohibition on existing or future
inspectors from conducting business. While I personally believe inspectors should be
fully licensed, this legislation offers a good compromise with those that propose to
maintain a completely unregulated profession.

As a licensed engineer with other state certifications, I am aware of the requirements
utilized by the State for certifications and licensing. As with all regulation, the
implementation of inspector technical standards and qualifications, and rules of
conduct, must be fair and representative of the requirements of the real estate
industry. Real estate inspections have evolved primarily as a result of a purchaser’s
right, set forth in the standardized Real Estate “Offer to Purchase Agreement”, to
determine the presence of any major defects. Unfortunately, no definition is available
for this condition, and has been left to the subjective interpretation of the inspector.
We believe the testing and reporting requirements of this legislation should clearly
outline for the consumer and inspector those conditions that constitute a “major
defect”. A registered inspector can then elect, as many presently do and as allowed by
the legislation, to expand their investigations beyond major items into additional
areas to enhance technical quality and consumer satisfaction.

The one provision of this legislation which we strongly oppose is the requirement in
440.977 Liability of Wisconsin registered home inspectors, for a 2 year statute of
limitation on cause of action. Any limitation beyond one year is an unwarranted
reallocation of risk with attendant economic impacts.

In the case of new construction, most residential construction contracts limit the
contractor’s guarantee period to one year. For those inspectors, such as myself, that
inspect new construction, we would in essence be providing an additional one year




protection of a contractor’s work.

If a minor condition remains undetected during an inspection for major defects,
and a buyer neglects to discover and repair such a condition during normal
maintenance, 2 years is sufficient time for major damage to occur from water
intrusion, freeze/thaw cycles, or progressive failure. The inspector could be subjected
to unwarranted suits.

In the case of equipment, most manufacturer guarantees and home warranties
are for one year. The inspector could potentially be subjected to unwarranted suits
during the second year.

Given the reallocation of risk and attendant liability, insurance underwriters would
undoubtedly raise the rates for Errors and Omissions insurance, possibly to
unacceptable levels. A dramatic increase in fees may result, which could prove
burdensome to low income and first time home buyers, and possibly detrimental to
the profession as a whole.

We strongly urge the Committee reconsider this language and reduce the limitation to
one year.

Thank you for this opportunity to express my opinion.

Very truly yours,

Nicholas U. Smi
President

cc: Dan Vrakas
Johnnie Morris-Tatum
Neal Kedzie
Steve Wieckert
Rebecca Young
Steve Foti
John LaFave
Tammy Baldwin
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Offered
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TR S s BAUMGARDT HOME INSPECTION Aged
MEMBER - Over 30 Years Experience ACME MACHELL CO INC
OCONOMOWOC + Mamber Amer. Soc. Home inep 2000 Airport Rd Wksh 521-2870 E
ATIONAL PROPERTY mspscnons * Radon & DILHR See also Nursing Homes, also
245 Husige DL’O‘ME """""""" 99377 | g25 8 OrEim Grv 782-1230 Residential Care Facilities; a[so (Hos ices )
AUKESHA irement Care Commt nitias
REENWALDT BUILDING BENKERT HOME INSPECTION ' f’ed & Lo s P F
INSPECTION SERV mss':cgm'"‘g%'w Member omes
7 e sanen s enns §47 - o Of Wisconsi Certified CE'MHO
; 734 Clinton Wksh 547-3678 P Jence, Full inaored AMERICAN szmon LIVING CENTERS caossuounsrgmw. M‘ma
W227 N2859 Duplainville RdWish —524-4025 Please See Information At Refirement & Memorial
Life Care Communities & Homes M;d»wa/Mcdicdeemﬂod
BONAFIDE HOME INSPECTION 5240246 S27-2703 | 1ocn o e 69-87
BRICKKICKER HOME INSPECTIONS AM;}&%‘E’;EE%@R’LWWG CENTERS- 6917157 5 23
165 Bishops Way Brkfld ~———— 789-1655 671
GREENWALDT BUILDING msvtmon ASSISTED LIVING PROGRAMS nosmpgiﬁnm g‘:’m
~ SERVICES 734 Clinton W 547-3678 See AMERICAN SENIOR LIVING CENTERS 3118 827 M e, ’“,_m
-PURCHASE INSPECTIONS (See Display Ad rm: Page) GOLDEN OAKS HOM VISITING NURSE ASSN OF GREATER
HEARTLAND BUILDING INSPECTION 21600 W Cleveland Av New Brin - 544-1189 WAUKESHA IN c
YEARS EXPERIENCE Htind W1 538-9966 cnﬁgs{wuc% MANOR s47.4511  *oliond D Nelson Memorial Home Hoepice 1
ME - COMMERCIAL - INDUSTRIAL ynoe Dr 419 Frederick
HENSIAK INSPECTION SERVICE LUTHER MANOR RESIDENCE VISITING NURSE ASSOCIATION OF 22 2*
Providing Accurate inspections Since 1968 4545 N 92 Milw 464-3880
RUCTURAL & C. TRUCTION DILHA - Raum&u‘dTMng WISCONSIN COMMUNITY HOSPICE
10 00Kk - & CONS ASHIM MARION "0“55,, ; 11333 W Natl Av Milw 327-2295 J
\SEMENT REPORTS 1305 N Barker R Brifld T6-3131 | Comermen & tarement & ke Core :
HOME INSPECTION EXPERTS OUR ROUSE sIe3611 Hos ital Equipment
A vitas Link To A Wise Home Purchase W232 S8755 Edgewood Ct B Bad —— 662-019% upplies K
REASONABLE RATES immediate Service
N32 W22207 Shady La Pewaukee—695-0199 |  HOmes-Pre-Cut, See also Handicapped Equzpment—Sales
257-3500 HOME-SPEC Prefabricated & & Service L
Modular APRIA HEALTHCARE
INSTANT ON SITE REPORT " , 200 N Patrick Bivd Milw 879-0295
See %W-Pre-gm Prelabnqa{ed & ‘ A%gmom M%CAL . M
FREE FOLLOW UP PHONE CONSULTATION Modu Jenny C 549-94
FOR AS LONG AS YOU OWN THE PROPERTY AURORA HOME MEDICAL SERVICES B
Honln 11333 W Natl Av Milw
MEMBER: AMER g BIOCHEM INTERNATLINC ALY
" OF HOME INSPECTORS Rockwood D A
J & J INDUSTRIES INC susggaws ey A Wih 5424004
25 YEARS OF EXPERIENCE scoT xugzgg;es‘luc e Wi 41331 FUNCTIONAL REHAB HEALTHCARE 0
; N13 W24600 Biu Mnd Rd Pwk ———547-2552 || CORPORRTION . NEAL
800 291-7469
HOUSEMASTER HOME INSPECTION Honing Machines & N JrEan . P
HEALTHCARE COnRe
Eully insured Caﬁi%lﬁm’c’:u Equipment
Nationally Recognized Locally Owned Q
Men Fis WI 800 221-4949 FINITE HONE INC RETAIL MEDICAL SUPPLIES
lmmrm% - | W26 53244 Indusurial La Wish ———544-5548 | 1 pene o petES < SPORT BRACES
Altinspections To card *BATHROOM SAFETY + ORTHOPEDIC SUPPLIES
O Pasacosile Passe Horse Breeders ) | s mswoseeces . |
Evenings 265-5490 , + COMMODES * UROLOGICAL SUPPLES
, ~ «WALKAIDS « BLOOD PRESSURE
~ ' INTER.VEST MEIER'S MEADOWVIEW FARM . HAIRS S
’ wamﬁ INSPECTION SERVICES 7207 W Greenfleid Av Milw 2573500 33857 Abiz Rd Ocnwe 646-4200 m&i BEDS ;‘,Tm”gscms
4 Clinton St. Waukesha, W1 53186 (See Display Ad This Page} - AESPIRATORY + AIR CLEANERS
METROPOLITAN iNsPECTION sSrviceinc —  Horse Drawn Vehicles EQUIPMENT - POWER CHAIRS T
BUYING? SELLING? See Hay Ridas *CUSTOM REHAB - WHEEL CHAIR
Personalized, Thorough Home CHAIRS REPAIR
Inspections At A Reasonable Pricel *SCOOTERS
Insured - 30 Yra Experionce (Horse Furnishings ) u
HUD 203K Consultant EXTENSIVE INVENTORY
Interior bs;ig‘rg A Basement - Attic HORSE EMPORIUM 805 Clinton Wksh — 549.5422 Y
Same Written Reports RSE STITCH
;aie Certified DILHR 3154 S 124 Mitw 5460335 | " Wass Sa7s0 Woodside C1 Wksh -—— 548-3979 272-6100
NATIONAL PROPERTY INSPECTIONS 4205 1 Mit 272-6100
ferences Avairlable mm‘“m“p“’wmmm'wm 22 'm’cm (Horse Transportlng ) ru~cnnoga% asu;xa HEALTHCARE o w
mpelitive Rates phidiiennlibdubmmmr7vs 5 ¢ § 144 OO oo Dsoley A omt Pagey 2222
: ALL-STATE HORSE EXPRESS GERARD ENTERPRISES INC
"_'TWW” x% o sgwam, HOME INSPECTION CORP C0l0rago SHrNGs O wrommmmmmmmerrnr 800 451-7696 W226 NEZS Essumound O Wian -—— 5210555 X
[N I ' 377-0751 GOLLASH PHARMACY & GIFTS
i, Vo v 20,20 mﬂgcmspﬂscgm INC Horsaback R'dlng 2810 Heritage Or DG —veemeoeesee e pa-4144
18320 Chevy Chase Brkdlg - 21-4200 See Riding Academies; aiso Stables H ME Y
Home Inspection 4 Dt Of Home Meathears
#chnoliogies Inc
Service (HOfSOShOG' S > 212 Curtis RA MilW  oereeeeceaannene 256-7234 7
See Buligi lnspecﬂon Service; also

e o loil the advertiser - "1 found you in the Amentech PagesPius™ Home-Hospital 279
: AMERISPEC-GARY KUMMER H Loans
lome 'nSpQC"Oﬂ HOME INSPECTION SERVICE ome Hose Coup"ngs &
; See Banks-Commercial & Savings, aiso
Service 411N NORTH AMERICA Credit Unions. aiso Loans, aiso Fittings

HYQUIP INC 1811 Doiphin Dr Wksh -~ 521.2170

inspection RAFEL JODY 1943 Hy C! Sulvn —-eoene 800 378-0283
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Ameritech PagesPlus® - How you get things done '™

81180 ¢ Ameriech Pubhkel

: ; Bullding Deslgn
Buildin
SAVE THOUSANDS OF DOLLARS [l it s sy
WE OFFER CERTIFIED BUILDING ANALYSIS ot ggg,;ggg’?;f,;'g’gfm:
BEFORE YOU BUY OIS SN sz (Buﬂdlna Inspect

STADLER RAY cousmumou co Service

RESIDENTIAL ¢+ COMMERCIAL || stafcimamis sons e 77478005

11011 W Forest Home Ay ---eeecemserree 5-2320 See also Inspection Services
EXISTING HOMES - NEW CONSTRUCTION - RENTAL PROPERTY STEIGERWALD CONSTRUCTION INC AAA AMERICAN RESIDENTIAL
5310 W State - ~eeee 258-2820 %ng:;fcnon SERVICE Appl W
« Pre-Purchase Inspection » Radon sﬁ%ﬁ ,f,aaﬁ?:f. ,?,,3,‘,’,?5_“1“ ....... 354-3260 AA: mm.an INSPECTION szmé'a
£ « Complete Structural + Asbestos STENSON BUILDERS INC 5745 S 108 -—-425-4748  Men Fis
& Mechanical - Experienced STEVENS CONSTRUCTION CORP 358-3505 AAASTUTE HOME INSPECTION ——
+ DIHLR Rental + Statewide Service STONEF]EL(; HOMES LTD PROa;q’ mg’gggé%""m
F Weatherization . Roof/wen ‘ 10125 W NonhTAv Py — ;g;“ggg SAME DAY ORAL & WRITTEN REP
Certification » Foundation/Septic AR AN et —4
« Environmental Testing + Plumbing/Heating N59 W14053 Bobolink Av Men Fis -------783-4303 A.A BUILDING INSPECTION ENGINEE!
G Water - Lead - Electrical/AC T 143 NS210°St Andrews Or Men Fis 7819399 o N Emarao 8 PANR Conified

TRUSTWAY HOMES INC 3216 § 92 -——-546-8120

| Turn- KEY HOMES 7402 Poplar Cr Wirira A-1 INSPECTION Pi

Toll Free  -weesisemennionsme

SAME DAY WRITTEN REPORT || it oo s 1 OF KEHSE

ESTIMATES ON REPLACEMENT COSTS AVAILABLE | Jogg*mg;émmwm CONSULTING
DIHLR STATE CERTIFIED & ucensso NP NG sa2-9000 ENGINEERING

| WALDDORF CONSTRUCTION CORP 32 Yeors Experience
390 Holly Ridge Ct eescmmmmiomcesceomn 7844662 Licensed Engineer
K QTIr "B | WALTON PROPERTIES INC —-—— 425-2793  We Represent Only You
B2 e e Buyer

LICENSED g 4 ) o 425-6375 g' Ciiens
, WESTPHAL BUILDERS INC Htind -367-7200 o gentoer . .
5 2 9- 5 5 52 BUILDING WISCONSIN CONSTRUCTION & Ton elent, Tharough, Educatione
: oll Free 1-800 4
'NSURED ) 7, 2 SUPPLY 2510°S Kinnic Av Milw (See Display Ad This Page)
BGTREN R Toll Free s 1-800 527-2111
A PLUS ABATEMENT CO INC
W K I RACTING €O 3445797 ABODE-WHOLE HOME INSPECTIONS —
WOLTER BROS BUILDERS INC AC;;”*@g,gg 2‘3}?},& SONSULTANTS
i Residenti Toll 1-800
15975 W Natl Ay - 784~3070 AC CU RATE HOME

Ameritech PagesPlus® ads WORK! INSPECT'ON ,NC

4421 N Oakland Av 3
ACE WEATHERIZATION INSPECTIONS

; ) ) | ACT l{m PROPERTY | INSPECT!GN iNC .
State Certifiod » usmw of Nahi-Asr

+ Seven Days A Week - 9:00 AM - 9:00

B 12750 Cardinal Crest Dr Brkfid o797

2 3 ‘ . 5 75 Continued Page Number 322
—

OR 1-800-993-7587 Let the

« EXISTING HOMES « COMPLETE REPORTS Ameriiach PagesPius®
« CONDOMINIUMS « CONSULTING SERVICES
MEMBERS OF « NEW CONSTRUCTION « RADON TESTING X “‘"‘t
showcase for

your products

and services.

lMMED!ATE REPORT

by Ragrstered meessmna! Engineer ‘L. ' H
» 32 YEARS EXF’ER IENCE « uc&nzs&n . GNOEPENDENT

Cov Or Evenming Avoilabilin

OME UYERS
INSPECTION SERVICE

YOUR BEST PROTECTION-
OQUR THOROUGH INSPECTION

INCLUDES 3 REPORTS'  « RESIDENTIAL

e o+ COMMERCIAL
/i, INSPECTION PLUS s} Wiifex  * hdiiima M R L A,

YEAR
. aﬁm STATE g!ﬁ TIFIED

APPROVED INSPECT
- VA MUD WHEDA SPECTIONS

Xus cinrt oy
EOCHLLENT TheBniae i

TN

MILWAUKEE » CHICAGO « MADISON » ROCKFORD N-LEAD-ASBESTOS TESTING IN
: CALL US TOLL FREN COMPLIANCE
Y FREE ENEAGY & MAINTENANCE TIPS WITH
m& ﬂ:’am NAHUASHI
INEERING STANDARDS OF
Zz PRACTICE

464-1984

6055 W FOND DU LAC AVE
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SAML DAY
REAL ESTATE RLPORTS HOME INSPECTION
IN MOST URILION O ASSOCIATEC NSPECTION & CONSULTING SERVICES INC
— UNSPECFUQN §E[RVG(C[E§ [}N(C" CASES “PEACE OF MIND BEFORE YOU BUY”@ Mw’:‘(::‘*::ﬂm
pre-purchase inspections & reports e Same Day Written & Oral Reports e. Home toapectors
State Certitled In: Other Services Includs:
* RESIDENTIAL « COMMERCIAL » MULTI-FAMILY + Al Residential Canstruchion Categories + Mult-Residential inspections
* NEW CONSTRUCTION = EPA Approved: Radon Testing + Foundation Inspections

* EXPERIENCED « THOROUGH Available 7 Days/Nights o Week + Asbeslos Inspections & Abalement Consultant + Lead & Other Tesls

* PROMPT « FULLY INSURED One of the oldest and most experienced
BILL SHEA - BERT FAASE 277-7997 home inspection firms in Southeastern 797"9007
COMBINED 60 YRS EXPERIENCE 229 E. Wisconsin Milwaukee Wisconsin working for you, the BUYER. 17455 Oak Park Row

- : meizy Service at a Competitive Price. Brookhield. Wi 53045

the Sentinal

786-7878

NEW BERLIN

NTER-VEST WOrking For You......
’ , X,,, ‘t PROPERTY SERVICES N Providing Inspections for Buyers
] e PRE-PURCHASE . Over 30 Years Experience
; . . ~INSPECTIONS Ides{ Firm |n ﬂf’el? QU Lres
‘OM FEIZA -"MR. FIX-IT", INC. , 1 - \ : Purchase Home Inspe n Wisconsin
HOME - COMMERCIAL - INDUSTRIAL

-® HOME INSPECTIONS .
¥ SAME DAY REPORTS . Q%S%%ﬁog&gmsggommmﬁ N
m OVER 20 YEARS | - OiHLR ENERGY 'RES‘DENTN INSPECTIONS

ENGINEERING EXPERIENCE + REPORT WRITTEN AND/OR VIDEO A DIWS ON OF BAUMG:&RDT sm Dupma Condos,

| | - SAME DAY REPORT AVAILABLE ADJUSTMENT & INSPECTION. INC. Mu vgw,,m, ,,‘W

Listen to Tom on WTMJ T o ABLE O . oundation Inspactions
and read his column in 1 782-1 230 | ‘Asbm  Abatement

ment Consultant
: + Radon Tests/RMP & ACP Listed
REASONABLE RATES 25 Bsmes By £ Gt W1 50122 * State Certfid Rental Energy

Enl 257-3500 | EEEEEEENN o Pt e stz ) |

7207 W GREENFIELD AV

JIOME & BUILDING | o OME INSPECTION
| INSPECTION BUYING - SELLING
erving Southeastern Wisconsin '

.Over 6 Years Of Providing

Accurate lnspect:ons

Find Out
. gshwa (s:m 8cnmﬁdi Now

- COMPONENT - RESIDENTIAL
o MULTI-FAMILY « COMMERCIAL METRO! About Your

+ SPECIALIZING IN HOMES, DUPLEXES, & APARTMENTS
« ONLY Firm With All These State Licenses:
- Dwelling & Commercial Construction Inspector
- DILHR Weatherization Inspector

- Architect & Professional Engineer m‘ C

¢ Ask About Radon & Asbestos Testing mmw
* Immediate Written Report » Reasonable Fee M NSPECTONS, W

qualified
Building Inspections, Inc. Q
312 E. Wisconsin Ave. Suite 601

Building.

546-0335

John Knaak 3154 8. [24th St
President

2430 X Seandview Bivd, Wankeshs

© NAHI

T
PagesPlus’ U
How you get things done” o R : Ms mms Inspfm
ENERGY INSPECTION “
L agese® @ &E ?W NSPECTIONS Our Job Is To Protect Only §| v
s - State of Wisconsin-. VICE W
\ @ @\A Traned & Cortfied s The Buyer” "
X -+ Rush Service-No Extra Charge ‘
’ Al | SAME DAY REPORT [

TOLL FREE
1-800-
[ 801-5599

WILLIAM M WENZ BROKER-ASSOCIATE

25 YEARS EXPERIENCE X
+ PREPURCHASE INSPECTION

« SPECIALIZED INSPECTIONS
CONSULTATION AVAILABLE Y
DILHR INSPECTIONS

5444 W Forsst Home Rd.
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KEULER CONSTRUCTION INC
) Compilete F!amodoun? Services
ustom Home Buliding
;ontractors New Commaerciai - Remodeiing
sieM Piwy 238-5388
/] KEY CONSTRUCTION INC
7507 Hubbard Av MIJIA -eeesrmmmcecnee s 836-6896
T BUILDERS KIPPLEY CUSTOM CARPENYRV iNC
Latorm New Ho;m Construction w4028 d Or Ly 643-4639
i Sarace 28 T Exprence G UHL UMG % DESIGM IMC
i 1 ir1wg CUresrmsresrmmmommsmasneess 798 =39 80 B R T L R m——' Y 2V'T ) 7
: KLAY CONSTRUCTION
» :. AS:JNS INC 287.1911 3348 Jordan Or MCFrIng w-eeseevoecumemneas 835-3307
N AY e - TRUCTION CO
4 CONSTRUCTION KRZEZPDP;'CONSA Ne 249-2020
¢ 8uilt To Suit KUDRNA co&smumon
wrr Oak Te Crs Ping -comeeeee 798~4 345 2747 Pheasant Run Cottage Grv 839-5250
DING & REMODELING LIFESTYLE BUILDERS
rjory 2334162 " g758 Airport Rd Miditn 798-4425
LIL" AMERICA BUILDERS
1GN BLORS OF WISC INC 7733 Terraca La Miditn 8319707
- KIRBY METAL BUILDINGS LINDAL CEDAR HOMES~
- COMMERCIAL/INDUSTRIAL INDEPENDENT DISTRIBUTOR
“zrmunal Or McFrind 241-1725 soggn%tgb} ;:éisconsm CEDAR
5 JOE CONSTRUCTION CO INC 1204 Hy 1D Mt Horet ——. 437-4860
sigate R —- 271-4800
(INSTRUCTION MADISON AREA BUILDERS ASSOC
:yns Roch 423-4081
LE HART BUILDING /\
LLE MADISON AREA
e way Cross 274-4499 Buitbims Assoctanion
INTERPRISES 6425 Odana Rd —277-9322
i SHELTERS
ntsal Cus%ofm Building-Designing 9-3251
0 BUILDERS 497 Todd Vima — 845-8678 Building Or Remodeling?
MON HOMES INC .
toya) Av 223~ Call For A Free Directory
10N INC 1500 W M:a sm;: Pr —837-5131
REEK CONSTRUCTION IN iati
e 2224466 Listing Our 700
STRUCTION ,
swaer Homn Rd Sun Pr 837.7484 Professional Members.
ZNTERPRISES INC OF WISCONSIN
rercial & Custom Built Homes
Sunrise Ridge Tr Miditn 798-4422 5936 Seminole Centre Ct 288~-1133
b bimbl T e 833-8005 MADISON HOMES Mdsn 288-1077
30N W P BUILDERS MALY VINCE 833 Jana La 241-5817
‘ANoodland Dr Waunakee 849-4352 N
ERED c%nsrglumcu INC 2571919 MART'N HOMES 839-3003
e Py Yma 233414 MATTIX CONSTRUCTION INC
& ASSOCS e 798
Ay comrr MAZUR & MAZUR INC
i ) uipepper La -
* Amenda Rd Mazo 795-2863 See Display Ad Previous Page)

VORTH BUILDERS INC
State Ra 19 Mrshi
ZONSTRUCTION CO
¥ Lakeside -
SONSTRUCTION CO INC

655-4307
255-2026

st View Rd Vrma 845-9193
E HOMES

2rairie Rd Mdsn 843-5580
RFFJ H & SON INC
Vv Wilson 257-5321
INE CONSTRUCTION 2778783
L{LDING INC Miditn 831-4770
«BERG CONSTRUCTION

~rrace Ridge Or Cottage Gry ———-839-4150
A CORP 319 W Beitline Hy — 274-3728
3uILDERS

vnarack Way Vea 845-9477
AL CONSTRUCTION 849-8204
2 CONSTRUCTION McFrind -~ 838-9094
MAN R G CO INC

srnen Crest CL 274-2022
OENOBLE BUILDING
ELLENCE INC

a y Cross 274-4499
-xmm INC 6225 Univ Ay~ 238-8252
" ED CONSTRUCTION

21adock P Gregon 835-7804
"EAD BUILDERS

24 3um RA e 222122

I REMODELING SERVICE INC

77-5605
-F Lﬁﬁﬁﬂ HOMEBUILDER INC
v Av Midia 831~1900
TR T
Lypoid R = oeeee 3718500
.+ INER CONSTRUCTION CO
hiana Rd - 27131
SON CONSTRUCTION ~—-—-271-1383
\TFIELD
"RUCTION CO

eral Contractors-Oesign Build
nercial Industrial Retoil
L ittaum RA omems

223-9898

MCKEE ASSOC INC 925 Watson Av —— 2714900
ME!ER SU!LDIRG CO INC 2222798

MIDLAND BUILDERS INC

6709 Raymond
MIDSTATE CQRP OF WIS
Ses Our Ad At Buildings-Metal

N4365 State Hy 73 Cols
Mdsn Tel No 2514066
MILLER DANIEL GQ&S‘WNCTXON
102 Rickel Rd Sun Pr

837-6076

PATCH CONSTRUCTION CO INC

WAY JACK BUILDER INC 2326 Danieis -- 222.2461

MILLVANDER'S INC
COMMERCIAL - RESIDENTIAL

2530 Pennsylvania Av 222-2777
MOD INC 525 Frankiln Ct 231-1330
MONSON CONSTRUCTION COINC

A TRADITION OF EXCELLENCE
FOR QVER 30 YEARS
8331127

414 0’Onofrio Or 274-1127
MUELLER RICK DESIGN-BUILD

2319 Hollister Ay -— 233-7600
MUNSON MARK CONSTRUCTION

5010 Feiland Rd 242-0966

NATIONAL ASSOCIATION OF THE
REMODELING INDUSTRY-MADISON
CHAPTER 802 W Broadway

NEW DIRECTIONS BUILDERS
714 Cottage Grove Rd

NEWCOMB ROBERT M CO INC
509 Cammerce PAWY VIna —emem-weweene 845-5220

NICHOLS CONSTRUCTION CO INC
5874 Tree Line Or - e emmienee 373-4807

NORTHLAND HOMES
See Our Ad A2 Home Buiiden
1314 Muirfleid Ct MigItt seeemmmemonm—e 831-7999

nonwooo cumm HOMES INC
274-0410
nou‘.v MCGANN CONSYRUCT!ON INC
362 Av 24153388

PARAGON CONSTRUCTION CORP
§79 Donalrio Or Masn -<eemvessensveseneeee 829-2100

222-0670
e 222-4214

Hom

~> New Construction
= DILHR Certificatio

& instant

Free Follow
For As Long As You Own Thc Propor!y

Cortifiod Member.
Den Aokbing #1047

255-555

- Heating & Cooling
= Plumbing & Electrical

408 S Nine Mound RY Vrna <eeeeececesceece 8436986 WILMAC CONSTRUCTION INC
PEISS CONSTRUCTION CO Madison - 8169224 1918 Greenway Crosy oseeressermemmmes 3
PHARO COMPANY THE WOOD BAUER & METREI BUIL
£400 Monona D vorr-oeosssemme e —-222-7966  NC 3513 Femrite Or -reomeme- ""“‘P‘Elg-MI
PREMIER BUILDERS
126 W Main WAUNAKSE -everreemevomseee §4G=-6TT0 'Of ) 71 % 1 NGVATION INC
PRESTIGE BUILDING Waunakee ---eew-- - 5497071 See Qur Ad At Home Improvemants
PRINCETON CUSTOM HOMES INC 2509 Seiferth RQ -eveemsemrmereneese 323-0880
OIVISIONS YAHARA BUILDERS INC
PRINCETON DESIGN REMODELING 2817 Fish Hatchery Rd --eme - 276-3166
AMERICAN HOMES OF MADISON ZIEGLER BUILDERS
10095 ey Way 274-7747
i $597 Huntingwood Way Waunakee ——- 849.522¢
R C BUILDERS INC-RON CUSHMAN ZIEGLER CONSTRUCTION
5§36 Cty Tk J Mt Hored --—-eeeemeeeee 437-8757 115 3rd Dane ------n-mmencemmammenas Se—— 71X VY-
R fggzuéuﬁ"g' Mrshl 655-4800
ty y
RENSCHLER CO 555 0’Onofrio Or Mdsn — 833-2321 Bu"d!ng Deslgn
ROBERTS CONSTRUCTION ASSOCIATES See Architects; also Building
R O e ONSTRUCTION 257-0500 Contractors; .aiso Contractors-General;
139 W Richards Rd Oregon e 255-6980 also Engmoars -Professional; aiso Home
RUDY REALTY & CONSTRUCTION Designing & Planning Service
139 W Richards Rd 0regon wseweeeree-— 835-9000
S L DEVELOPMENT g
805 Pony La Sun Pr w13 ( Bullding Inspection
S & R REMODELING - 246-0518 Service
'~ SCHMUDLACH DAN E BUILDER
ADDITIONS & REMODELING ISee aiso Hgme Inspection Service; also
paction Services
McFrind 838-6040 ns
SCHUTZ DESIGN & CONSTRUCTION INC A~-1 INSPECTION PLUS A DIV OF
6806 Seybold RY oo e KEHOE CONSULTING ENGINEERING
SNSW Buu&:mc & DESIGN INC Toll Free 1-800 445~
1806M=‘ ‘ w”m” Omm 8771131 Asgur THE Mousa INSPECTION SERVICE
SIMON MICHAEL F BUILDERS INC
DESIGN* BUILD ACCURATE HOME INSPECTION INC
RESIDENTIAL - COMMERCIAL
817 S Division Waunakee ———————849-5916
SOUND consmucnou
3966 Ray Rd De Frst 846-9517
soum csm'RAL wtscm:sm Hiwsxm
CORP 6320 Monana
SPAHN’S GMR ccuTaAmas
131 S Clarmar Or Sun Pr 837-5146 « Resident!
STANEK'S CARPENTER SERVICE + Environmental T
316 1/2 Linnerud Dr Sun Pr = 837-8904 Radon»Lead .
snws CAaPermw +New Horme Walk Thru Inspections
221 Dr Mrshi 655-3656 Rates
STOLZ J R INC 7429 Farmington Way —— 833-1499 * Interior gm * Structural
SUKALA CONSTRUCTION tha b a'ooo m’ '““,“”“,?
%%gmﬁy E}ﬂeb 437-8881 DET L£ SITE REPORT
reen Mt Ho = Al D ON
SULLIVAN KENNETH F CO With our unique sducational style |
Complete Design Build we will help you 10 make largest
1314 Emil 257-2289 investment your
T DS CUSTOM CONSTRUCTION INC Member of the American Soclety of
1431 Northern Ct 251-1814 Homae Inspectors
TOPALSKI BviLDERS TWO LOCATIONS
328 W Main Mt Horeb 437-5777 | 4421 N Oakiand Ave, Miwaukes  414-332-8860
TRI-NORTH BUILDERS INC 7413 Whitacre Rd, Madison 608-833-3390
717 Post Rd 2718717
JLTIMATE SONSTRUCTION A O T IO R 1044
See Ad At Controctors-General {See Dispiay Ad Next Page)
2740 Ph Run 839-4633 AMERISPEC HOME INSPECTION k
ULTRA mnsmggnon :21.0212 1017 30th Av Monroe ——Mdsn Tel-No 258-9273
o e e T0 ARIGIITUM 224L ASTATE SERVICES
2701 Packers Av e 241-5454 1609 Carver 251~-1538
VOYAGER BUILDERS . BECKER HOME ms#scnon INC
1500 W Main Sun Pr 256-2121  BOS Sauk Ridge Tr M 8319795
WAUSAU HOMES~ {See Dﬂ:p/ﬂy Ad Next Page)
EAGLE BUILDERS INC
4201 Oak McFrind -- 255-8125 Continued Next Page

([l _Home & Bullding inapection |
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=+ Lead, Radon, Asbestos
~» Foundations

ns =~ Water Problems

On Site Report %)

Up Phone Consultation

American Socmy of Nm Inspectors
24 Ysars of Experience
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Amarltech PagesPlus® - How you get things done ™

HomE INSPECTION
SERVICES

1=

RESIDENTIAL - €
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DISCLAIMER
It is clearly understood and agreed that AMERICAN HOME INSPECTION,
INC. in consideration of the home inspection fee has been engaged by
Prospective Buyer(s) to render OPINIONS on various Structural,
Mechanical and Electrical system components of subject property. The
Buyer(s) fully agrees, understands and acknowledges that any and all facts,
statements or information as reported, asserted or implied in the home
inspection report are OPINIONS ONLY, and may not be factual or accurate

in any respect whatsoever or for any reason whatsoever. By signing below

and/or by payment of the inspection fee provided herein the Buyer(s)

hereby releases and discharges AMERICAN HOME INSPECTION

SERVICE, INC., its servants, agerits, and emploYees from any and all
claims for damages including all compensatory and consequential damages
which may be claimed or asserted in the future By Buyer(s) or any other
person or legal entity in connection with the contents of the home
inspection report. In addition, the Buyer(s) hereby agrees to be held
responsible for any legal fees which AMERICAN HOME INSPECTION
SERVICE, INC. may occur as a result of defending itself against any such

claims for damage asserted by Buyer(s).
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The plumber phoned his boss who contacted the city building
inspector. They arrived and after inspection indicated that the
plumbing had been dome by an amateur (in this case the previous
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October 16, 1997

Representative Carol Owens
Chair, Assembly Committee on Housing
& Members

Dear Representative Owens & Committee Members:

I am writing to express my support for Assembly Bills 321 and 334.
I am sorry that I am unable to offer my testimony in person.

In Angust of 1992 we moved from the Upper Peninsula to Green Bay
and purchased a home. We had our home inspected and paid over

$200.00 for the imspection. We entered into the purchase agrccmsnt
feeling confident about our purchase.

-

Our first inkling of problems occured immediately. The dishwasher

which had been identified as functional was in fact not. While it ran

water through the system it did not clean. We replaced the
appliance to the tune of $500.00. We also experienced numerous
clogged drains and water leaks in the basement. We were on a first
name basis with the drain repairman. None were particularly
serions and we chalked it up to a 40 year old plumbing system.
During the summer of 1993 we noticed a noxious odor from the
hardwood floors when the weather turned humid and warm. After
numerous cleaning and odor removal services we ended up sanding
and refinishing the floors at comsiderable expense.

Finally, in August of 1993 we brought in a plumber. After a quick
inspection of our basement piping he came upstairs and indicated
that he could not do any repairs until the plumbing was reviewed by
the city building inspector. The plumbing work was not dome to code
and in some instances parts were used that are prohibited by law in
Wisconsin. None of the defects were noted on the imspection form
filled out by the home owner or inspector. The plumbing defects
were in full view and exposed.

The plumber phoned his boss who contacted the city building
inspector. They arrived and after inspection indicated that the
plambing had been done by an amateur (in this case the previous

@oo4
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owner who was a car salesman by profession) and that no permit
had been applied for by the homeowner. I asked how these
discrepancies occured since I had the home imspected prior to
purchase and none of these items were noted. They exchanged
knowing glances and told me that anyone could hang out their
shingle and represent themselves as a home inspector. In addition to
noting the plumbing problems the city building inspector also found
a hole in our chimney. This could have resulted in a build up of
carbon monoxide in our home bad a backdraft occured. This was not
just an inconvenience but a potential life threatening sitmation to our
family. This was also in full view of the inspector. The plumbing
repairs cost me $1,200.

I contacted the home inspector and previous owners and related
what had occured. I asked them to sit down and resolve the _
situation in a neighborly fashion. My overtures were rebuffed. The
previous owner lied and indicated that he had in fact applied for a
remodeling permit from the city. He also said that his realtor had
not informed him of his obligation to disclose defects in the home.
This in spite of his completion of a defect form he completed. When
I asked the home inspector why he had not noted the city code
violations he respouded “lI am not required by law to provide that
type of information”. What then is he required to provide? If home
inspectors are not quumed to identify violations of the city code
which is designed to protect the health and safety of consumers then
what value is their service?

I also contacted the seller’s realtor and spent several months trymt,
to get all three parties to the table but to no avail. I was left with no
choice but to file a claim in small claims court. This was a time
consuming and ardous process. All three parties hired attorneys.
The attorneys attempted to intimidate and bluff me into

withdrawing my claim. They threatened an appeal if I won in small
claims and tried to coerce me into signing a disclaimer absolving
them of any future liability if I won. I declined and indicated that I
was prepared to have my day in court. The day prior to our court
date they agreed to my terms and settled.

I am fortunate in that my educational and professional background
have trained me to work through this type of situation. My concern

@oo2
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lies with those who have neither the understanding, resources or
perserverance to right these types of wrongs. After I filed my claim
I received numerous calls from individuals who had similar
experiences and were researching the claims filed.

Clearly the current system does not work and the two
aforementioned bills attempt to address this problem. I am not
familiar with the standards of the American Society of Home
Inspectors and would recommend that AB321 include a requirement
that inspectors must be knowledgeable of and report any code
violations in the commmunities in which they work. I am also
supportive of the testing requirement included in AB 334. 1 would
recommend that those who do not take the test and become a
registered home inspector be required to disclose this information to
potential clients. i .

I believed and I'm sure others do as well that this profession is
licensed and regulated. After all, cosmetologists and interior
designers are and their work does not entail the degree of
responsibility for health and safety that a home inspector does.

Our family was fortunate. We were merely inconvenienced and
agitated by this experience. The ontcome could have been quite

- different however if the hole in our chimmey resulted in carbon
monoxide poisoning that could have debilitated or worse, killed our
family.

I am more than happy to respond to any questions with regards to
my testimony. I am sorry a work conflict prevents me from

appearing before you today.

Thank you for your consideration of my testimony.

ot
21 Maple Grove Court
Madison, WI 53719

(608) 277-5703
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REALTORS 608-241-2047 « in Wi 1-800-279-1972
® ASSOC'ATION Fax 608-241-2901 » E-mail wra@wra.org
REALTOR URL http://www.wra.org
DAVE STARK, GRI, President WILLIAM MALKASIAN, CAE, Executive Vice President
TO: All Legislators
FROM: Michael ’I‘heo
Vice President for Public Affairs
DATE: October 13, 1997
RE: AB 334/ SB 186 - Regulation of Home Inspectors

The Wisconsin REALTORS Association (WRA) strongly endorses and supports AB 334 and SB
186, companion bills designed to protect Wisconsin housing consumers by regulating residential
home inspectors.

NEED FOR LEGISLATION

Currently, anyone can call themselves a home inspector. Wisconsin requires no specific
qualifications, establishes no industry standards of practice or ethlcal conduct, and most
lmportantiy, no accountablhty to the consumer.

We estimate nearly 70% of all resxdentzai real estate transactaons now involve a home mspectlon
With an estimated 97,400 homes sold in Wisconsin in 1996, approximately 65,900 home
inspections occurred last year alone. With the median home selling price of $97,600, home
inspectors were involved in an estimated $6.4 billion worth of transactions in 1996 alone.

Despite the magnitude of the obvious potential problems, state law contains no regulations
pertaining to home inspections. This wholly unregulated environment has created a wide
discrepancy in the quality of f home inspections. Incompetent inspectors practice side-by-side
with competent inspectors, leaving consumers without a clue on how to distinguish them.
Incompetent inspectors have obstructed numerous real estate transactions unnecessarily, often
leaving sellers and brokers baffled and angry.

WHY NOT JUST SUE?

The only consumer recourse today is costly litigation. However, this option is rarely pursued for
two important reasons. First, there exists no industry or professional standards upon which to
adjudicate an inspectors work. Second, many inspection report forms include explicit
disclaimers that limit an mspectors habxhty for misrepresentations or mistakes they may make.

This is wrong. With the fixll support of REALTORS consumer demand for quality home
inspections will continue to increase. However, without this legislation, consumers and

REALTOR® is o registered mark which identifies a professional in real estate who subscribes to a
strict Code of Ethics as a member of the NATIONAL ASSOCIATION OF REALTORS®
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REALTORS can expect to experience an increasing number of incompetent inspections and
needlessly botched transactions. AB 334 and SB 186 provide vital consumer protections during
what is most likely the single biggest economic purchase of a consumer’s life.

PROVISIONS OF THE BILL

This legislation is the product of several years of work, which began with a special advisory
committee established by Department of Regulation and Licensing (DRL) Secretary Marlene
Cummings in 1991. These bills now enjoy the support of the Department and the Real Estate

Board.

Highlights of the bill include the following:

1. Use of the term “State Registered Home Inspector”: AB 334 and SB 186
establish a voluntary state “registry” for home inspectors. No one is compelled to
register. However, to use the term “state registered home inspector” an individual must
pass a state examination and on-going continuing education requirements to be
established by the DRL by administrative rule.

2. Standards of Practice: The bill specifies minimum standards of practice by
requiring state registered home inspectors to perform a reasonably competent and
diligent inspection to detect observable conditions of residential real property being
inspected. By providing this minimal standard, which does not exist today, consumers
will have recourse for poor inspections.

The bill also requires DRL rules to specify what a registered home inspection report
must contain and the duties a registered home inspector is not required to do as part of
the inspection.

3. Prohibited Practices: Perhaps most importantly, the bill specifies prohibited
practices. Under the bill, inspectors are prohibited from disclaiming liability or limiting
the amount of his/her liability for negligence or intentional wrongdoing. Moreover, a
home inspector is precluded for two years from doing repairs on the same property they
have inspected - thus eliminating a significant incentive to defraud consumers which
exists today.

The bill also creates a two-year period for a person to bring a cause of action for
damages resulting from an act or omission of a state registered inspector and prohibits
altogether the risk for home inspectors being sued by a person who is not a party to the
transaction for which the inspection was conducted.
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4. Enforcement: Finally, the bill authorized DRL to reprimand state registered home
inspectors or to deny, limit, suspend or revoke their state registration if they engage in
unprofessional conduct.

VALUE AND RESPONSIBILITIES

We strongly support the greater use of home inspections in residential real estate transactions.
Competent, third party home inspections by qualified inspectors add real value to every real
estate transaction.

Opponents are simply wrong to allege the goal of this legislation is to some how limit
REALTOR liability. This legislation will in no way limit the liability , duties or responsibilities
of real estate licensees in Wisconsin.

REALTORS have long supported the notion that the more information buyers and sellers have,
the better the chances of a successful transaction. We have demonstrated this by helping pass
legislation requiring sellers to disclose what they know about their property to all buyers and by
helping pass strong agency law revisions to precisely define what services and duties consumers
can expect from their real estate agent. These real estate consumer protection laws have become
national models.

We believe the vast majority of home inspectors operating in Wisconsin today support this
legislation, despite claims of a vocal minority who seek to protect their ability to waive liability
for their mistakes and misrepresentations. No other business in Wisconsin enjoys such
protection at the consumer’s expense.

CONCLUSION

Recognizing the importance and inherent risks, the state currently regulates all professionals
related to a real estate transaction, including real estate brokers, salespeople, appraisers, bankers,
mortgage bankers, title insurers, architects, lawyers, and professional engineers. Only home
inspectors remain unregulated. Accurate home inspections will benefit all of these parties to a
transaction as well as buyers and sellers.

We therefore strongly urge your support for AB 334 and SB 186.
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Received a call from: Linda Bastian

Hometown Realty
Fond du Lac

Taken by: Jacque

She opposes AB 321 and supports AB 334/SB 186

¢

she had customers who purchased a home a few months ago. The inspector
said he checked all the windows. After they moved into the house, they
noticed a problem with the windows and found out they were rotted out. When
they approached this with the home inspector, he said that he was not
responsible for things that were missed. They ended up taking him to court and
when asked why he checked they were okay...he said that he didn’t check
those windows because of the weather conditions that day. Since he didn’t
note that on his check list, Linda’s customers won in court.

she feels this probably happens on several occasions and the inspectors get
away with it by saying “they are not responsible” for missed items.

'we need regulations so that we have good, responsible home inspectors out in

the field.



1997 Session

LLRB or Bill No./Adm. Rule No.
[X] oriGiNaL [[] uroate AB 334
[] comrecTeD [] suPPLEMENTAL (-2009/1)
ISCAL ESTIMATE Amendment No. if Applicable
JA-2048 (R10/94)
Subject . .
The regulation of home inspectors
Fiscal Effect
State [ ] No State Fiscal Effect
Check columns below only if bill makes a direct appropriation Increase Costs - May be possible to Absorb
or affects a sum sufficient appropriation. Within Agency's Budget [] Yes No
[:] Increase Existing Appropriation [] increase Existing Revenues
D Decrease Existing Appropriation D Decrease Existing Revenues [::] Decrease Costs
[] create New Appropriation
Local: [] No local government costs
1_D Increase Costs ) 3.[:] Increase Revenues 5. Types of Local Governmental Units Affected:
L__l Permissive D Mandatory [:] Permissive D Mandatory D Towns D Villages D Cities
: Z.D Decrease Costs 4.D Decrease Revenues D Counties D Others
E:] Permissive D Mandatory D Permissive [: Mandatory D School Districts [:] WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations
[]epPr [_j FED PRO  [T]PRS [] SEG-S 20.165 (1) (g) and 20.165 (1) (i)

Assumptions Used in Arriving at Fiscal Estimate

This bill establishes a voluntary registry of home inspectors and restricts the use of the title "Wisconsin Registered Home
Inspector.”

The bill requires the department to promulgate rules defining the standards of practice for home inspectors and standards
of practice for acceptable examination performance by an applicant for registration. The department is authorized to
‘eate emergency rules in order to have standards in place when the regulation takes effect. Costs associated with

wublishing emergency administrative rules are $700.

The department estimates that at least 350 home inspectors will register during the first year of regulation, with an additional
100 inspectors in each year thereafter. The department is basing its estimate on the fact that ASH| {American Society

of Home Inspectors) estimates that there are 200 home inspectors who advertise in the Yellow Pages in the state. Since
this bill allows anyone who fulfills all the application requirements to be registered as a home inspector, the department
believes that there will be additional people registering as home inspectors. The department bases its opinion on the fact
that in a statewide survey of licensed Realtors in Wisconsin, the 302 respondents estimated that an average of 66.75
percent of all residential real estate transactions involve a third party home inspector. Applying this estimate to 1996
home resales in which 97,400 homes were resold in 1996, approximately 65,900 real estate home sales involved a third
party inspector in 1996. During the first year of registration, the department estimates that it will receive revenue of
$13,650 in initial credential fees and receive approximately $3,900 in initial credential fees annually thereafter. During the
first renewal period, the department estimates that it will receive $18,450 in renewal fees.

The department will be required to develop an examination for home inspector registration because it does not know
if there is an approvable exam available which will comply with the home inspection examination requirement. In developing
an examination, it will be necessary to conduct a job analysis, have test specification meetings, and question writing and

Long-Range Fiscal Implications
The department's Division of Enforcement may need additional staff to investigate and prosecute complaints if the number of complaints

increases substantially from its original estimate.

Authorized Signature/Telephone No. Date

Agency/Prepared by: {Name & Phone No.)
5/20/97

Department of Regulation & Licensing
Patricia C. McCormack (267-2435)
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¢

and review meetings with subject matter experts. It would be necessary to administer the exams
at least twice a year and also maintain the exams to test current knowledge and codes. The
department estimates that it will need a 250 question examination. Two forms would be needed
for purposes of retakes and test security. The costs associated with test administration will
depend on candidate volume. The average cost per candidate is estimated to be $16 each in
addition to the costs associated with exam development.

The initial costs for exam development include the following:

Job Analysis: 2 committee meetings @ $1,000 | $2,500
each, plus $500 for postage ‘

Specification Writing: 2 committee meetings $2,000
@ $1,000 each

Writer Training meeting (includes 100 $1,000 _
questions) ‘

Home Writing: 400 more questions @ $6 each | $2,400

Question Review: 5 meetings $5,000

TOTAL $12,900

The department will incur costs of $1,000 per year for printing of laws, applications,
informational materials, 'committee meeting packets and rules and $1,000 per year for postage
relating to mailing application materials, copies of the registration law, registration certificates, -
verifications, committee meeting packets and other general correspondence.

The department believes that if there are as many as 65,000 home inspections per year, there
could likely be a high number of complaints. Based on the estimate of 350 home inspectors, the
department estimates that there will be approximately 70 complaints a year (20 percent of the
number of registered home inspectors) filed against home inspectors. Based on these
assumptions, the department believes that it will need 1.0 FTE Consumer Specialist to handle
complaints involving home inspectors. Total costs for this position annually include $24,100 for
salary, $9,004 for fringe benefits, and $6,091 for supplies and services. One-time costs
associated with this position are estimated to be $4,515.




“ISCAL ESTIMATE WORKSHEET 1997 Session

“etailed Estimate of Annual Fiscal Effect ORIGINAL ['_j UPDATE LRB or Bill No./Adm. Rule No. | Amendment No.
' DOA-2047 (R10/94) [[] correcTeD [[] suPPLEMENTAL AB 334
‘act

e reguiation of home inspectors

{. One-time Costs or Revenue Impacts for State and/or Local Government {do not include in annualized fiscal effect):
One-time costs associated with the office furniture and computer station for the consumer specialist are $4,515.

il.  Annualized Costs: Annualized Fiscal impact on State funds from:
Increased Costs Decreased Costs
A. State Costs by Category
State Operations - Salaries and Fringes $ 33,104 (20.165{1) (g)) $ -
(FTE Position Changes) ( 1.0 FTE) {- FTE)
State Operations - Other Costs 8,791(g); 12,900 {i)
Local Assistance .
Aids to Individuals or Organizations -
TOTAL State Costs by Category 41,895 {g); 12,900 (i} 1s -
B. State Costs by Source of Funds Increased Costs . Decreased Costs
GPR $ $ -
FED -
PRO/PRS 41,895 {g); 12,900 (i) -
SEG/SEG-S
lil. State Revenues- Complete this only when proposal will increase or decrease increased Rev. Decreased Rev.
: state revenues (e.g., tax increase, decrease in license fee, etc.)
GPR Taxes : s $ -
GPR Earned
FED -
PRO/PRS 13,650 (g); 5,600 (i)
SEG/SEG-S -
TOTAL State Revenues $ 13,650 {g); 5,600 (i) $
NET ANNUALIZED FISCAL IMPACT
TAT LOCAL
41,895 (20.165 (1) (g))
NET CHANGE IN COSTS $ 12,900(20.165 (1) (i) $
13,650 {20.165 (1) (g))
NET CHANGE IN REVENUES $ 5,600(20.165(1) (i)} $
cy/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date
Department of Regulation & Licensing 5/20/97

Patricia C. McCormack (267-2435)




WATER WATCH has a reputation for
going the extra mile:

=  Detailed system - performance
information.

- Careful explanation of systems
operations to owners, sellers, and
buyers - as requested.

g Advisory service by phone until any
problem situations are resolved.

"Keeping an eye
on your water supply”

- Special Note: Free follow-up testing
for prepaid preliminary inspections at
time property is listed for sale.

WATER, WELL & SEPTIC
INSPECTIONS

- Water Quality testing

WATER WATCH ~ = Compliance inspection and

Water Well & Septic Inspections performance evaluation of private
441 E. Franklin Avenue — well and septic systems.
P.O. Box 741 oS |
Neenah, WI 54957-0741 O 2
mA... n WATER WATCH is committed to
LEE V. SMOLL 2§ W prompt, courteous service. Our goal is to
Pump Installer #6142 - = provide accurate, honest, and complete
Plumbing II Inspector #6077 m m . inspection and reporting services for
) .m individuals as well as the Real Estate and
414/841-3901 nE-K: Banking Industry.
(Toll Pree in most of N.E. Wisconsin) W Ry 7

FAX: 414/725-4400
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WATER WATCH Phone (414) 841-3901
P.0. Box 741 Fax (414) 725-4400
Neenah WI 54957-0741

October 26, 1995

Representative Carol Owens
P.0O. Box 8953
Madison WI 53708

Dear Rep. Owens;

Thank you for your call today regarding real estate inspectors. I appreciate
and also share your concern about uniformity of reguirements.

The real estate industry seems to have made some progress in this area but
more can be done. Some of their forms reguire well and septic inspections to
be performed by a professional with appropriate certification. (I'm not real
sure of the current language but the intent is there.)

It is my intent to carefully document the performance of a particular septic
system with test data that is clearly obtained and repeatable by any other
inspector. I wish that other inspectors used similar methods to document
system performance.

I am not in business to fail every system that isn't installed according to
the current code. There are a lot of systems in operation that are working
just fine, (lie.accepting sewage at an acceptable rate and not creating a
sanitary hazard). Not all of these systems are in proper soil and if a
component of the system failed. (ie. cracked tank or stopped drain field) the
entire system would need to be brought up to current code. In our area of the
state that usually means a mound type system or holding tank.

I understand my job to be one of providing understanding of the situation for
the buyer and the seller. (I wish I could guarantee systems. None of us can
or do.) If a system is creating a sanitary hazard or not working it needs to
be replaced before a house is sold. I have been able to allow buyers to
purchase systems that are quite slow - but still working, and a lot less
expensive than replacement with a mound or holding tank.

I mentioned WOWDA (Wisconsin Onsite Waste Disposal Association) They are
attempting to standardize the efforts and provide uniformity in the business.
They may need to create an auxiliary association for inspectors to do an even
better Jjob.

The Home Inspectors, (building inspectors) seem to have an organization and
a certification procedure already in place.

I trust our own professional organizations in cooperation with the state real
estate organization can do a 1lot to requlate and standardize without
troubling state government with the task. You may however, need to get
involved.

Licensed Pump Installer Permit No. 6142
Licensed Plumbing II Inspector No. 6077

WATER TESTING, WELL & SEPTIC INSPECTIONS
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Wisconsin Association of
Home Inspectors (WAHI)
Position Statement on Regulation
June 1997

The facts do not support the necessity for licensing, either mandatory or voluntary. The
Department of Agriculture, Trade and Consumer Protection has had only a total of 9
complaints over the previous three years. The better Business Bureau also receives only a

few complaints a year.

It is not economical for the state to administer, or for the profession to support, any

meaningfhl licensing activity with only 150 to 200 inspectors in the state. Even with

projected growth of the profession, the financial burden on the participants will discour-

age participation for a voluntary system, further weakening regulatory effectiveness.

A voluntary system of licensing (or registration) undermines the higher qualifications

- already in place with the professional societies. Uninformed consurhers might place a
higher reliance on the “state registration” than the well founded, time tested and publicly
accepted credentials now provided through the professional societies. The state program
purported to protect consumers will actually mislead consumers into choosing less

qualified “state registered” inspectors.

The public has access to information to make an informed choice. Inspectors are gener-
ally chosen by home buyers on the basis of recommendations, either from friends or
acquaintances who have used inspectors, or from real estate sales people who see the
work of many inspectors. In addition, the professional societies have quite a bit of media
exposure, telling the public of the experience, testing and credentials of the members. The
low number of consumer complaints indicate that the “market regulation” of the profes-

sion is working and working very well.
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Qualifications, standards, reporting methods, etc., are best left to the practitioners and
should not be controlled by a government agency which derives a large portion of its
budget from real estates sales regulation. Inspectors work for home buyers, real estate
sales people work for sellers. Obviously, the goals, interests and responsibilities of these
two groups are in conflict and regulation sought by a sales association against the wishes

of the inspectors should be avoided.

The bill supported by home inspectors, Assembly Bill 321, would put an end to the
claims by the Wisconsin Realtors Association (WRA) that there is a hidden, pent-up

consumer frustration with inspectors. WRA’s three attempts since 1991 to show the need

for consumer protection have not convinced legislators. And, we anticipate WRA will be
back again in 1999. AB 321 is a low cost way to provide a method to monitor the .
profession. If there actually turns out to be a problem, the profession can cooperate in a
legitimate, meaningful, effective method of licensing. Legislation similar to AB 321 was
reéently put into effect in California; it is a workable method of monitoring the profes-
sion. Please report favorably on AB 321 and let inspectors get back to serving our clients,

the home buyers of this state.
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In 1952 the Council of State Governments published Occupation
Licensing Legislation in the States. That publication reported licensure of mo
than 70 occupations, trades, and professions—from abstractors to yac
salesmen. Today state government has a renewed interest in occupational ai
professional licensing as a result, in part, of the increasing number of requests f.
licensure.

The Council of State Governments is pleased to join with the Education
Testing Service (ETS) in publication of this guide. It is intended to assist sta
policymakers confronting decisions regarding the credentialing of vario
occupations and professions.

The material was prepared by Dr. Benjamin Shimberg, Associate Directc
Center for Occupational and Professional Assessment, ETS, with assistan
from Doug Roederer of the Council of State Governments’ staff. The Council
indebted to the authors and a number of individuals who gave generously of the
time in reviewing early drafts of this manuscript. They include Mrs. Kare
Greene, Manpower Analyst, Employment and Training Administration, U.!
Department of Labor; Mrs. Ruth Herrink, Director, Virginia Department «
Professional and Occupational Regulation; Ms. Corrine Larson, Director, ar
Dr. Colleen Coughlan, Supervisor of Special Studies, Health Manpow.
Program, Minnesota Department of Health: Dr. Raymond Salman, Directo
Division of Professional Licensing Services, New York State Department «
Education; Neil Duncliffe. Lexington Office, and Alec Sutherland, Midwester
Office, the Council of State Governments; Dr. Albert P. Maslow, Director, an

Dr. Gordon Cook, Staff Associate, Center for Occupational and Profession;
Assessment, ETS.

Herbert L. Wiltsee
Lexington, Kentucky Executive Director
March 1978 The Council of State Governments




.ntroduction

Licensing is a process by which an agency of government
grants permission to an individual to engage in a given
occupation upon finding that the applicant has attained
the minimal degree of competency required to ensure that
the public health, safety, and welfare will be reasonably
well protected.

Licensing makes it illegal for anyone who does not hold a valid license to
engage in the occupation, profession, trade, etc. covered by the statute. Thus, the
- power to license can be used to deny individuals the legal opportunity to earn
livelihoods in their chosen fields. This is an awesome power—one that must be
exercised judiciously.

The public seems to have accepted licensing as a restriction that is needed to
protect society from incompetents and charlatans. Proponents of licensing—
especially trade and professional groups—maintain that licensing benefits the
public by assuring consumers of high-quality goods and services.

Critics of licensing believe otherwise. Consumer groups are asking, “Who
benefits most from licensing, the public or the group being regulated?” They cite
studies funded by the U.S. Department of Labor, and other agencies, which show
that licensing boards often use their powers to restrict the supply of practitioners.
These restrictions, say consumers, eventually affect what they must pay for
services. (Selected references relating to licensing and certification are at the end
of the report.)

The Federal Trade Commission (FTC) has noted that many licensing
boards prohibit price advertising and that a few also prohibit competitive
bidding. The FTC recently proposed rules that would outlaw such restrictions. In
the meantime, the U.S. Supreme Court has decided that it is unconstitutional for
licensing boards to prohibit pharmacists from advertising the price of
prescription drugs or lawyers the cost of certain services. The Antitrust Division
of the ,c.w., Department of Justice has also initiated legalaction against the State
Board of Accountancy in Texas, charging that its rules against competitive
bidding by accountants violate the federal antitrust laws.

Nevertheless, many new licensing laws continue to be enacted each year. At
a recent session, one state legislature considered bills to license auctioneers, home
improvement contractors, pet groomers, sex therapists, television repairmen,
electrologists, data processors, appraisers, professional salespersons, and a
dozenother groups. Faced by suchan onslaught, howcan legislators decide when




it would be in the public interest to license members of an occupation?* What
questions should legislators ask? What alternative forms of regulation should be
considered before licensure is granted? :
This booklet attempts to put licensing into perspective by calling attention
to a number of issues that should be considered:
® Deciding whether state governments should regulate an occupational
group at all.
® Drafting the regulatory statute so that it is fair to practitioners and
consumers alike,
¢ Establishing an administrative structure that promotes accountability
and public confidence.
These issues are discussed in Chapter 1. :
Chapter 2 provides a guide for questioning groups that are seeking
regulation of an occupation. The questions may be posed in written form to give
sponsors of the legislation ample opportunity to assemble the necessary data, or
they can be put orally during the course of hearings on the legislation.
Chapter 3 describes efforts in three states—California, Minnesota, and
Virginia—to bring about change in their regulatory structures. In each instance,
names of key contacts are provided for those wishing more information.

*Throughout this report, the term occupation should be understood as including those who
engage in an occupation, profession, trade, etc.

1. Guidelines for Occupational Regulatio

The following guidelines for planning or reviewing a regulatory program
grew out of a series of regional conferences convened in 1975 and 1976 for the
purpose of identifying ways to improve occupational regulation.! Participants in
the conferences included legislators, administrators of state licensing programs,
attorneys general, and consumer officials. The problems, issues, and concerns
voiced by participants and the solutions proposed provided the basic material
from which the guidelines and accompanying text were developed.

Should State Government Regulate an Occupational Group?

Regulation should meet a public need.

Requests for licensure seldom come from an outraged public seekingtoend
some intolerable abuse. Usually they are made by occupational associations
acting on behalf of practitioners.

Unfortunately, consumers are rarely on hand at legislative hearings when
such regulatory proposals are under consideration. They should be, but in most

_areas they are poorly organized and lack the skills and resources to assemble and

effectively present data which would show the likely impact of regulation on their
pocketbooks. In a few states, legislatures have created consumer advocacy
agencies to intercede on behalf of consumers before legislative committees and
regulatory boards. The Consumer’s Council in Massachusetts and the Office of
the Public Advocate in New Jersey are two such agencies which show promise of
providing consumers with at least a small voice in regulatory matters.

Proponents of licensure, be they the public or an occupational group,
frequently argue that regulation is needed to protect the public health, safety, and
welfare. Often, however, the occupational group is the major beneficiary of a
licensure law. Licensed practitioners gain an exclusive right to deliver services.
They may then ask the board, made up of fellow practitioners, to use its powers to
restrict entry into the field by setting high education and experience
requirements, giving difficult tests, and erecting barriers to keep out practitioners
from other states. Thus, the licensed group may establish monopoly conditions
which enable it to control the availability and cost of services and restrict
competition by prohibiting advertising and competitive bidding. Such practices
often operate to raise costs to consumers.

To determine whether an occupational group should be licensed, each
proposed licensure program should be carefully scrutinized to determine the
precise nature and seriousness of the need. There are many situations where the
public needs to be protected from dangers posed by unqualified practitioners, but
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" nbt every service represents a threat to the public health, safety, and welfare if a
practitioner is unqualified. , .

The overriding questions that a state must answer when n<m_=w:.=m§m need
for licensing are: (1) whether the unlicensed practice of an occupation poses a
serious risk to the consumers’ life, health, and safety or economic well-being; (2)
whether potential users of the occupational service can co.nxvoosa to possess wrm
knowledge needed to properly evaluate the qualifications n.x those o:m:.am
services: and (3) whether benefits to the public clearly outweigh any potential
harmful effects such as a decrease in the availability of practitioners, higher costs
of goods and services, and restrictions on optimum utilization of personnel.

Government should provide only the minimum level of regulation.

Even when an analysis of need shows that there are compelling reasons to

regulate an occupation. it does not necessarily f o=o<,< that licensure is the ‘Boﬁ
appropriate mechanism for doing so. Licensure restricts the scope of practice 50
that it becomes illegal for unlicensed individuals to provide the services in
question. That is why licensure should be used only as the qmanaw of last resort.

Before legislators agree to license persons inan occupation, other regulatory
approaches short of licensure need to be explored. Among the w:n;w:(dm to
individual licensing are the enforcement or strengthening of existing statutes
relating to deceptive or unfair trade practices. Another is the assignment of
inspection or other supervisory authority toan existing agency, i.c.,a department
of health or department of licensing and registration. A third alternative is to
license establishments rather than individuals. For example, restaurants are
licensed, not the individuals who prepare and serve food.

If none of these approaches is considered adequate by a state, it may be
necessary to consider ways to regulate individuals. However, the method of
regulation and the degree to which it restricts practice should bear some
 relationship to the seriousness of the harm that is likely to result from the absence
. of regulation. Two approaches, less restrictive than licensing, are registrationand
* certification.

Registration is an appropriate form of regulation when the threat to life,
health, safety, and economic well-being is relatively small and when other forms
of legal redress are available to the public. In its simplest form, _,am:,:.w:oa
requires that an individual file his or her name m.:a address with a designated
agency. There is usually no preentry screening by a RmEmSQ. .cow_d.
Reuistration in this form does little more than provide a roster of practitioners.
However, it is also possible to have a registration requirement in combination
with minimum practice standards set by the agency. Thus, while registration
would not be exclusionary, it would subject registrants to minimum standards
and thereby provide some protection to the public.

Certification is a form of regulation which grants recognition to individuals
who have met predetermined qualifications set by a state agency. Only those who

meet the qualifications may legally use the designated title. However,
noncertified individuals may offer similar services to the public as long as they do
not describe themselves as being “certified.” Certification is especially
appropriate when the public needs assistance in identifying competent
practitioners, but where the risks to health and safety are.not severe enough to
warrant licensure.

There is considerable confusion surrounding the terms “registered” and
“certified.” Indeed, they are sometimes used interchangeably with licensure. For
example, “registered nurses” are actually licensed nurses because it is illegal for
anyone to practice nursing unless he or she has been granted a license by a state
nursing board. Confusion is further compounded by the fact that many
nongovernmental agencies, such as professional societies, offer “certification” to
those who meet predetermined qualifications.

If nothing else, the confusion in terms reflects a search for alternatives to the
more stringent remedy of occupational licensing. Examples of state
experimentation with these alternatives are found in Chapter 3.

If an occupation is to be licensed, its scope of practice should be coordinated with
existing statutes to avoid fragmentation and inefficiency in the delivery of

services.

Occupational groups seeking mandatory licensing usually argue that it is
necessary to have their scope of practice defined broadly in order to prevent
unqualified persons from engaging in any aspect of the occupation. However, as
technology expands and new occupational categories emerge, members of
occupational groups often find that the existing broad scope of practice
statements bring them into conflicts with already licensed occupational groups.
Such conflicts may prevent them from functioning in areas where they are
qualified by training to provide services.

- Restrictions imposed by overly broad scope of practice statements stem, in
part, from a failure to recognize that many groups within a system (such as the
health delivery system) have overlapping functions. When such groups are
granted mandatory licensure based on broad scope of practice statements,
certain undesirable consequences, such as fragmentation of services,
underutilization of manpower, and unnecessary proliferation of occupational
categories, are likely to result.

A field becomes fragmented when many discrete specialty groups, each with
its own scope of practice statement, obtain licensure. Fragmentation may be
signaled when an already licensed group seeks to prevent anemerging group with
a different occupational label from sharing the work.

Underutilization occurs when paraprofessionals, medical auxiliaries, or
groups which combine parts of several already regulated occupations find that
their utilization within the delivery system is impeded by jurisdictional conflicts




and by prohibitions against the delegation of functions. Such an uncoordinated
delivery system forces employers to hire one of each kind of practitioner. The
state policy focus should be on competence and efficiency and the avoidance of
exclusive allocation of functions to certain named groups.

Proliferation or pressure to license new occupational categories sometimes
happens when practice restrictions of one group prevent members of another
group from providing services that the latter group is qualified to provide. For
example, in some states psychologists have claimed that the provision of
personal-social advisement services by counselors (with M.A. or Ph.D. degrees)
constitutes an infringement on the Psychology Practice Act. The group
prevented from practicing—in this case, counselors—is then likely to seek its own
licensure law in order to gain statutory recognition that would legitimatize its
activities.

Rather than license a new and discrete occupation, the legislature might
consider alternatives such as narrowing the overly broad existing definition of
scope of practice or including the new group within the definition of competent
practitioners.

Licensure Laws Should Be Fair and
Operate to Protect Practitioners and Consumers Alike

Requirements and evaluation procedures for entry into an occupation should be
clearly related to safe and effective practice.

Regulatory laws are often exclusionary because they include
requirements—such as age, years of formal education, citizenship, high license
fees, and residency—which bear little or no relationship to effective performance
on the job. Irrelevant requirements should be eliminated.

The completion of an approved training program and certain experience
requirements are usually reasonable requirements. Yet even such requirements
can become exclusionary if the time involved in training is excessive or if needless
restrictions are imposed. For example, a requirement that an applicant’s
experience must have been acquired in a specific city or state would be difficult to
justify as reasonable.

While most applicants for entry into a regulated occupation usually apply
after completion of an approved program of training, the law should make
allowances for those who may have acquired their competence outside the formal
educational system—in the armed services, for example. It should also be
recognized that for certain occupations no formal training programs presently
exist. Drug and alcohol counselors, for example, often acquire their knowledge
of chemical dependency through on-the-job training and experience. Ways must
be found to evaluate suchindividuals, not in terms of their formal training, but in

terms of their demonstrated competence to perform the functions required by the "
job.

Indeed, all testing and evaluation procedures used in making licensing or
certification decisions need to be scrutinized to be sure that they are fair to
candidates and that they meet professional testing standards. Further, in those
fields where employers are required by law to hire only individuals who are
licensed or certified, the state boards or agencies which issue these credentials
should be aware that they may be subject to the proposed “Uniform Guidelines
on Employee Selection Procedures.”? These uniform guidelines stipulate that
evaluation procedures which affect employment decisions must not discriminate
unfairly against members of minority groups, women, or other classes protected
under Title VII of the Civil Rights Act of 1964. In addition, when the tests used in
the licensing or certification process result in significant disparities in passing
rates among various applicant groups, and there isa legal challenge, the board or
agency which issued the license or certificate may be required to demonstrate that

its procedures, including the test in question, meet the standards set forth in the
uniform guidelines.

Every out-of-state licensee or applicant should have fair and reasonable access to
the credentialing process.

When two states have a reciprocity arrangement, licensed practitioners from
one state will be licensed by the other without further examination. However,
where no such agreement exists, licensed appficants from other states may be
required to undergo the entire licensing process—including written and
performance examinations—regardless of their experience or qualifications.
This can work a real hardship on qualified practitioners who have been out of
school for many years because examinations used for initial entry tend to
emphasize what is currently being taught in occupational training programs.
With the passage of time, most professionals forget many of the theoretical
concepts as well as specific occupational information that they learned while in
school, especially if these are seldom used in their day-to-day practice. However,
as they encounter new problems and situations in the course of their practice,
they must acquire new knowledge and skills in order to meet these challenges
successfully. Thus, the test used to screen recent graduates may not be the best or
the most effective way to assess the competence of those who have been out in
practice for a number of years.

Hardships canalso be created by the examination processitself. In dentistry,
for example, out-of-state licensees and applicants must supply their own patients
for the clinical portion of the examination. The applicant must often literally
walk the streets in search of individuals in need of specific types of dental work
who are willing to have the work done during the course of the licensing
examination. Such people are often hard to find.




Many people believe that licensure by endorsement is a more equitable
n._,oonac:“. Under such an arrangement, individuals who are already licensed in
one state may submit their credentials for evaluation by the state to which they
wish to migrate. Applicants who are as qualified as those practitionersin the state
who were graduated at about the same time would be licensed without requiring
them to take the initial application examination.

In order for such endorsement licensing to work, states need to adopt
standards of entry that are roughly comparable to those of other states. One
technique is to make use of national examinations, when such examinations are
available. If an applicant has already passed an examination which is similar or
equivalent to the examination given by his new state, the need for reexamination
should be questioned. Any state agency that wishes to adopt standards
substantially higher than those which prevail elsewhere should be required to
demonstrate that these higher standards would clearly be in the public interest
and not calculated to exclude qualified practitioners from entering the state.

Once granted, a credential should remain valid only for that period during which
the holder can provide evidence of continued competency.

Regulatory agencies usually make a strenuous effort to ensure that
applicants are initially competent, but they are often much less zealous in
monitoring the competence of practitioners after they have been licensed. Thus,
the public has no assurance that licensees have kept abreast of developments and
can still provide high-quality services.

A number of strategies have been proposed for assuring continued
competence. While many states have adopted mandatory continuing education
as a condition of relicensure, there is no evidence available to indicate that
mandatory continuing education assures competence. Indeed, consumer groups
are asking whether the cost of sucheducation, which ultimately must be borne by
the public, will provide consumers with anyy added protection against
incompetent practitioners.

The idea of reexamination as a condition of relicensure has been strongly
resisted by licensees. However, a number of nongovernmental medical specialty
certification boards have recently demonstrated that it is possible to develop
written tests and performance measures which simulate important aspects of the
physician’s work. It remains to be seen whether periodic reexamination is a
practical and cost-effective way of dealing with the problem of continued
competency.

Peer professional evaluation—through direct observation or review of
records—has been proposed as a procedure that might be used in place of orasa
supplement to periodic reexamination. Unfortunately, doubts about the
dependability of peer review procedures have been raised. Studies show that
qualified experts often do not agree as to what constitutes acceptable
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performance; neither do they apply standards uniformly. Clearly, more attention
needs to be paid to defining “acceptable performance” and to training evaluators
in the use of standards before peer review procedures are widely applied.

A vigorous enforcement and discipline policy for those found unfit to
practice has also been proposed. This approach assumes (1) that most
practitioners, acting in their own self-interest, make an effort to keep abreast of
their fields; and (2) only a small minority, for a variety of reasons, fails to
maintain its competence. Two such minorities are inactive and high-risk
practitioners.

At present most inactive practitioners can preserve their right to practice by
simply paying the renewal fee. By keeping their licenses in force, they are able to
resume practice at any time even though they may have failed to maintain their
competence. States should consider requiring that practitioners who have been
inactive for a substantial period to demonstrate that they are still competent.

A system needs to be developed to identify high-risk practitioners against
whom numerous complaints or malpractice actions are lodged. If there is
evidence of negligence or incompetence following an investigation, such
individuals should be subject to disciplinary action. Serious offenders could have
their licenses suspended or revoked. Less serious offenders could be placed on
probation, required to participate in relevant continuing education programs, or
to work under supervision for a stated period. ‘

This “enforcement™ approach is selective as it is concerned only with those

practitioners who are the subject of complaints. In this respect it is likely to be

more cost-effective than a system which subjects all practitioners to rigid
educational or evaluation procedures. ,

The Regulatory Structure and Board Composition
Should Promote Accountability and Public Confidence

The public should be involved in the regulatory process.

For many years, trade and professional groups fostered the idea that only
members of their own occupational group were qualified to make judgments
about entrance standards, examination content, or disciplinary matters. This
professional mystique argued that the public had norole to play in the regulatory
process.

In recent years this view has been challenged. Consumers now argue that
since regulation affects their vital interests, they have a right to share in the
decisionmaking process. They point out that every day laymen legislators and
jurors must make decisions in highly technical areas. They are able to do so by
‘utilizing the testimony of experts to set forth the facts and clarify the issues.

There has been a growing movement to place public members on regulatory
boards to ensure that there will be input from groups other than those
representing the regulated occupation. Those who favor the idea believe that the




presence of puvlic members will help to break up the in-group psychology that
often prevails when all board members are practitioners. Ideally, public members
will provide a point of view otherwise absent on a board composed solely of
license holders.

Initial experience with public members often was not favorable because
those appointed lacked the qualifications for effective service on a board. Recent
experience suggests that public members can make significant contributions
when they have backgrounds equipping them to deal with problems and issues
likely to come before the board, a strong interest in serving, sufficient time to
devote to board activities, and prior experience in community affairs so that they
know how to get things done in the public arena.

While public members may not know much about the technical aspects of an
occupation, they may nevertheless contribute to board deliberations by raising
questions about such topics as the appropriateness of entrance requirements,
board rules, tests, fees, and disciplinary procedures. )

How many public members should be on a board? There is no simple
answer, but if impact is the major criterion, one public member is probably too
few, two would be the minimum, and three or four would increase the likelihood
that the impact of public members would be felt, particularly if the board had
from seven to 10 members. In California, the legislature has decreed that for
certain boards a majority shall be public members. (See Chapter 3 for a case
study of the California experience.)

Complaints should be investigated and resolved in a manner which is satisfactory
and credible to the public.

Many regulatory agencies are perceived as overly protective of those whom
they regulate. This has led consumers to question whether professionally
dominated boards are willing to deal forcefully with their peers when complaints
are received from the public. Consumers also express doubts that they will
receive a fair hearing before boards composed solely of licensed practitioners.

To remedy the situation, a number of states have centralized complaint
handling in independent agencies whose staffs are not beholden to the regulatory
board or the occupational group. Where investigation reveals thata practitioner
has been incompetent or has violated board rules, such agencies can initiate
disciplinary action promptly without awaiting consent from the board.

The decision of an independent agency is more likely to satisfy the consumer
as a fair decision than one rendered by the practitioner's peers. Unfortunately,
disciplining an errant practitioner will seldom provide relief to the client who has
suffered physical injury or financial loss. A number of states have established
restitution funds to which all licensed attorneys and real estate brokers
contribute. Such funds are used to reimburse clients for determinable losses
caused by unscrupulous practitioners. This spares clients the necessity of seeking

relief in the courts, with all the attendant costs and long delays. However, tht
court route remains open should the client wish to use it.

Procedures for evaluating the qualifications of applicants and disciplinary
proceedings against licencees should be conducted in a fair and expeditious
manner.

The constitutional rights of applicants are not always safeguarded in the
present system which makes the regulatory board virtually the sole judge of who
shall and shall not be credentialed. For example, applicants who are rejected on
the basis of qualifications or for failing an examination may be forced to take
their appeal to the same board that passed on their qualifications initially, or
which was responsible for preparing and grading the examination that they
failed. Arguing that such applicants always have recourse to the courts ignores
the simple truth that litigation is both costly and time consuming. If licensed
practitioners cannot work, they are unlikely to have the resources to pursue a
lengthy legal battle. Clearly, the solution lies in providing applicants with an
independent administrative appeal route either through the centralized licensing
agency or through a separate board, such as that provided by the New York State
Board of Regents,

The licensee who is charged with incompetence or unprofessional conduct
faces the loss of his or her livelihood and is entitled to due process protection.
Such protection is absent when members of a regulatory board serve multiple
functions (investigator, prosecutor, judge, and jury). Once again, such
investigations should be conducted by an independent unit. Where probable
cause is found, the evidence should be presented before a hearing officer or an
administrative judge to establish the facts and determine whether a law or board
rule has been violated. To avoid allegations of favoritism, some boards rely on
the hearing officer to recommend appropriate sanctions.?

In a number of states, boards find that they are enjoined from taking
disciplinary action against errant practitioners while civil or criminal actions
against such practitioners are still pending. This means that a licensee charged
with negligence, incompetence, or serious breach .of conduct may continue to
provide services even when the evidence suggests that he or she could be a menace
to society. To rectify such situations, states are granting regulatory agencies
emergency powers which will enable them to suspend an individual's license for a
given period where continued practice would not be in the public interest.

The purpose of regulation is to protect the public, not the economic interest of the
occupational group.

Boards sometimes make decisions that serve the economic interests of the
occupational group rather than those of the public. For example, a board may




1ghten entry qualifications or raise the passing score in order to limit the supply
of practitioners. They may also pass rules that prohibit price advertising or
competitive bidding. Such rules often characterize competitive practices as
“unprofessional conduct.” Restrictions on the flow of truthful information
concerning fees, qualifications, and professional attainments clearly hamper the
consumer’s ability toshop for services. Competition is lessened, thereby reducing
downward pressure on fees. )

Many licensing statutes substantially adopt the private ethical code of the
profession. These ethical codes are the source of many anticompetitive rules and
statutory provisions. Lawmakers should be wary of edifying into public law
ethical codes clearly designed to serve and “dignify” the profession. One possible
unintended effect of giving specific legislative sanction to prohibitions against
competitive bidding, for example, might be to place such practices beyond the
reach of federal antitrust law.4

The administrative structure should promote efficiency, policy coordination,
and public accountability.

While autonomous regulatory boards continue to exist in many states, there
is a growing realization that such an arrangement, besides being inefficient from
the standpoint of optimal use of state resources, makes coordination and
effective oversight very difficult,

Three widespread practices tend to contribute to board autonomy. They are
(1) boards are often housed in their own building or rented office space,
physically separated from other offices of state mo<o:==omn (2) boards
frequently generate their own revenue through the collection of :nn,amn fees, and
thus exist outside the usual budget and appropriation mechanisms of the
legislature; and (3) trade and professional associations frequently are vested smz.
the power to nominate board candidates. This practice contributes to the notion
that the board is an extension of the association rather than an arm of state
government. .

Some states have created umbrella agencies to provide administrative,
clerical, and fiscal services to the various boards. These are usually
“housekeeping” agencies headed by an administrator who has no authority to
coordinate board activities or to question board policies. This lack of
coordination sometimes results in the setting of standards or promulgation of
rules by a board without taking into consideration the probable impact that these
may have on other boards or agencies. .

Some critics of such “housekeeping” agencies say that the authority of the
administrator needs to be strengthened if policy coordination is to occur. They
urge that the director have power to hire and fire board mﬁwm,. oo.i._,.o_ board
budgets, review and approve proposed rules and regulations, :_._:m.:n. and
conduct investigations, provide legal services to boards, and see that disciplinary
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proceedings are conducted expeditiously and with adequate due process
safeguards. Under such an arrangement, boards would be largely advisory. They
would concentrate on formulating and proposing policies, establishing
professional or technical standards, developing examinations, and recommend-
ing sanctions in disciplinary matters. ,

Occupational groups tend to be critical of the strong administrator
approach, arguing that there is not sufficient evidence of wrongdoing tc suggest
that such a proposal is necessary. Moreover, they believe that such an
arrangement places too much power in the hands of a single individual. To
counter this latter criticism, it has been proposed that, as an alternative to a
strong director, rulemaking and decisionmaking authority be placed in a board
or commission made up of public members without financial, educational, or
marital ties to any of the regulated occupations. Such a group would be better
able to evaluate proposed rules and other board actions from a public interest
viewpoint. In New York State, for example, where professional boards serve
primarily in an advisory capacity, the New York State Board of Regents, a lay
board, has decisionmaking authority.

The system used to finance regulatory activities can contribute to the

accountability of individual boards and to the effectiveness of the overall
regulatory program.

The tradition of financing regulatory activities out of income from fees has
contributed to the strength and durability of many autonomous boards. Because
such boards do not have to come before the legislature to obtain funds, they are
seldom required to justify their budgets or to demonstrate that they are servingan
important public purpose. In a very real sense, the fiscal autonomy of boards
contributes to their lack of accountability. Moreover, when any of these boards
has income in excess of their €Xxpenses, such funds are usually placed in
segregated accounts under the control of the boards. Board members tend to
think of these funds as belonging to the occupational group to be used solely for
the benefit of the group.

Many people view a change in the financial structure of licensing as an
effective way to make boards more accountable. They argue that since regulation
is intended to protect the public, all regulatory activities should be funded, at
least in part, by the taxpayers at large. They urge that any income from fees go
directly into the general fund and that individual boards be allocated their
operating expenses through the normal budgetary process.

Those who oppose this general fund approach express a concern that the
legislature may increase regulatory fees solely for the purpose of obtaining
additional revenue and that this would constitute an unfair tax on practitioners
in regulated occupations. Fears are also expressed that in periods of financial
stringency, board budgets would be cut and regulatory activities curtailed, even
when income from fees is adequate to support the program.




Some o these fears have been allayed in states which place all income from N. OGGm»—Q-am H&N—m—m—ncﬂw w——ﬁ:——a— >w—n 4‘

fees into an account administered by the umbrella agency. Operating budgets for
the various boards are allocated by the agency on the basis of need. This pooling
arrangement makes it possible to use funds from financially strong occupational
boards—usually those with a large number of licensees—to help defray the
operating expenses of the smaller and financially weaker boards. Income from

fees also covers the cost of operating the agency and providing all boards with Questions legislators should ask of groups seeking regulation follow and
essential services. The agency is, of course, accountable to the legislature for the have been drawn from a variety of sources. For example, the Bateman
overall effectiveness of the regulatory program. : Commission Report to the New Jersey Legislatures was one of the earliest efforts
to develop licensing criteria and procedures for scrutinizing applicant groups to
determine (1) whether a need for regulation exists and (2) what mode of
regulation would be most appropriate.

Staffs of the Educational Testing Service and the Council of State
Governments have attempted to synthesize material from these and other sources
in order to provide a comprehensive list of questions that legislators may wish to
ask of groups sponsoring regulatory legislation. Not all questions will be
applicable in every situation. However, the topics covered provide a useful
checklist not only for legislators but also for groups sponsoring legislation as
well.

What Is the Problem?

B Has the public been harmed because the occupational group has not been
regulated?
® To what extent has the public's health, safety, or economic well-being
been harmed?
® Can the claims of proponents of regulation be documented?

Why Should the Occupational Group Be Regulated?

B Who are the users of services offered?
¢ Are they members of the general public who lack knowledge necessary
to evaluate qualifications of those offering services?
® Are they institutions or qualified professionals who have the knowledge
to evaluate qualifications?
B What is the extent of autonomy of practitioners?
® Is there a high degree of independent judgment required of
practitioners? . : v
® How much skill and experience are required in making these
judgments?
® Do practitioners customarily work on their own or under supervision?
® If supervised, is supervisor covered by regulatory statute?
Note: There is little justification for licensure if practitioners work
under supervision. If regulation is needed, it should be the supervisor
who is regulated.
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What Efforts Have Been Made to Address the Problems?

Has the occupational group established a code of ethics?
o To what extent has it been accepted and enforced?
Has the occupational group established complaint-handling procedures for
resolving disputes between practitioners and public?
® How effective has this been?
Has a :o:mosw;_so:ﬁ certification program been established to assist the
public in identifying qualified practitioners?
Could the use of applicable laws or existing standards mo_<o problems?
¢ Use of unfair and deceptive trade practices laws.
e Use of civil laws such as injunctions, cease and desist orders, etc.
® Use of criminal laws such as prohibitions against cheating, false
pretenses, deceptive advertising, etc.
® Use of existing standards such as construction codes, product safety
standards, etc.

Would strengthening existing laws or standards help to deal with the
problem?

Have Alternatives to Licensure Been Considered?

Use of an existing agency under legislative control.
Regulation of business employer rather than individual practitioner, e.g.,
licensing restaurants rather than cooks or waiters/waitresses.
Registration of practitioners coupled with minimum standards set by state
agency.
Certification of practitioners, thereby restricting use of title to those who have
demonstrated competence. Occupational group, however, would not have
control of field of practice.

Why would the use of the above not be adequate to protect the public interest?
® Why would licensing be more effective?

Will the Public Benefit from Regulation of the Occupation?

How will regulation help public identify qualified practitioners?
How will regulation assure that practitioners are competent?
¢ What standards are proposed for granting 26%25_%
¢ Are all standards job related?
® How do these standards compare with those of other states?
¢ If standards differ from those of other states, can the difference be
justified?
® Are there training and experience requirements?
—Are these requirements of excessive duration when compared with
other states? Why?
—Does training include supervised field experience? If so, is an
additional experience requirement justified?
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e Are there restrictions on where or how experience may be acquired?
Why?
e Will alternative routes of entry be recognized?
—Will applicants who have not gone through prescribed
training/experience be eligible for licensure or certification?
—Will licensure or certification in another state automatically allow
an individual to be credentialed in this state?
e Will applicants for licensure or certification be required to pass an
examination?
—Does an examination already exist?
—Does it meet professional and legal testing standards (see footnote
2 on proposed uniform quidelines)?
—1f no test exists, who will develop it and how will development cost
be met?.
e Is there a “grandfather” clause in licensure?
—Why is it necessary?
—Will such practitioners be required to take a test at a later date?
What assurance will the public have that the individuals credentialed by the
state have maintained their competence? ‘
* Will license or certificate carry expiration date?
® Will renewal be based solely on payment of fee?
® Will renewal require periodic examination, peer review, evidence of
continuing education or other procedures for continued competence?
How will complaints of the public against practitioners be handled?
® Will there be a method for receiving complaints?
® Will there be an effective procedure for disciplining incompetent or
unethical practitioners?
® What grounds will there be for suspension or revocation of credentials?
Is it feasible to establish a restitution fund so that the public will be able to
recover money lost through actions of unscrupulous practitioners?

Will Regulation Be Harmful to the Public?

Will competition be restricted by the occupational group, e. g prohibiting
price advertising?
Will the occupational group control the supply of practitioners?
® By standards more restrictive than necessary?
e By restricting entry of those from other states who have substantially
similar qualifications?
Will regulation prevent the optimum utilization of personnel?
® Will “scope of practice” prevent individuals from other occupational
groups from providing services for which they are qualified by training
and experience?
Will regulation increase costs of goods and services to consumers?
‘Will regulation decrease availability of practitioners?




3. Several Case Studies

@ Are there safeguards in law toensure that the occupational group does not use
its powers to promote self-interest over those of public?

How Will the Regulatory Activity Be Administered?

B Wil the regulatory entity be composed only of members of occupation? : Questions are being asked about state schemes for regulating wnncmw:oau.
® Will there be public members on the regulatory entity? In what In some states legislators have undertaken comprehensive studies aimed at
percentage? producing major structural changes in the licensing system. In others, legislators
® What powers will regulatory entity have? have focused on specific problems, such as the process by which decisions are
, ® Will it review qualifications, examinations investigations, and made to license or not to license an occupation and whether the scope of practice
| disciplining of practitioners? ’ for an occupation should be expanded. There has also vnnz growing interest in
M ® Will it promulgate rules and codes of conduct? devising ways to make boards more accountable. Placing public members on
@ Will actions of regulatory entity be subject to review? boards represents one such effort. o .
® By whom? This chapter presents case studies illustrating approaches that three states
® Will reviewing authority have power to override regulatory entity have taken in dealing with licensing issues. These case studies are not offered as
actions? Which ones? models to be emulated, but rather as examples of how legislators can break out of
® How would cost of administering regulatory entity be financed? conventional molds to deal with regulatory problems.

® How will fees be set?

® Will income from fees go into general fund, departmental fund, or
special account controlled by regulatory entity?

Who Is Sponsoring the Regulatory Program?

® Are members of the public sponsoring regulatory program?
@ What associations, organizations, or other groups in the state represent
practitioners?
® Approximately how many practitioners belong to each group?
® What are the different levels of practice in each group?
@ Which of the above groups are actively involved in sponsoring regulatory
programs? .
® Are other groups supporting the effort? If not, why?

Why Is Regulation Being Sought?

® Is the occupational group seeking to enhance its status by having its own

regulatory law?

® Is the occupational group claiming it is prevented from rendering services for

which its members are qualified by “scope of practice” statement of another

occupation?

® If so, what efforts have been made to resolve differences?

® Is the occupational group seeking licensure in order to gain reimbursement

~under federal-state programs or private insurers, e.g., Medicare or Blue
Cross? ;

® Is the public seeking greater accountability of the occupational group?




-alifornia Public Member Act

A frequent criticism of licensing boards composed entirely of members of
the regulated occupation has been that such boards sometimes use their powers
to promote the interests of the occupational group rather than those of the
public. Some of the ways in which they may do so are by setting excessively high
entry standards or promulgating rules that unduly restrict competition.

In recent years a number of states have added one or more public members
(citizens with no particular interest in the occupation or profession governed by
the board) to licensing boards in aneffort to ensure that the interests of the public
would be represented ini decisionmaking. Such appointments were often viewed
as “tokenism” since public members often lacked qualifications and therefore
had relatively little impact on the regulatory process.

To increase public confidence in the regulatory process, S.B. 2116 (known as
the Public Member Bill) was introduced into the California legislature in 1977.
This act, coupled with S. B. 1039and S.B. 1987, provided for a majority of public
members on all boards except the health-related boards and accountancy, where
the ratio is one-third public members to two-thirds licensee members. These bills
were enacted and went into effect on January 1, 1977. The California Public
Member law recognizes the public policy nature of many decisions faced by
regulatory boards and it institutes a system that ensures that these decisions will
be made by a board containing a diversity of perspectives.

The Department of Consumer Affairs (the agency assigned responsibility
for regulatory boards) conducted a wide-ranging “talent search” to identify
prospective board members who were either knowledgeable about the
occupation or who had background or specialized skills that would enable them
to contribute to the work of the board. Among the initial group of appointees
were a no-fee physician offering medical services to ghetto residents to the Board
of Medical Examiners, a black female law professor specializing in Title VII of
the Civil Rights Act to the Board of Dental Examiners, a lawyer/accountant to
the Contractor’s Board, and a legal aid attorney to the Collection Agency
Advisory Board. Perhaps the most widely publicized appointment was that of
Robert Truehaft to the Board of Funeral Directors and Embalmers. Mr.
Truehalf is the husband of Jessica Mitford, author of The American Way of
Death. Another appointment that attracted wide attention was that of an ex-
convict to the Board of Vocational Nurses and Psychiatric Technicians. It has
been alleged that this board had been pursuing a policy of denying licensure to
ex-offenders. ,

The department feels its experience with public members has been highly
rewarding. It now has substantial citizen participation which has brought a new
perspective to board meetings and decisions. Assumptions of the past are being
challenged and a broader range of skills is available for problemsolving,

To orient and educate new public and licensee board members, the
department has scheduled periodic orientation sessions of one to two days
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‘duration and it has developed an Orientation Manual that details the

administrative and disciplinary processes.

A board member newsletter, Boardialogue, describing board member
activity and experience and containing information and news of interest to board
members, is prepared and distributed every other month.

- A congress of board members, made up of one elected delegate from each of
the 38 boards, is being organized. The purpose of the congress is to provide a
forum for the exchange of information, to develop positions on legislation
affecting several boards, to formulate and discuss licensing issues, and to advise
the director on future directions.

For further information contact: Mr. Richard Spohn

Director

Department of Consumer Affairs

1020 N Street

Sacramento, California 95814
(916) 445-4465 ,
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A Process for Screening Occupational Groups
Seeking Regulation

Minnesota

In an effort to halt the unnecessary proliferation of licensing boards and to
achieve greater coordination among existing boards, in 1976 the Minnesota
legislature enacted an omnibus credentialing act, which amended an earlier
law—the Allied Health Manpower Credentialing Act of 1973. This legislation
requires that all health and other human services groups seeking to become
regulated go through a review process carried out by the Minnesota Department
of Health, Division of Health Manpower, for the Human Services Occupations
Advisory Council (HSOAC) which advises the commissioner of the Department
of Health. A

Any group requesting regulation must first fill out a detailed applicant
questionnaire documenting the need for regulation based on factors in
authorizing legislation (Minn. Stat., Sec. 214.001). After it has been accepted by
the commissioner and HSOAC, the completed questionnaire becomes a public
document available for inspection by all interested parties. Staff reviews the
. application and circulates copies to related occupational groups, appropriate
government agencies, and consumer groups. Recipients are invited to point out

_ errors or exaggerations and to comment on problems that may arise if the

regulatory proposal is implemented.

A number of public forums are then scheduled in various parts of the state so
that interested parties may testify and answer questions with respect to the need
for regulation, the mode of regulation, and the type of administrative structure.
The forums are conducted by members of a subcommittee of HSOAC. The 26-
member council is made up of representatives of the 10 existing health licensing
boards, two other regulated groups, three related state agencies,and 11 members
appointed by the governor, including five members from groups not credentialed
at the present time. HSOAC is staffed by the Division of Health Manpower.

The application, staff reports, minutes, other data, written comments, and
testimony received at the public forum are reviewed by the subcommittee. A

- recommendation, accompanied by supporting documentation, is then
transmitted to the full council.

The recommendation may take three forms:

(1) No regulation of the occupation is warranted. ;

(2) The occupational group should be registered, with administrative
authority to be vested in one of the existing health-related licensing boards or in
the Minnesota Department of Health. Under registration (known elsewhere as
“statutory certification” or “permissive licensure”™) only practitioners meeting
certain qualifications may use a particular title. It would not be illegal for
unregistered practitioners in other occupational groups to perform similar tasks,
but only those listed on the official register could use the designated title. A

recommendation to register a group may be implemented without action by thé
legislature.

(3) The occupational group should be licensed, either through one of the
existing boards, through the Minnesota Department of Health, or through the
creation of a separate board. If the reccommendation to license is forwarded by
HSOAC to the commissioner of the Department of Health and if the
commissioner agrees, he will transmit it to the legislature for appropriate action.

Following recommendation 2, administrative rules for the registration of
the group are developed through the assistance of a technical advisory groupand
comments received through public forums held by HSOAC. When the final draft
of the rules is completed, the commissioner of the Department of Health
authorizes a public hearing.

Since the inception of the applicant group evaluation process in 1974, nine
credentialing decisions have been made. Five decisions for registration were for
emergency medical technicians, environmental health specialists, speech
language pathologists or audiologists, chemical dependency generalists, and
contact lens technicians. In three cases no credentialing—neither licensure nor
registration—was recommended. These groups were behavioral analysts,
medical laboratory personnel, and ophthalmic medical assistants. One
preliminary licensure recommendation for X-ray machine operators is being
refined to determine placement of responsibility and to define competency and
training levels. If licensure is recommended, this recommendation will be
brought to the legislature with all the background work completed for a bill and
adequate data to support the recommendation.

Supporters of the program believe that it has helped to reduce unnecessary
proliferation of licensure and the further fragmentation of health and human
services personnel. An added benefit may be the opportunity which HSOAC
provides for interdisciplinary dialogue. This dialogue may encourage licensing
board members and others to examine the complexity of the health care delivery
system and the issues involved in training, regulating, and utilizing health and
human services manpower. With the knowledge gained, decisions can be made
from a broader and more informed perspective.

For further information contact: Ms. Corrine Larson

Director, Division of Health Manpower
Minnesota Department of Health

717 SE Delaware Street

Minneapolis, MN 55440

(612) 296-5393




Virginia

The volume of requests for the creation of new regulatory boards and the
need for supplemental legislation dealing with existing boards led the Virginia
General Assembly in 1972 to pass Joint Resolution 41, directing the Virginia
Advisory Legislative Council to study the statutes relating to professions and
occupations and their administration.

The report of the committee (H.D. 31), issued in 1974, recommended the
creation of a Commission for Professional and Occupational Regulation. The
commission consisted of the director of the Uovwzaoa of Professional and
Occupational Regulation as chairperson, the commissioner of the Department of
Agriculture and Commerce, the commissioner of the Department of Health, the
commissioner of the Department of Labor and Industry, and three public
members, In 1977, under a reorganization act, most licensing was transferred to
the Department of Commerce. The name of the commission was changed to the
Board of Commerce. It now consists of nine public members.

The Board of Commerce (like its predecessor) is charged with the
responsibility for determining whether professions and occupations not
presently regulated should be regulated and, if so, what degree of regulation
should be imposed. The legislation specified that the board shall recommend to
the legislature only that degree of regulation needed to protect the public health,
safety, and welfare. Before recommending any new regulation, the board is
directed to consider as alternatives (1) possible statutory changes in civil or
criminal law, and (2) possible statutory changes to grant an appropriate state
agency power to impose sufficient inspection and injunction procedures.

If these approaches are deemed inadequate, the board is then directed to
consider registration or certification as possible alternatives to mandatory
licensing. The following criteria are to be considered in determining the proper
degree of regulation.

(1) Whether the practitioner performs a service for individuals involving a
hazard to the v:v_.n health, safety, or welfare, if unregulated.

(2) The views of a substantial portion of the people who do not practice the
particular profession. trade, or occupation.

(3) The number of states which have regulatory provisions similar to those
proposed.

(4) Whether there is sufficient demand for the service for which there is no
substitute not likewise regulated and this service is required by a substantial
portion of the population.

(5) Whether the profession, trade, or occupation requires high standards of
public responsibility, character, and performance of each individual engaged in
the profession, trade, or occupation, as evidenced by established and published
codes of ethics.

(6) Whether the profession, trade, or occupation requires such skill that the
public generally is not qualified to select a competent practitioner without some
assurance that he has met minimum qualifications.
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(7) Whether the professional, trade, or occupational associations do not
adequately protect the public from incompetent, unscrupulous or irresponsible
members of the profession, trade, or occupation.

(8) Whether current laws which pertain to public health, safety, and welfare
generally are ineffective or inadequate.

(9) Whether the characteristics of the profession, trade, or occupation make
it impractical or impossible to prohibit those practices of the profession, trade, or
occupation which are detrimental to the public health, safety, and welfare.

(10) Whether the practitioner performs a service for others which may have a
detrimental effect on third parties relying on the expert knowledge of the
practitioner.

All requests for licensing must be considered by the Board of Commerce
before going to the legislature. The board requires each applicant group to
submit detailed information relating to the criteria listed in the law. Hearings are
held to give the applicant group an opportunity to present its case and for other
groups to appear in support of or in opposition to the request. After the board
has reached a decision, it transmits its recommendations to the legislature, along
with supporting documentation. If the recommendationis in favor of regulation,
a detailed set of agreed-upon rules and regulations must be presented to the
legislature before action is taken. In this way the legislature knows beforehand
what standards and procedures will be used by the regulatory board, even though
these details are not incorporated into the regulatory statute.

Since this screening approach was initiated in 1974, 17 groups have filed
formal applications. Of these, seven were recommended for licensure, but only
three received approval from the legislature. In addition, two groups were
recommended for certification, but neither won approvalinthe legislature. Each
year since 1974, fewer and fewer groups have managed to get through the
screening process. In 1977 not a single group was recommended for licensure.

For further information contact: Mrs. Ruth Herrink

Director, Department of Professional
and Occupational Regulation

P.O. Box I-x

Richmond, Virginia 23202

(804) 786-2161




California Experimental Health Manpower Projects

In the early 1970s, the California legislature was besieged with requests to
license new health professional groups. At the same time, some groups (nurses
particularly) were practicing functions not allowed under the current practice
acts. The legislature was faced with making decisions on licensure with minimal
or conflicting information and licensing boards were faced, in some cases, with
widespread violations of the practice acts.

In 1973 the legislature enacted A.B. 1503. This legislation granted authority
to the California Department of Health to waive practice acts or other licensing
laws to enable training programs to train practitioners in expanded functions.
Responsibility for administering the program is placed in the Department of
Health, Office of Health Professions Development (OHPD).

Projects are generally carried out by universities, community colleges,
clinics, or hospitals. They must make application for the waiver to OHPD.
Applicants must provide information on the nature of the licensing/law practice
act for which waiver is being requested; the tasks trainees will be trained to
perform; the training program facilities, instructional materials, and faculty; and
plans to evaluate the training program and the trainees. A review committee
made up of Department of Health program specialists, licensing board members,
professional association members, and others conducts an informal review of the
proposed training program. Suggestions from the review committee frequently
result in changes in the proposed program. Based on the information collected
through the process, the Department of Health director makes a final decision on
approval of the applications.

Currently 28 projects are in operation. Since the program began in 1973,
more than 6,000 trainees have completed the more than 75 training programs.
The majority of the projects and trainees have been in the nursing field.

This program is considered quite successful by the Department of Health,
licensing boards, professional associations, and the legislature. By providing for
experimentation with an expanded scope of practice for a particular group, the
legislature has data and experience upon which to base its decisions regarding
licensure. The program has contributed to changes in the Nurse Practice Act
(1975) and the Dental Practice Act (1976).

This program operates onanannual budget of less than $80,000. While state
government does not fund the training programs, the program does offer state
policymakers an opportunity to make decisions about the shape of the health
care delivery system and on professional licensure matters.¢

For further information contact: Dale Houghland, Chief

Office of Health Professions Development

California Department of Health
455 Capitol Mall, Suite 130
Sacramento, California 95814
(916) 322-5566
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MORE, NOT LESS,

Groups seek
certification

from

GOVERNMENT?

state

But Thompson vows
to veto any more
‘fence me in’ bills

By STEVEN WALTERS
of the Journal Sentinel staff

Madison — Wisconsin in-
terior designers became the -
93rd profession to demand — -
and get — the state to license, -
certify, register and otherwise..
keep track of them last wee

But, moments after Gov.,
Tommy Thompson posed for

pictures as he signed that bill," |-

the governor issued this blunt;
warning: If any more of these”
bills are sent to his desk,
“they are dead.”

The measures are called
“fence me in” bills because"
they help those already in the':,

profession while making it

more difficult for new apphew
cants to join the occupation.
“We've got enough ‘fenc
me in’ legislation to last a life
time,” Thompson said.
But he may soon have to

decide whether to make good 4 e

on that threat.

~“fence us in, too” plan are ar-

- demands — acupuncturists in

‘tional problem,
o ‘Secretary Marlene Cum-,

S Massachnsetts has 440 reg-

Tuesday, the Leglslature s
budget committee is sched-
uled to vote on a bill that
would add a 94th profession
to the list of those that must
be certified by the state Regu-
lation and Licensing Depart-
ment.

Anxiously waiting in the
Capitol wings with their own

mored truck companies, lock-
smiths and secunty alarm m—
e. con.tmmng stream of '5

1989 dietitians and geologists {

in ‘93, interior designers and .
Iocksrmthsm%——wa “na-’
said state
‘Regulation 7and Licensing

mings

ulated occupations and pro--
fessions, Cummings said.
Itdae_scteatea lot of ad- |
ministrative :nightmares for’
department,. especially
jifice. we-cannot connect it
th a consumer benefit,”
sald Cmmmngs, who has run

*" Please see GROUPS page 7

e,

Groups/
Many seek
certification

From page 1

the agency since January 1987.

And, Cummings said, the de-
mands that the state regulate
more professionals run counter
to the current trend toward less,
not more, government.

Although state licensing can
allow' some- grofessmnals to
charge mare for their services,
Cummings said there are a
number of reasons professions
seek state licensing.

Some health professionals
need to. be state-licensed to
qualify for payment from insur-
ance compames, Cummmgs
said. R

In other cases, an occupatxon
might demand to be licensed

3 R A
Fence me in’ bills
Professions that won state
licensure or certification in
recent years, and the
number of profess:onals in
each as of 995:;

Mémage and
fam:i therapssts

because its peers in.a neighbor-
ing state have: »won that privi-
lege. - -

Minnesota already had li-
censed interior designers, for
example, Cummings said.

Wisconsin interior designers
expect about 1,200 to apply for
state registration, but Cum-
mings said that as many as 1,500
may do so.

Interior designers had first
pushed for their own regulatory
board, which could draft and
change standards for the profes-
sion. But Cummings said she
fought that and instead won a
certification-based system that
is easier to administer.

Under the bill, sponsored by
Rep. Lolita Schneiders (R-Me-
nomonee Falls) and Senate
President Brian Rude (R-Coon
Valley), only those who meet
certain education, experience
and examination standards can
be a “Wisconsin Registered In-
terior Designer.”

The bill does not prohibit
anyone from actually practicing
interior design, however.

Some professions sxmply
don’t need state regulation,
Cummings said. As an example,

- cupations, “I would have t

= Joumal Sent

Source: Wsscons:n Regulauon
and Licensing Department

she pointed to Wisconsin’s 1,7°
manicurists, the 21 manicurir
instructors and the state’s s

“manicuring schools, all license

and regulated by the state.

But, Cummings said, if she -
other state officials suggest d
ing away with the licensing
any occupations, those wt
make their living in those prc
fessions would stir up a politic.
firestorm  that would preve:
any changes.

Cummings said she is we

"aware of the push by locksmiti

and security alarm installers fc
state licensure or certification.
“That’s a troublesome area
she said, because those wt
would be certified often wo:
with local police and sherifi
departments and the potenti:
for feuds between the gover:
ments exists.
. If the Legislature insists th.
the Regulation and Licensin
Department monitor those o«

4

have more employees,” Cum

mings said.
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