A

(see paragraph 3 to support our recommendation) { {Bartlett & Badeau
support alt 2))
. L s
. . - D g o
Paper No. 270: Alternatlvefﬁ_'ﬁ&yﬁ _

Comments: The gov’s cost-savings idea is ok, but alt 3 seems to be
the better way to implement it. (see paragraph 7 for support of our
recommendation) " { (Bartlett & Badeau support alt 3})

Paper No. 271: Alternative 1 & 4

Comments: The gov’s idea seems good to us, but also need to make

some technical changes to his propesal (i.e. alt 4). However, alternatives
2 & 4 would also be acceptable. {see paragraphs 2, 6,7 & 9 for support of
our receommendations) {(Bartlett & Badeau support alt 5))
B U7
. . . L el L
Paper No. 272: Alternative 3 Y  .c¢™

kY
i

Comments: The gov’'s proposal is ok, but needs some technical
corrections. (see paragraph 8 for support of our recommendation)
{{Bartlett & Badeau support alt 4))

5 "
g

. /7
( V/ C‘jl- P ) )1{?.;/“»” L

Paper No. 273: Alternative 1 (no action needed) AT

P

Comments: The gov's proposal sounds fine to us, but it’s no big deal
if it doesn’t pass. It will cost some more money, but it helps ensure -
environmental contamination will be cleaned up. It sounds like Commerce
just opens a new case anyway when they can’t tell if the contamination is
new or old. (see paragraphs 5 & 6 for support of cur recommendation)
{{(Bartlett & Badeau support alt 1}}

Paper No. 274: Alternative 1(no action needed) & 5

Comments: Going with the governor here could be part of vour
brownfields issue protection initiative, but this one is not really that
important - so, if your cvolleagues don’t like this vou could probably go
with alt 6 (maintaining current law). Milw County supports alt 1. (see
paragraphs 5 & 9 for support of our recommendations) { {(Bartlett & Badeau
support alt 6})

Paper No. 275: Alternative 1 {(no action needed)

Comments: Sure, why not give Midwest Express a break. They already
pay their fare share of the petroleum inspection fee, plus it will help
them stay competitive. Also, you could reduce the break to just 1 cent per

- gallon on monthly sales over a million gallons (i.e. half of the JOVEInor’'s
g proposed rebate). (see paragraph 9 for support of our recommendation)
{{(Rartiett & Badeau support alt 4))



AT

dkk..

Special Note: Under Items for which no FB papers have been prepared. You
may want to ask that Item #27 (5135,000 FR for a private sgewage system
training center) not be approved at this time. It could be intreoduced as a
separate bill, to see if this is really needed.

Also, Bartlett & Badeau are pushing 2 additional amendments teo. PECFA. 'The
most important thing to them iz extending the 51 million maximum coverage
until 2001. Secondly, they want to extend PECFA coverage for coantamination
found "before” 1/1/%6. Both of these sound ok to me, and I said you would
probakly support the motlons - but, I didn’t think you would offer/author
the motions (i.e. do you want to carry water for them, or not?)



Paper #265 1997-99 Budget May 6. 1997

"To:  Joint Commiitee on Finance

From: Bob Lang, Director
Legislative Fiscal Bureau

ISSUE
PECFA Awards (Commerce -- Building and Environmental Regulation)

[LFB Summary: Page 150, #2]

CURRENT LAW

The Petroleum Environmental Cleanup Fund Award (PECFA) program reimburses owners
‘for a portion of the cleanup costs of discharges from petroletim product storage tank systems and
home -heating oil ‘tank " systems.- The program is-funded-from a-pertion of a 3¢ per gallon

: _'petroieum znspection fee. In: 1995»9’? '$84,031,700 was appropnated each year in a biennial .

‘appropriation-for. PECFA awards. In Sep{ember 1996, the Joint-Committee on Finance approved
under s. 13.10, additional one-time expenditure authority of $34,800,000-in 1996-97.

GOVERNOR
- Provide $7,100,000 annually from the éé:troiéum inspection fund-to increase funding for
PECFA awards to $91,131,700 per year in'a biennial appropriation. -
DISCUSSION PO{NTS
Fundmg and Backlog

1 Under the bill, $182.3 million would be provaécd for PECFA awards during 1997-
99, In 1995-97, $202.9 million was provided.
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B As of ‘April 1, 1997, Cemmerce had received 2,003 PECFA award® apphcanons
Eozalmg 3180 4 million that had not been paid. This included two backlogs: (a) 1,583 claims for
$145.3 million that were waiting to be assigned to staff for review; and (b) 520 claims for $34.9
million that had been reviewed and will be paid when sufficient petroleum inspection revenues
have been received to pay the claims. Claims received in April, 1997, will be reviewed
approximately nine months later and will be paid approx;mately 22 months after they were
recerved.

3. Currently, Commerce is receiving approximately $15 million in PECFA claims per
month and is paying approximately $8 million in PECFA awards in order to limit expenditures
to available revenues. At the current rate, the backlog of claims received and waiting for
payment will be approximately $200 million by June 30, 1997.

4. If PECFA demand continues at current rates, new PECFA claims would e:xceed
$380 million during 1997-99, the monthly backlog. of claims will grow by:$7 to $8 million per
month. The backlog will likely exceed $385 million by the end of 1997-99.

5. Under the bill, owners and operators who submit a PECFA claim in July, 1997,
would not receive payment for at least two years. Owners who submit a PECFA claim in June,
1999, might wait over four years for PECFA reimbursement.

6. .. Commerce is.currently auditing approximately $15.5 million of claims per month

: bui esuma{es tha{ the monthly amount will increase soon:to an average. of $21 million:per month

as. it allocates. three additional. staff to. claims. review by filling a. vacancy and transferring
responsibility. for reviewing investigations. from two claims Teviewers to two; hydrogeoiogists

At the higher Ievel of claim review, by the end of 1998 99, almost all of the. potential $385
million claim backlog would be in claims that have becn reviewed and are waiting to be paxd

7. It is probable that PECFA demand will grow during 1997-99, rather than continue
at current rates, as owners and operators upgrade federally-regulated underground petroleum
storage tanks before the December 22, 1998, federal deadline for upgrading tanks. It is possible
that demand could plateau sometime during 1999 or 2000, then decline as federally-regulated
tanks are upgraded and contamination identified during the upgradmg is-cleaned up.

8. Approximately 3.5 billion gallons of petroleum are inspected annually. Each one
cent of petroleum inspection fees generates revenues of approximately $35. million annually.
Therefore, the current 3¢ per gallon fee generates approximately $105 million annually.

: 9. The balance of the petroleum inspection fund Wzil be approxzmately 54 8 million
on June 30, 1999, as shown in Table 1. : o
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TABLE 1

Petmieum Inspection Fund Estimated Condltmn - SB 77

($ Millions)
1996:97 199798 1998-99
Opening Balance* §17.5 $7.7 354
Revenue: B S : : :
Petroleum Inspection Fee ' 104.0 1050 106.1
Interest and Other -~ R 04 - b3 0.3
Total Revenue - -~ 1044 : 105.3 106.4
Total Revenue Available $1219. §1130  $1IL7
Expendltures and Reserves : e _ o
PECFA Awards and Admmtstratmn . $98.5 . - $939 $93.9
Commerce Petroleum Inspcct:on _ 75 8.1 B 75
Other Programs o 50 5.6 55
Expenditure of Prior Year Encumbrances _31 - = -
Total Expenditures $1142 - $107:6 $106.9
Ciosmg Unencumbered Balance SRR L 57.7 - - : $5.4 $4.8

. Opemng cash balance in 1996 97, unencumbered fund balance in 1997- 98 and 1998-99

10.. - Under the bill, approximately 87% of 1997-99 petroleum inspection fund
appropriations will be-for PECFA awards and Commerce PECFA administration. An additional
7% of appropriations will be for Commerce petroleum inspection programs. The remaining 6%
will fund the collection of the petroleum inspection fee by the Department of Revenue and
brownfields, clean air and other environmental programs in Commerce, the Department of
Natural Resources, the Department of Transportation, the Department of Agriculture, Trade and
Consumer Protection and the Department of Military Affairs. The Attachment shows 1997-99
appropriations under the bill.

I1. PECFA claimants who obtain bank loans for site remediation are eligible for
reimbursement of loan origination fees, loan renewal fees and other interest expenses. From
January 1, 1994 through June 30, 1996, 7.1% of PECFA award paymenis were for loan interest.
* For the 600 PECFA claims processed from November 1, 1996, through February 28, 1997, [0.7%
($4.9 million) of the $45.8 million in PECFA claims processed was for interest cosis. During
1997-99, this would equal approximately $9.1 million per year on interest costs. However, the
amount and percentage of PECFA payments for interest expenses could be expected to increase
as the backlog increases.
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Current Activities to Reduce Future Costs

12.  Commerce established an administrative code advisory committee in February,
1997, to discuss changes that would control PECFA costs and improve program administration.
It is possible that the Commerce code advisory committee might recommend changes to
administrative rules and state statutes that could reduce future PECFA claim costs and close sites
more quickly.

13. DNR promulgated administrative rules, effective November 1, 1996, that allow
flexible closure of contaminated sites. Flexible closure means that cleanup activities can be
stopped and the site closéd when groundwater contamination levels exceed enforcement standards
if ‘certain conditions are 'met. DNR is developing administrative rules for landspreading of
contammated soils that would ailow apphcauon of excavated per.roieum contaminated soil at
certain smtabie iocat;ons with. nataral attemzanen of the contaminants by soil’ rmcroc:rgamsms
Naturai attenuation means aiiowmg naturany occurring phys;cai chemical or bmlogwa& processes
to decrease contamination over:a penod of time. DNR is also workmg ona pzim pro;ect o
evaluate the effecuveness of all PECFA sites with operatmg englneered remedxal systems
Engineered systems are mechanical systems that can be operated contmuously thhout on-site
personnel to pump petroleum products and other contamination out of the. gmundwawr or to
extract -petroleurn vapors or other contamination from the soil. :

14.  While the recent and current Commerce and DNR -efforts related:to.program and
administrative rule changes could reduce fumre PECFA costs, they will not reduce the ex;tstmg

_ backieg ef clazms

1-'5':' If owners, operators and ihe banks who lend money for PECFA»ehgibEe cieanup
are willing-and ‘able t6 wait two to four years for state reimbursement of PECFA costs, the bill
" could “be- conssdered to prevxde suffiment fundmg for cleanup activxtxes that are currently
' underway o S : ; . :

16. " ‘Some believe that two to four years is an unacceptably long wait for PECFA
reimbursement and that program funding should be increased to address the existing backiog and
the 1997-99 demand that exceeds the funding provided under the bill. L

17.  Commerce officials argue that if funding is significamiy increased without first
" implementing other cost controls, demand would increase beyond-current levels and the program
would not achieve a decrease in the per $ite cost of cleanup or increase in site closures. Under
this argument, PECFA awards could be kept at current levels until the code advisory committee
makes recommendations for future 1mp1ementanon of cost controls with the issue of. the backlog
"bemg addrcssed at that time. - = :
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Possible Revenues to Reduce Backlog

18.  Two main approaches to funding the program have been discussed in recent years:
(a) increasing the existing.3¢ per gallon petroleum inspection fee; and (b) authorizing the use of
general obligation bonds for PECFA awards and pledging repayment of the bonds by petroleum
inspection fee revenues. If funding would be increased beyond that in the bill, it could either be
provided in an amount that would eliminate the June 30, 1997, backlog or at an amount that
would fund all potential 1997-99 demand.

19.  If the existing 3¢ per gallon petroleum inspection fee would be doubled to 6¢ per
gallon during 1997-99, an estimated $198.1 million in additional funds would be provided during
the biennium, That is, an additional 3¢: per gallon fee (6¢ total) would reduce the June 30, 1999,
backlog from approximately $385 million to $187 million. If the petroleum inspection fee would
be tr;pied by increasing the fee from. 3¢ per gallon to 9¢ per gallon, $396.2 million in additional
funds would be provided during the biennium to fund the existing backlog (assummg only
margmal _claams growth over current. ieveis}

s 200 The current petr@leum mspectwn fee 1s among the highest such state fees in. Ehe
country and many are opposed to increasing the current fee. In particular, gasoime retailers
located near Wisconsin’s borders believe that. the combination o_f the. petroleum inspection fee
and the state motor vehicle fuel tax places them at a competitive disadvantage with gasoline

. retailers in adjacent. states.

21“-- Further, many bcheve that sf mcreases in fuel taxes. or fees are warranted the

increase . should be mzde in: motor vehlcle fuel taxes to snppcr{ Depaa'tment of Transportatxon-_ o
programs.- i : - : L :

22, In October 1993 the Jomt Comnuttee on. Fmance estabhshed the Spemal PECFA
Study Committee .to review the PECFA program.  The Study Comﬁuttee rev;s:wed proposed
legistation, fundmg -and the use of bondmg for the program.. At the: request of the Study
Committee, the Joint Committee on Legislative Orgamzanon requested the Attorney General to
issue an opinion regarding whether the use of bonding is an acceptable means of financing
portions of the PECFA program.

23.  On March 14, 1994, the Attorney General issued an opinion that Wisconsin may
use the proceeds from general obligation bonds to fund an expansion of the PECFA program.
The opinion stated that PECFA is a program to improve land or waters for the public purpose
of mitigating environmental threats caused by past practices, and that bonding for PECFA would
not violate the constitutional prohibition against contracting debt for works of internal
improvements. In the opinion, the Attorney General recommended that if legislation is drafted
to use bond financing to support PECFA, it should clearly set out the specific reasons for PECFA
and the specific reasons why bond financing is deemed an appropriate method of financing for
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the program. To date, the Legislature has not authorized the issuance of ‘any bonds for the
PECFA program.

24, "Somie would argue that general obligation bonding is an appropriate method of
fmancmg a portion of PECFA award costs because: (a) ‘using bonds to finance- the PECFA
program could result in remedymg the contamination of soil and groundwater ‘more rapidly and
in the prevention of mobre contamination than if bonds ‘are not used; (b) any potential cost-
containment changes in the program will not reduce the existing backlog of claims; and (c) state
bonds are currently bemg 1ssued at below 6% whaie the program currently relmburses private
lozms at 1{} S% ' '

250 A generaI obhgauon ‘bond program could be authorized for the PECFA program
without incurring GPR debt service Costs by speafymg that’ the bc»nds -would be repaid with
'exxsnng ;:aetro}eum mspectmn fee revemzes The petroleum mspectzon fees ‘would ‘have to be
dedicated to paying bond debt service before any other appmpnauons from the fund for the term
of the bonds. There are several possible scenarios and’ assumpﬂons for issuing bonds. " In this
paper, it is assumed that bonds’ would be issued with a 6% interest rate and 20-year level debt
“service’ payments “Bonds ‘could be issued at an"amount sufficient 1o pay the anticipated $200
million June 30, 1997, backiog or to pay the exastmg backlog and aii esﬂmated PECFA claxms
that wxil be waltmg te be paxd by Juxze 30 1999 o

26.  Table 2 illustrates a scenario for issuing 5200 million-of general obhgatmn bonds
in 1997-98 to pay the June 30, 1997, backlog. A SEG sum sufficient appropriation from the
f"pc::tro}eum mspectxon fund ‘would pay bond debt service, estimated at- $20. 4 million ($3 million

i 1997-98 and $17.4 mxihcm in 1998-99} ﬁiurmg 1997-99. The PECFA awards approprxatmn

would have to be reduced by the amount of the estimated debt service costs; but the $200 million
in bond proceeds would allow a total of $361.8 million in PECFA payments to be made during
1997-99. “As shown in’ Table 2, the estimated June 30, 1999, back}og ‘would be $208 million
‘instead of the $385 million under the bill. ‘Total debt service costs {prmmpal and’interest)-on
$200 mxilzon of bonds would be apprommateiy $349 rmihan over 2{3 years ($17 4 mzlhcm
annuaily)
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TABLE 2

PECFA General Obligation Bonding Scenario -
$200 Million Issuance in 1997-99

($ Million)
Total
1997-98 1998-99 1997-99
July 1 Estimated Claim Backlog B $200.0 R T $2000
Claims Received During Year ' 180.0 1900 3700
Total Demand $380.0 $281.9 $570.0
?ECFA Awards Appropnataon Under the Bill Torn '.$91".._.1 . i822 _
Less Bond Debt Service . 3.0 174 204
Plus Bond Proceeds = R 2000 . .00 .- .. 2000
Total Avaliabie for PECFA Payments $288.1 $73.7 $361.8
June 30 Backiog (Demand less Payments) $§'1 9 - 32082 - 3208;2

---2?. Table 3 xllustrates a scenane for 1ssumg $40(} m:ihon of generai obhgauon bonds
«ff-_.esnmaied 1997 99 clmm demand (assuxmng (miy margmai cimms gmwth ever current lf:veis)
+ Debt service .would be estimated at $23.4 million ($3 million in. 1997 8. and $20. 4 million in
% 1998-99) durmg 1997-99. - The PECFA awards appropriation would have to. be. rednced by the
~:.amount of the estimate ' i:iebt service costs,. but the $400. million in- bond. proceefis would allow

a-total of $558.8 mzlhcm in PECFA payments to be. made -during 1997—99 {cc)mpared 10 $182:3
million under the bill). As shown.in Table 3, the: estzmatﬁd June 30, 1999, backlog wouid be St
million instead of the $385 million under the bill. Total debt service costs. (pnncxpal and interest)
_on-$400- million of ‘bonds. would be. apprommately $698 rmlhon over 20 years. ($34. 9.million
annually). - In. 1999-2000, the $34.9 million in debt service costs would reduce the PECFA-
.awards appropriation 1o $562 mﬁhon . . - s
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TABLE 3

PECFA ‘General Obligation Bonding Scenario -
--$400 Million. Issuance in 1997-99

($ Million)

Total

1697-98 1998-99 1897-99

July 1 Estimated Claim Backlog S $200.0 $51.9 $200.0
Claims Received Dunng Year o 180.0 1900 3700
Total Demand o S $380.0 $281.9 $570.0
PECFA Awards Appropriation Under the Bill - 911 $91.1 182.2
Less Bond Debt Service -3.0 -20.4 2234
Plus Bond Proceeds 200.0 200.0 4000
Total‘Available for PECFA Payments. - $288.1 $270.7 $558.8
June 30 Backlog (Demand less Payments) $91.9 $11.2 $11.2

28.  If general obligation bonds are authorized for PECFA, the statutes could include
legislative ‘findings -of ‘why PECFA is an appropriate use of bonding. ‘- For example, the
Legislature could ﬁnd that: (a) thousands-of petroleum storage tanks throughout the state have
'dlscharged petmleum preducts into'the soil of the state that have contaminated the‘soil and have
contaminated or thredten to contaminate the groundwater of the state; (b) discharges-of petroleum
predﬁcts from petmieum pmduct storage tanks damage: the environment and public-health; safety

“and welfare (s:) the pmbiem of petroleum produci dzscharges arose }argely because. of actions
taken" years ago, wzthout knawledge either of the’ hkehhoc»d that discharges  would occur as a
resllt 'of those actions or of the seriousness of the consequences of petroleum product discharges;
(d) the- damage ‘caused by discharges of petroleum’ products becomes more serious the longer the

' petroieum products remain in ‘the environment; (e) remedying the contamination of the soil and
groundwater by’ petmieum product discha: zes and preventing further contamination will benefit
future generations; (f) the current source of funding is inadequate ‘to meet the need under the
PECFA program; (g) using bonds to finance the PECFA program will result in remedying the
contamination of soil and groundwater more rapidly and in the prevention of more contamination
than if bonds are not used; (h) the PECFA program improves land and water for a public
purpose; and (i) it is in the public interest to use bonds to finance the PECFA program.

ALTERNATIVES TO BILL

L. Approve the Governor's recommendation to provide an additional $7,100,000
annually for PECFA awards.
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2 Approve the Governor’s recommendation. In addition, establish general obligation

bonding authority for PECFA awards and create a SEG sum sufficient appropriation from the
petroleum inspection ‘fund for debt service costs. ~Specify legislative findings of why general
obligation bond financing should be used for PECFA as identified in discussion point 28.

Further, approve one of the following:

: a... . Provide $200.000,000 in PECFA general obligation bonding
authority. Transfer $3,000,000 in 1997-98 and $17,400,000 in 1998-99 from the
PECFA awards appropriation to a SEG sum sufficient debt service appropriation
to provide a total of $361,863,400 for PECFA awards during 1997-99.

Alternative 2a BR
1897-89 BONDING (Change to Bil) $200,000,000

b. Provide $400,000,000 in PECFA general obligation bonding
authority. Transfer $3,000,000 in 1997-98 and $20,400,000 in-1998-99 from the
PECFA awards appropriation to a SEG sum sufficient debt service appropriation
to provide a total of $3558,863,400 for PECFA awards during 1997-99.

Alternative 2b BR
1997-93 BONDING (Change to Bil)} $400,000,000

A -.
i{# ZQ&-

X | BURKE . A
Prepared by: Kendra Bonderud DECKER i’j@ , A
GEORGE [ A

ZaucH é N, A

WINEKE Y (N) a

SHIBILSKE (YD N A

COWLES Y N) a

PANZER Y A

JENSEN Y A

OURADA 4 A

HARSDORF v A

ALBERS Y A

GARD Y A

KAUFERT A

LINTON . A

COGES 42 A

AVEiNO _Jl ABSQ
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ATTACHMENT -

| .Aépibpria_tions From the..Pel.t'-rglie&'xﬁ_-.In.s;:ection:Fund .
~ Governor’s 1997-99 Biennial Budget Bill Recommendations

199798 1998-99 1998-99
_ Appropriated Appropriated  Authorized Positions
Petroleum Envirofimental Cleanup Fund Award Program (PECFA) ~ h
Commerce o _ _ L
143 (3¥v) PECEA Awards ' ' | §91,131,700 $91,131,700
{3{w) PECFA Administration 2,529,300 2,484 400 238
Natural Resources AN
370 2¥dw) PECFA Adminsstration 244 800 250,600 4.0
{Subtotal) $93,905,800 $93,866,700 338
Other Pro_gram;
Agriculture, Trade em_d_Canéumer Protection . - spovEi ke . ;
115 (B Unfair Sales Act ' 104,000 . _ 104,500 2.0
(Es)  “Weights and Measures o TAT200 207300 1.0
Commerce
143 (1}qa)  Staff for business development center 250,400 - 266,700 20
{(3Hin Safety and buildings - petroleum inspection ‘ 8,138,700 7,468,500 384
Natural Resources S C Gl
370 (Abg)  Vapor recovery administration - I U500 82,500 Lo
(2}br}  Air management - mobile sources 1,267,000 1,271,400 7.0
{2{mu)}  Environmental fund - envirorunental repair 969,400 969,400
{mu)  Environmental fund - Well compensation 80,000 80,000
(Zjlmw} Environmental fund - Groundwater management 764,600 766,900 S
(3){(ms)  Pollution prevention 58,000 55,100 10
(8Ymq  Mobile source air pollution 395,400 395,600 0.5
(9¥mg) Mobile source air pollution 155,300 155,300
(9¥ms}  Cooperative envimnmentgi ass’is_tance 118,700 119,600 240
Transportation o
395 (4ddq)  Air quality - demand management 267,600 267,600 4.0
Military Affairs : L
465 (3Kn) State emergency response board 465,700 465,700
Revenus
566 (1Ms) Petroleumn inspection fee coilection 114,400 114,400 20
Miscellaneous Appropriations .
855 (4)r) Petroleurn allowance . 400,090 400,000 —
(Subtotal)’ - $13,835,900 513,190,800 80.9
Total SEG Petroleum Inépecﬁan Fund Appropriations $107,741L,700 $107,057,500 114.7

P
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Paper #266 1997-99 Budget _ May 6. 1997
0000000000

~To:. . Joint Committee on Finance .

_ From Bob Lang, Duecior _
Legzsiatwe Fascal Bureau

ISSﬁE

: PECFA -- Expert Wltness Costs (Commerce --_ Bmldmg and Env:mnmental:
' '_ Reguiatmn) ) '

[LFB Summary Page 150, #4]

CURRENT LAW

Under the Petroleum Environmental Cleanup Fund Award (PECFA) program, the statutes
‘and admimstratwe ruies spec:fy eligible and mehgible costs. Commerce is required to deny
:relmbursemem of mehgabie costs. PECFA clalmants may appeal a Commerce decision to deny_
part or all of a PECFA claim. :

| GOVEkNOR““

“Provide $150, 000 SEG annually fmm the petmieum inspection fund for expert witness
expenses in legal matters under the PECFA program. Place the funds in unallotted reserve to be
released upon approval by DOA.

DISCUSSION POINTS

. When a PECFA claimant appeals a Commerce PECFA decision, the appeal is
~ heard by a Department of Workforce Development hearmg exammer as part of an inter-agency
agreemenl between Cemmerce and DWD

" Commerce Bﬁi}&iﬁg & 'Eﬁiéimnhaént‘alfﬁégﬁidtion {(Paper #266) Page 1



20 Commerce would- usc . the funds provided- in..SB..77 .to.-hire techmca} -or
environmental experts to provide information at administrative hearings in support of a
Commerce decision to deny a PECFA claim or ineligible costs included in a claim.

3 Commerce hired two experts in one case 1o prepare information for an
administrative hearing. It denied-a $1,000,000 PECFA claim based on owner gross negligence
because Commerce claimed the owner continued to use tanks after the tanks failed a tightness
test. The Department hired: (a) a !:ec__hn'i'c':ai expert in tank leak detection systems and petroleum
inventory control; and (b} an environmental auditing firm (which is currently under contract to
do audits of environmental work) to review the environmental work done at the site. The
Department spent approximately $9,000 for preliminary work by the two experts. The case was
settled prior to the hearing with cost savings of $200,000. (If the claim had gone to hearing and
the state had lost, PECFA would have had to pay the owner $1,000,000. If the state would have
won a hearing, it still would have had to pay the lender $1,000,000 under the lender hold
_ harmless provision of the s{atutes although Commerce could seek recovery of costs from the
' owncr) ‘Commerce estimates that if the case had’ gonf; to hearmg, a total of $25, 000 would have

been spent (an additional $16,000) because the two experts would have testified at the hearing:
thus, the $9,000 spent on technical experts saved $200,000 in PECFA costs.

4. Commerce paid for the technical experts from current PECFA administrative funds.
The administrative appropriation does not have base level funding for this purpose, therefore, the
Department reatlocated funds used for PECFA claim reviewers and supplies. .

5. Based on Commcrce csumates the reconunended funds would be sufficient to hire
§ experts f()r approxzmateiy Six appeais that goto hearmg annuaily, ora greater number of appeals
~ that are settled before the heanng However, the estimates are based on the Department s "best
guess" with only the single case of actual data.

6. Commerce does not have plans to utilize technical experts for current appeals cases
and does not know what the program need will be in the future. The Department would like to
have funds available in anticipation of potential future appeals. Under the bill, Cormnerce would
have to request DOA release of Ihﬁ funds fmm unallotted reserve.

7. It could be argued that $150,000 annually is not warranted for expert witnesses
based on actual expenses incurred to date of $9,000. Provision of a smaller amount would
provide a base level of funding which could be adjusted through budget or s. 13.10 requests if
future program need warrants it. For example, $25,000 would provide for a base level of expert
witness expenditures far-sa_ycral i_nvc:fstigatians or at least one case. that goes 1o hearing.

8. Under current fundmg levels if Commerce demdes to hire tec:hmc:ai expens for
activities related to appeals, it would have to reallocate funds from PECFA claims review
activities such as salary and supplies budgets. Commerce lapsed funding for supplies totalling
$13,100 in 1995-96 and $42,200 in 1994-95.
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9. Under the bill, DOA would have to release the funds from unallotted reserve
before Commerce could hire expert witnesses or use the funds for any other purpose. If the
funds would not be needed for expert witness costs, DOA states the balance would lapse to the
petroleum inspection fund at the end of the fiscal year.

ALTERNATIVES TO BILL

1. Approve the Governor's recommendation to provide $150,000 SEG annually in
unallotted reserve for expert witness expenses in legal matters under the PECFA program.

2. Provide 325,000 SEG annually in unallotted reserve for expert witness expenses
in legal matters under the PECFA program.

Alternative 2 SEG
1487-89 FUNDING (Changs to Bill) - $250.000
3. Maintain current law.
Aiternative 3 SEG
1957-99 FUNDING {Change to B} - §300,000
MO# féﬁ :

Prepared by: Kendra Bonderud
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Paper #267 1997-99 Budget May 6, 1997
0000000

* To: - Joint Committee ‘on Finance

From: “Bob Lang, Director
Legislative Fiscal Bureau

ISSUE
PECFA = Hsme Heatmg Oti Award Set-Aszde (Commerce - Building and
Emflronmentai Regniatmn) S :

LFB Summary: Page. 151, #5]

_CURRENT LAW.

Commerce is required to allocate not more than SSO0,0GG of tﬁe 'Pét:r.ole'un.} Ehvironméntai
Cleanup Fund Award (PECFA) program awards appropriation in each fiscal year from the

' biennial appropnamon for awards for home heating oil tank system cixscharges Awards are to

- be made in the order that the applications are received. Commerce may. cendxt;onaﬁy approve
awards if the $500,000 in any fiscal.year has been reached, and make those awards first in the
following fiscal year. . The maximum home heating oil award is .$7,500, and the owner is
required to pay a deductible equa& to 25% of cleanup costs

. Commerce is required to allocate not more than 3% of the PECFA. awards appropriation
in each fiscal year for awards for public school district  tanks that store heating oil for
consumptive use on the premises.. Any of the 5% set-aside that is not needed during 1995-97
for school district tanks will be available for commercial underground or aboveground tanks.

GOVERNOR
Ehrmna:e the 3500 000 . :mrzua} maximum allot:atmn fer home heating otl tank awards.

Instead, specify that the current set-aside of 5% of the PECFA awards appropriation for public
school district heating o1l tanks would also include home heating oil tanks.
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DISCUSSION POINTS ~

1. As of April 1, 1997, Commerce completed review of 321 home heating oil tank
claims for $1.839.000 during 1995-97. In May, 1996, payments for 170 sites reached the
$1.000,000 maximum allocation. for home heating oil ‘tank PECFA awards for the 1995-97
biennium. Commerce is holding 151 home heating oil PECFA claims totalling $839,000 to be
paid on or after July 1, 1997, w;th fuﬁds from the 1997-99 biennial appropriation.

2. The Department reviews home heatmg mI tank claims on a "fast track” basis as
soon as they are received. If Commerce continues to receive claims at the current rate, a total
of $1.1 million in home heating oil tank claims could be waiting to be paid on July 1, 1997, and
estimated 1997-99 demand of $2.1 million for home heating oil tank claims would be expected.

3. Comimerce has pmd a cumuiatzve total of $3.2 ‘million for 582 home heating oil
tank PECFA claims 4s of March 1997, Contamination ‘from 733 hﬁme heaung oil tanks has
been cleaned up with a cost. of $4.1 million under the program; mciudmg the 582 paid sites and
the 151 sites that have been reviewed but not yet paid As of December, 1996, Commerce was
aware of approximately 900 home heating oil tank PECFA sites-and estimated that there are an
additional 600 potential home heating oil tank PECFA sites, for a cumulative total of 1,500 sites.
Thus, almost half of the expected PECFA claims for home heating oil tanks have been reviewed
and PECFA claims can be expected for an additional 770 home heating oil ‘tanks with future
PECFA cOStS. s)f appmxzmateiy $4. 3 mﬁhon

© 4.7 Asof April 1,:1997, Commerce: pau;i $1.5 million for 67 public school district: tank
“ cldims. durmg 1995-97. If claims continue to'be paid at the curreﬁt rate, a total of $1.7 million
in"“school district claims would be expected durmg 1997-99. Most school district claims ‘are
reviewed on a “fast track" priority because the mvesﬁga{:on and cleanup is completed with a cost
of less than $50,000. ‘These fast track claims are then put at the end of the line of ciazms that
have been reviewed and are ‘waiting 10 be ‘paid when funds are available. - :

5: - ~Five percent af the PECFA awards appmpnatwn would provide up to $4,556.600
under the bill in each year, or'$9,113,200 during the 1997-99 biennium for both school district
tanks and home heating oil tanks. A combined total of $3.8 million ($4.9 million with the $1.1
million awaiting payment-on July ‘1, 1997) for the two categories ‘of claims would be expected
during 1997-99, which would not exceed the $9.1 million that would be available in the 5% set-
aside.

6. Under the bill, the additional amounts that would be spent on home heating oil
tank claims (approximately $2.2 million during 1997-99) would reduce the amaunt that wouié
be available for commercml undergmund and abov&grcund tanks SR JREET

7. The $500,000 annual maximum allocation for home heating oil tank claims was
established when the PECFA program was enacted in 1989 Act 399. The PECFA awards
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appropriation was $7,393,400 in 1988-89, so the $500,000 allocation for home heating oil tank
claims was 6.8% of the awards appropriation. The PECFA awards appropriation has increased
t0°$84,031,700 in"1996-97 (and would i increase to $91,131,700 under the bill), but the maximum
‘allocation for home “heating oil claims has not changed The SSOO 000 maximum annual
allocation is 0.6% of the 1996-97 appropriation:

8. " Home heatmg oil tank’ c}azms include’ a relatively small amount of money
(maximum $7,500 per claim) in’ comparison to commercial underground and aboveground tank
sites. However, the amount may have a larger propomonai zmpact on the finances of some
homeowners than on some businesses. While commercial site owners may submit multiple
claims during a time perlod of a few years beforé cleanup is completed, home heating oil tank
claims are generally submitted as one claim for the entire cleanup. Home heating oil tank
cleanups are usually completed at the time that a home heating system is converted from oil to
another source such as natural gas or when a home is sold.

9. Under the bill, home heating oil and public school district tank claims would
continue to receive fast track priority review when the investigation and cleanup is completed for
less than $50,000. Both types of claims would then be put at the end of the line of claims that
have been reviewed and are waiting to be paid when funds are available. It is probable that this
would result in considerably longer waits for payment of home heating oil tank claims than under

current law.

10. It would be possible to fund all anticipated home heating oil tank claim demand
.. during 1997-99 and retain the current priority for payment of the claims in two ways. First, the
3500060 annual maximum could be increased to $1,600,000 annual}y, which would fund the
estimated $1.1 million July 1, 1997, backlog and estimated $2.1 million 1997-99 demand. Under
this method, if home heating oil tank claim demand exceeds $3.2 million during 1997-99, claims
would be held for payment in July, 1999.

11 Alternatively, both the current maximum:allocation and proposed percentage set-
aside could be deleted and instead, all home heating oil tank claims would be paid as soon as
they are received. It could be argued that this alternative would simplify the processing and
review of home heating oil tank claims and home heating oil tank claims could be paid more
quickly than under the bill. Approximately $3.2 million would be spent on home heating oil tank
claims in 1997-99, which would equal 1.8% of the 1997-99 PECFA awards appropriation.

[2. On the other hand, it could be argued that the $500,000 maximum allocation or
5% set-aside should limit the amount of funds spent for home heating oil and school district
tanks in order to ensure that the majority of PECFA funds would be used for commercial,
federally-regulated tanks.
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ALTERNAT}YES TO BILL

L Ap;)rove thfz Govemor S recommendatmn 0 elmunate the 3500, {}OG annual
_rnax1mum aiiocatlen for. home heating oil tank PECFA awards and to include home heating oil
tanks within the current set-aside of 5% for public. school district tanks ‘

2. . Delete the Governor’s recommendation and change the $500,000 annual maximum
ailocatmn tor home heamng oil tank PECFA awards to $1 600,000,

3. . Delete the Governor’s recommendanon and the current $500,000 cap. .Rather,
specxfy that home heating 011 tank claxms shall be reviewed and paid as soon as they are received.

4. _.Ma_intain currc;:_n_t _iaw_,

Prepared by: Kendra Bonderud
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Paper #268 1997-99 Budget May 6, 1997
m

. To: .. Joint Committee on Finance |

From: Bob Lang, Director
Legislative Fiscal Bureau

ISSUE
PECFA' ey Change in’ Remed;atzon Acttvztles (Commerce - B_'u_jild_iix_g and

Envaronmental Regulatmn)

- [LFB Summary: Page 151, #6]

CURRENT LAW

No provision.

Authonze Commerce to make addmonal PECFA payments for costs to enhance the
approved remedial action activities or 1mpiernent new remedial action activities if the originally
~approved remedxal action activities failed to’ remedy the dascharge The to:a} amount of the
original award plus addmonal PECFA payments would be subject to the currerat max;mum awa.rd
Hmits. '

DISCUSSION POINTS

1. The provzszon of SB 77 is intended to clarify that PECFA can re;mburse costs of
nmprovements to remedial systems that have not achieved their mmal Ob}eC{iVCS

2. Commerce has statutory authority to promulgate administrative rules to determine
eligible costs under the program. Currenﬂy, the Department approves reimbursement for changes
or additions to existing workmg remedxai systems that make the system work better or faster, for
example, addmg tcchnology to exzstmg systems However, Commerce beheves that the statutory
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‘provision is needed to approve chaﬁges'to an initial remedial épproach which was profﬁérly
designed and engineered but which failed to reach required cleanup standards. For example, an
engineered system may have-been properly designed after a thorough investigation, but failed to
cleanup the contamination. Therefore, changes to the system or a different remedial approach
are needed to cleanup the site. ‘Currently, thecosts of these changes cannot be reimbursed, but
could be under the bill.

3. There are some 1.300 to 1,400 sites currently undergoing a PECFA cleanup with
use of engineered remedial systems. Engineered remedial systems use machines to pump
petroleumn products and other contamination out of the groundwater, to extract petroleum vapors
or other contamination from the soil, or use a combination of mechanical techniques. Some of
these remedial systems may not achieve cleanup of the site. A revised remedial action plan could
lead to a more cost effective cleanup. For example, an existing engineered remedial system that
. extracts petmieum vapors from contanunated soi} but reaches its limit of effecuveness may be
replaceci w1th excavation of remaining pockets of contarmz}ated sezi or by natural attenuation,
which means ailowmg na{uraliy-occumng processes to reduce comannnatmn over time.

4, DNR is working on a 14-month proje(:t (May 1, 1996, to June 30, 1997) to
evaluate the effectiveness of all PECFA sites with operating engineered remedial systems.
Commerce and DNR are identifying sites for review (partially based on a Commerce survey of
consultants). DNR is evaluating sites to determine whether sites can be closed, modified to
reduce operating costs, or converted to natural attenuation of petroleum contamination. As of
April 17, 1997, DNR had evaluated 927 sites and made cost savings recommendations for half
of them. DNR estimated $35.5 million in reduced future costs with their recommendations.
_Ameng DNR’ s ﬁndmgs for the 470 sites with-cost savmgs are that: (a) 113 sysicms shouid
continue to operate; with modifications 'such as’ ‘decreased monitoring or reporting; (b) 82 sites
should be closed; (c) 7! sites should be changed from an engineered system to natural
at{enuat;on (d). 5{) systems were ciosed between the time they were 1dennﬁed for review and the
ume DNR rf:vwwed them (censultan{s had earher estlmated the sites would operate far a Ionger
time), (e) 43 sites were ciosed as a resuii of the evaiuai;(m, (fH 38 systems should. continue
operation but with changes to improve the effectiveness; and (g) 73 sites received a variety of
other recommendations.

3. DNR indicates that it does not have the authority to require site owners to choose

a specific remedy or the lowest cost remedy, but makes recommendations of changes that can

be made to compietc a cleanup faster or at lower cost. However, Commerce states that it is

informing site owners who have recc:zvsd cost _efficiency recemmendatmns from DNR that
PECFA will only reimburse for the actions recommended by DNR.

6. The cffect of Ehﬁ SB 77 prowsmn on PECFA. pmgram costs would depend on the
extent to which a second or subsequeat remediation method increases or decreases overall costs
of cieanmg the site. Swztchmg to a different remediation methﬂdoiogy after mcumng substantial
costs using the original method may result in overall savings at some sites, but is likely to
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increase overall costs at other sites. Commerce and DNR officials argue that if a more efficient
remediation method can be used at the site, close out may be accomplished sooner, resulting in
cost savings by eliminating continued expenditures for the original cleanup method.

7. While it is unclear what overall program costs or savings would result from the
statutory change, it is possible that the change could result in some cleanups being completed in
a shorter period of time with cleanup of greater amounts of contamination than under current law.

8. Commerce indicates that it would determine whether to pay for the enhanced or
new remedial activities by comparing the additional cost and the cost of the continued operation
of the original design. However, the bill does not require Commerce to make this determination.
In addition, the bill does not require Commerce to approve only those enhanced or new remedial
activities that do not increase the overall costs of remedying the discharge. The bill only requn‘es
that the tota,i amount of the ongznal award and additional costs approved under Ehe blll ‘not
exceed the current muimum awafd :

9. The provisicn is iden_ticai to language included in 1995 AB 1089, which contained
several changes to the PECFA program. In May, 1996, the Joint Committee on Finance passed
Assembly Substitute Amendment 1 and the Assembly passed Assembly Substitute Amendment
2 which both modified the language in the original AB 1089 to add that Commerce must
- determine that the enhancements or changes will remedy the discharge without increasing the
~ overall costs of the cleanup. The Senate adjourned without considering the bill.

“ALTERNATIVES TO BILL
l. Approve the Governor’s recommendation to authorize Commerce to make
additional PECFA payments for costs to enhance the approved remedial action activities or
implement new remedial action activities if the or;gmaiiy approved: remedial action acmuties
failed to remedy the discharge, subject to the current maximum award limits.
2. Approve the Govemoz’s recommendation, but authorize Commerce to approve
reimbursement for changes in remedial action activities only after the Department determines that

the changes will remedy the discharge without increasing the overall costs of the cleanup.

3. Maintain current law.

Prepared by: Kendra Bonderud
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Paper #269 .. . 1997-99 Budget . . o . ..May 6, 1997

To: Joint Committee on Finance

. From:« Béb Léng, Director:
- -Legislative Fiscal Bureau

._ :ISSUE

| PECFA - Interest Cost Relmbursement (Commerce -- Bulldmg and Env:ronmentai
Regulatmn) -

[LFB Summary: Page 151, #7}

_ CU RRENT LAW

Thez‘e is no statutery hrmt on rezmbursement under the Pet,m}eum Env;wnmcntal C}eanup
. Fund Award (PECFA) program for interest.costs zncurred by PECFA ciaxmani;s who obtain lodns

tol complete PECFA»ehglble cieanup work Admmistranve rule TLHR 47 lmnts rezmbursabie};ﬁ

interest rates for loans. secured after January- 31, i993 to RO more than 2% above the ‘prime rate.
Rules also allow.reimbursement of loan ongmauon ff:cs at.no more than two pomts of the loan
principal and reimbursement of loan renewal fees at no more than 1% of the unrexmbursed
amount and ramammg avaﬂablc loan balance.

GOVERNOR

_ Reqmre that PECFA re;mbursemeni fﬁr mteresz cOsts mcurred by a ciaunant may not
. exceed the prime. rate. Direct Commerce to pmmuigate emergency rules to. 1mplemen1 the
provision. The provision would first apply to interest costs incurred on tbe flrS{ day of the fifth
month after the effective date of the budget act.
DISCUSSION p.oxms. "

1. The current adxmmstratwe rule hmitatmns of mterest costs loan origmation fees
and loan renewal fees were enacted when Chapter ILHR 47 was created as an emergency rule
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effective January 1, 1993. The permanent ruie ‘was. effective March 1, 1994, Cammerce:
éstablished a PECFA administrative code revision advisory comimittee which began to meet in
February, 1997. The advisory committee is planning to discuss changes in interest cost
reimbursement as part of the current code revision process..

2. While the bill would limit the interest raté eligible for reimbursement under ILHR
47. it would not affect current administrative rule limitations on loan origination fees and renewal
loan fees. Loan renewal fees are sometimes charged on the anniversary of the loan origination,
whether or not the loan will be repaid shortly: after the anniversary.

3. Since Commerce currently has administrative rules which limit PECFA
reimbursement for interest costs, Commerce could promulgate a revision to further limit
reimbursement for interest costs, whether or not the provision in the bill is enacted. This rule
authority would extend beyond the interest.cost limitation included in the bill to also include the
hmitation on ioan origmation fees and renewal ioan fees mciuded in current admmlstratzve rules.

4. ;-Com’merc:e indicates _th_a_t oniy a few lenders charge an interest Tate lower than the
maximum prime plus 2% rate allowed in the current rule.

5. The administrative rules do not specify how Commerce would calculate 2% over
the prime rate. The prime rate fluctuates over time. Currently, Commerce bases the prime rate
on the rate published in The Wall Street Journal, which is an index representing the’ base rate on
corporate loans posted by at least 75% of the nation’s 30 largest banks. On May I, 1997, the
' 'pr;me rate was 8.5% (and had been “since March 26, 199’7} which ‘would ‘allow PECFA
bursement for 1 k)ans at: 10 5% currentiy, or 8.5% under the bill. . Howcver, because the bill
t addxess rmmbn ' ement of loan Gmgmatmn fees or haan renewal fees, the effective annual
"'percentage interest rate weuid hicely be ingher Under the bill, it is possible that banks would
'cha.rge mterest at the pr;me ra{e, then mcrease other aiiawabie fees reiated to the loan

6. The PECFA program depends on private lcnders to pmwde up~fmn{ ftmds for
cleanup work:’ ‘Typically, lenders establish a line of credit or maximum loan amount for PECFA
site owners or operators and pay bills as cleanup work progresses. Because state funds are not
sufficient to eliminate the backlog of $180.4 million of PECFA claims waiting to be paid as of
April 1, 1997, the program has increasing dependence on lenders and increasing interest costs.
Cammerce officials believe that there may current}y be over $400 million in’ outstanding PECFA
Ioans mciudmg work in the cxastmg backlog and work in progress for whlch a ?ECFA ciaxm has
not yet been submitted.

7. From January 1, 1994, through June 30, 1996, 7.1% of PECFA award payments
were for loan interest costs. In comparison, during the same period, 35.7% of PECFA award
payments were for consultants, 17.3% for soil treatment, 12.5% for remedial equipment, 9. 3%
for laboratory tests, 6.6% for monitoring, 4.6% for excavation, 3.4% for trucking, 2.2% for

"backﬁﬁ and 1 3% for Gther casts Data 1s not avaziabie to caiculate the fiscal 1mpact of the bzii $
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proposal. A review of the 600 PECFA claims processed from November 1, 1996, through
'Febmary 28, 1997, shows that interest costs ‘have increased from 7.1% of payments to 10. 7%
(54.9 million of the $45 8 million in claims processed during the four months) The percentage
of to{a} PECFA funds spent for mterest costs is expected to contmue to mcrease as the. backlog
of clauns waztmg to be pa;d mcraases

8. Statutorily reducing reimbursement for interest costs from the 2% over prime to
no more than the prime rate wouid ciecrease the amount of funds that the PECFA program spends
on mterest COStS.

9 The bill may mcrease costs for sorme PEC’FA claxmani:s Whﬂe the adnumstratwe
rule hm;ts relmbursement for interest costs assoc:iated w;th loans secured after January 31, 1993
‘the bill would limit reimbursement for interest costs incurred on the first day of the fifth month
after the effective date of the badget act.. Themfcre PECFA clalmants W(}uid hkeiy incur interest
costs for loans that were secured prior to. the effective date that set interest above the prime rate.
. Unless these affected claimants could negouate a loan interest rate reduction with their lenders;
"thf:y would be respenmbie for interest costs in excess of the amount. ehglble for PECFA
"rezmbursement Itis ‘doubtful that lenders wouid choose to reduce the interest rate for }oans that
were secured prior to the effectzve date of the interest cost rmmbursement reducnon

10. }Interest cost reambursements C()ﬁld be decreased wzthout mcreasmg costs for
* PECFA claimants who currently have loans at 2% over the prime rate by changing the effective
© date to be loans secured instead of costs incurred on the first day of the fifth month after the
-3?53___effcct1ve date of the budget act. However, this would result in less PECFA cost savings in the
“ short-term mmparcd 1o the bill. If: ﬂ‘us change would be made; a deiayed effectwe date of ﬁve_ :

| "'mont’ns would not be necessary and could’ resuit in a rush by Ienders 10 secure ioans at’ the .

current higher interest rate. Aiternatwely the decrease in interest cost reimbursement could be
made for loans secured on the effective date of the biennial budget act, which would immediately
lower the reimbursable interest rate for loans secured after the effcg:ti_ve__ date. .

. Il . An additional way 1o reduce PECFA interest cost reimbursernent would be to
statutoniy modzfy the other interest cost fczmbursemcni imntanons estabhshed in adrmmstra{we
rule Chapter ILHR 4’? ‘For example: (a) loan or1gmat10n fees couid be ehrmnated or hmﬁed to
no more than one point of the loan prmmpal instead of the current two points of the loan
pnnczpal and (b) loan renewal fees reimbursement could be eliminated. However, limiting or
ehmmanng rexmburscmem of certam loan origmauon fees and lozm renewal fees rmght prompt
some lenders to limit PECFA Iendmg

12. It is not known, under the bill, whether lenders will: (a) decrease their interest rate
for PECFA Ioans to the pﬂme raie (b) contmue to iend at 2% over pnme with the PECFA
~ claimant bemg responszble for paymg the interest - casts not rmmbursed by PECFA or (c) a
combination of the two lending practlces
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: 13, Lenders typzcaiiy lend at the pnmc rate eniy to their best customcrs It coald be
argued that the state should pay no more than the interest rate that the best customers pay
~ lenders. Lenders have the assurance that the PECFA pmgram wﬁl rexmburse ehgabie costs, even
if banks have to wait two years or longer for relmbursement Therefore, it is possible thaz when
the state reimburses. interest costs at 2% over prime, it is encouraging banks to raise interest
charges to meet the allowable reimbursement.

14, PECFA claimants, not the state, must obtain bank loans for PECFA work. It is
common for PECFA site owners to obtain a loan to upgrade the tanks from the local bank with
~whom the owner has a day-to-day working relationship. Owners often obtain a loan to complete
- PECFA remediatlon work from a bank with whom the claimant does not have a day»to-day
_ workmg relat;onship because thcre are fewer lenders wﬁhng to make env;ronmentai cleanup
1oans Commerce mdxcates that some, Ienders currenﬂy reduce the mterest rate. frem 2% above
prime. to prlme for costs that axceed the maxxmum PECFA award lmut -

_ 15 ) 'Fhe biil ha.s unlmown unpacts on lendmg actxvxty for the PECFA pmgram Ttis
_posszble that the bﬁi would reduc& lendmg to PECFA claimants bccause some lenders could
refuse to provzde PECFA 10ans at prime. It is aiso posszbie that some lenders may continue to
provide PECFA loans but at rates hlgher than the prime rate. On the other hand, lenders who
provide PECFA loans at the pnme rate may increase their amount of Eenchng if other lenders

_ 16 If lenchng decreases under the bili it may iessen the shﬂrt-tcrm dema.nd for
_ _PECFA funds However, ‘owners would still _have to u;}grade thexr sxtcs and some owners who
* have not yet upgraded their gas station ‘tanks might have trouble obtaining a loan to

'___.ehg1bie work before the December 22 1998, _féderal upgradmg deadimc

ALTERNATIVES TO BILL

L Approve the Govemor $ mcommsndanen to limit PECFA reimbursement for
_ mtercst costs incurred by a. PECFA cia&mant to not more than the prime rate for interest costs
mcurred on or after the ﬁrst day of the ﬁfth month after the effecnve date of the budget act.

o 2 Madlfy the Govemor 8 recemmendatlon to spefnfy that the interest cost
reimbursement limitation would first apply to loans secured on the first day of the ﬁfi;h month
after the effective date of the budget act.

-3 Spccxfy that on the effecnve ciate of the budget act: (a) the interest cost
rmmbursement limitation would ﬁrst apply to loans secured (mstead of to interest costs incurred);
(b) loan origination fees would be limited to no more than one pomt of the loan pnncrpai and
{c) reimbursement of loan renewal fees would be ehrmnated
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4. Modify the Governor’s recommendation to specify that on the effective date of the
budget act: (a) the interest cost reimbursement limitation would first apply to loans secured
instead of to interest costs incurred: and (b) reimbursement of loan origination fees and loan
renewal fees would be eliminated.

5. Maintain current law.  (Commerce could address the issue through the
administrative rule process.) B

Prepared by: Kendra Bonderud
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Paper #270 1997-99 Budget _ o May 6, 1997

. To: . Joint. Committee on Finance

From Bob Lang Dlrector )
Legisiamve Fiscal Burcau

ISSUE
" PECFA - Service Providers (Commerce -- Building and Environmental Regulation)

[LFB Summary: Page 151, #8]

CURRENT LAW

Lnder ihe current Petroieum Envaronmentai Cleanup Fund Award (PECFA) program
adrmmstraiwe mies in ILHR 47, owners or operators with commmgled contamination may

__ vaiuntarﬂy comblne sites, or "bundie ‘them mto one prOJect for purpcses of blddmg remedzai _
- actwmes or Gperatmn and mamtenance actzvznes :

GOVERNOR

o Authonze Cemmerce to promuiga{e adnumstrat:ve rulcs to dcny rcxmbursement of costs
incurred fer a spemﬁc service (specified in the rule) if the owner or operator of the PECFA site
did not use the same service provider approved by Commerce.

Further authonze Commerce to promnigate adrrnmstratwe rules under which the

_ Department would select service prevaders to provzde mvestlgatlon or remedial action services

in specified areas. Allow Commerce to: (a) deny PECFA reimbursement to an owner or operator

who uses a service provider other than the one apprﬁved by Commerce for the area; or (b) limit

PECFA rezmbursement to, the amount that the seiected serv:ce pmv;der wouEd have charged for
the service.
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_DISCUSSION POINTS .

L. Examples of possible implementation of the provision denying reimbursement for
a specified service if the owner or operator does-not-obtain the service from the same provider
approved by Commerce could include the following: (a) requiring two or more adjacent site
owners or operators with commingled contamination to use the same provider (for example for
operation and maintenance services); and (b) creating an approved list of services and providers
and requiring owners or operators to use one of the providers on the list. Commerce indicates
this could allow the Department to exclude providers who are unusually expensive or who
provide substandard work.

2. Examples of possible implementation of the provision denying reimbursement for
area-wide providers ("bundling") not selected by the Department, or limiting reimbursement to
the amount that the selected provider would have charged, could include the following: (a)
_ selecting. provxders for all mvestagatzons and remedial actions done in an area; (b) requmng any
sites needmg soil -or gmundwater monitoring in a parucniar county or geographzc region to use
a provider selected by Commerce; {c) conducting a, bid process to designate the lowest cost
provider for investigations, cleanup or operation and maintenance for an area; (d) requiring
existing sites to change from their existing provider to one selected by the Department; and (e)
refusing to select certain service providers who provide substandard or improper work.

_ 3. . While Commerce indicates the two, prov:szons would provide somewhat similar

autherﬁy the ﬁrsi prcwszon appears breadf:r in that it does not limit the Depanment to "specified
areas.”  Further, the first provision only allows Commerce to deny rermburscmem if an
unapproved pmmder is used However, the Departme" ':beheves that the second provision is
broader and provides greater autharxty because it-would allow the Department to: (1) select
prowders (2) define the size of ' speCIﬁed areas;” (3) deny or limit the charges of the selected
provider; and (4) open a bidding process to seek lower cost alternatives than exist in current
contracts. Commerce indicates that both: provisions are meant to allow considerable ﬁexszhty
in develepmg administrative rules in order to contain program costs. Since the authority provided
in_the first provaswn may bc iargeiy mciuded m the second provxswn the first provasxon could‘
be deleted. '

~ 4. Current administrative rules authorize voluntary bundling of sites. The bill would
_ authorlze Cor.mnerce to limit PECFA reimbursement to the amount paid to a pmv;der who is
seiected by Commerce The Commerce PECFA admzmstranve code rev151on advzsory comm;itee
is chscussmg biddmg and bundimg of act:vmes

5. Commerce indicates that the provision is intended to reduce PECFA costs.
However, no estimate of the fiscal impact is made. Initially, Commerce intends to implement the
provisions for two types of activities: (a) cleanup activities; and (b) operation and maintenance
(for example, for engineered remedial systems that extract petroleum vapors from contaminated
soil or contaminated groundwater).
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6. Implementation of the provisions could require site owners to rebid existing
contracts for work done after a specified date (to be determined by rule). The provisions could
potentially affect 5,000 or more active PECFA sites. Some consultants and contractors might
“experience ‘a loss of current’ cantracts wbﬂe others wouid expenence an mcrease in work if they
 are ‘successful low bidders. N ' :

7. Site owners might have less flexibility to choose the contractor to work on their
site if service providers are selected by Commerce. The Department would have to determine
which firms would be qualified to compete for selection as a provider for services specified in
the rule.

8. Arguably, the cost savings goals could be met by limiting reimbursement to
owners or operators who do not use the service provider selected to the amount charged by the
selected provider, but not denying reimbursement if the owner or operator uses another provider.
Commmerce may limit reimbursement under the second provision but may only deny claims under
the first. Requiring Commerce to limit allowable expenditures (but not to deny claims) would -
retain the flexibility for owners to retain existing contracts and to select their own service
provider. However, Commerce argues that the ability to select a provider and deny
reimbursement to owners and operators who do not use the selected provider is an important way
of lowering program costs by selecting lower cost providers than under existing contracts and
denying reimbursement for higher cost providers. Further, the Department argues that allowing
~ only the limitation of costs to that of selected providers could result in administrative difficulties
~ in reviewing claims to determine identical services.

ALTERNATIVES TO BILL

I Approve the Governor’s recommendation to authorize Commerce to promulgate
administrative rules to deny reimbursement of costs incurred for a specific service if the owner
or operator of the PECFA site did not use a service provider approved by Commerce. Further,
allow Commerce to promulgate administrative rules under which the Department would select
service providers to provide investigation or remedial action services in specified areas and: (a)
deny PECFA reimbursement to an owner or operator who uses a service provider other than the
one approved by Commerce for the area; or (b) limit PECFA reimbursement to the amount that
the selected service provider would have charged for the service.

2. Modify the Governor’s recommendation to authorize Commerce to select service
providers to provide investigation and remedial action services in specified areas and either deny
" reimbursement to an owner or operator who uses a provider other than the selected provider or
limit reimbursement to no more than the amount charged by service providers selected by
Commerce. (This would delete the first provision which would deny reimbursement of costs
incurred for a specific service if an owner or operator does not use a provider approved by
Commerce.)
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3. ‘Modify. the Governor’s recommendation to only authorize Commerce to limit
PECFA reimbursement to an owner or operator who.uses a service provider other than the one
selected by the {}epaﬁm_ant,_ to the amount that the selected provider charges. (This would delete
_the authorization 1o deny reimbursement of costs incurred: (a) for a specific service if an owner
or operator does not use a provider approved by Commerce; or (b) if an owner or operator does
not use a provider selected by Commerce for a specified area.)

4. Maintain current law.

. Prepared by: KandraBonderud N
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Paper #271 1997-99 Budget May 6, 1997

To: Joint Committee on Finance

From: Bob Lang, Director
Legislative Fiscal Bureau

ASSUE @
PECFA -- Ineligible Costs (Commerce -- Building and Environmental Regulation)

[LFB Sﬁmmary: Page 152, #9]

CURRENT LAW

The Petroieum Envzronmentai CIeanup Fund Award (PECFA} program: provzdes
reimbursement to owners and operators for the eligible costs incurred to cleanup contamination
from certain petroleum proéuct storage tank systems. Commerce is required to reimburse the
-actual costs mcurresd but is ‘authorized to. estabhsh a scheduie of usual and customary costs for -
“specific items and to use ‘that schedule to-determine the amount of a claimant’s eligible costs.
- Commerce deducts a statutory deductible from the amount of the eligible costs.: Forunderground
tanks the deductible is $2,500 plus 5% -of eligible:costs; up to §7,500 per occurrence, and for
abovegrcund tanks it is generally $15 800 plus 2% of- ehglbie costs over $2{}0 000.

Certam costs are deieﬂmned by statute or adrmmstratwe mie 1o be mchgzbie costs. The

major ineligible costs specified in statutes include: (a) costs incurred before August 1, 1987; (b)
costs of retrofitting or replacing a petroleum product storage system; (c) costs which Commerce
" determines’ are unreasonable or unnecessary to carry out the remedial action activities specified
in the remedial action plan; (d) costs for investigations or remedial action activities conducted
outside.of Wisconsin; and {(e) after November 1, 1991, costs of emptying, cleaning and disposing
of a tank ‘and other costs normally associated ‘with closing and removing any petroleum product
storage system. Some of the ineligible costs specified in Administrative Code Chapter I[LHR 47
include: {a) costs related to improper or incompetent remedial activities and services; (b) costs
for testing or sampling unrelated to the investigation for the extent of contamination; {c) costs
associated with tank upgrades, requirements for complying with other state or federal rules or
laws and future business plans; (d) legal costs which Commerce determines to be unreasonable
or unnecessary to carry out the remedial action activities; (€) supervisory or management costs
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* determined to be uiireasonablé of Unnecessary 1o carry out the rémedial action activities; (£) costs
determined to be excessive; (g) costs associated with general program support and office
operation, since these costs are expected to be included in the hourly staff rates; and (h) costs
reimbursed by insurance companies unless perforrmng in an agent role.

GOVERNOR

Require that if a claimant submits a PECFA claim that includes certain ineligible costs.
the amount of the PECFA award paid to the claimant would be reduced by subtracting the
ineligible costs from the amount of eligible costs as a penalty. Direct Commerce to promulgate
an administrative rule identifying ineligible costs to which the penalty would apply. The
provision would first apply to claims subnutted on the first day of the third month beginning after
the effectave date. of thc bﬁi e

DISCUSSION POINTS

1. The bill would remove ineligible costs from the submitted claim (as under current
law) and add a penalty equal to the amount of ineligible costs by deducting the ineligible costs
from the amount of reimbursable eligible costs, That is, for a $100,000 claim, $10,000 in
“ineligible: costs  would result-in- a PECFA claim paymem of - $80,000 (iess the sxatutory
'-deducubiﬁ:} TR . . T

g -2;- - Cemmerce officiais beimve that the cunent remeval of mehglbiﬂ costs from a
cialm (a) does not dzscourage the continued submittal of ineligible costs or attempts to disguise
- noneligible items-as eligible iterns;. (b). slows the claim review. process; and (c) increases the

number of appeals.. They believe that the penalty in the bill would guickly stop or.reduce the

submittal of most ineligible costs. . An estimate of the cost savings is not included in'the bill.
‘However, from January 1, 1994, ihmugh June 30, 1996, claimed costs determined to be ineligible
for PECFA. reimbursemem totalled $10.1 million, or-almost:5% of-the $211.0 million in chgxbie

costs. L .

3..  Examples of commonly submitted ineligible costs are the costs of removing a tank
and costs associated with tests for nonpetroleum products such as arsenic and lead.. Commerce
has found that some consultants are more likely than others to submit claims with ineligible costs
.. and that nonehgxble costs -are sometimes resubmitted after costs on prior claims were denied.

4. - Commerce md;cates it wouki promulgate a- ruic that contains a specafzc a list of

' ineligible costs, including such items as tank removals, cement and carpet at gas station ga,s pump
islands, lights and backfill. : : _
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_ _:'5. Inehgzbie costs are currentiy submnted in a varlety of ways Some PECFA site
owners may not bé aware that an ineligible cost is mciuded in a PECFA claim submitted by the
owner’s consultant. Under the bill, the owner would be held resp0n51ble for submission of the
ineligible costs.

6. The penalty provxs:on canid force ewners o take a more active role in revxewmg
a PECFA claim before the owner or consuitant subrmts the claim to Commerce. However, some
OWDers argue | that they iack sufﬁc;ent knowledge of PECFA requxrements and depend on thelr
_consuitant to subrmt a proper claam '

7. Owners can protect themseives from the penalty provxslon by 31gnmg contracts
w1th thexr censultams in which the consultants guarantee that no ineligible costs will be subm;tted
with the claim. Consuitants rmght see increased demand for thelr busmess xf they guarantee the
claims they submit for owners as _containing no mehglble costs, or that the consultant, niot the
owner, would bear any penalty charged for submittal of ineligible costs.

8. Some owners might argue that if the ineligible costs are submitted by the owner’s
consultant, the consultant, rather than the owner, should pay the penalty. However, under the
program the site owner or operator 13 conszdered to be respon51bie for the clalm

9. A lesser pena]ty prowsxon rmght serve as a similar deterrent o subrmttal of
- ineligible costs as the provision in the bill and would pose less of a financial burden for site
owners. For example, an amount equal to half (mstead of all) of the subrmtte{i ineligible costs
couid be deducted fmm ihe elxgxble C(}Sts

10. The Department of Agncuiture Trade and Consumer Pmtectmn (DATCP}
promulgated administrative rules for the Agrichemical Cleanup Program that specify that
ineligible costs shall bc deducted from the. claimed amount. In addition, the rules authorize
DATCP to deduct twice the amount of the mehgabie ciazm from the apphcant s total ciazm, the
same as the PECFA provision in the bill. However, before DATCP deducts the ineligible costs,
it must determine that the owner knew or should have known that the costs were ineligible.
DATCP promulgated program rules under its general authonty The statutes 'do not specify the
penalty for ineligible « CoSts. The DATCP program has received over $5 mzliwn in claims and the
double-deduct penalty ‘has been’ applied to approximately $9,000 out of over $300,000 in
ineligible costs. DATCP is currently reviewing the provision as part of an overall review of the
administrative rules for the program. While the industry wants the penalty eliminated from the
rule, DATCP indicates that the provision has saved the program significant amounts of time and
money.

11.  The penalty provision could be modified to include language similar to the
Agrichemical Cleanup Program to specify that Commerce could deduct ineligible costs from
eligible costs if the Department determines that the PECFA claimant or consultant knew or
should have known that the costs were ineligible. This might decrease the financial burden on

Conﬁherce s Buﬂdiﬁg and“E.n\.rir.omznéﬁtaj Régﬁiétion (Paper #271} Page 3



owners who are not aware that the claim included ineligible costs. The disadvantage of this
_appraach is that the Eegartmsnt couid bc encaged an expensava adrmmstrauve and/or legal
: proceedmgs tc) sustam such a fmcimg

12. While the provision requires Commerce to promulgate a rule " ideﬁtifying the
ineligible costs to which the penalty applies, it also first applies the penalty to claims submitted
on the first day of the thtrd month begmmng aftsr the effective date of the bill. It is unhkeiy that
_Commerce couid draf{ mies and obtain iegzslanve approvai of the final rufe within two months
of the effective date of the bill without being authorized to promuigate emergency mles The
effective date could be delayed, for example, to six months instead of two months. Either
delayed effective date would put owners and consultants on notice that they should stop including
mehglbie costs in cia;ms Commeree couid also be autherlzcd to promulgate emergency rules
to zmpiernent the prev;smn However promulgatzon of emcrgency rules reduces Ieglslame
| Teview ef the adnumstratwe mie process

AL-??EMATWES:_ TO BILL

1. Approvc the Govemor s recommendanon to reduce the amount of a PECFA award
paid to a claimant by subtracting the ineligible costs, as identified in administrative nile, from
the amount of eligible costs, for claims submitted on or after the ﬁrst day of the third month

_ begmmng after the e;ffectxve date of the budgat act. '

2. Modlfy the Governor's r&commendatxon to subtract an amount equal to half of the
-ineligible costs from the eligible costs when paying a- PECFA award mstead of subtractmg an
amount equai to all of the mel;glble costs. :

3. Modify the Govemor $ recommendanon to subtract the ineligible costs from the
ei;g;bie costs if Commerce deterzmnes that the PECFA clalmant or consultant knew or should
have known that thc costs were me,i;gzbie '

4. In addmon to Altemanve 1,2 0r 3: (a) delay the effecnve date of the provision
to the first day of the seventh month begmnmg after the effective date of the budget act; and (b)
authorx:«:e Commerce (0 promuigate emergency rules to Impiement the provision.

5. M_aiﬁtgin__cuﬁent law.

_ Prepared by: Kendra Bonderud
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Representative Gard

COMMERCE

Building and Environmental Regulation

PECFA -- Ineligible Costs [LFB Paper #271]

Motion:

Move to adopt Alternative 2, as modified, to require that if a consultant prepares a PECFA
claim for an owner or operator, that the consultant pay an amount equal to half of the ineligible
costs. Further, prohibit the consultant from charging the owner or operator for any penalty under

this provision. :

Note:

Commerce pays the PECFA claim to the owner or operator. The motion would require
Commerce to bill the consultant for the amount of the penalty if the consultant prepares the
claim. [If the owner prepares the claim the owner would have the penalty deducted from
payment. The motion would retain the requirement that Commerce identify ineligible costs in

administrative rule.
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Representative Gard

COMMERCE

Building and Environmental Regulation

PECFA -- Ineligible Costs {LFB Paper #271]

Motion:

Move to modify the Governor’s recommendation to require that if a consultant prepares
a PECFA claim for an owner or operator, that the consultant pay an amount equal to half of the
ineligible costs.

Note:

Commetce pays the PECFA claim to the owner or operator. The motion would require
Commerce to bill the consultant for the amount of the penalty. The motion would retain the
Governor’s recommendation to require Commerce to identify ineligible costs in administrative
rule and to provide an effective date for claims submitted on or after the first day of the third
month beginning after the effective date of the budget act. ' T

MO#

BURKE Y N A
DECKER Y N A
GEORGE Y N A
JAUCH Y N A
WINEKE Y N A
SHIBILSKI Y N A
COWLES Y N A
PANZER Y N A
JENSEN Y N A
QURADA Y N A
HARSDORF Y N A
ALBERS Y N A
GARD Y N A
KAUFERT Y N A
LINTON Y N A
COGGS Y N A

Motion #1531
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Paper #272 1997-99 Budget May 6. 1997
.- —— - TSSO —————— ]

- To:  Joint Committee on Finance

From ‘Bob Lang, Director
Legasiatwe Fiscal Bureau

ISSUE

PECFA‘ - Abovegrouud Tank Ehgib;hty {Commerce = Buﬁdxng and Envxmnmentai-
Regulation)

[LFB Summary: Page 152, #11]

CURRENT LAW

The Petroleum Environmental Cleanup Fund Award (PECFA) program provides
+ reimbursement- to- eligible owners and operaiors for -a portion of ‘the costs of cleanup of

'-"centaxmnatzon Afrom” ehgxbie petroieum ‘product storage’ tank systems Federally~regnlated.:;_ '

underground petroleum storage ‘tanks are not eligible ‘for PECFA after ‘they meet “federal
requzrements for upgrading or for new systems. There is no parallel requlrement for aboveground
petmieum storage tanks : : -

GOVERNOR

Eliminate PECFA eligibility for aboveground petroleum storage tank systems: (a) after
they meet state standards for upgrading an existing system: or (b) are new, aboveground systems
that meet state performance standards and that are installed after April 30,1991, Sites with
upgraded or new aboveground systems would remain eligible for PECFA, if they.are located on
a site on which a petroleum product discharge is confirmed before the upgrading requirements
are met or a new system is installed. The eligibility would continue until the earlier of May 1,
2001, ‘or until the 91st day after DNR ‘issues a case closure letter approving the cleanup of the
discharge’ that occurred before: '(a) the upgrading requirements were met:;'or (b) the new system
was installed: The provision would take effect on the ﬁrst day of the seventh month begmnmg
after the effectwe datf: of the bill.
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DISCUSSION POINTS ==

1. 1993 Acts 16 and 416 established that PECFA eligibility is generally not available
to new or upgraded underground petroleumn product storage tank systems that meet
Administrative Code Chapter ILHR 10 and federal standards. Tank systems that were upgraded
to federal and state standards prior to January 1, 1996, were eligible for PECFA until December
31, 1995, for certain PECFA-eligible contamination identified by that date if cleanup was begun
by January 1, 1996. Tank systems that compiete upgradmg to federal and state standards after
December 31, 1993, are eligible for PECFA for 90 days after upgrading is completed, if the site
owner or operator applies for-private pollution lability insurance within 30 days after upgrading
is completed.

2. . The current provisions related to moving upgraded and new federally-regulated
underground petroleum storage tank systems from PECFA coverage to private insurance do not
.apply 4o abovcground systems. . Aboveground: petroleum storage tank systems are not sub;ect to
federai upgradzng requirements. : :

3. The bill provides PECFA eligibility until:as late. as.:May 1, 2001, because that is
the deadline included in Administrative Code Chapter ILHR 10 for upgrading aboveground
petroleurn storage tanks over 5,000 gallons. As owners or operators upgrade these larger
aboveground tanks before May 1, 2001, they are currently required to cleanup centamination
found durmg the upgradmg precess

P 3 Tha pmvmwn _weuid generaiiy parailei provaszons for unclergmund systems and
x -f}mﬁve new and: upgradf:d above ound systems: (mostiy bulk ‘plants and tf:mnnals) outof. PECFA

-eligibility. Federal regulations require. federaliy~regu]ated underground systems to pmv;de proof
‘of financial responsibility for cleanup of spills. This means that after the. underground systems
are.no longer eligible for PECFA the owners must obtain private pollution liability. insurance.
There is no smniar federai or state requirement for aboveground tanks to obtain similar insurance.

5. The effeciive date (the first day of the seventh month beginning after the effective
date of the bill) would allow aboveground tank owners who have upgraded their tank systems
at least six months to obtain private poliution liability insurance. However, it could be argued
that a shorter time, such as three months, would provide sufficient. time for owners to obtain
private insurance. However; Commerce officials indicate that the private insurance market is less
well developed for aboveground tanks than for underground tanks and the deiayed effective date
may heip owners who choose 1o obtain przvatc insurance, . .

: 6. Currentiy, undergmund systems retain: PEC?A chg;b;hty for. 90 days after
upgrading is completed as-long as the owner or operator applies for private pollution liability
insurance within 30 days -after upgrading is completed. Thus, even if upgrading of .an
underground system is completed days before the December, 1998, federal upgrading deadline,
the site would retain PECFA coverage for 90 days if the owner applies for private insurance
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within 30 days. In comparison. under the bill, aboveground systems:for which upgrading is
completed less than 91 days before May 1, 2001, lose PECFA eligibility on May 1, 2001, not
90 days after upgrading is completed. Provision of 90 days of PECFA eligibility after
completion of upgrading for those who apply for insurance within 30 days would more closely
parallel the provision for underground tanks.

7. The following types of tanks do not have to meet state‘upgrading requirements
and, under the bill, would continue to be eligible for PECFA indefinitely: (a) aboveground
petroleum storage tank systems with 5,000 or less gallons {Commerce believes there may be a
few of these tanks at bulk plants); (b) home heating oil tanks (maximum PECFA award of
$7,500); and (c) farm fuel tanks with 1,100 or less gallons that are more than 40 feet from a
building (maximum PECFA award of $100,000).

8. Commerce’s 1997-99 biennial budget request recommended providing PECFA -
eligibility until May 1, 2003, for aboveground tanks that do not have to upgrade. The provision
is not included in the. budget bill. Commerce’s recommendation would provide four years after

the state upgrading deadline that nonwregulated aboveground tanks could use to identify any
PECFA-eligible cleanup costs. The additional four years could be viewed as a way of phasing
out PECFA eligibility over time, first for federally-regulated underground tanks, second for state-
regulated aboveground tanks and finally for non-regulated aboveground tanks. In addition, if the
same deadline of May 1, 2005, would be provided for home heating oil and farm fuel tanks, it
could effectively phase out PECFA eligibility for all tanks where contamination is identified after
that date.

' ALTERNATIVES TO BILL.

I. Approve the Govemnor’s recommendation to eliminate PECFA eligibility for
aboveground petréleum storage tank systems after they meet state standards for upgrading an
existing system or are new, aboveground systems that meet state performance standards and that
are installed after April 30, 1991.

2. Approve the Governor’s recommendation, but change the effective date from the
first day of the seventh month to the first day of the fourth month after the effective date of the
biennial budget act.

3. Approve the Governor’s recommendation. Further: (a) change the effective date
from the first day of the seventh month to the first day of the fourth month after the effective
~ date of the biennial budget act; (b) specify that the site would retain PECFA coverage for 90
days after completion of upgrading if the owner applies for private pollution liability insurance
within 30 days after upgrading is completed; and (c) specify that all petroleurn storage tank
systems that are not subject to upgrading requirements in administrative rules are not eligible for
PECFA for contamination identified and remediation begun after May 1, 2005.
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4.... . .Maintain. current law.

Prepared by: Kendra Bonderud
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Paper #273 1997-99 Budget o May 6, 1997
_ :

To: Joint Committee on Finance

' 'F_i‘_am.: | Bob ___Lal;g.,_ Director B
Legislative Fiscal Bureau

ISSUE

PECFA -- Eligibility for NomUpgraded Tanks (Commerce -- Bailding and
Environmental Ragulatmn}

[LFB Summary: Page 153, #12]

CURRENT LAW

' The Petroleum Envxronmental Cleanup Fund Award (PECFA) program provzdes
_rmmbursamant to ehgible OWners ami operators for most of the costs of cleanup of contamination
from ehgible petroleﬁm product sterage tank systems Commerce deducts a statutory deductible
from the amount of the ehgxbie costs.” For underground tanks the deductible is $2,500 plus 5%
of ehg1bie cos{s, up to $7,500 per occurrence; for aboveground tanks it is genera.liy $15.000 plus
2% of ehgxbie costs over $200 OGG Federaily regulated new systems or systems that are
upgraded to meet federal standards are no longer eligible for PECFA. Sites where the owner or
operator has received a prior PECFA award for a cleanup are no longer eligible for PECFA.

GOVERNOR

Repeal the current statutory provision that denies PECFA eligibility for sites with previous
PECFA awards, which would provide continued PECFA eligibility for sites that have been
cleaned up untal they meet federal and state upgradmg standards '
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DISCUSSION POINTS

1 Federal law requires federally-regulated sites that are not eligible for PECFA
awards to be covered by private pollution liability insurance or to provide other means of
demonstrating proof of financial responsibility for new releases of petroleum products.

2. Some sites have undergone a PECFA~ellg1ble cleanup but the owners have not
upgraded or replaced tanks to meet the 1998 federai or 2001 state deadline to upgrade or close
the tanks. For example, a site ownér:’ (a) may ‘have completed a cleanup and replaced the tanks
but did not replace piping or install spill detection equipment so the site does not yet meet the
federal upgrading requirements; or (b) may not have had sufficient funds to completely upgrade
the tank systems at the same time that the owner completed a cleanup but will complete the
upgrading at a later date before the upgrading deadlines. No estimate of the number of s1tes that
would be affected under: the bill is avaﬂabie

3. Concerns have been raised that owners of non- upgradﬁd su¢s wnh a przor PECFA

award may encounter difficulty in obtaining private sector insurance.

4, Commerce officials indicate that private sector pollution liability insurance is
generally available for $300 to $400 per tank per year, but that private insurance for sites where
petroleum storage tanks do not meet federal or state upgrading requirements related to installation
and safety is not as readily available or affordable. The Petroleum Marketers Association of
Wisconsin and Wisconsin. Assoc;atmn of Convemence Stores have negotiated a pollution legal
lzablhty and- correctwe acnon insurance pohcy thh Amer;czm International Specaaitv Lines
Insurance. iaﬁered to’ Wisconsm for Assc}czauon members The pohcy pmwdes insurance fornew
_fand upgraded undergreund petroieum pmduct storage tank systems beyond ihat reqmred under
federal requ:rements with a mzmmum prermum of $1 500 per site {Which would typlcafly mclude
three tanks) per year. This msurancc is available to sites that. have not completed upgrading, but
Eypzcaiiy at a higher cost that vanes by s;te dependmg on. what 15 known aboui _any past
contamination.

5. Under the bill, PECFA program costs would increase if sites that had a previous
PECFA award and did not upgrade tanks to meet federal and state requiremnents at the time of
the cleanup have a subsequent release of petroleumn products and undergo another PECFA
cleanup. . Currently, the _su-bsequent_release would not be eligib_ie for PECFA,

6. Commerce md:cates that 1t 13 semetzmes dzfﬁcult to detcmune whaiher ihe source
and cause of subsequent spills is from a new spill or from historical contamination which was
eligible under the original PECFA claim. When Commerce cannot prove that contamination is
new, it generally approves subsequent cleanup as a reopening of the original PECFA claim.
After a tank is upgraded, leak detection equipment can make a clearer determination of when
contamination occurred. PECFA costs could increase substantially for sites where the
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Department determines the subsequent contamination is the result of a new spill rather than part
of the original spill.

7. It could be argued that a site should not be eligible for more than one PECFA
award and that the PECFA program should not continue to fund costs incurred for subsequent
spills at sites where the owner opted not to complete the upgrade (including required spill
prevention and leak detection equipment) at the time of the original cleanup. That is, the effect
of the bill would be to shift the cost for subsequent cleanups from the owner to the state until
the upgrading is completed, while owners who completed upgrades would not be covered. This
could be viewed as placing owners who voluntarily complied with the more costly and stringent
requirements to prevent future spills at a competitive disadvantage to owners who did not fully

upgrade.

ALTERNATIVES TO BILL

1. Approve the Governor’s recommendation to repeal the current statutory provision
that denies PECFA eligibility for sites with previous PECFA awards.

2. Maintain current law.
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