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Mailing Address:
Post Office Box 7864
Madison, W1 53707-7864

STATE OF WISCONSIN
DEPARTMENT OF ADMINISTRATION
101 East Wilson Street, Madison. Wisconsin

TOMMY G. THOMPSON
GOVERNOR

MARK D. BUGHER
SECRETARY

September 18, 1998

The Honarable Tim Weeden
State Senate

203 East, Capitol

Madison, Wl 53707-8852

The Hongrable John Gard
State Assembly

315 North, State Capitol
Madison, Wi 53707-8952

Dear Senator Weeden and Representative Gard:

Attached is our report as required under s. 18.50, Wisconsin Statutes, on the number of federally fundad
positions approved during the April 1 - June 30, 1998 quarter. Also shown are changes in positions
approved by the UW-System and by the Legislature during the same period. There were 13.0 federal
positions approved in the quarter and 4.0 defeted for a net increase of 8.0 FTE.

Of the new positions created, the Department of Public Instruction received 1.0 FTE for Learning Support,
Instructonai Services. The Depariment of Transportation received 1.0 FTE for a policy advisor pasition.
The Department of Veterans Affairs received 1.0 FTE for cemetary operations. The Department of Health
and Family Services received 3.0 FTE for Women, Infant and Children Administration, 1.0 FTE for
Children's Mental Health Services, 2.0 FTE for North Woods Wraparound, 1.0 FTE for Mental Heaith
Systems and 3.0 FTE for the Bureau on Aging.

Also attached is our report on the surplus positions created for the same quarter.

We would b}happy/tga%swer any questions you may have on these reporis.

;rk D.
Secretary

Attachments (2)
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STATE OF WISCONSIN \ ETHICS BOARD

James R. Morgan
Chairman

Paul M. Holzem

David L. McRoberts

Robert G. Borgwardt September 2,1998

Joanne R. Orr
Dorothy C. Johnson

Senator Timothy Weeden, Co-Chair
Joint Committee on Finance

On the capitol square at:

44 EAST MIFFLIN STREET
MADISON, WISCONSIN 53703-2800
608 266-8123

R. Roth Judd
Executive Director

1 East Main, Rm203 ;
Madison, WI INTER-D i

% |
Representative John Gard, Co-Chair I DEPARTM:NT OF ADMINISTRATION !
Joint Committee on Finance : STATE BUDGET OEFICE

State Capitol, RM 316N
Madison, WI INTER-D

Re: Likely request for supplemental
appropriation under § 13.101(3),
Wisconsin Statutes

Dear Senator Weeden and Representative Gard:

From time to time matters involving possible violations of the lobbying law
and ethics code come to the Ethics Board's attention and merit the Board's

review. The Board investigates most of these matters using
resources. However, the Legislature has not made available

existing staff
an appropriation

that permits the Board to carryout its statutory directive to investigate these

matters when that requires the hiring of special investigativ

e assistance.

In FY 1998 the Ethics Board spent only $6,121.46 for assistance with
investigations and during the same period collected and deposited to the state

school fund penalties amounting to $1,515.00.

I will continue to exercise prudence with respect to expenditures related to
enforcement of the statutes the Ethics Board administers, but I alert you that
the Ethics Board may turn to your committee for a supplement to meet
investigations' costs as the Joint Committee has annually prescribed since

1989.




Senator Timothy Weeden
Representative John Gard
September 2, 1998,1998

Page 2

In keeping with your committee's instructions in prior yvears I shall expect:

1. To proceed to incur expenses in connection with the investigation of
possible violations of the lobbying law and ethics code and those laws'
enforcement,

2. To keep you, the co-chairs, informed of costs the Ethics Board incurs as
investigations proceed, and

3. That, in order to meet the financial obligations the Ethics Board has
incurred for investigations, to request supplemental funding from the
Joint Committee under §13.10 Wisconsin Statutes for established
financial obligations for work already completed.

I will very much appreciate your confirmation that I should proceed in the manner
just indicated or other instruction if you think a different course i$ more

appropriate.

Sincerely,

(
\Q,ipéetor

cc: Bob Lang, Legislative Fiscal Bureau
Tricia Collins, Legislative Fiscal Bureau
— Dan Caucutt, Committee Secretary
Deborah Uecker, Dept. of Administration-

- HN09 - AdministrationNA. Budgeth\vii. Bdgt $7-99\a.} 13.10NFY 88\13.10BdgtFY9.doc






STATE OF WISCONSIN Mailing Address:

DEPARTMENT OF ADMINISTRATION _Post Office Box 7864
101 East Wilson Street, Madison, Wisconsin Madison, W1 53707-7864

ToMmmy G. THOMPSON

GOVERNOR
MARK D. BUGHER

SECRETARY

September 3, 1998

The Honorable Timothy Weeden The Honorable John Gard
Senate Co-Chair Assembly Co-Chair

Joint Committee on Finance Joint Committee on Finance
1 East Main Street, Room 203 315 North, State Capitol
Madison, WI 53702 Madison, WI 53702

Dear Senator Weeden and Representative Gard:

Attached is the first of two progress reports regarding implementation of the revised
memorandum of understanding between the Departments of Administration (DOA),
Commerce {Commerce} and Natural Resources (DNR} concerning the PECFA program.
As required by 1998 Act 237, this report is submitted for Joint Committee on Finance
consideration at its September 1998, s. 13.10 meeting. These progress reports are
intended to communicate the efforts of the two agencies toward limiting cleanup costs
and speeding site closures.

Both agencies have worked diligently in seeking ways to streamline the site
investigation and closure process. Furthermore, significant progress has been made
in linking the site databases of the two agencies in order to ensure that sites are
being appropriately classified and assigned. Given the complex nature of cleanup
work and the multitude of sites involved, discussions regarding changes to
procedures to more rapidly investigate and close sites have at times been time
consuming. However, staff and management of both agencies are to be commended
for their commitment to the process.

The attached report represents much work that is in progress and a data reporting
system that needs significant refinement. The document also summarizes efforts
made during eight MOU meetings held over the last 3 months. Key elements of the
report are summarized below:

Unclassified sites and case assignment. DNR reviewed the status of all sites by June
12, 1998, as required in the MOU, and provided Commerce and DOA with a report.
Approximately 16% of all sites identified on the DNR database do not have a
classification primarily due to lack of a site investigation report. All other sites have
been classified and assigned to the appropriate agency based on priority level.
Classification and assignment of new sites to the appropriate agency by consultants
has begun on a pilot basis. This streamlining effort will be reviewed by both agencies

by March 31, 1999,

Classification of sites: As of September 2, 1998, a total of 10,916 sites had been
identified on both the Commerce and DNR databases. Of that number, 8,758 sites
(80%) are assigned to DNR and 2,158 sites (20%) are under Commerce jurisdiction.




Senator Timothy Weeden and Representative John Gard "
September 3, 1998 -
Page 2

Another 5,571 sites in the DNR database still need to be reconciled with Commerce
records. An unknown of number of these sites may be PECFA-eligible. Of the 10,916
sites appearing in both databases, 4,946 sites (45%) have been closed. Over 75% of
the sites closed under DNR jurisdiction and 70% of sites closed under Commerce
jurisdiction were completed within four years. Based on site classification criteria
defined in the MOU, primarily due to groundwater contaminants exceeding the
preventive action limit, approximately 62% of active sites in the database are
classified as high priority. A review of all active and closed sites on the database
finds that 45% have been classified as high priority.

Mini-investigations: This is an area where both agencies agree that there may be sites
that can be rapidly investigated and closed at relatively low cost. They continue to
work toward developing an implementation procedure that gathers enough
information at the lowest possible cost to ensure a complete cleanup. Critical steps
yet to be completed include outlining the scope of these procedures and developing
guidance documents for agency staff and the public. The agencies are resolved to
completing these tasks as soon as possible.

Public bidding and_bundling of sites: In response to Commerce’s latest emergency rule
for the PECFA program, the mix of sites with lower cost cleanup plans appears to
have improved dramatically. The emergency rule establishes an $80,000 cost cap for
sites that agree to adhere to the cap in exchange for less department oversight and
quicker claim review. In the three months prior to implementation of the emergency
rule, 16.6% of 390 submitted site plans were for less than $120,000. Since the
effective date of the emergency rule, 31.3% of 128 submitted site plans were for
$80,000 or less.

Bundling of sites is still in the very early stages of implementation. However, on the
one bundle that has moved forward, savings of $213,000 were achieved through
lower excavation, disposal and backfilling costs. Commerce has also noticed
increased interest in this approach from site owners. Conclusions from the initial
stages of this initiative are that high quality investigations are critical and that
creative strategies may be necessary to address unavoidable cost overruns.

The great majority of the effort over the last three months has been focused on
reconciling a variety of data to ensure sites are appropriately classified and assigned
to the two agencies. The next six months will focus on continued streamlining of the
site closure process, including a more complete plan for implementing mini-



Senator Timothy Weeden and Representative John Gard
September 3, 1998
Page 3

investigations at appropriate sites. All three agencies have embraced the need to
bring together their respective expertise toward ensuring a successful cleanup
program at the lowest possible cost.

Members, Joint Committee on Finance
Bob Lang

Representative Johnsrud
Representative Duff

Secretary McCoshen

Secretary Meyer




State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

101 5. Webster S8t

Tommy G. Thompson, Governor Box 7921
George E. Meyer, Secretary Madison, Wisconsin 53707-7921
Telephone 608-266-2621

FAX 608-267-3579

TDD 608-267-6897

T T

o L ] e P e e T

T T e —
WISCONSIN Ea
DEPT. OF NATURAL RESOURCES

September 2, 1998

s T W B onW s \
Mark D. Bugher, Secretary EFL i Ei W It
Department of Administration | <§
P.O. Box 7864 0t sep - 31098
Madison, W1 53707-7864 l
PAR o] OF ADWINISTRATION
DRt BUbGet FFICE

Dear Secretary Bugher:

The Departments of Natural Resources and Commerce are pleased to transmit to you, the first of
the quarterly status reports that the PECFA program is charged with providing.

In the report, our two agencies provide a summary of the progress that we have made in
implementing the Memorandum of Understanding (MOU) that exists between the two
departments. Additionally, we provide an update on demographic information such as the
number of sites within the program, the sites under the jurisdiction of each agency, progress in
achieving site closure and other important information.

During the summer, the two agencies, working with guidance from the Department of
Administration, have made significant progress in improving data flow and in implementing
provisions of the MOU. We hope that you conclude that the attached report confirms that
progress. If you, or your staff, have any questions regarding the report, please contact us so that
we can provide any needed clarification.

| L ﬁ W /%1-’7:34'
f" William J. McCoshen George E. Méyer

Secretary, Department of Secretary, Department of
Commerce Natural Resources

cc D. Schmiedicke

{3 Quality Natural Resources Management
Primed an Through Excellent Customer Service

Raeycied
Paper




REPORT TO JOINT FINANCE
Progress on Implementation of the Memorandum of Understanding
Between the Departments of Commerce and Natural Resources Relating
to the PECFA Program

Table of Contents

Chapter 1. General Summary on Progress on Implementation of the MOU
Chapter 2. Classification of Sites

Section 1. Definitions of Classifications

Section 2. DNR Progress on Classifying Sites

Section 3. Percentage of High Priority Sites

Chapter 3. Progress in Impieménta{ion of the Bundling and Public Bidding Processes

Chapter 4. Tables




Chapter 1

General Summary on Progress on Implementation of the MOU

Introduction:

Since completing the revision of the MOU between the two agencies on May 8, 1998,
staff from the Departments of Natural Resources and Commerce have been meeting on a
regular basis to further develop the provisions of the MOU and to coordinate program
actions. Meetings have taken place on June 9, June 11, June 18, July 1, July 15, August
13, August 19, and August 26, 1998. The major topics of these meetings have been:

1. Transfer of sites to Commerce where a complete tank closure assessment shows no
contamination above 100 ppm GRO/DRO.

2. Data elements and data exchanges for the quarterly joint reporting to the DOA and the
Joint Committee on Finance.

3. The pilot project to allow consultants to determine which agency has jurisdiction on
sites and the submittal of the Site Investigation Report (SIR) directly to the cognizant

agency.

4. Reporting requirements for sites wishing to use the under $80,000 flexibility options
in PECFA's emergency rule.

Significant progress was achieved in a number of the topic areas and a more detailed
description of this is included in the following section titled “Progress on Deadlines".
Although progress has been achieved on coordination and implementation issues, a large
amount of work remains. However, progress continues to be made and movement
continues towards resolution of key points.

Progress on Deadlines Established in the MOU:
1. June 12, 1998: Assess status of sites that were "unassigned”. (Section E of the MOU)

Status: DNR regional staff reviewed all case files to make sure they located all site
investigation reports (SIRs). Staff updated the DNR tracking system (BRRTS) and a
report was sent to DOA and Commerce on 6/12/98. DNR discovered in late July that the
table from which the report was derived was slightly outdated and will supply a new list
after the Commerce and DNR databases are correlated.

2. June 30, 1998: Transfer all sites to Commerce where groundwater contamination
exists, but where all compounds detected are less than the PAL. (Section C of the MOU)



Status: The DNR tracking system does not specifically identify these sites. Regional staff
looked for sites in this category when they reviewed case files for the June 12 deadline.

" The sites that were identified were transferred by the June 30, 1998 date. Due to the large
volume of files and the short time to review those files, it is possible that some sites were
missed that should have been transferred. Transfers will occur as they are identified

3. June 30, 1998: Implement a mini-investigation process (Section D of the MOU).

Status: This is an area where progress has been made on the definition of sites that would
be subject to the mini-investigation and in understanding what would be encompassed by
the investigation process. Work remains, however, on the detailing of actual procedures
and the exact controls that will be placed on the investigation process.

In addition to the mini-investigation process, which would limit sites to expenditures of
no more than $3,000, the work group is also looking at how to identify sites that could
limit investigation costs to the $10,000 - $12,000 range. Core points that need
completion are how to identify these sites, allowable cost and work activities and
methods of communicating this new process to site owners and consultants. Guidance
documents will need to be prepared to provide information to the public and the
respective staffs in order to successfully implement the program.

4. June 30, 1998: Agree on a common set of data fields for determining number and
status of PECFA sites between the two agencies (Section J of the MOU).

Status: Completed June 19, 1998. Agreement was completed on a method of matching
existing PECFA identification numbers with the DNR BRRTS case number. This match
of numbers will be the link between the databases. In addition, the agreement states that
a BRRTS number will be created for each contamination occurrence identified through
the investigation and that the DNR will add necessary "flags" to the BRRTS system in
order to extract information on PECFA sites. The decisions arrived at have allowed the
development of data reports to continue and made possible much of the information that
is included with this report.

5. July 1, 1998: Create a pilot process to allow consultants to submit site investigation
reports to the appropriate agency. Evaluate effectiveness by March 31, 1999 (Section E

of the MOU).

Status: A process was agreed upon at the June 11th MOU meeting. A letter was
prepared based upon the agreement and signed by both DNR and Commerce. A mailing
of the letter to the PECFA consulting firms was completed and the pilot has been
implemented.

6. July 31, 1998: Classify all "unknown" sites with site investigation reports (SIRs)
received before Feb. 1, 1998, unless the SIR was incomplete or there were extenuating




circumstances. Transfer the low and medium priority sites to Commerce (Section E of
MOU).

Status: This task was completed by the DNR Regions by the July 31 deadline for all sites
identified during the assessment of "unknown" sites. Low and medium priority sites were
transferred to Commerce and additional information requested for all sites where the SIR

was insufficient to determine classification.

7. August 17, 1998: Meet to discuss first joint report to DOA and the legislature
(Section J of the MOU).

Status: This topic was first discussed at the June 19th meeting and again on August 19,
1998.

8. August 31; Provide first report to Legislature (Section J of the MOU).

Status: The deadline is satisfied by this report. Programmers in each agency generated
required reports called for in the MOU. The first run of these was scheduled for August
14 and the data is about 90% reconciled at this time. Each agency was responsible for
completing specific sections of the report and providing the necessary information to
respond to the legislative reporting requirement. This first report may lack some of the
refinement of subsequent reports but it is expected to be able to answer key legislative
questions.

9. August 31, 1998: Classify all unknown sites with SIRs received before June 1, 1998
unless the SIR was incomplete or there were extenuating circumstances. Transfer the low
and medium priority sites to Commerce (Section E of the MOU).

Status: This task was completed by the DNR Regions while completing task 6.
10. September 15 1998: Develop a data model (Section J of the MOU).

Status: The data model is essentially complete.

11. September 30, 1998: Develop additional cost caps and a rate catalog for inclusion in
the final PECFA rule (MOU transmittal letter).

Status: A working draft of additional cost caps and allowable rates and activity levels is
expected to be available by the September 30th deadline. The working draft will be
presented to review groups and other interested parties for comment and then
incorporated into the PECFA rule.

12. October 1, 1998: Establish a process where SIRs are reviewed and the priority
established within 60 days of receipt of the SIR. Transfer sites to Commerce within 14
days of priority being established (Section C of the MOU).



Status: This process is in the implementation phase. However, the pilot project for
consultant self-classification of sites and submittal to the appropriate agency may
eliminate the need for file-transfer reviews at the DNR.

13. October 15, 1998: Decide upon implementation of data model (Section J of the
MOU).

Status: A basic agreement has been established but some final changes may be needed
based upon new information learned during the first reporting cycle. Efforts will continue
to be made to generate reporting improvements and to eliminate data inconsistencies.

14. October 31, 1998: Joint review of a segment of high priority sites where
contamination is between the preventive action level and the enforcement leve] (Section

C 4 of the MOU).

Status: This project, aimed at more timely site closure, has not been addressed in the
MOU meetings yet.

15. December 1, 1998: Hold first peer review meeting to involve staff in ongoing
consistency efforts, and prepare a report within 60 days of the meeting (Section N of the

MOU).
Status: This activity has not yet begun.
16. March 31, 1999: Evaluate success of consultant pilot.

Status: As the pilot is less than a month old, this has not yet been discussed.




Chapter 2

Classification of Sites
Section 1. Definitions of Classifications.

1997 Act 297, Section 9155(1g)(f) requires: “A summary of the definitions in the
memorandum of the understanding of high, medium and low priority sites and the reasons

for those definitions.”
The definitions of high, medium and low priority sites in the MOU are:

1. High priority site (responsibility of DNR) - means a remediation site which meets one
or more of the following criteria:

a. Presence of a hazardous substance other than petroleum from a petroleum product
storage tank system.

b. Contamination to an area of exceptional environmental value where the discharge
would pose a greater than normal threat.

c. All sites with confirmed groundwater contamination where any compound
detected is equal to or greater than an established PAL in NR 140.

2. Medium priority site (responsibility of COMMERCE) - means a remediahon site that
meets the following criteria:

a. No evidence exists that the site is contaminated by a hazardous substance other
than the petroleum product that was discharged from the petroleum storage tank
systems; and

b. All sites with confirmed groundwater impacts at which all compounds detected are
less than an established PAL in NR 140.

3. Low priority site (responsibility of COMMERCE) - means a remediation site where
there is only petroleum contamination in the soils and no threat to groundwater. There is
also no evidence that the site is contaminated by a hazardous substance other than the
petroleum product that was discharged from the petroleum storage tank systems.

As can be seen from the MOU language, there are three possible reasons for classifying a
site high priority, the presence of non-petroleum contaminants, groundwater
contamination above standards or a release into an area of exceptional environmental
value. Non-petroleum contamination was selected as a reason for classifying a site as
high rather than medium or low priority because the statutes (s. 101.144(2)(b)2., Wis.
Stats.) specifically state that sites transferred to Commerce may not be contaminated with
a hazardous substance other than the petroleum product that was discharged from a

petroleum storage tank.




Groundwater contamination above a standard was selected based on the threat such
contamination poses to public health, safety and welfare and to the environment. In
developing its rules on soil cleanup standards, the DNR found that the critical pathway
for petroleum compound contamination to reach potential receptors was most often the
groundwater pathway. In addition, the potential for contaminant migration is higher once
the contamination reaches the groundwater. Since the Preventative Action Limit (PAL)
is set to serve to inform the DNR of potential groundwater contamination problems and
establish the level at which the DNR is required to commence efforts to control the
contamination, that level was also selected to serve in the classification of these
remediation sites. DNR and Commerce have also agreed that sites contaminated with a
substance for which no groundwater standard exists should initially stay with DNR.
DNR consults the Division of Health on these sites, and if Health determines there is no
significant environmental risk with the level of contamination present at the site, it will be

transferred to Commerce.

Exceptional environmental vaiue was selected to protect areas that might be more
sensitive to contamination than other areas of the state. Discharges in these areas could
pose a greater threat to the environment than discharges in other areas and it is
appropriate for sites in these areas to be classified as high priority.

Section 2. DNR Progress on Classifving Sites.

Section 9155(1g)(a) of Act 237 requires information on the progress DNR has made in
determining the classification of sites as high, medium or low priority. The current status
of the classification of sites covered in the MOU between the agencies is contained in the
table “Petroleum Tanks Sites by Priority Rank”.

Petroleum Tank Sites By Priority Rank

Counts by Priority Rank
High Medium Low Unknown Total
Sites In Both Commerce and DNR Data Bases
DNR Open Sites 3,700 G2 118 1,172 5,082
DNR Closed Sites 1,101 996 1,332 247 3,676
Commerce Open sites 53 286 490 59 888
Commerce Closed Sites 33 377 805 55 1,270




Sites Only In DNR LUST Data Base

DNR Open Sites 974 67 149 854 2,044
DNR Closed Sites 485 645 1,960 346 3,436
Commerce Open sites 3 20 59 6 88
Commerce Closed Sites 0 0 3 0 3

The information on the sites in the tables in this report is split into two segments. The
first segment is that set of sites where the agencies have matched the Commerce
occurrence to a DNR activity and the sites are included in both agencies’ databases. This
set of data is the most important for this report as it contains most of the discharges from
petroleum storage tanks that are PECFA-eligible or covered by the MOU. (Note: Both
PECFA-eligible and non-eligible sites were transferred to Commerce in the 1995-1997
Budget Bill.) The second segment contains information on sites that are in the DNR
LUST database but could not yet be matched to a Commerce occurrence. These sites
have just been identified in the preparation of this report. The agencies have agreed on a
plan to further investigate which of these sites are PECFA-¢ligible or covered by the
MOU. This should be resolved prior to the next report, due on December 31, 1998.

The data in the table was derived from the data model that merges the Commerce and
DNR databases. The databases were not fully reconciled at the time this report was
prepared, i.e., September 2, 1998. For example, in the table there are only around 11,000
sites currently listed as tracked in the Commerce database, while in reality that system
contains around 12,600 occurrences. The difference occurs because at this point in time
staff were unable to find matches for roughly 1,600 Commerce occurrences in the DNR

data base.

The ongoing reconciliation of the databases also affects the priority ranking of the sites.
To determine the percentage of high priority sites, some of the figures in the tables will
need updating to address obvious inconsistencies. For example, the table indicates that
there are a number of high and unknown priority sites transferred to Commerce and a
number of low and medium priority sites still at DNR. It is unlikely that these numbers
are accurate. DNR would need to classify a site to transfer it to Commerce and high
priority sites are not knowingly transferred. It is likely that DNR’s database was not
completely updated when these sites were transferred. DNR field staff were contacted
when test runs of the data model showed active, low and medium priority sites remaining
at DNR. The main reason this shows up in the report is that the database had not yet been
updated to show the correct status and/or classification of a number of sites.




During the last two months, the staff responsible for updating the database have
undertaken a major effort to match the 12,600 petroleum discharge sites in the Commerce
data base with the 20,000 hazardous substance discharge sites in the DNR data base.
They also have put in a lot of time identifying sites, classifying those sites, and
transferring the appropriate sites to Commerce to meet the June 12, June 30 and July 31
deadlines in Sections C and E of the MOU. As these efforts took priority, DNR
temporarily fell behind on data entry.

Also, there were a number of sites classified as medium and low that were classified
under an earlier classification system. The implementation of the data model identified
these sites. The reconciliation and correction of the databases through the data model is
not yet complete and the reports generated using the data model have proven to be a very
useful tool to identify inaccurate data. Reconciliation of the data is an iterative process,
involving running the reports, identifying inaccurate data, correcting the data and
rerunning the reports. With each iteration the percent of inaccurate data will decrease.
As the data model came on line in the last week of August, there has not been sufficient
time to correct all the inaccurate data identified to date. The information will be much
more accurate for the report due December 31,1998.

Section E of the MOU required the DNR to identify and classify all sites where SIRs have
been submitted by specific deadlines. This was discussed in Chapter 1. DNR staff report
that they have gone through files, found the SIRs, classified the sites and transferred the
appropriate sites to Commerce. As the data-entry staff were busy on other efforts as
previously mentioned, the DNR database has not yet been fully updated to reflect the
results of the most recent classifications and transfers. This too will be more accurately
represented in the December 31, 1998 report.

Section 3. Percentage of High Priority Sites.

Section 9155(1g)(g) of Act 237 requires a description of causes for the number of high
priority sites if more than 30% of the total known active petroleum discharge sites are
classified as high priority. As mentioned above, the Commerce and DNR databases have
not been fully reconciled, so the percent of active sites that are high priority can not yet be
precisely calculated. However, it is obviously greater than 30%. Considering all active
sites, including those with unknown priority, 60% to 70% are classified as high priority.
Considering only active sites that have been classified as high medium or low priority,
70% to 80% are classified as high priority.

Most sites are high priority because they have groundwater contamination that exceeds
one or more groundwater standards. Over 95% of the high priority sites have
groundwater contamination that exceeds standards. About 20% of the high priority sites




are contaminated by a hazardous substance other than the petroleum product that was
discharged from the petroleum storage tank systems. Very few sites are classified high
priority because of contamination to an area of exceptional environmental value where
the discharge would pose a greater than normal threat to the environment. The DNR is
aware of only one, a site in the Kewaunee Marsh. In summary, roughly 80% of the high
priority sites are high priority solely because of groundwater contamination, 5% solely
because of co-contamination with non-petroleum substances and 15% have both
groundwater contamination and co-contamination. Less than 1% are classified as high
priority due to contamination to an area of exceptional environmental value.

The agencies have no day-to-day control over the percentage of sites ranked as high
priority. Staff use the definitions in the MOU and rank sites accordingly. The

definitions have been modified to ensure that sites that have groundwater contamination
below the PALSs are transferred to Commerce. At the time the legislation dividing the
jurisdiction of site between Commerce and DNR was drafted, DNR estimated that 30% of
the active sites were ranked as high priority. That was true at that time, but the number
varies significantly depending on the information submitted in the SIRs.




Chag ter 3

Progress in Implementation of the Bundling and Public Bidding Processes

On April 21, 1998, the Department of Commerce's latest emergency rule became effective. In
that set of programmatic changes, the PECFA program attempted to create a series of cost control
measures. Changes implemented in the rule ranged from the timing of progress payments to the
review of existing sites for cost effectiveness and performance. Within these changes was an
attempt to introduce additional competition into the remediation of contaminated sites.

In a previous rule change, PECFA introduced the competitive bidding of commodity services
including laboratory, excavation, trucking, soil treatment, drilling and other essential remediation
activities. What was not successfully introduced into the active remediation process was any
level of competition to get the lowest cost remedial approach implemented on a site or to perform
consulting services in the most cost efficient manner. To accomplish these two goals, the
emergency rule incorporated the statutory authority, that the program had been provided, to
create bundles of sites and services. In addition, it established that for sites not situated well for
bundling (proximity being a key factor) an additional cost reduction tool would be bidding,
among consulting firms, for both remedial strategy and cost.

The emergency rule provisions created a structure for implementation that included consultants
submitting, for their claimants, the proposed remedial strategy and total cost to bring a site to
closure. This cost would then be evaluated by the PECFA program to determine whether it
should be:

e Approved for the site and established as a maximumn cap on the remediation effort.
Bundled with another site in an effort to reduce total cost.
Sent through a public bid process to determine if there was a lower cost available in the
market.

In a public bid process the original remedial alternative cost submitted by the consultant for a site
is the "first bid" and will be included in the final bid comparison to determine the lowest cost to
achieve site closure.

Program staff, working with the review of remedial alternatives, has established a set of filters
that look at what direction is most appropriate for a site submitted to the program under the new
rule. These filters attempt to screen for those sites where the savings through bidding or
bundling will substantially outweigh the administrative cost of bidding or managing a bundle of

sites.

The filters look at total cost, number of sampling events, cost of continuing work and whether
consultant costs are disproportionate to the complexity of the site. All this is used to determine if
there is the potential for other consulting firms providing the same level of work at less cost.




Finally, the staff also looks at the remedial approach. If there appear to be lower cost
alternatives, which have not been proposed, the site is a candidate for either bidding or bundling.

$80.000 Sites

Although the primary vehicle for competition in the administrative rule was the bidding and
bundling processes, other features included in the rule have taken on new significance. These
other elements include the provisions on:

o $80,000 or less sites
o Priority claim review of sites

As an incentive for owners to use the closure and flexibility tools that the DNR created and to
emphasize total cost control, PECFA included in the emergency rule a provision that allowed
sites which could be completed (excluding interest) for $80,000 or less to move ahead with their
work with less control and intervention by the Department. These sites would be exempt from a
number of control provisions and, in addition, would receive priority claim review. It was
believed that the flexibility and the priority review would induce some owners and consultants to
take more control and to reduce the cost of sites that would otherwise been in the $100,000 to
$150,000 range. Because the $80,000 includes the cost of investigation, accomplishing a site for
this dollar amount would be a significant reduction over an average PECFA site.

Although there is no true average PECFA site, the program has consistently had a grouping of
sites that fall in the $120,000 to $130,000 range. If this type of site is accomplished for under
$80,000, savings will be achieved. Since the implementation of the emergency rule, the PECFA
program has received 409 remedial alternatives. Of these remedial alternatives (which establish
a total cost for a site based upon a proposed remedial strategy) a total of 128 have been requests
to work within the $80,000 boundary. This is 31.3% of total remedial alternatives received.

In the period directly prior to the emergency rule (January 1, 1998 to April 20, 1998) a total of
390 remedial alternatives were submitted to the program. A total of 65 were expected to be of
$120,000 or less in total cost (including investigation). This equated to 16.6% of the sites. The
increase from 16.6% for $120,000 or less to 31.3% for $80,000 or less is significant. The change

is likely to be based upon:

e Claimants/consultants cutting the cost of sites to avoid the potential that they will lose
control of the site through a bidding or bundling process. -

s The flexibility provided in the rule allowing for some economies that are resulting in
reduced cost and this is being reflected in savings to the fund.

¢ The long payment delay, because of the claim backlog, convincing claimants to use the
new tools to get closure in order to obtain priority review.




Bidding and Bundling Activity Levels

The program has identified since 4/21/98 a total of 29 sites that are candidates for bidding. The
original remedial action proposals on these sites totaled $7,846,157 and this is the number that
the program will be comparing against to determine if savings are achieved through the
competitive bidding process.

In addition to the bidding sites, 6 potential remediation bundles have been identified. Each of
these potential bundles contains 3 to 4 properties that will be incorporated into one coordinated
remedial effort. The PECFA program is just moving into the process of bundling and actual
savings figures are only available from one of the six bundies. In that bundie, however,
excavation of contaminated soils was performed with monitoring scheduled to follow. The
savings on excavation, disposal and backfilling costs through bundling totaled $212.997.

The bundles that are coming together are likely to be of the following general nature:

¢ Major contaminations where individual occurrence maximums may be exceeded and the
combination of sites will provide for the accomplishment of remediation within coverages
(reducing owner cost).

e Sites where similar services (excavation, etc.) are needed across multiple properties.
Sites where an active treatment system is needed and an existing system is operating in the
area and can be extended to service the additional contamination (reducing total equipment
investment costs).

e Operation and maintenance or monitoring activities where a group of services can be
obtained for a set of similar sites.

One of the interesting features of the move to bidding and bundling processes is that a level of
interest has been created among site owners for performing their own bids and bundles. In fact,
the program has received one proposal from an owner group that would bundle up to 67 sites for
the purpose of operation and maintenance. This growth has come as the program has identified
sites appropriate to the competitive process. Claimants can be approved to conduct bids or create
bundles, as long as their processes conform to the structure created by PECFA. For example, in
the bid process, the owner would have to for a start:

e Conduct an open and fair bid process.
Allow the bidding of any approach for getting a site to closure (the owner can not select
their preferred alternative and then get bids only on that approach).

s Select the lowest cost complying bid.

Owners conducting bids has some advantages for the PECFA program. First, it leverages
existing staff resources. In addition, it addresses an issue of concern from the consulting
community on the bidding process. They have raised the issue that, in bids conducted by the
PECFA program, the low bidder may not ultimately be awarded the work. The owner may elect




to retain the original consultant who will either cut their price to match the bid or use other
approaches to retain the site.

Preparing 2 bid is a time consuming and potentially costly approach and the willingness of firms
to prepare bids will be influenced by their perceptions of the effectiveness and fairness of the bid
process. If they believe that they will not ultimately have an opportunity to obtain the work, the
bid process will not be as competitive as the program would like and needs. In a process where
owners are conducting their own bids, the signal can be clear: the owner is looking for a service
provider and will be hiring the low bidder.

Current Issues

In the development of the competitive processes, the PECFA program still faces a series of
challenging technical questions. The ultimate success of the cost control measures will be
dependent on the program's ability to solve the following issues:

» The quality of original site investigations is critical to conducting competitive bids or
bundling for remediation. A poor investigation prevents the program from conducting an
effective bid because the information needed by consulting firms to prepare a bid is lacking.
It is even possible for the firm performing the investigation to withhold information from the
investigation report in order to advantage themselves in the bid or bundle process.

o The bidding of a site is designed to establish a maximum reimbursement amount to site
closure. Although this will work for many sites, there will be sites where the maximum is
reached and the site is not yet closed. For some of these sites, the cost overrun may be

- significant and the suggestion has been made that performance bonding or an insurance
policy be created for these sites. The program is investigating this issue and is considering
the possible recommendation that the program take out an umbrella policy to "re-insure” this
risk. -

e Willingness of owners and consultants to participate in bidding or bundling processes is
uncertain. As sites have been moved towards bidding or bundling, there has been a tendency
on the part of consulting firms to try to move the site quickly into remediation in order to
generate reimbursement dollars and possibly hold onto the site. This has taken place even
though there may have been long previous delays in getting any action going on the site.
This rush to remediation has the potential of resulting in disallowed costs and a significant
level of duplicate work.

Conclusions

Given the current knowledge and progress on the bidding and bundling of sites, we have the
following early assessment:

1. Bidding and bundling does have the potential to produce program savings.
2. Consultants are going to use a range of strategies to hold onto sites. These strategies have
the potential to create duplicate work and to result in disallowed costs for an owner.




3.

4.

There is a role for some type of insurance/bonding to at least partiaily cover sites that do not

close within their maximum approved amounts.

The fairess and openness of the bid process will ultimately determine the success of the
process. If owners are not willing to hire the lowest competitive bidder, it may be necessary
to consider a strategy where PECFA has the authority to require the use of the successful

bidder.






