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PROPOSED ADMINISTRATIVE RULES - HFS 172, 175, 178 & 195 10 198
ANALYSIS FOR LEGISLATIVE STANDING COMMITTEES
PURSUANT TO S. 227.19 (3), STATS.

Need for Rules

The Department and agent local health departments regulate all campgrounds, camps,
the operation of swimming pools that serve the public, restaurants, hotels and motels, tourist
rooming houses, bed and breakfast establishments and food vending operations in the state
under the authority of ss. 254.47 and 254.61 to 254.88, Stats., to ensure that these facilities
comply with the Department’s health, sanitation and safety standards set out in administrative
rules. The Department’s rules for these facilities are found in chs. HFS 172, 175, 178, 195,
196, 197 and 198 of the Wisconsin Administrative Code. None of the facilities may operate
without having a permit issued by the Department or an agent local health department. A
permit is evidence that the facility complies with the Department’s rules. Under the
Department’s rules, facilities are charged permit and related fees. Fee revenue supports the
regulatory program.

This rulemaking order amends the Department’s rules for operatton of these facilities
effective July 1, 1998 to increase permit fees for all facilities by 18%, to increase the penalty
for late payment of a permit fee from $50 to $75, to increase the pre-inspection fee for a new
facility (applies only to hotels and motels, tourist rooming houses, restaurants, bed and
breakfast establishments and vending machine commissaries) and to irnpose a one-time
technology improvement surcharge of $15 to $25 payable on July 1, 1998 by all facilities.

Current revenues from permit fees are not sufficient to fully support the Department’s
existing regulatory staff and to finance necessary upgrading of computer systems. The fee
increases and the one-time technology improvement surcharge will enable the Department to
maintain the regulatory program at its current levels for frequency of routine inspections,
responding promptly to complaints from the public and undertaking necessary enforcement
action, and to modernize its permit issuance and information system.

This order does not affect facilities regulated by local health departments granted

agent status under s. 254.69, Stats. Permit fees for those facilities are established by the
local health departments pursuant to s. 254.69 (2) (d), Stats.

Responses to Clearinghouse Recommendations

All comments of the Legislative Council’s Rules Clearinghouse were accepted, except
the following:

2.c. Comment: SECTION 12 of the rulemaking order should be incorporated into
SECTION 10 of the order. The renumbered section of the rule should be renumbered and
amended in the same section of the order,



Response: No change. That would throw off the sequence of rule parts. The
Department on other occasions has renumbered and later amended what was renumbered,
In this instance, the one section of the order in between the renumbering and amending
creates a definition of a term that is used in the amending, and so should precede the
amended part.

Public Hearings

The Department held 3 public hearings on the proposed changes to chs, HFS 172,
175, 178 and 195 to 198. The hearings were in Madison, La Crosse and Green Bay in April
1998. No one presented testimony at the hearings on the proposed fee increases. No one
sent in written comments on the proposed fee increases during the public review period
ending one week after the last hearing.

Final Regulatory Flexibility Analysis

These rule changes apply to all restaurants, hotels, motels, tourist rooming houses,
bed and breakfast establishments, food and beverage vending operations and commissaries,
campgrounds, camps and public swimming pools in Wisconsin that are issued permits by the
Department. Most of the 16,051 facilities are small businesses as “small business” is defined
ins. 227.114 (1) (a, Stats.

The order amends the Department’s rules to provide for an increase of about 18% in
permit fees, a $25 increase in the penalty fee when a permit fee is paid late and an increase
ranging from $70 to $ 220 in the preinspection fee before issuance of the initial permit (this
fee does not apply to swimming pools, camps, campgrounds or vending machines), and a
one-time technology improvement surcharge of $15 to $25 to be paid by each permit holder
which will enable the Department to update its computerized information and processing
system for the regulatory program.

The regulatory program is operated exclusively on the basis of fee revenue.

The fee increases and one-time technology improvement surcharge will enable the
Department to maintain this regulatory program at its current levels for frequency of routine
inspections to protect public health, responding promptly to complaints from the public and
undertaking necessary enforcement action, and to modernize its permit issuance and
information system.

Some variation is provided for in the amount of a permit fee and the technology
improvement surcharge, based on the number of sites for a campground, the number of
rooms in a hotel or motel, and both the type and seating capacity of a restaurant.

The amount of a permit fee as well as the amount of a preinspection fee reflect the
costs of regulation, in particular the costs of inspecting a facility.



PROPOSED ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
RENUMBERING, AMENDING AND CREATING RULES

To renumber HFS 195.04 (1m) (d) and 196.04 (1m) (a) to (d); to amend HFS
172.04 (1m), 175.04 (1m), 178.05 (1m), 195.04 (1m) (a) to {c)and (d) 1. (intro.), as
renumbered, 196.04 (1m) (b) to (e) (intro.), as renumbered, 197.04 (1m) and 198.04
(1m); and to create HFS 172.04 (1m) (d), 175.04 (Im) (d), 178.05 (1m) (d), 195.04
(lm) (d) 1. a. to c. and (e), 196.04 (1m) (a)196.04 (Im) (e) 1. to 3. and (D), 197.04
(1m) (e) and 198.04 (1m) (f), relating to permit fees and related fees, including a one-
time technology improvement surcharge, for the operation of public swimming pools,
recreational and educational camps, campgrounds, hotels and motels, tourist rooming
houses, restaurants, bed and breakfast establishments and food and beverage vending
operations and commissaries.

Analysis Prepared by the Department of Health and Family Services

The Department and agent local health departments regulate all campgrounds,
camps, the operation of swimming pools that serve the public, restaurants, hotels and
motels, tourist rooming houses, bed and breakfast establishments and food vending
operations in the state under the authority of ss., 254.47 and 254.61 to 254 .88, Stats.,
to ensure that these facilities comply with the Department’s health, sanitation and safety
standards set out in administrative rules. The Department’s rules for these facilities are
found in chs. HFS 172, 175, 178, 195, 196, 197 and 198 of the Wisconsin
Administrative Code. None of the facilities may operate without having a permit issued
by the Department or an agent local health department. A permit is evidence that the
facility complies with the Department’s rules. Under the Department’s rules, facilities
are charged permit and related fees. Fee revenue supports the regulatory program.

This rulemaking order amends the Department’s rules for operation of these
facilities effective July I, 1998 to increase permit fees for all facilities by 18%, to
increase the penalty for late payment of a permit fee from $350 to $75, to increase the
pre-inspection fee for a new facility (applies only to hotels and motels, tourist rooming
houses, restaurants, bed and breakfast establishments and vending machine
commissaries) and to impose a one-time technology improvement surcharge payable on
July 1, 1998 by all facilities.

Current revenues from permit fees are not sufficient to fully support the
Department’s existing regulatory staff and to finance necessary upgrading of computer
systems. The fee increases and the one-time technology improvement surcharge will
enable the Department to maintain the regulatory program at its current levels for
frequency of routine inspections, responding promptly to complaints from the public
and undertaking necessary enforcement action, and to modernize its permit issuance
and information system.



This order does not affect facilities regulated by local health departments
granted agent status under s. 254.69, Stats. Permit fees for those facilities are
established by the local health departments pursuant to s, 254.69 (2) (d), Stats.

The Department’s authority to renumber, amend and create these rules is found
in ss. 254.47 (4) and 254.68, Stats. The rules interpret ss. 254.47 and 254.68, Stats.



SECTION 1. HFS 172.04 (1m) is amended to read:

HFS 172.04 (1m) DEPARTMENT FEES. (a) Annual permit fee. Beginning
July 1, 4996 1998, the operator of a public swimming pool shall pay an annual permit
fee of $440 $130 to the department.

(b) Penalty fee. Beginning July 1, 1905 1998, if the annual permit fee is not
paid within the first 15 days of the permit renewal period, the department shall require
the operator of the public swimming pool to pay a penalty fee of $50 $75, in addition
to the annual permit fee, for renewal of the permit.

(c) Fee for duplicate permit. BeginningJuly-1,-1995 the The department shall

charge the operator of a public swimming pool $10 for a duplicate permit.

SECTION 2. HFS 172.04 (1m) (d) is created to read:

HFS 172.04 (1m) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a public swimming pool shall pay
to the department a one-time technology improvement surcharge of $20.

SECTION 3. HFS 175.04 (1m) is amended to read:

HEFS 175.04 (lm) DEPARTMENT FEES. (a) Annuail permit fee. Beginning
July 1, 1998 1998, the operator of a camp shall pay an annual permit fee of $65 $77 to
the department.

(b) Penalty fee. Beginning July 1, 1993 1998, if the annual fee is not paid
within the first 15 days of the permit renewal period, the department shall require the
operator of the camp to pay a penalty fee of $50 $75, in addition to the annual permit
fee, for renewal of the permit.

(c) Fee for duplicate permit. BeginningJuly—i-—1i995 the The department shall

charge the operator of a camp $10 for a duplicate permit.

SECTION 4. HFS 175.04 (1m) (d) is created to read:

HFS 175.04 (Im) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a camp shall pay to the
department a one-time technology improvement surcharge of $20.

SECTION 5. HFS 178.05 (1m) is amended to read:

HFS 178.05 (1Im) DEPARTMENT FEES. (a) Annual permit fee. 1. The
operator of a campground shall pay an annual permit fee to the department.




c.

d.

Beginning July 1, 1996 1998, the annual permit fee shall be as follows:
For a campground with 1-25 sites, $90 $106;

For a campground with 26-50 sites, $118 $130;

For a campground with 51-100 sites, $130 $153; and

For a campground with over 100 sites, $345 $171.

(b) Penalty fee. Beginning July 1, 1995 1998, if the annual fee is not paid
within the first 15 days of the permit period, the department shall require the operator
of the campground to pay a penalty fee of $50 $75, in addition to the annual permit
fee, for renewal of the permit.

(¢) Fee for duplicate fee. BeginningJuly1.-1995, the The department shall

charge the operator of a campground $10 for a duplicate permit.

SECTION 6. HFS 178.05 (1m) (d) is created to read

HFS 178.05 (1m) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a campground shall pay to the
department a one-time technology improvement surcharge based on the number of sites
in the campground, as follows:

1.

2.

3.

For a campground with 1 to 25 sites, $15:
For a campground with 26 to 50 sites, $20; and

For a campground with 51 or more sites, $25.

SECTION 7. HFS 195.04 (1m) (a) to (c) are amended to read:

HES 195.04 (Im) DEPARTMENT FEES. (a) Annual permit fee. 1.The
operator of a hotel, motel or tourist rooming house shall pay an annual permit fee to
the department.

2.

Beginning July 1, 4996 1998, the annual permit fee shall be as follows:
For a hotel or motel with 5 to 30 rooms, $185 $124:
For a hotel or motel with 31 to 99 rooms, $140 $165;

For a hotel or motel with 100 or more rooms, $180; $212; and



d. For a tourist rooming house, $50 $59.

- (b) Penalty fee. Beginning July 1, 1005 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the department shall require the
operator of the hotel, motel or tourist rooming house to pay a penalty fee of $50 $75,
in addition to the annual permit fee, for renewal of the permit.

(c) Fee for duplicate permit. BeginaingJuly-1-1005, the The department shall

charge the operator of a hotel, motel or tourist rooming house $10 for a duplicate
permit.

SECTION 8. HFS 195.04 (1m) (d) is renumbered 195.04 (Im) (d) 1. (intro.)
and amended to read:

HFS 195.04 (1m) (d) Preinspection fee. 1. ‘Hotel or motel.’ BeginningJuly 1.
+986—the The operator of a hotel or motel shall pay to the department a preinspection
fEQ :.,_,_ + G & - > B ' _5--.; 3 - fa *T WA F=Sals - o
preinspectionfes-0f325. The preinspection fee s

SECTION 9. HFS 195.04 (Im) (d) 1. a. to ¢. and 2. and (e) are created to
read:

* 2 e

hall be as follows:

a. For a hotel or motel with 5 to 30 rooms, $125;
b. For a hotel or motel with 31 to 99 rooms, $200; and
c. For a hotel or motel with 100 or more rooms, $275.

2. ‘Tourist rooming house.” The operator of a tourist rooming house shall pay
to the department a preinspection fee of $125.

(e) Technology irnprovement surcharge. 1. ‘Hotel or motel.” For the permit
period July 1, 1998 to June 30, 1999, the operator of a hotel or motel shall pay to the
department a one-time technology improvement surcharge based on the number of
rooms for rent by the hotel or motel, as follows:

a. For a hotel or motel with 5 to 30 rooms, $15;

b. For a hotel or motel with 31 to 99 rooms, $20: and

¢. For a hotel or motel with 100 or more rooms, $25.

2. “Tourist rooming house.’ For the permit period July 1, 1998 to June 30,

1999, the operator of a tourist rooming house shall pay to the department a one-time
technology improvement surcharge of $15.



SECTION 10. HFS 196.04 (1m) (a) to (d) are renumbered 196.04 (I1m) (b) to
(e) (intro.).

SECTION 11. HFS 196.04 (Im) (a) is created to read:

HFS 196.04 (1m) DEPARTMENT FEES. (a) Definition. In this subsection,
“seating capacity” means the number of seats available for use by patrons of the
facility.

SECTION 12. HFS 196.04 (1m) (b) to (¢) (intro.), as renumbered, are

amended to read:

HFS 196.04 (1m) (b) Annual permit fee. 4= The operator of a restaurant shall
pay an annual permit fee to the department. 2- Beginning July 1, 1986 1998, the
annual permit fee shall be as follows:

1. For a restaurant that serves meals prepared from raw, canned, dried,
packaged or frozen foods, $125 $148 and, in addition, $65 $77 per area for any
physically separate food holding, serving or preparation area;

2. For a restaurant that serves only individually wrapped, hermetically sealed
single food servings supplied by a licensed processor, $55 $65; and

3. For a temporary restaurant, $63 $77, and for a mobile restaurant base with
no food preparation, $55 $65.

(c) Penalty fee. Beginning July 1, 1995 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the department shall require the
operator of the restaurant to pay a penalty fee of $50 $75, in addition to the annual
permit fee, for renewal of the permit.

(d) Fee for duplicate permit. Beginning-July-1-1995_the The department shall

charge a restaurant operator $10 for a duplicate permit.

(e} Preinspection fee. BeginningJulyl 1995 the The operator of a restaurant

shall pay to the department a preinspection fee 0£-$53 before issuance of the initial
permit. The preinspection fee shall be based on the seating capacity of the restaurant,

as follows:

SECTION 13. HFS 196.04 (1m) (e) 1. to 3. and (f) are created to read:

HFS 196.04 (1m) (e) 1. For a restaurant with no seating capacity or a seating
capacity of 1 to 50, the preinspection fee shall be $125;



2. For a restaurant with a seating capacity of 51 to 150, the preinspection fee
shall be $200; and

3. For a restaurant with a seating capacity of 151 or more, the preinspection
fee shall be $275.

(f) Technology improvement surcharge. 1. ‘Regular restaurant.” For the
permit period July 1, 1998 to June 30, 1999, the operator of a regular restaurant shall
pay to the department a one-time technology improvement surcharge based on the
seating capacity of the restaurant, as follows:

a. For a restaurant with no seating capacity or a seating capacity of 1 to 50,
$15;

b. For a restaurant with a seating capacity of 51 to 150, $20; and
c. For a restaurant with a seating capacity of 151 and up, $25.

2. ‘Temporary restaurant.” For the permit period July 1, 1998 to June 30,
1999, the operator of a temporary restaurant shall pay to the department a one-time
technology improvement surcharge of $15.

SECTION 14. HFS 197.04 (Im) is amended to read:

HFS 197.04 (Im) DEPARTMENT FEES. (a) Permit fee. Beginning July 1,
+006 1998, the operator of a bed and breakfast establishment shall pay a biennial
permit fee of $90 $106 to the department.

(b) Penalty fee. Beginning July 1, 1995 1998, if the biennial fee is not paid
within the first 15 days of the permit period, the operator of the bed and breakfast
facility shall pay to the department a penalty fee of $50 $75, in addition to the biennial
permit fee, for renewal of the permit.

(c) Fee for duplicate permit. BeginningJuly-d—1995 the The department shall

charge a bed and breakfast operator $10 for a Eiuplicate permit.

(d) Preinspection fee. Beginning July 1, 1996 1998, the operator of a bed and
breakfast establishment shall pay to the department a preinspection fee of $38 $125
before issuance of the initial permit.

SECTION 15. HFS 197.04 (1m) (e) is created to read:

HFS 197.04 (1m) (e) Technology improvement surcharge. For the period July
1, 1998 to June 30, 1999, the operator of a camp shall pay to the department a one-
time technology improvement surcharge of $15.




SECTION 16. HFES 198.04 (1m) is amended to read:

HFS 198.04 (1m) DEPARTMENT FEES. (a) Annual permit fee for the
. operator of a vending machine. The operator of a vending machine shall pay an annual
permit fee to the department. The annual permit fee shall be as follows:

1. For the vending machine operator , $60 $71 beginning July 1, 1996 1998;
and

2. For each vending machine, $5 $6.
(b) Annual permit fee for the operator of a vending machine commissary. The

operator of a vending machine commissary shall pay an annual permit fee to the
department. The annual permit fee shall be as follows:

1. For a vending machine commissary where food is prepared, $125 $148
beginning July 1, 1996 1998; and

2. For a vending machine commissary where food, transport equipment and
vending supplies are only stored, $50 $59.

(c) Penalty fee. Beginning July 1, 1993 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the operator of the vending machine
or vending machine commissary shall pay the department a penalty fee of $56 $75, in
addition to the annual permit fee, for renewal of the permit.

(d) Fee for duplicate permit. 1. The department shall charge the operator of a
vending machine $1 for a duplicate permit for the vending machine.

2. Beginning-duly 11995, the The department shall charge the operator of a

vending machine $10 for a duplicate vending machine operator permiit.

3. BeginningJulyv1-1905 the The department shall charge the operator of a

vending machine commissary $10 for a duplicate permit.

(e) Preinspection fee. Beginning July 1, 1996 1998, the operator of a vending
machine commissary shall pay to the department a preinspection fee of $55 $125 before
issuance of the initial permit.

SECTION 17. HFS 198.04 (1m) (f) is created to read:

HFS 198.04(1m) (f) Technology improvement surcharge. 1. ‘Vending machine
operator.” For the permit period July 1, 1998 to June 30, 1999, a vending machine




operator shall pay to the department a one-time technology improvement surcharge of
$20. :

2. ‘Vending machine commissary operator.” For the permit period July 1,
1998 to June 30, 1999, the operator of a vending machine commissary shall pay to the
department a one-time technology improvement surcharge, as follows:

a. For a vending machine commissary where food is prepared, $25; and
b. For a vending machine commissary where food, transportation equipment

and vending supplies are only stored, $15.

The rules included in this order shall take effect on the first day of the month
following publication in the Wisconsin Administrative Register, as provided in s.
227.22 (2), Stats.

Wisconsin Department of Health and
Family Services

Dated: By:

Joseph Leean
Secretary

SEAL:




END

END



WISCONSIN STATE SENATE

Carol Roessler

STATE SENATOR

To: Health, Family Service and Aging Committee Members
From: Sen. Carol Roessler, Chair

RE: Clearinghouse Rules

Date: June 4, 1998

Attached please find CR 98-035, relating to fees and recreational
establishments. The committee has until July 3 to review the rules. Please
contact my office by June 26 if you would like a hearing on the rules (6-5300).

CAPITOL ADDRESS: State Capitol - P.O. Box 7882, Madison, Wi 53707-7882 - pHONE: §08-266-5300 rAX: BOB-266-0423
HOME: 1506 Jackson Street, Oshkosh, Wi 548901 - 1oLL-FREE: 1-B88-736-8720

Hacyoled Pagar



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director
Director Legislative Council Staff
(608) 266-1946 (608} 2661304

One E. Main 5t, Ste. 401
PO. Box 2536

Madison, WI 537012536
FAX: (608) 2663830

Richard Sweet
Assistant Director
{608) 2662082

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAIL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUTNOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE

RULE.]

CLEARINGHOUSE RULE 98-035

AN ORDER to renumber HFS 195.04 (Im) (d) and 196.04 {Lm) (a) to (d); to amend HFS 172.04
(1m), 175.04 (Im), 178.05 (1m), 195.04 (1m) (a) to (c) and (d) 1. (intro.), 196.04 (1m) (b} to (¢)
(intro.), 197.04 (1m) and 198.04 (1m); and to create HFS 172.04 (Im) (d), 175.04 (1m) (d), 178.05
(Im) (d), 195.04 (Im) (d) . a. to c. and (¢), 196.04 (1m) (a), (e) 1. to 3. and (f), 197.04 (Im) (e)
and 198.04 (Im) (f), relating to permit fees and related fees, including a one—time technology
improvement surcharge, for the operation of public swimming pools, recreational and educational
camps, campgrounds, hotels and motels, tourist rooming houses, restaurants, bed and breakfast
establishments and food and beverage vending operations and commissaries.

Submitted by DEPARTMENT OF HEALTH AND FAMILY SERVICES

03-02-98 RECEIVED BY LEGISLATIVE COUNCIL.
03-30-98 REPORT SENT TO AGENCY.

RS:LR:jt;ksm



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director

Director Legislative Council Staff

(608) 2661946 (608) 2661304

Richard Sweet One E. Main St., Ste. 401

Assistant Director ‘ PO, Box 2536

(608) 266-2982 Madison, WI 53701-2536
FAX: (608} 266-3330

CLEARINGHOUSE RULE 98-035

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October

1994.}

2. Form, Style and Placement in Administrative Code

a. In the final paragraph of the analysis, the notation *“s.” should be inserted before the
last citation to the statutes.

b. Ins. HFS 178.05 (1m) (d) 1. and 2., the hyphen should be replaced by the word “t0.”

c. Secrion 12 of the rule should be incorporated into SEcTioN 10 of the rule. The
renumbered section should be renumbered and amended in the same section of the rule.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. In the first paragraph of the analysis, the word “of” should be inserted before the first
citation to the statutes.

b. In Section 11 of the rule, there are two periods at the end of the sentence in s. HFS
196.04 (Im) (a). One of the periods should be deleted.

c. Ins. HFS 198.04 (1m) (f) 2. b., one occurrence of the word “are” should be deleted.



END

END



June 24, 1998

The Honorable Joseph Leann

Secretary, Department of Health and Family Services
P.O. Box 7850

Madison, W1 53707-7850

Dear Secretary Leann:

It has recently come to our attention that the Department plans the imminent promulgation of an emergency rule
amending administrative code chapters HFS 172, 175, 178, 195, 196, 197, and 198, The proposed emergency rule
deals with two unrelated topics. The first is the one-time technology improvement surcharge on certain regulated
entities. The other adjusts the definition of a “‘restaurant” pursuant to the agreement reached on the grocer fee issue a
few months ago with the Department of Agriculture, Trade and Consumer Protection. It is our belief that the
interests of the public and of proper and adequate rulemaking as referenced in ss. 227.26 (2)(a},the interest of the
public and the legislature are better served by through a separate rulemaking order for the surcharge fee and one
dealing with restaurants.

We appreciate the efforts of the Department to address by emergeacy rule the grocery inspection fee agreement we
reached a few months ago. Since each issue is important, it should be reviewed on its own merits so that the public
and the legislalure can appreciate what is intended through each rule. The proposed permanent rules which
correspond to these two issues are should be contained under two separate clearinghouse rule reports; each with its
own identification number. Customarily, agencies promulgating both emergency and permanent rules on the same
issue will create roughly equivalent and parallel orders for each. We believe that this customary route makes the
most sense in this case, and we are requesting that the Department undertake its planned promulgation in this

{ashion.

Thank you for your attention to this request. Please feel free to contact us if we can be of any assistance or service.

Sincerely,
Robert T. Welch Gienn Grothinan
Senate Co-Chairman Asgsembly Co-Chairman

BTW:GSG:swkiw



£-iC-78
ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
RENUMBERING, AMENDING AND CREATING RULES o

FINDING OF EMERGENCY

The Department of Health and Family Services finds that an emergency exists
and that the rules included in this order are necessary for the immediate preservation of
the public peace, health, safety or welfare. The facts constituting the emergency are as
follows:

The Department and agent local health departments regulate all campgrounds,
camps, the operation of swimming pools that serve the public, restaurants, hotels and
motels, tourist rooming houses, bed and breakfast establishments and food vending
operations in the state under the authority of ss. 254.47 and 254.61 to 254.88, Stats.,
to ensure that these facilities comply with the Department’s health, sanitation and safety
standards set out in administrative rules. The Department’s rules for these facilities are
found in chs. HFS 172, 175, 178, 195, 196, 197 and 198 of the Wisconsin
Administrative Code. None of the facilities may operate without having a permit issued
by the Department or an agent local health department. A permit is evidence that the
facility complies with the Department’s rules. Under the Department’s rules, facilities
are charged permit and related fees. Fee revenue supports the regulatory program.

This rulemaking order amends the Department’s rules for operation of these
facilities effective July 1, 1998 to increase, for Department-regulated facilities only,
permit fees by 18 %, the penalty for late payment of a permit fee from $50 to $75 and
the pre-inspection fee for a new facility (applies only to hotels and motels, tourist
rooming houses, restaurants, bed and breakfast establishments and vending machine
commissaries), and to impose on Department-regulated facilities only a one-time
technology improvement surcharge of $15 to $25 payable on July 1, 1998.

These rule changes are being promulgated by emergency order to protect public
health and safety. Current revenues from permit fees are not sufficient to fully support
the Department’s existing regulatory staff and to finance necessary upgrading of
computer systems. The fee increases and the one-time technology improvement
surcharge will enable the Department to maintain the regulatory program at its current
levels for frequency of routine inspections, responding promptly to complaints from the
public and undertaking necessary enforcement action, and to modernize its permit
issuance and information system.

This rulemaking order also amends the definition of “incidental food service” in
ch. HFS 196, the Department’s rules for restaurants. The significance of that
definition is that s. HFS 196.04 (1) (b) exempts an incidental food service from the
requirement to have a restaurant license. An incidental food service is currently
defined as meals offered to the general public by a retail food establishment, such as a



grocery store, a convenience store or a bakery, licensed by the Department of
Agriculture, Trade and Consumer Protection (DATCP), which are not a primary
activity of the retail food establishment, comprise no more than 25% of the gross
annual food sales of the business and do not involve full service food preparation. This
order modifies the definition, mainly to increase the percentage of the gross annual
food sales of a retail food establishment that may be derived from the sale of meals
from at most 25% to less than 50%. The effect of the change is to exclude more food
service operations in retail food establishments from being regulated separately as
restaurants, as one measure being taken jointly by the Department and DATCP to
eliminate “double licensing,” that is, regulation (inspections, approvals and fees,
enforcement) of an establishment by both the Department and DATCP for the same
purpose of protecting the public’s health. '

The modification of the definition of “incidental food service™ will be effective
for permits issued by the Department starting with the permit period beginning July I,
1998, but as 2 mandated change will be delayed for one year, by amendment of the
agent agreements, for permits issued by agent local health departments.

This rule change is being promulgated by emergency order for preservation of
the public weifare. Retail food establishments licensed by DATCP that serve meals on
the premises to the public will be required to have only a license issued by DATCP and
not also a permit issued by the Department. It has become possible at this time, at the
beginning of a new restaurant permit period and regulatory cycle and in view of
changes occurring lately in the retail food industry, to eliminate duplicative and at
times conflicting regulation that does not serve a public purpose, and therefore it
should be eliminated promptly.

ORDER

Pursuant to authority vested in the Department of Health and Family Services
by ss. 254.47 (4), 254.64 (1) (d) and 254.68, Stats., the Department of Health and
Family Services hereby renumbers, amends and creates rules interpreting ss. 254.47,
254.64 (1) (d) and 254.68, Stats., as follows:

SECTION 1. HFS 172.04 (1m) is amended to read:
HFS 172.04 (1m) DEPARTMENT FEES. (a) Annual permit fee, Beginning

July 1, 3996 1998, the operator of a public swimming pool shall pay an annual permit
fee of $410 $130 to the department.

(b) Penalty fee. Beginning July 1, 895 1998, if the annual permit fee is not
paid within the first 15 days of the permit renewal period, the department shall require
the operator of the public swimming pool to pay a penalty fee of $50 $75, in addition
to the annual permit fee, for renewal of the permit,



(¢c) Fee for duplicate permit. Beginaing-July1,1905 the The department shall

charge the operator of a public swimming pool $10 for a duplicate permit.

SECTION 2. HFS 172.04 (1m) (d) is created to read:

HFS 172.04 (Im) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a public swimming pool shall pay
to the department a one-time technology improvement surcharge of $20.

SECTION 3. HFS 175.04 (1m) is amended to read:

HFS 175.04 (Im) DEPARTMENT FEES. (a) Annual permit fee. Beginning
July 1, 1996 1998, the operator of a camp shall pay an annual permit fee of $65 $77 to
the department.

(b) Penalty fee. Beginning July 1, $995 1998, if the annual fee is not paid
within the first 15 days of the permit renewal period, the department shall require the
operator of the camp to pay a penalty fee of $58 $75, in addition to the annual permit
fee, for renewal of the permit.

(c) Fee for duplicate permit. Beginning-July-1—-1995-the The department shall

charge the operator of a camp $10 for a duplicate permit.

SECTION 4. HFS 175.04 (1m) (d) is created to read:

HEFS 175.04 (1m) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a camp shall pay to the
department a one-time technology improvement surcharge of $20.

SECTION 5. HFS 178.05 (1m) is amended to read:

HFS 178.05 (lm) DEPARTMENT FEES. (a) Annual permit fee. 1. The
operator of a campground shall pay an annual permit fee to the department.

2. Beginning July 1, 4996 1998, the annual permit fee shall be as follows:
a. For a campground with 1-25 sites, $98 $106;

b. For a campground with 26-50 sites, $330 $130;

c. For a campground with 51-100 sites, $138 $153; and

d. For a campground with over 100 sites, $145 $171.



(b) Penalty fee. Beginning July 1, $995 1998, if the annual fee is not paid
within the first 15 days of the permit period, the department shall require the operator
of the campground to pay a penalty fee of $50 $75, in addition to the annual permit
fee, for renewal of the permit.

(c) Fee for duplicate fee. Beginning-Jdulyi—1995the The department shall

charge the operator of a campground $10 for a duplicate permit.

SECTION 6. HFS 178.05 (1m) (d) is created to read

HFS 178.05 (1m) (d) Technology improvement surcharge. For the permit
period July 1, 1998 to June 30, 1999, the operator of a campground shall pay to the
department a one-time technology improvement surcharge based on the number of sites
in the campground, as follows:

1. For a campground with 1 to 25 sites, $15;

2. For a campground with 26 to 50 sites, $20; and

3. For a campground with 51 or more sites, $25.

SECTION 7. HFS 195.04 (Im) (a) to (c) are amended to read:

HEFS 195.04 (Im) DEPARTMENT FEES. (a) Annual permit fee. 1.The

operator of a hotel, motel or tourist rooming house shall pay an annual permit fee to
the department.

2. Beginning July 1, 1896 1998, the annual permit fee shall be as follows:

a. For a hotel or motel with 5 to 30 rooms, $185 $124;

b. For a hotel or motel with 31 to 99 rooms, $340 $165;

c. For a hotel or motel with 100 or more rooms, $+89; $212; and

d. For a tourist rooming house, $308 $59.

(b) Penalty fee. Beginning July 1, 1903 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the department shall require the

operator of the hotel, motel or tourist rooming house to pay a penalty fee of $58 $75,
in addition to the annual permit fee, for renewal of the permit.

(c) Fee for duplicate permit. BeginningJuly-—t-1985.-the The department shall

charge the operator of a hotel, motel or tourist rooming house $10 for a duplicate
permit.




SECTION 8. HFS 195.04 (1m) (d) is renumbered 195.04 (Im) (d) 1. (intro.)
and amended to read:

HFS 195.04 (1m) (d) Preinspection fee. 1. ‘Hotel or motel.’ BeginningJuly.t,
4006—the The operator of a hotel or motel shalI pay to the department a premspectxon
fee of-$55~and-the-ope 3 H-pav-tothe-denartment.a

premspec&m-fee-eﬁszs The premspectlon fee shali be as foi]ows
SECTION 9. HFS 195.04 (Im) (d) 1. a. to c. and 2. and (¢) are created to

read:

a. For a hotel or motel with 5 to 30 rooms, $125;

b. For a hotel or motel with 31 to 99 rooms, $200; and

¢. For a hotel or motel with 100 or more rooms, $275.

2. ‘Tourist rooming house.” The operator of a tourist rooming house shall pay
to the department a preinspection fee of $125.

(e} Technology improvement surcharge. 1. ‘Hotel or motel.” For the permit
period July 1, 1998 to June 30, 1999, the operator of a hotel or motel shall pay to the
department a one-time technology improvement surcharge based on the number of
rooms for rent by the hotel or motel, as follows:

a. For a hotel or motel with 5 to 30 rooms, $15;
b. For a hotel or motel with 31 to 99 rooms, $20: and

¢. For a hotel or motel with 100 or more rooms, $25.

2. "Tourist rooming house.” For the permit period July 1, 1998 to June 30,
1999. the operator of a tourist rooming house shall pay to the department a one-time
technology improvement surcharge of $15.

SECTION 10. HFS 196.03 (11r) is amended to read:

HEFS 196.03 (11r) “Incidental food service” means meals offered to the general
public that are not a primary activity of she an establishment licensed by the department
of agriculture, trade and consumer protection as a retail food establishment under ch-
97 s. 97.30, Stat., or by a local health department serving under s. 97.41. Stats., as an
agent of the department of agriculture, trade and consumer protection for this purpose,
and that comprise ae-raore-than-25% less than 50% of gross annual food sales of of the
establishment, excluding sales of alcoholic beverages, and-do—not-entail-full service




food.preparation. A restaurant that operates within an establishment licensed under s.
97.30 or 97.41, Stats., as an independent business with its own separate kitchen
facilities is not an “incidental food service,” -Incidental-food-service-includes:

SECTION 11. HFS 196.04 (1m) (a) to (d) are renumbered 196.04 (1m) (b) to
(e) (intro.}.

SECTION 12. HFS 196.04 (Im) (a) is created to read:

HFS 196.04 (Im) DEPARTMENT FEES. (a) Definition. In this subsection,
“seating capacity” means the number of seats available for use by patrons of the
facility.

SECTION 13. HFS 196.04 (1m) (b) to (e) (intro.), as renumbered, are
amended to read:

HFS 196.04 (1m) (b) Annual permit fee. 4~ The operator of a restaurant shall
pay an annual permit fee to the department. 2~ Beginning July 1, 1906 1998, the
annual permit fee shall be as follows:

1. For a restaurant that serves meals prepared from raw, canned, dried,
packaged or frozen foods, $423 $148 and, in addition, $65 $77 per area for any
physically separate food holding, serving or preparation area;

2. For a restaurant that serves only individually wrapped, hermetically sealed
single food servings supplied by a licensed processor, $38 $65; and

3. For a temporary restaurant, $68 $77, and for a mobile restaurant base with
no food preparation, 383 $65.

(c) Penalty fee. Beginning July 1, 4985 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the department shall require the
operator of the restaurant to pay a penalty fee of $50 $75, in addition to the annual
permit fee, for renewal of the permit.



(d) Fee for duplicate permit. Beginning-Jul1-1905 the The department shall

charge a restaurant operator $10 for a duplicate permit.

(¢) Preinspection fee. Beginning-July-11996 the The operator of a restaurant

shall pay to the department a preinspection fee o£.$53 before issuance of the initial
permit. The preinspection fee shall be based on the seating capacity of the restaurant,
as follows:

SECTION 14. HFS 196.04 (Im) (e) 1. to 3. and (f) are created to read:

HFS 196.04 (1m) (¢) 1. For a restaurant with no seating capacity or a seating
capacity of 1 to 50, the preinspection fee shall be $125:

2. For a restaurant with a seating capacity of 51 to 150, the preinspection fee
shall be $200; and

3. For a restaurant with a seating capacity of 151 or more, the preinspection
fee shall be $275.

(f) Technology improvement surcharge. 1. ‘Regular restaurant.” For the
permit period July 1, 1998 to June 30, 1999, the operator of a regular restaurant shall
pay to the department a one-time technology improvement surcharge based on the
seating capacity of the restaurant, as follows:

a. For a restaurant with no seating capacity or a seating capacity of 1 to 50,
$15;

b. For a restaurant with a seating capacity of 51 to 150, $20: and
c. For a restaurant with a seating capacity of 151 and up, $25.

2. “Temporary restaurant.” For the permit period July 1, 1998 to June 30,
1999, the operator of a temporary restaurant shall pay to the department a one-time
technology improvement surcharge of $15.

SECTION 15. HFS 197.04 (1m) is amended to read:

HFS 197.04 (Im) DEPARTMENT FEES. (a) Permit fee. Beginning July 1,
4996 1998, the operator of a bed and breakfast establishment shall pay a biennial
permit fee of $80 $106 to the department.

(b) Penalty fee. Beginning July 1, 19935 1998, if the biennial fee is not paid
within the first 15 days of the permit period, the operator of the bed and breakfast
facility shall pay to the department a penalty fee of $58 $75, in addition to the biennial
permit fee, for renewal of the permit.



(c) Fee for duplicate permit. Beginaingduly—l-—3905.—the The department shall

charge a bed and breakfast operator $10 for a duplicate permit.

(d) Preinspection fee. Beginning July 1, 1086 1998, the operator of a bed and
breakfast establishment shall pay to the department a preinspection fee of $30 $125
before issuance of the initial permit.

SECTION 16. HFS 197.04 (1m) (e) is created to read:

HFS 197.04 (1m) (e) Technology improvement surcharge. For the period July
1, 1998 to June 30, 1999, the operator of a camp shall pay to the department a one-
time technology improvement surcharge of $185.

SECTION 17. HFS 198.04 (1m) is amended to read:

HFS 198.04 (1m) DEPARTMENT FEES. (a) Annual permit fee for the
operator of a vending machine. The operator of a vending machine shall pay an annual
permit fee to the department. The annual permit fee shall be as follows:

1. For the vending machine operator , $60 $71 beginning July 1, 1996 1998;
and

2. For each vending machine, $5 $6.
(b) Annual permit fee for the operator of a vending machine commissary. The

operator of a vending machine commissary shall pay an annual permit fee to the
department. The annual permit fee shall be as follows:

1. For a vending machine commissary where food is prepared, $328 $148
beginning July 1, 4986 1998; and

2. For a vending machine commissary where food, transport equipment and
vending supplies are only stored, $50 $59.

{c) Penalty fee. Beginning July 1, 3895 1998, if the annual permit fee is not
paid within the first 15 days of the permit period, the operator of the vending machine
or vending machine commissary shall pay the department a penalty fee of $50 $75, in
addition to the annual permit fee, for renewal of the permit.

(d) Fee for duplicate permit. 1. The department shall charge the operator of a
vending machine $1 for a duplicate permit for the vending machine.

2. Beginning-Julyi—1005—the The department shall charge the operator of a

vending machine $10 for a duplicate vending machine operator permit.



3. Beginning-July-11005 the The department shall charge the operator of a

vending machine commissary $10 for a duplicate permit.

(e) Preinspection fee. Beginning July 1, 1996 1998, the operator of a vending
machine commissary shall pay to the department a preinspection fee of $55 $125 before
issuance of the initial permit.

SECTION 18. HFS 198.04 (1m) (D) is created to read:

HFS 198.04(1m) (f) Technology improvement surcharge, 1. ‘Vending machine
operator.” For the permit period July 1, 1998 to June 30, 1999, a vending machine
operator shall pay to the department a one-time technology improvement surcharge of
$20.

2. “Vending machine commissary operator.” For the permit period July 1,
1998 to June 30, 1999, the operator of a vending machine commissary shall pay to the
department a one-time technology improvement surcharge, as follows:

a. For a vending machine commissary where food is prepared, $25; and

b. For a vending machine commissary where food, transportation equipment
and vending supplies are only stored, $15.

The rules included in this order shall take effect as emergency rules on July 1,

1698.

Wisconsin Department of Health and
Family Services

Dated: June 11, 1998 By: ;;; H%—/——\~

] osepﬁ’i.eean U/ '

Secretary

SEAL;
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Assumptions Used in Arriving at Fiscal Estimate

The Department issues permits for the operation of campgrounds, camps, public swimming pools, restaurants, hotels and
motels, tourist rooming houses, bed and breakfast establishments and food vending machines, operators and commissaries, An
annual fee (biennial for a bed and breakfast establishment) is charged for a permit. An additional fee is charged if a permit fee
is paid late. There is a one-time pre-inspection fee for a new facility, which applies only to hotels, motels, tourist TOOMIRE
houses, restaurants, bed and breakfast establishments and vending machine commissaries. These fees must cover the costs of
regulation by the Department. Fee revenue for FY 1998-99 is projected at about $2.2 million a year without fee increases. .

This order increases Department fees effective July 1, 1998, to cover increased program costs. The fee increases are
expected to generate $637,557 annually in increased program revenues ($372,557 from permit fees, $240,000 from
preinspection fees and $25,000 from late fees).

This order also provides for a one-time technology improvement surcharge of $15 to $25 to be paid by each permit-holder
at the time the permit fee is paid for the July 1, 1998 to June 30, 1999 permit period. The one-time technology improvement
surcharge is expected to generate $332,355, which will be used to update the regulatory program’s computerized information
and processing system.

The Department directly regulates 9469 restaurants, 2346 hotels and motels, 1663 tourist rooming houses, 384 bed and
breakfast establishments, 107 food vending operations (70 operators and 37 commissaries), 909 campgrounds, 196 educational
and recreational camps and 977 swimming pools. A few campgrounds, camps and swimming pools are operated by the
Wisconsin Department of Natural Resources (DNR), the University System and local governments. Permit fees are increased
18% and the technology improvement surcharge is a one-time payment of $15 to $25 for each permit-holder, which means that
the impacts of the revised fees and the one-time surcharge on state government and local governments are minimal,

This order in addition medifies the definition of “incidenial food service” in ch. HES 196, the rales for restaurants. An
incidental food service is a food service operation located within and operated by a retail food establishment. It currently does
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FISCAL ESTIMATE FOR HFS 172, 175, 178 & 195-198E (continued)

1ot account for more than 25% of the gross annual food sales of the retail food establishment. Section HFS
196.04 (1) (b) exempts an incidental food service from the requirement that it have a restaurant permit, The
incidental food service definition is modified mainly to increase the percentage of the gross anmual food sales of
a retai] food establishment that may be derived from the sale of meals to less than 50%. This will have the
effect of eliminating “double licensing”™ of some retail food establishments by the Department and the
Department of Agriculture, Trade and Consumer Protection, because a separate restaurant permit will no longer
be required. The change will also have the effect of reducing Department revenues from permit and related
fees. The change, which will take effect for permits issued by the Department starting with the permit period
that begins July 1, 1998, is expected to reduce fee revenue for the 1998-99 SFY by $148,000 (1000
establishments x average fee of $148),
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