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Clearinghouse Rule No. 98-131
Form 2 — page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

{. STATUTORY AUTHORITY [s. 227.15 (2) ()]

Comment Attached YES NO {1~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]

Comment Attached YES NO :]

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO 1~

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) (e)]

Comment Attached YES IE NO D

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]

Comment Attached YES | ¥ NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) (g)]

Comment Attached ves [ ] NO

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES NO |~
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CLEARINGHOUSE RULE 98-131

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form. Stvle and Placement in Administrative Code

a. In order to provide consistency, s. Trans 400.07 (1) should be expanded to include a
description of environmental assessment (EA) and environmental report (ER) actions, similar to
the descriptions provided for environmental impact statement (EIS) and categorical exclusion
(CE) actions.

b. Section Trans 400.07 (2) (intro.) states that a CE action “may not require any
environmental documentation . . . . [Emphasis added.] The rule should provide clear standards
to determine under which circumstances environmental documentation is and is not required. It
may be clearer to say: “CE actions which shall do not require.”

c. The use of the term “major and significant actions,” in s. Trans 400.07 (2) (a) 1., is
problematic because this is not a defined term, although the terms “major action” and “major and
significant new proposal” are defined. In addition, is it the intent of the rule that an EIS must be
prepared for actions which are, at the same time, both major and significant? Must an EIS be
prepared for an action which is major but not significant?

d. It appears that the title to s. Trans 400.07 (2) (a) should include “LEIS,” since that
paragraph identifies circumstances in which a legislative environmental impact statement (LEIS)
must be prepared.

e. Should s. Trans 400.07 (2) (intro.) include references to system-level environmental
evaluations (SEEs) and LEISs since that section identifies circumstances in which those types of
environmental documents must be prepared?
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f. Section Trans 400.07 (2) (a) (intro.) states that an EIS action is “normally” a major
action or a major and significant new proposal. The use of the term “normally” implies that
sometimes an action for which an EIS must be prepared is not a major action or a major and
significant new proposal. The rule should provide clear standards to determine the situations in
which an EIS must be prepared for an action which is not major or 2 proposal which is not major
and significant. This comment also applies to the use of “normally” in pars. (b) and (c).

g. Section Trans 400.08 (1) (a) (intro.) contains citations to federal regulations which
identify types of federally funded actions requiring the preparation of an EIS. Should the rule
state clearly that these types of actions require the preparation of an EIS by the department? Are
the examples provided in subs. (1) to (3) types of actions which are included in the federal
regulations cited or are these additional types of actions which require the preparation of an EIS?
These points should be clarified. This comment also applies to pars. (b), (c) and (d).

h. Section Trans 400.08 (1) (a) 3. (intro.) should be rewritten to follow grammatically
from the introductory material in par. (a) (intro.). In addition, in sub. (1) (a) 3. (intro.), what is
the relevance of the fact that the types of actions listed which require the preparation of an EIS
result in significant increases of rail traffic? The other subdivisions do not contain similar
explanatory material.

i, Section Trans 400.08 (1) (b) (intro.) states that the types of department actions which
require preparation of an EA are not limited to those set forth in the rule. The rule should set
forth clear standards for determining what other types of department actions require preparation
of an EA. This comment also applies to pars. (c) and (d).

j. Section Trans 400.08 (1) (b) 1. should be rewritten to specify that the “actions”™
referred to are highways and transit actions.

k. In s. Trans 400.08 (1) (b) 2. (intro.), “categories” should be changed to “types” to
eliminate any confusion that may be caused by the fact that, in the rest of the rule, “category”
refers to the type of environmental documentation which is required for departmental action.

1. In s. Trans 400.08 (1) (b) 2. f., the word “above” should be replaced by a specific
numeric cross-reference. [See also sub. (1) (c) 2. 1.]

m. Ins. Trans 400.08 (1) (b) 2. h., what is meant by “extraordinary circumstances”?

n. Ins. Trans 400.08 (1) (b) 4. a., the phrase “type 1 action in the table above” should
be replaced with language which corresponds to the changes made by the rule. In addition, that
subparagraph should be rewritten to specify the action taken by the department with respect to
the financial grant which is subject to the preparation of an EA. It is unclear whether that
subparagraph refers to the department’s issuance or acceptance of a grant or to some other
action.

o. In s. Trans 400.08 (1) (c¢) (intro.), the material in the third sentence is merely
descriptive and should be rewritten in the form of a directive. Specifically, in the third sentence,
“demonstrates” could be changed to “shall demonstrate.”
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p. Tt appears that the information contained in the first sentence of s. Trans 400.08 (1)
(c) 1. L. does not pertain to the categorization of department actions but rather specifies
circumstances under which the department may acquire land. This material should be relocated
to an appropriate portion of the department’s administrative rules. In addition, the rule should
state what type of environmental documentation is required if the land acquisition referred to
does not qualify for an ER. In addition, in the second sentence, what is meant by “shifts in
alignment” and how is it determined whether land acquisition “limit[s] the evaluation of
alternatives™? B

q. In s. Trans 400.08 (1) (c) 2. a., “construction of” should be inserted before “new
heliports.”

r. Ins. Trans 400.08 (1) (¢) 4. c., the phrase “the transportation economic assistance”
appears to be incomplete. Should “program” be added to the end of that phrase?

s. In s. Trans 400.08 (1) (d) (intro.), the phrase “categorical exclusions” should be
replaced with “categorically excluded from the requirement to prepare environmental
documentation.”

t. In s. Trans 400.08 (1) (d) 1. f., it appears that 2 right-hand parentheses was
inadvertently inserted after “public.” In addition, should “public” be changed to “publicly™?

w. Ins. Trans 400.08 (1) (d) 2. g., it appears that the phrase “the airport certification” is
incomplete. Should “airport” be changed to “airport’s”?

v. Section Trans 400.08 (1) (d) 2. h. is confusing and should be rewritten. In addition,
in that subparagraph, “per” should be changed to “pursuant to.” Finally, a U.S. Code citation
should be used for the federal reference, if possible.

w. The phrase “project-level actions,” in s. Trans 400.09 (2) (intro.) should be defined.

<. In s. Trans 400.10 (2) (intro.), the use of the phrase “prepared as an intregal part of a
system plan” implies that there are situations in which a SEE which is prepared does not
constitute an intregal part of a system plan. If this is the case, the rule should explain whether
the information following that introductory material pertains to that type of SEE. If, in the
alternative, a SEE must always be prepared as an intregal part of a system plan, that requirement
should be clearly stated in the rule. Finally, the last sentence states that 2 SEE “may” address the
matters set forth in the paragraphs following the introductory material. The rule should set forth
a more meaningful guideline for determining the appropriate contents of a SEE.

y. Section Trans 400.07 (1) states that the designations EIS, EA, ER and CE “shall be
used to categorize department actions.” The use of the passive verb form fails to specify who
has the duty of categorizing department actions. Does the rule purport to categorize all possible
types of department actions, without the need for any further determination of appropriate
categorization? If so, the phrase “shall be used” should be deleted, because it implies that some
person or persons have the duty of categorizing department actions.

4. Adeguacy of References to Related Statutes, Rules and Forms

A cross-reference should be added to specify what is meant by the “highway safety plan”
referred to in s. Trans 400.08 (1) (d) 1. d.
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5. Clarity, Grammar, Punctuation and Use of Plain Langsuage
a. The first word of s. Trans 400.07 (2) (a) 2. should be “An.”

b. In s. Trans 400.07 (2) (a) 2., it appears that the material following the first comma
should be rewritten to constitute a separate sentence. In par. (b) 2., the word “in” should be
inserted after the word “prepared.”

c. Ins. Trans 400.08 (1) (a), to the greatest extent possible, the subpal_:agraphs should be
rewritten to follow grammatically the introductory language in par. (a). For example, s. Trans
400.08 (1) (a) 1. a., should be rewritten as follows: “Construction of a new controlled access
freeway.”

d. In the first sentence of s. Trans 400.08 (1) (b) (intro.), “in” should be changed to
“for'”

e. It appears that the introductory material set forth in s. Trans 400.08 (1) (b) 1. and 2.
is unnecessary because, by definition, the purpose of an EA is to determine the significance of
the action’s environmental effects and whether the action constitutes a major action, thus
necessitating the preparation of an EIS.

f. In s. Trans 400.08 (1) (b) 2. f,, “plus” should be changed to “and.” In addition, it
appears that either “or” or “and” should be inserted after “dwellings.”

g. Ins. Trans 400.08 (1) (b) 2. h,, it appears that “or which involves the effect” should
be changed to “or which has an effect.” In addition, in that subparagraph, the material following
the last semicolon appears to be incomplete.

h. In s. Trans 400.08 (1) (c) 1. a., it appears that “lanes for” should be inserted after
“including” and “or” should be inserted before “climbing.”

i. In s. Trans 400.08 (1) (c) 1. h., it appears that “which is” should be inserted before
“located.” In addition, should a term more precise than “near” be used to describe the required
proximity of a street to 2 new bus storage or maintenance facility? A similar comment applies to
the use of the term “minor” in subd. 1. i.

j. In s. Trans 400.08 (1) (c) 3., the material following the last comma should be
rewritten as follows: “which either substantially increases the capacity of the facility or
substantially changes its use.”

k. In s. Trans 400.08 (1) (d) 1. e, it is unclear what is meant by the phrase “the
subsequent action.”

I. Ins. Trans 400.08 (1) (d) 2. b., it appears that “or” should be inserted after the first
occurrence of the word “airport.”

m. What is a “noise compatibility program” referred to tn s. Trans 400.08 (1) (d) 2. h.?

n. Ins. Trans 400.08 (1) (d) 4. a., it appears that the word “or” should be inserted after
the last comma. Also, subd. 4. ¢. needs to be rewritten.
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Tommy G. Thampson Charles H. Thompson OFFICE OF GENERAL COUNSEL
Governor Secretary P. O Box 791¢

Madison, Wi53707-7810
September 1, 1998

Ronald Sklansky, Director

Rules Clearinghouse

Wisconsin Legislative Council

One East Main Street, P. O. Box 2536
Suite 401

Madison, Wisconsin 53701-2536

RE: NOTICE OF PUBLIC HEARING and Text of Proposed Rule, relating to the
Wisconsin Environmental Policy Act, Trans 400

Dear Mr. Sklansky:

In accordance with § 227.15(1), Stats., | submit the enclosed text of proposed rule
for Legislative Council staff review in the above-referenced matter. This document, along
with written notice of WisDOT's submittal to joint Legislative Council staff, have also been
filed with the Revisor of Statutes to be published in the Administrative Register in
accordance with § 227.14(4m) and 227.17, Stats.

lie A. Johnson
aralegal

Enclosure

CC: Gene Kussart
Sandy Beaupre
Mike Goetzman
Jim Gruendler
Carol Cutshall
Jon Novick
Mark Aquino

Hill Farms State Transportation Building, Room 11581 4802 Sheboygan Avenue, Madison, Wisconsin; Telephone (608} 266-8810; FAX (608) 267-6734
074 997



STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

The Wisconsin Department of Transpor- !
tation proposes an order to amend

TRANS 400.03(2), 400.04(7) and (12), | NOTICE OF HEARING
400.05, 400.07(1), (2)(intro.), (a), (b} AND
and (c)(intro.), 400.08(2)(intro.) and (a), TEXT OF PROPOSED RULE

and 400.09(1) and (2)(intro.); and repeal 1
and recreate TRANS 400.08(1), relating
to the Wisconsin Environmental Policy
Act.

NOTICE IS HEREBY GIVEN that pursuant to ss. 1.11, 85.16(1) and 227.11(2),
Stats., and interpreting s. 1.11, Stats., the Department of Transportation will hold a public
hearing in Room 144-B of the Hill Farms State Transportation Building, 4802 Sheboygan
Avenue, Madison, Wisconsin on the 1st day of October, 1998, at 1:00 PM, to consider
the amendment of chapter Trans-400, Wisconsin Administrative Code, relating to the
Wisconsin Environmental Policy Act.

An interpreter for the hearing impaired will be available on request for this hearing.
Please make reservations for a hearing interpreter at least 10 days prior to the hearing.

The public record on this proposed rule making will be held open until close of
business on October 12, 1998, to permit the submission of written comments from
persons unable to attend the public hearihg or who wish to supplement testimony offered
~ at the hearing. Any such comments should be submitted to Jon Novick, Department of
Transportation, Division of Infrastructure Development, Bureau of Environment, Room
451, P. O. Box 7965, Madison, Wl 53707-7965.

Parking for persons with disabilities and an accessible entrance are available on

the north and south sides of the Hill Farms State Transportation Building.




Analysis Prepared by the Wisconsin Department of Transp_ortation

STATUTORY AUTHORITY: ss. 1.11, 85.16(1) and 227.11, Stats.
STATUTES INTERPRETED: s. 1.11, Stats.

General Summary of Proposed Rule. The Wisconsin Department of Transporta-
tion has authority under ss. 1.11, 85.16(1) and 227.11(2), Stats., to promulgate this rule.

Wisconsin's Environmental Policy Act (WEPA), s. 1.11, Stats., closely follows the
National Environmental Policy Act (NEPA), 42 USC 4332. As specified in s. 1. 11(2)(c),
Stats., the Department is to substantiaily follow the guidelines issued by the United
States Council on Environmental Quality under the National Environmental Policy Act
(NEPA) to implement WEPA.

The Department’s existing rule for implementing WEPA is overly definitive and
results in environmental documents being prepared based on the size of a project rather
than the importance of a project's potential impacts. Compared to the federal
regulations, 23 CFR 771 et seq., which use the concept of impact magnitude, TRANS
400 requires an Environmental Impact Statement (EIS) when a project is on new location
for over 2.5 miles and, presumably, does not require an EIS if the project is on new
location for only 2.4 miles. This contributes to the criticisms that WisDOT has spent
more on environmental documents than is required by the federal regulations.

The existing rule also prescribes "matters” which must be included in a System-
level Environmental Evaluation (SEE). This prescription requires the department fo
address these matters even when they are not important or relevant fo the system plan.

In general, Trans 400 goes beyond federal requirements with regard to
environmental evaluation of plans and legislation. Testimony and comments are solicited
on whether the Department should continue this practice and to what extent.

The rule applies to the entire Department. The Department has long and
extensive experience complying with the guidelines promulgated as rules by the United
States Council on Environmental Quality and the various federal transportation agencies
implementing NEPA. This rule continues the Department’s long-standing and consistent
policy of following these federal rules to comply with WEPA.

The Department will continue to base its decisions upon a balanced consideration
of the environment, public comments, and the need for safe and efficient transportation.
The Department’s policy is to make the WEPA process more useful to decision makers
and the public by reducing paperwork and delay. Its environmental documents shall be
concise, clear and to the point, and emphasize real environmental issues and

alternatives.

The Department categorizes its actions within four types: Type |, 1l, ilf and IV,
For clarity, this rule identifies the types by the more informative nomenclature of what
is required for that type of action as follows:

2




- Type | (EIS) -- Environmental Impact Statement
+ Type Il (EA) -- Environmental Assessment

- Type !l (ER) -- Environmental Report

- Type IV (CE) -- Categorical Exclusion

The rule contains descriptions, consistent with federal regulations, of various
Department actions normally categorized as types |, Il, llfor IV. It is proposed to change
TRANS 400.08 Categorization of department actions, to more closely reflect the lists of
actions contained in the federal regulations published by the FHWA, FAA, FTA, and
FRA. Appropriate changes to this list of actions will focus WisDOT's environmental
documents on a project's environmental issues rather than its size. The SEE
requirements in TRANS 400.10 (2) would be changed to be less prescriptive by changing
the phrase "shall address the following matters" to "may address environmental matters
such as the following".

The categories of actions in TRANS 400.08 are currently too restrictive in their
descriptions of actions. Their specificity requires the preparation of unneeded EIS's on
the one hand and may preclude the preparation of an EIS on the other simply because
it is based on the magnitude of the project rather than the magnitude of the project’s
effects. The TRANS 400 Action List does not allow the flexibility to use another type of
environmental document even when an action does not produce significant environmen-
tal impacts. The FHWA/FTA regulations, on the other hand, base the type of

environmental document upon the significance of impacts.

Fiscal Effect. The proposed rule does not create any additional workload for the
Department. The taxpayer will benefit from a reduction in costs. The changes will not
lessen environmental protection nor will it compromise the department's flexibility in
addressing transportation needs at both the project and systems levels.

For the purposes of establishing a fiscal estimate for the rule, the following
assumptions have been made: () The environmental evaluations (SEES and LEIS)
represent a significant analytic undertaking that requires extensive data gathering,
analysis and documentation; (b) The preparation of the SEE is an integral part of the
detailed planning process; (¢) The number of proposals or plans requiring a LEIS or SEE
will range from two to four a year. There may be some reduction in the resources
presently spent on preparation of SEEs and LEISs. The existing resources expended
on EISs and EAs will be reallocated to those actions that have more significant impacts
on the quality of the human environment from those that have less.

initial Requlatory Flexibility Analysis. This rule will have no adverse effect on
small businesses.

Preparation and Copies of Proposed Rule. This analysis was prepared by
James S. Thiel, Office of General Counsel (608) 266-8928. Copies of the rule may be
obtained upon request, without cost, by writing to Jon Novick, Department of Transporta-
tion, Division of Infrastructure Development, Bureau of Environment, Room 451, P. Q.




Box 7965, Madison, Wl 53707-7965, or by calling (608) 266-8287. Alternate formats
of the proposed rule will be provided to individuals at their request.

TEXT OF PROPOSED RULE

Under the authority vested in the state of Wisconsin, department of transportation,
by ss. 1.11, 85.16(1) and 227.11, Stats., the department of tranéportation hereby
proposes an order to amend a rule interpreting s. 1.11, Stats., relating to the Wisconsin
environmental policy act procedures for department actions.

SECTION 1. Trans 400.03(2) is amended to read:

Trans 400.03(2) Where another state or federal agency has concurrent

responsibility with the department for a proposed type-H EA action, a joint environmental

assessment, or EA, may be prepared with the other agency if the EA meets the

requirements of this chapter. The depariment shall make an independent judgment on

the need for an environmental impact statement. or EIS, in accordance with this chapter.

SECTION 2. Trans 400.04(7) and (12) are amended to read:

Trans 400.04(7) "EA" or "environmental assessment' means a concise,

comprehensive document containing an analysis of a proposed

action to
determine the significance of the action's environmental effects and whether or not the

action constitutes a major action.
(12) "FONSI" or "finding of no significant impact” means an approved, completed
EA containing a finding that the propose@ action is not a major action.
SECTION 3. Trans 400.05 is amended o read:

TRANS 400.05 FEDERAL REGULATIONS ADOPTED. Federal regulations, 23

CFR 771115, 771.117, 771.119(a) and 771.123(a), April 1, 1991, adopted jointly by the

federal highway administration and urban mass transit administration of the United

4




States department of transportation, and its federal aviation administration order

5050.4A, chapter 3, paragraph paragraphs 20, 21, 22, and 23, October 8, 1985, pursuant

to 40 CFR 15084, July 1, 1990, as approved by the United States council on
environmental quality, and 40 CFR 1506.8 and 1508.17 are adopted by the department
and are attached hereto in appendix 1.
SECTION 4. Trans 400.07(1), (2)(intro.), (&), (b) and (c)(intro.) are amended to
read: =,
Sy ¢
Trans 400.07(1) The designations, type-t-type-H-type-Hi-and-type- EIS. EA il

and CE shall be used to categorize department actions. Actions designated type-t EIS

actions shall be considered major actions, and actions designated type{V CE shall be

considered categorical exclusions.

-

(2) Except for actions designated typeV CE actions which:shali may not require

any environmental documentation, actions designated type-+-type-thortypeth EIS, EA

or ER shall require the following environmental documentation:

(a) Typet EIS. Atypet An EIS action is,_:/r_‘ibrmai_l&‘r major agﬁ_é?ﬁ or a major and

w.._/ﬂ

significant new proposal. An environmental impact_statement, or EIS, or legislative

environmental impact statement, of LEIS, shal! be prepafed for WEIQacﬂons as

follows: , i bt e . :
;l.gzﬁ;/ 2 Ao ; P L T ¢ 1

— o deesil
1. EIS. An EIS shall be prepared for major aﬁd 31q\nlfcant actions. fw’f‘“}’“ o

Av\/;?l \\_%_M_,—-f/ﬂ - r\/
2. LEIS: When AvL S shall be prepared when a major and SIgmﬁcant new Y

e
7

propo\s_g_t_ﬁgonsnsts of a report or recommendation of the department: \on f /proposal for

legislation initiated by the department that is not within the scope of any categorical

excfuszor\}?e eepaﬁment L EIS shall prepare-antES substantially fellowing follow the
______ v

‘ “3(5? FEapA }’tﬂ




guidelines of the United States council on environmental quality in 40 CFR 1506.8, July
1, 1990.

(b) FypeH EA. AtypeH An EA action is normally ere an_action for which the
significance of the environmental impact is not clearly established. Either an EA, SEE
or screening sheet shall initially be prepared for fype-l EA actions as follows:

1. EA- An EA shall be prepared for those project actions for which the
significance of the environmental impact is not clearly established. If itis concluded from
the analysis in the EA that the type-H action is a major action, an EIS shall be prepared.
If it is concluded from the analysis in the EA that the fype-H action is not a major action,
the EA shall be revised to constitute a FONSI, and the FONSI shall serve as the
environmental document. The FONSI shall be prepared only after availability of the EA
for public and cooperating agency review and comment and the incorporation of any
appropriate revisions resulting from the public involvement process. Where a permit will
be required or other agency coordination is specifically required by law, the FONSI may
serve as the vehicle for such permit or coordinating agency approval.

2. SEE- In A SEE shall be prepare& case of proposals contained in system

A
plans, if it is concluded they are major and significant new proposals—a-SEE-shall-be

prepared. If it is concluded from an analysis of the system plan that it does not contain
any major and significant new proposals, a clear statement of that determination shall
be incorporated within the system plan or as a separately identifiable and retained record
of the department's determination.

3. Sereeningsheet Inthe case of reports or recommendations of the department
on proposals for legisiation initiated by the department, if it is concluded from the
screening sheet they contain major and significant new proposals, an LEIS shall be

ok g :
A Iy {, L Yo
6 VI AN e
ﬁ“ !..""'l‘é‘ B (". 0 W L




prepared. If it is concluded from the screening sheet that they do not contain any major
and significant new proposals or are within the scope of any categorical exciusion, a
clear statement of that determination shall be included on the screening sheet.

(c) Fype-Ht ER. AtypeHi An ER action is normally one that is likely to fit the
criteria for a ccg_g}_dfitional,s.at_eg_g_(iciqi exclusion in 23 CFR 771.117(d), April 1, 1991, or
federal aviation administration order 5050.4A, chapter 3, paragraph 23.a., October 8,

1985, or otherwise requires coordination with or concurrence of another agency. An

environmental report, or ER, shall be prepared for-type—ili-actions to demonstrate
whether the proposed action does‘ fit the crit_eria or conditions for approval as a
categorical exclusion in the federal rule and has been properly coordinated with other
agencies having jurisdiction by law over specific activities. The ER shall serve as the
department's record of coordination with other agencies having jurisdiction over specific
activities, including the following activities:

SECTION 5. Trans 400.08(1) is repealed and recreated to read

Trans 400.08 CATEGORIZATION OF DEPARTMENT ACT!ONS (1) Based on

federal regulations and xperience with analysis of similar actions the following

actions are categorized as EIS, EA ER or CE:

- ’F{ %"! f" R

((a) he federal highway administration regulations at 23 CFR 771.115 (a) April 1,

l",/u .’j

[ ! 71991, federai aviation administration order 5050.4A, chapter 3, paragraph 21, October 8,
1085 and the federal railroad administration regulations at 49 CFR 266.19(a),
October 10, 1996, identify types of federally funded actions which require the preparation

of an enwronmantal impact statement The following are examples of department E!S\ Y.

. 11
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' act;ons fha@aliy/requrre the preparat:on of an environmental impact statement: 7
f’

; 1. Highways and transit. a A new controlled access freeway.
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b. A highway project of 4 or more lanes on a new location.

c. New construction or extension of fixed rail transit facilities, including rapid rail,
light rail, commuter rail, and automated guideway transit.

d. New construction or extension of a separate roadway for buses or high

occupancy vehicles not located within an existing highway facility.

T AR
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2. Airports. a/ First time airport layout plan approval or airport location approval
for a commercial service airport located in a standard metropolitan statistical area.

b. Federal financial participation in, or airport layout plan approval of, a new
runway capable of handling air carrier aircraft at a commercial service airport in a
standard metropolitan statistical area.

3. Railroads. Changes that result in significant increases of rail traffic are the

/? it A . .
\\< following EIS actions: J/wu (e

a. Construction of a new major railroad.

b. Construction of new major facilities to handle freight, maintenance or

passengers. 8

M Le At
(b)/Actlons ;@ which the significance of the environmental impacts is not clearly

W
v

\ < g1 f;’
\ ¥ ¢ established are EA actions and require the preparation of an environmental assessment.
N

4\)(

\-Q é;? The federal highway administration regulations at 23 CFR 771.115(c) April 1, 1991, and
Sy

)

[

;\“\: S } the federal aviation order 5050.4A, chapter 3, paragraph 22, October 8, 1985 identify the

Z‘i' '.‘ = . - -
v ; types of federal actions that require the preparation of an environmental assessment.

. { e

v Examples of the department's EA actions include, but @ﬁlmsted\toj the following:

1. Highways and transit. Ail actlons that are not E!S ER or CE actions are EA

{ -gz*\ /fg',(‘ ‘J’/ !‘: f({( '", frﬁ! ¢ f A.g(,-ﬁ’? ;I\J}- ’:" ﬁ.{-/
’t actions. All actions in this category requ:re the preparation of an environmental {¢</
Tk C& ST
Joes assessment to determine the appropriate environmental document required. Sl
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2. Airports. An airport layout plan approval of the following Qfa?egori_es of actions

shall be subject to the analysis of an environmental assessment and subsequent
decisionﬁ as to whether to prepare an environmental impact statement or a finding of no
significant impactl

a. Airport location.

b. New runway.
>

'
- [

?
d. Runway strengthening which would result in a 1.5 Ldn or greater increase in

¢. Major runway extension.

noise over any noise sensitive area located within the 65 Ldn contour.

e. Construction_or relocation of entrance or service road connections to public

o Sk, € suL[)QrS

Lob 7(;(7
<o e,
f. Land acquusut:on associated with any of the_abeve |tems p‘ius land acquisition

roads which adversely affect the capacity of such public roads.

which resuits in relocation of residential units when there is evidence of insufficient

T f, teiiibae aer deod o ’f?

A _,/J' i . . ' . . ey
comparable replacement dwellings, major disruption of business activities.

g. Establishment or relocation of an instrument landing system, or an approach

lighting system. o e p
h. An airport deveiopment action th:cg creates extraordinary cwcumstanc\s or
[ﬂ s (e !.{" P T R S

.

which involves’ the ‘effecton property of state or local historical, archetecturai, archeologi-

cal, or cultural sngmﬁcanc%and acquisition of over 5 acres from a farm operation;

"wet!ands coastal zones, or floodplains; endangered or threatened species™

3 Administrative facilities. Construction of a new or replacement administrative

building, including an office building, state patrol academy, driver licensing and testing

station, state patrol communications building, or other similar facility, at a new location.
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4. Financial assistance. ,{% “Financial grant for railroad construction action that

bt
“ _ - Motalie

may be categorized as a {fype ] action_fﬁn tt{gﬁéié;above.

b. Financial grant f.c.>.r- ;oﬁstruction of a new port faciiities.

c. Financial grant for construction of a new disposal facility for harbor dredge
material. _

d. Financial grant for dredging of material for the purpose of expanding an
existing harbor.,

e. Financial grant for disposal of contaminated harbor dredge material into a new
disposal facility.

5. Policy, contract. standard and specification changes. a. Change in policy for

nonhighway use of highway right-of-way or non-railroad use of railroad right-of-way by
utility companies, or for access to public roads or private residential or commercial
driveways or farm crossings.

b. Change in policy for transport of hazardous cargo, such as explosives,
hazardous wastes, toxins, radioactive material, or any other similar cargo.

c. Change in policy for the maintenance program relating to the use of deicing
materials, or to the use of pesticides, herbicides or insecticides within the right-of-way,
or to the use of cutback asphalt or creosoted ties, or other similar materials.

d. Change in policy for acquisition of scenic easements.

6. System planning. Publication or adoption of a system plan.

(c} ER actions are those identified in 23 CFR 771.117(d), April 1, 1991, and
federal aviation administration order 5050.4A, chapter 3, paragraph 23a., October 8,
1985. ER actions require documentation with an environmental report.“:\\The environmen-

tal report demonstrates that the action meets the criteria for a categof@cai exclusion by

A
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demonstrating that specific conditions or criteria for the action have been addressed and

that significant environmental effects will not result. Examples of ER actions include, but

f.’i‘ v LA . /‘
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4re not limited o, the following:
1. Highways and ftransit. a. Modernization of a highway by resurfacing,

restoration, rehabilitation, reconstruction, adding shoulders, or adding auxiliary lanes,
including parking, weaving, turning,ﬁ,émbingf LT ( 9

b. Highway safety or traffic operations improvement projects including the
installation of ramp metering control devices and lighting.

c. Bridge rehabilitation, reconstruction or replacement or the construction of grade
separation {o replace exsstmg at- gra_de railroad crossings.

/&i, o e & T
/Transportahon corrldor fringe parking facilities.

e Construction of new truck weigh stations or rest areas.

f Approvals for disposal of excess right-of»:n(/(ay QS for joint or limited use of right-
of-way, where the proposed use does not havg_ ;:gnlﬂcant adverse impacts.

g. Approvals for changes in access control.

h. Construction of new bus storage and maintenance facilities in areas used
predominantly for industrial or transpoftation purposes where such construction is not
inconsistent with ex1stlng zoning andﬁi};;;t;d on or neatj a /;’zrget with adequate capacity
" to handle anticipated bus and support vehicle traffic.

i. Rehabilitation or recons’;mct;on of existing rail and bus buildings and ancillary

facilities where only rninor /amounts of additional land are required and there is not a
.

S

substantial increase in the number of users.
j. Construction of bus transfer facilities, including an open area consisting of
passenger shelters, boarding areas, kiosks and related street improvements, when

i1
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mc!ud:ng shifts in alignment for pianned constructson projects, which may be required in

located in a commercial area or other high activity center in which there is adequate
street capacity for projected bus traffic.

k. Construction of rail storage and maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and where there is no significant nc;ise impact on the

surrounding community. ’i/é;) A

L Acquisition of land fo(hardshep or protective purposes‘wail be permitted only

for a partlcular parcei ora limtted number of parceis Thes )ypes of land acquisition
- f f f“"’ i 7 ’fﬁf VY S i-«“’;g'{ L] .Ef
quai:fy for a ER bniy where the acqurszt;on may not Himit the evaluation of alternatives,

/"‘_‘"“"_*\J

the WEPA process. No project development on such land may proceed until the WEPA

process has been completed.

.

2. Airports. a. Runway, taxiway, apron, or loading ramp construction or repair

work including extension, strengthening, reconstruction resurfacing, marking, grooving

\_/«M“(f{w - 4‘2 ”) iy

filiets and jet blast facilities, and /new hetuports on exzstlng airports, except where such
action will create environmental impacts off airport property.

b. Installation or upgrading of airfield lighting systems, including runway end
identification lights, visual approach aids, beacons and electrical distribution systems.

c. Installation of miscellaneous items including segmented circles, wind or landing
direction indicators or measuring devices, or fencing.

d. Construction or expansion of passenger handling facilities.

e. Construction, relocation or repair of entrance and service roadways.

f. Grading or removal of obstructions on airport property and erosion control

actions with no off-airport impacts.




g. Landscaping generally and landscaping or construction of physical barriers to

diminish impact of airport blast and noises. e

—

h. Projects to carry out noise compatibifity prograrﬁ's.

j. Removal of a displaced threshoid.

3 Administrative facilities. Extensive remodeling, expansion or modification of

an administrative building, including an office building, state patrol academy, driver

station, state patrol communications building, or other mm:&a{rﬁ
4 /.u /;. "’)‘{’ o & 35://'
facility, which substantially elthgr increases the capacity of the facility o?fchanges its use.
T gand a5 p !0
4. Financial assistance. a./FmanciaE grant for repair or modification of existing

licensing and te

port facilities in locations below the ordinary high-water mark that are not within an area
designated by a bulkhead line, a lake bed grant, or a submerged lands lease.

b. Financial grant for repair of an approved disposal facility for contaminated

. ~ s""? Poa
dredge material. c A el e
!. .,—’ 3 .
c. Financial grant under jthe transportation economic assistance, for the

[N

construction of a local transportation facility.

5. Policy. contract, standard and specification changes. a. Change in policy on

artificial lighting for highways and airports.
b. Change in policy for planting and landscaping on transportation corridors.

c. Processing a contract change for significant changes in design.
@

d. Major change in design standards or constructlon spec:f cat;on y
+ ‘/jf i fhr. /’éf“e

(’J’/”’(, el e lpdel T W o N

(d) CE actions arer categorical exclusions pursuant to the ru!e pubisshed by the
United States department of transportation in 23 CFR 771.417, April 1, 1991, or its
federal aviation administration order 5050.4A, chapter 3, paragraph 23, October 8, 1985.
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CE actions do not require environmental documentation because, based on past
experience with similar actions, they do not involve significant environmental impacts.
They are actions which do not induce significant impacts to planned growth or land use
for the area, do not require the relocation of significant numbers of people, do not have
a significant impact on any natural, cuttural, recreational, historic or o_ther resource, do
not involve significant air, noise, or water quality impacts, do not have significant impacts
on travel patterns, and do not otherwise, either individually or cumulatively, have any
significant environmental impacts. Examples of CE actions include, but are not limited
to, the following:

1. Highways and transit. a. Activities which do not involve or lead directly to

construction, including planning and technical studies, grants for training and research
programs, research activities, approval of a unified work program and any findings
required in the planning process, approval of statewide programs, approval of project
concepts, engineering to define the elements of a proposed action or alternatives so that
social, economic, and environmental effects can be assessed.

b. Approval of utility installations along or across a transportation facility.

c. Construction of bicycle and pedestrian lanes, paths, and fac;lztles - %

d. Activities included in the state’s "highway safety pian“.f,; [V*x""i X

e. Transfer of lands when the subsequ_ent act:on is not all department actlon

J"}‘ ™
") "1 /f{j.ir \}
f. The installation of noise barriers or altérations to ex[stmg pubhc)/owned

buildings to provide for noise reduction. @

g. Landscaping.




h. Installation of fencing, signs, pavement markings, small passenger shelters,

traffic signals, and railroad warning devices where no land acquisition or traffic disruption

will occur.

i. Emergency repairs.

j. Acquisition of scenic easements.

k. Improvements to existing rest areas and truck weigh stations.

2. Airports. a. Acquisition of an existing privately owned airport, as long as
acquisition only involves change of ownershlp

IR - i

b. Acquisition of sc;i;unty equlpment requ:red«by r;li% or regulation for the safety
or security of personnel and property on the awpc{;ﬁ%ﬁétyl equipment required by rule
or regulation for certification of an airport or snow\ fgmovat equipment.

c. lssuance of airport planning grants.

d. Airport improvement program actions which are tentative and conditional and
clearly taken as a preliminary action to establish a sponsor’s eligibility under the
program.

e. Retirement of the principal of bond or other indebtedness for terminal
development.

£ lssuance of airport policy and planning documents including the national plan
" of integrated airport systems, or NPIM, airport improvement program, or AlP, priority
system, advisory circulars on planning, design, and development programs which are not

intended for direct implementation or which are issued by FAA as administrative and

technical guidance to the public. Y

e

g. lssuance of certificates and related actions under the airport certiﬁcation %
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h. lIssuance of ,grants for preparation of noise exposure maps and noise
LU gec o

compatibility programs per sections 103(a) and 104(a) of the aviation safety and noise

abatement act of 1979 and 14 CPR part 150 determinations on noise exposure maps

and approval of noise compatibility programs.

i. Airspace determinations.

3. Administrative facilities. Minor construction or expansion of an airport facility,

such as a runway, taxiway, apron, service or entrance road, or passenger handling or

parking facility.

4. Financial assistance. a. Financial grant for repair modification of existing

facilities in locations below ordinary high water mark that are within an area designated
i
by bulkhead line, a lake bed grant, a submerged lands lease.

b. Financial grant for maintenance dredging of navigable waterway.

7_ c¢. Financial grant for disposal of contaminated dredge material existing approved
disposal facilities.
SECTION 6. Trans 400.08(2)(intro.) and (a) are amended to read:

Trans 400.08(2) In addition, the following actions and activities of the department

are categorized as type-¥ CE actions:

(a) Activities exempt by statute or approved as categorical exclusions by the

United States council on environmental quality pursuant to 40 CFR 1508.4, July 1, 1990,

SECTION 7. Trans 400.09(1) and (2)(intro.) are amended to read:




Trans 400.09(1) As part of system plan development process, the department

shall perform SEE scoping. This scoping is to identify the issues to be addressed,
alternatives to be analyzed, and the affected public or agencies involved in the system

plan development. No scoping is required for reports or recommendations on proposals

for legislation, LEIS's, or type-lil-and-type ER or CE CE act:ons st
{{:_ T A A : LRAA L

(2) For type-+and-typeH EIS or EA pro;ect Ievel actlons the department shall
determine by means of scoping, insofar as po;sﬂi‘bie at the time that a proposed action
is approved for planning, development or implementation, the probable action
designation, environmental review and agency coordination that will be required. If a
decision to prepare an EIS is made, the department shall inform the public and affected
agencies by publishing a notice of intent in the Wisconsin administrative register and a
local newspaper of general circulation. The notice of intent shall include:

SECTION 8. Trans 400.10(2)(intro.} is amended to read:

Trans 400.10(2)(intro.) SEE CONTENT. While the general issues to be addressed
by a SEE are similar to those in the individual project evaluations, it is recognized that
it, in most cases the analysis of transportation alternatives, including multi-modal
analyses where appropriate, will be qualitative, reflecting the broad level of generality of
system plans. Therefore, by necessity, a SEE shali be more conceptual, qualitative, and
general than is common with the individual projec:t environmental reviews. A SEE,

_prepared as an antegral part of a systeln‘a plan shali may address the foklowmg matters:

¥
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Effective Date. This rule shall take effect on the first day of the month following
publication in the Wisconsin Administrative Register as provided in s. 227.22(2), Stats.

Signed at Madison, Wisconsin, this 3 | day of
August, 1998.

CHARLES H. THOMPSON

Secretary
Wisconsin Department of Transportation
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Aai Tommy 5. Thompson Charles H. Thomoson CFFICE OF GENERAL COUNSEL
Govamor Seorelary PO Box 7810
Madison, W B3707.7810
The Honorable Robert Welch September 1, 1998

Senate Chairman

Joint Committee for Review
of Administrative Rules

One East Main, Suite 201

Madison, Wisconsin 53707

The Honorable Glenn Grothman
Assembly Chairman
Joint Committee for Review

of Administrative Rules
Room 125, State Capitol
Madison, Wisconsin 53707

RE: NOTICE OF PUBLIC HEARING and Text of Proposed Rule, relating to the
Wisconsin Environmental Policy Act, Trans 400

Dear Senator Welch and Representative Grothman:

Enclosed for your information is a Notice of Public Hearing and Text of Proposed
Rulemaking relating to the above-entitled matter. These documents have also been filed
with the Revisor of Statutes, the Legislative Council, and the Department of Administration
in accordance with the requirements of §§ 227.15 and 227.17, Stats.

Sincerely,

CXti A Do

f dqjle A. Johnson /
; P/aralegai

Enclosure

CC: Gene Kussart
Sandy Beaupre
Mike Goefzman
Jim Gruendler
Carol Cuishall
Jon Novick
Mark Aquino

Hilt Farma State Transporiation Building, Room 1158, 4802 Sheboygan Avenus, Madison, Wisconsin, Telephone (G023 266-8810; FAX(B0S; 2876734
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STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

The Wisconsin Department of Transpor- 3
tation proposes an order to amend

TRANS 400.03(2), 400.04(7) and (12), | NOTICE OF HEARING
400.05, 400.07(1), (2)(intro.), (a), (b) AND
and (c)(intro.), 400.08(2)(intro.) and (a), TEXT OF PROPOSED RULE

and 400.09(1) and (2)(intro.); and repeal
and recreate TRANS 400.08(1), relating
to the Wisconsin Environmental Policy
Act.

NOTICE IS HEREBY GIVEN that pursuant to ss. 1.11, 85.16(1) and 227.11(2),
Stats., and interpreting s. 1.11, Stats,, the Department of Transportation will hold a public
hearing in Room 144-B of the Hill Farms State Transportation Building, 4802 Sheboygan
Avenue, Madison, Wisconsin on the 1st day of October, 1998, at 1:00 PM, to consider
the amendment of chapter Trans 400, Wisconsin Administrative Code, relating to the
Wisconsin Environmental Policy Act.

An interpreter for the hearing impaired will be available on request for this hearing.
Please make reservations for a hearing interpreter at least 10 days prior to the hearing.

The public record on this proposed rule making will be held open until close of
business on October 12, 1998, to permit the submission of written comments from
persons unable to attend the public hearing or who wish to supplement testimony offered
at the hearing. Any such comments should be submitted to Jon Novick, Department of
Transportation, Division of infrastructure Development, Bureau of Environment, Room
451, P. O. Boxr7965, Madison, Wl 53707-7965.

Parking for persons with disabilities and an accessible entrance are available on

the north and south sides of the Hill Farms State Transportation Building.




Analvsis Prepared by the Wisconsin Department of Transportation

STATUTORY AUTHORITY: ss. 1.11, 85.16(1) and 227.11, Stats.
STATUTES INTERPRETED: s. 1.11, Stats.

General Summary of Proposed Rule. The Wisconsin Department of Transporta-
tion has authority under ss. 1.11, 85.16(1) and 227.11(2), Stats., to promulgate this rule.

Wisconsin's Environmental Policy Act (WEPA), s. 1.11, Stats., closely follows the
National Environmental Policy Act (NEPA), 42 USC 4332. As specified ins. 1. 11(2)(c),
Stats., the Department is to substantially follow the guidelines issued by the United
States Council on Environmental Quality under the National Environmental Policy Act
(NEPA) to implement WEPA.

The Department’s existing rule for implementing WEPA is overly definitive and
results in environmental documents being prepared based on the size of a project rather
than the importance of a project's potential impacts. Compared to the federal
regulations, 23 CFR 771 et seq., which use the concept of impact magnitude, TRANS
400 requires an Environmental Impact Statement (EIS) when a project is on new location
for over 2.5 miles and, presumably, does not require an EIS if the project is on new
location for only 2.4 miles. This contributes to the criticisms that WisDOT has spent
more on environmental documents than is required by the federal regulations.

The existing rule also prescribes "matters” which must be included in a System-
level Environmental Evaluation (SEE). This prescription requires the department to
address these matters even when they are not important or relevant to the system plan.

in general, Trans 400 goes beyond federal requirements with regard to
environmental evaluation of plans and legisiation. Testimony and comments are solicited
on whether the Department should continue this practice and to what extent.

The rule applies to the entire Department. The Department has long and
extensive experience complying with the guidelines promuigated as rules by the United
States Council on Environmental Quality and the various federal transportation agencies
implementing NEPA. This rule continues the Department’s long-standing and consistent
policy of following these federal rules to comply with WEPA.

The Department will continue to base its decisions upon a balanced consideration
of the environment, public comments, and the need for safe and efficient transportation.
The Department’s policy is to make the WEPA process more useful to decision makers
and the public by reducing paperwork and delay. its environmental documents shall be
concise, clear and to the point, and emphasize real environmental issues and
alternatives.

The Department categorizes its actions within four types: Type |, i, il and V.
For clarity, this rule identifies the types by the more informative nomenclature of what
is required for that type of action as fellows:

2




« Type 1 (EIS) -- Environmental Impact Statement
« Type li (EA) - Environmental Assessment

» Type Il (ER) — Environmental Report

- Type IV (CE) -- Categorical Exclusion

The rule contains descriptions, consistent with federal regulations, of various
Department actions normally categorized as types |, Il. i1l or IV. It is proposed to change
TRANS 400.08 Categorization of department actions, to more closely reflect the lists of
actions contained in the federal regulations published by the FHWA, FAA, FTA, and
FRA. Appropriate changes to this list of actions will focus WisDOT’s environmental
documents on a project’s environmental issues rather than its size. The SEE
requirements in TRANS 400.10 (2) would be changed to be less prescriptive by changing
the phrase "shall address the following matters" to "may address environmental matters

such as the following".

The categories of actions in TRANS 400.08 are currently too restrictive in their
descriptions of actions. Their specificity requires the preparation of unneeded EIS’s on
the one hand and may preclude the preparation of an EIS on the other simply because
it is based on the magnitude of the project rather than the magnitude of the project's
effects. The TRANS 400 Action List does not allow the flexibility to use another type of
environmental document even when an action does not produce significant environmen-
tal impacts. The FHWA/FTA regulations, on the other hand, base the type of
environmental document upon the significance of impacts.

Fiscal Effect. The proposed rule does not create any additional workload for the
Department. The taxpayer will benefit from a reduction in costs. The changes will not
lessen environmental protection nor will it compromise the department’s flexibility in
addressing transportation needs at both the project and systems levels.

For the purposes of establishing a fiscal estimate for the rule, the following
assumptions have been made: (a) The environmental evaluations (SEES and LEIS)
represent a significant analytic undertaking that requires extensive data gathering,
analysis and documentation; (b) The preparation of the SEE is an integral part of the
detailed planning process; (¢) The number of proposals or plans requiring a LEIS or SEE
will range from two to four a year. There may be some reduction in the resources
presently spent on preparation of SEEs and i £iSs. The existing resources expended
on EiSs and EAs will be reallocated to those actions that have more significant impacts
on the guality of the human environment from those that have less.

Initial Requlatory Flexibility Analvsis. This rule will have no adverse effect on
small businesses.

Preparation_and Copies of Proposed Rule. This analysis was prepared by
James S. Thiel, Office of General Counsel (608) 266-8928. Copies of the rule may be
obtained upon request, without cost, by writing to Jon Novick, Department of Transporta-
tion, Division of Infrastructure Development, Bureau of Environment, Room 451, P. O.




Box 7965, Madison, Wi 53707-7965, or by calling (608) 266-8287. Alternate formats
of the proposed rule will be provided to individuals at their request.

TEXT OF PROPOSED RULE

Under the authority vested in the state of Wisconsin, department of transportation,
by ss. 1.11, 85.16(1) and 227.11, Stats., the department of transportation hereby
proposes an order to amend a rule interpreting s. 1.11, Stats., relating to the Wisconsin
environmenta.i policy act procedures for department actions.

SECTION 1. Trans 400.03(2) is amended to read:

Trans 400.03(2) Where another state or federal agency has concurrent

responsibility with the department for a proposed type- EA action, a joint environmental

assessment, or EA, may be prepared with the other agency if the EA meets the

requirements of this chapter. The department shall make an independent judgment on

the need for an environmental impact statement, or EIS, in accordance with this chapter.

SECTION 2. Trans 400.04(7) and (12) are amended to read:

Trans 400.04(7) "EA" or “environmental assessment’” means a concise,
comprehensive document containing an analysis of a proposed Hype—H action to
determine the significance of the action’s environmental effects and whether or not the
action constitutes a major action.

(12) "FONSI" or "finding of no significant impact” means an approved, completed
EA containing a finding that the proposed type-H action is not a major action.

SECTION 3. Trans 400.05 is amended to read:

TRANS 400.05 FEDERAL REGULATIONS ADOPTED. Federal regulations, 23

CFR 771.115. 771.117, 771.119(a) and 771.123(a). April 1, 1891, adopted jointly by the

federal highway administration and urban mass transit administration of the United
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States department of transportation, and its federal aviation administration order

5050.4A, chapter 3, paragraph paragraphs 20,21, 22, and 23, October 8, 1985, pursuant

to 40 CFR 1508.4, July 1, 1990, as approved by the United States council on
environmental quality, and 40 CFR 1506.8 and 1508.17 are adopted by the department
and are attached hereto in appendix 1.

SECTION 4. Trans 400.07(1), (2)(intro.), (a), (b) and (c)(intro.) are amended to
read:

Trans 400.07(1) The designations, QW%HMM&N EIS EA ER

and CE shall be used to categorize department actions. Actions designated #ype-t EIS

actions shall be considered major actions, and actions designated type CE shall be

considered categorical exclusions.
(2) Except for actions designated type- CE actions which shall may not require
any environmental documentation, actions designated ;ype—‘l-—type—”—@'-?fﬁew EIS, EA

or ER shall require the following environmental documentation:

(a) Fypet EIS. Atypet An E|S action is normally & major action or a major and

significant new proposal. An environmental impact statement, or EIS, or legislative

environmental impact statement. or LEIS, shall be prepared for type-t EIS actions as

follows:

4 EIS- An EIS shall be prepared for major and significant actions.

5 LEIS. When A LEIS shall be prepared when a major and significant new

proposal consists of a report or recommendation of the department on a proposal for

legislation initiated by the depariment that is not within the scope of any categorical

exclusion, the deparment LEIS shall prepare-an-LEIS substantially following follow the



guidelines of the United States council on environmental quality in 40 CFR 1506.8, July
1, 1990.

(b) Fypet EA. AtypeH An EA action is normally ere an action for which the
significance of the environmental impact is not clearly established. Either an EA, SEE
or screening sheet shall initially be prepared for type- EA actions as follows:

1. EA. An EA shall be prepared for those project actions for which the
significance of the environmental impact is not clearly established. If it is concluded from
the analysis in the EA that the type-H action is a major action, an EIS shall be prepared.
If it is concluded from the analysis in the EA that the type-H action is not a major action,
the EA shall be revised to constitute a FONSI, and the FONSI shall serve as the
environmental document. The FONSI shalil be prepared only after availability of the EA
for public and cooperating agency review and comment and the incorporation of any
appropriate revisions resulting from the public involvement process. Where a permit will
be required or other agency coordination is specifically required by law, the FONS! may
serve as the vehicle for such permit or coordinating agency approval.

2 SEE. in A SEE shall be prepared the case of proposals contained in system

plans, if it is concluded they are major and significant new proposalsa-SEE-shall-be
prepared. If it is concluded from an analysis of the system plan that it does not contain
any major and significant new proposals, a clear statement of that determination shall
be incorporated within the system plan or as a separately identifiable and retained record
of the depariment’s determination.

3. Screening-sheet: In the case of reports or recommendations of the depariment
on proposals for legislation initiated by the department, if it is concluded from the

screening sheet they contain major and significant new proposals, an LEIS shall be
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prepared. ifitis concluded from the screening sheet that they do not contain any major
and significant new proposais or are within the scope of any categorical exclusion, a
clear statement of that determination shall be included on the screening sheet.

(c) Type—iH ER. A-typeifl An _ER action is normaily one that is likely to fit the
criteria for a conditional categorical exclusion in 23 CFR 771.117(d), April 1, 1891, or
federal aviation administration order 5050.4A, chapter 3, paragraph 23.a, October 8,
1985, or otherwise requires coordination with or concurrence of another agency. An

environmental report, or ER, shall be prepared for-type—tl-actions to demonstrate

whether the proposed action does fit the criteria or conditions for approval as a
categorical exclusion in the faderal rule and has been properly coordinated with other
agencies having jurisdiction by law over specific activities. The ER shall serve as the
department’s record of coordination with other agencies having jurisdiction over specific
activities, including the following activities:

SECTION 5. Trans 400.08(1) is repealed and recreated to read:

Trans 400.08 CATEGORIZATION OF DEPARTMENT ACTIONS. (1) Based on

federal regulations and past experience with analysis of similar actions the following
actions are categorized as EIS, EA, ER or CE:

(a) The federal highway administration regulations at 23 CFR 771.115 (a) April 1,
1091, federal aviation administration order 5050.4A, chapter 3, paragraph 21, October 8,
1985 and the federal railroad administration regulations at 49 CFR 266.19(a),
October 10, 1996, identify types of federally funded actions which require the preparation
of an environmental impact statement. The following are examples of department EIS
actions that normally require the preparation of an environmental impact statement:

1. Highways and transit. a. A new controlled access freeway.
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b. A highway project of 4 or more lanes on a new location.

c. New construction or extension of fixed rail transit facilities, including rapid rail,
light rail, commuter rail, and automated guideway transit.

d. New construction or extension of a separate roadway for buses or high
occupancy vehicles not located within an existing highway facility.

2. Airports. a. Firsttime airport layout plan approval or airport location approval
for a commercial service airport located in a standard metropolitan statistical area.

b. Federal financial participation in, or airport layout plan approval of, a new
runway capable of handling air carrier aircraft at a commercial service airport in a
standard metropolitan statistical area.

3. Railroads. Changes that result in significant increases of rail traffic are the
following EIS actions:

a. Construction of a new major railroad.

b. Construction of new major facilities to handle freight, maintenance or
passengers.

(b) Actions in which the significance of the environmental impacts is not clearly
established are EA actions and require the preparation of an environmental assessment.
The federal highway administration regulations at 23 CFR 771.115(c) Aprit 1, 1991, and
the federal aviation order 5050.4A, chapter 3, paragraph 22, October 8, 1985 identify the
typeé of federal actions that require the preparation of an environmental assessment.
Examples of the department’'s EA actions include, but are not limited to, the following:

1. Highways and transit. All actions that are not EIS, ER or CE actions are EA

actions. All actions in this category require the preparation of an environmental
assessment to determine the appropriate environmental document required.
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2. Airports. An airport layout plan approval of the following categories of actions
shall be subject to the analysis of an environmental as_sessment and subsequent
decision as to whether to prepare an environmental impact statement or a finding of no
significant impact.

a. Airport location.

b. New runway.

¢. Major runway extension.

d. Runway strengthening which would result in a 1.5 Ldn or greater increase in
noise over any noise sensitive area located within the 65 Ldn contour.

e. Construction or relocation of entrance or service road connections to public
roads which adversely affect the capacity of such public roads.

f Land acquisition associated with any of the above items plus land acquisition
which results in relocation of residential units when there is evidence of insufficient
comparable replacement dwellings, major disruption of business activities.

g. Establishment or relocation of an instrument landing system, or an approach
lighting system.

h. An airport development action that creates extraordinary circumstances or
which involves the effect on property of state or local historical, architectural, archeologi-
" cal. or cultural significance; land acquisition of over 5 acres from & farm operation;
weflands, coastal zones, or floodplains; endangered or threatened species.

3 Administrative facilities. Construction of a new or replacement administrative

building, including an office building, state patrol academy, driver licensing and testing

station, state patrol communications building, or other similar facility, at a new jocation.




4. Financial assistance. a. Financial grant for railroad construction action that

may be categorized as a type | action in the table above.
b. Financial grant for construction of a new port facilities.
¢. Financial grant for construction of a new disposal facility for harbor dredge

materiai.

d. Financial grant for dredging of material for the purpose of expanding an

existing harbor.
e. Financial grant for disposal of contaminated harbor dredge material into a new
disposal facility.

5. Policy. contract, standard and specification changes. a. Change in policy for

nonhighway use of highway right-of-way or non-railroad use of railroad right-of-way by
utility companies, or for access to public roads or private residential or commercial
driveways or farm crossings.

b. Change in policy for transport of hazardous cargo, such as explosives,
hazardous wastes, toxins, radioactive material, or any other similar cargo.

¢. Change in policy for the maintenance program relating to the use of deicing
materials, or to the use of pesticides, herbicides or insecticides within the right-of-way,
or {o the use of cutback asphalt or crecsoted ties, or othez’ﬂ similar materials.

d. Change in policy for acquisition of scenic easements.

6. System planning. Publication or adoption of a system plan.

{c) ER actions are those identified in 23 CFR 771.117(d), April 1, 1991, and
federal aviation administration order 5050.4A, chapter 3, paragraph 23a., October 8,
1085. ER actions require documentation with an environmental report. The environmen-
tal report demonstrates that the action meets the criteria for a categorical exclusion by
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demonstrating that specific conditions or criteria for the action have been addressed and
that significant environmental effects will not result. Examples of ER actions include, but

are not limited to, the following:

1. Highways and transit. a. Modernization of a highway by resurfacing,

restoration, rehabilitation, reconstruction, adding shoulders, or adding auxiliary lanes,
including parking, weaving, turning, climbing.

b. Highway safety or traffic operations improvement projects including the
installation of ramp metering control devices and fighting.

c. Bridge rehabilitation, reconstruction or replacement or the construction of grade
separation to replace existing at-grade railroad crossings.

d. Transportation corridor fringe parking facilities.

e. Construction of new truck weigh stations or rest areas.

f. Approvals for disposal of excess right-of-way or for joint or limited use of right-
of-way, where the proposed use does not have significant adverse impacts.

g. Approvals for changes in access control.

h. Construction of new bus storage and maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and located on or near a street with adequate capacity
to handle anticipated bus and support vehicle traffic.

i Rehabilitation or reconstruction of existing rail and bus buildings and ancillary
sacilities where only minor amounts of additional land are required and there is not a
substantial increase in the number of users.

i. Construction of bus transfer facilities, including an open area consisting of
passenger shelters, boarding areas, kiosks and related street improvements, when
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iocated in a commercial area or other high activity center in which there is adequate
street capacity for projected bus traffic.

k. Construction of rail storage and maintenance facilities in areas used
predominantly for industrial or fransportation purposes where such construction is not
inconsistent with existing zoning and where there is no significant noise impact on the
surrounding community.

L. Acquisition of land for hardship or protective purposes will be permitted only
for a particular parcel or a limited number of parcels. These types of land acquisition
qualify for a ER only where the acquisition may not limit the evaluation of alternatives,
including shifts in alignment for planned construction projects, which may be required in
the WEPA process. No project development on such fand may proceed until the WEPA
process has been completed.

2. Airports. a. Runway, taxiway, apron, or loading ramp construction or repair
work including extension, strengthening, reconstruction resurfacing, marking, grooving
fillets and jet blast facilities, and new heliports on existing airports, except where such
action will create environmental impacts off airport property.

b. Installation or upgrading of airfield lighting systems, inciuding runway end
identification lights, visual approach aids, beacons and electrical distribution systems.

c. Instailation of miscellaneous items including segmented circles, wind or fanding
direction indicators or measuring devices, or fencing.

d. Construction or expansion of passenger handling facilities.

e. Construction, relocation or repair of entrance and service roadways.

f. Grading or removal of obstructions on airport property and erosion control

actions with no off-airport impacts.




g. Landscaping generaily and landscaping or construction of physical barriers 10
diminish impact of airport blast and noises.

h. Projects to carry out noise compatibility programs.

i. Land acquisition and relocation associated with any of the above items.

j. Removal of a displaced threshold.

3. Administrative facilities. Extensive remodeling, expansion or modification of

an administrative building, including an office building, state patrol academy, driver
licensing and testing station, state patrol communications building, or other similar
facility, which substantially either increases the capacity of the facility or changes its use.

4 Financial assistance. a. Financial grant for repair or modification of existing

port facilities in locations below the ordinary high-water mark that are not within an area
designated by a bulkhead line, a lake bed grant, or a submerged lands lease.

b. Financial grant for repair of an approved disposal facility for contaminated
dredge material.

c. Financial grant under the transportation economic assistance for the

construction of a local transportation facility.

5 Policy, contract, standard and specification changes. a. Change in policy on

artificial lighting for highways and airports.

b. Change in policy for planting and landscaping on transportation corridors.

¢c. Processing a contract change for significant changes in design.

d. Major change in design standards or construction specifications.

{d) CE actions are categorical exclusions pursuant to the rule published by the
United States department of transportation in 23 CER 771.117, April 1, 1991, or its
federal aviation administration order 5050.4A, chapter 3, paragraph 23, October 8, 1985.
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CE actions do not require environmental documentation because, based on past
experience with similar actions, they do not involve significant environmental impacts.
They are actions which do not induce significant impacts to planned growth or land use
for the area, do not require the relocation of significant numbers of people, do not have
a significant impact on any natural, cultural, recreational, historic or other resource, do
not involve significant air, noise, or water quality impacts, do not have significant impacts
on travel patterns, and do not otherwise, either individually or cumulatively, have any
significant environmental impacts. Examples of CE actions include, but are not limited

to, the following:

1. Highways and transit. a. Activities which do not involve or lead directly to

construction, including planning and technical studies, grants for training and research
programs, research activities, approval of a unified work program and any findings
required in the planning process, approval of statewide programs, approval of project
concepts, engineering to define the elements of a proposed action or alternatives so that
social, economic, and environmental effects can be assessed.

b. Approval of utility installations along or across a transportation facility.

¢. Construction of bicycle and pedestrian lanes, paths, and facilities.

d. Activities included in the state’s "highway safety plan".

e. Transfer of lands when the subsequent action is not a department action.

f. The installation of noise barriers or alterations to existing public) owned
buildings to provide for noise reduction.

g. Landscaping.




h. Installation of fencing, signs, pavement markings, small passenger shelters,
traffic signals, and railroad warning devices where no land acquisition or traffic disruption
will occur.

i. Emergency repairs.

j. Acquisition of scenic easements.

k. Improvements to existing rest areas and truck weigh stations.

2. Airports. a. Acquisition of an existing privately owned airport, as long as
acquisition only involves change of ownership.

b. Acgquisition of security equipment required by rule or regulation for the safety
or security of personnel and property on the airport, safety equipment required by rule
or regulation for certification of an airport or snow removal equipment.

c. lssuance of airport planning grants.

d. Airport improvement program actions which are tentative and conditional and
clearly taken as a preliminary action to establish a sponsor’s eligibility under the

program.

e. Retirement of the principal of bond or other indebtedness for terminal
development.

£ lssuance of airport policy and planning documents including the national plan
 of integrated airport systems, or NPIM, airport improvement program, or AlP, priority
system, advisory circulars on planning, design, and development programs which are not
intended for direct implementation or which are issued by FAA as administrative and
technical guidance 1o the public.

g. Issuance of certificates and related actions under the airport certification.
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h. Issuance of grants for preparation of noise exposure maps and noise
compatibility programs per sections 103(a) and 104(a) of the aviation safety and noise
abatement act of 1979 and 14 CPR part 150 determinations on noise exposure maps
and approval of noise compatibility programs. |

i. Airspace determinations.

3. Administrative facilities. Minor construction or expansion of an airport facility,

such as a runway, taxiway, apron, service or entrance road, or passenger handling or
parking facility.

4. Financial assistance. a. Financial grant for repair modification of existing

facilities in locations below ordinary high water mark that are within an area designated
by bulkhead line, a lake bed grant, a submerged lands lease.

b. Financial grant for maintenance dredging of navigable waterway.

c. Financial grant for disposal of contaminated dredge material existing approved
dispcsal facilities.

SECTION 8. Trans 400.08(2)(intro.) and (a) are amended to read:

Trans 400.08(2) In addition, the following actions and activities of the department
are categorized as fype-M CE actions:

(a) Activities exempt by statute or approved as categorical exclusions by the

United States council on environmental quality pursuant to 40 CFR 1508.4, July 1, 1990;

SECTION 7. Trans 400.08(1) and (2)(intrc.} are amended o read:
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Trans 400.09(1) As part of system plan development process, the department
shall perform SEE scoping. This scoping is to identify the issues to he addressed,
alternatives to be analyzed, and the affected public or agencies involved in the system
plan development. No scoping is required for reports or recommendations on proposals
for legislation, LEIS's, or type-H-and-type-M ER or CE actions.

(2) For typet-and-type-it EIS or EA project-level actions, the department shall
determine by means of scoping, insofar as possible at the time that a proposed action
is approved for pianning, development or implementation, the probable action
designation, environmental review and agency coordination that will be required. if a
decision to prepare an EIS is made, the department shall inform the public and affected
agencies by publishing a notice of intent in the Wisconsin administrative register and a
local newspaper of general circulation. The notice of intent shall include:

SECTION 8. Trans 400.10(2)(intro.) is amended to read:

Trans 400.10(2)(intro.) SEE CONTENT. While the general issues to be addressed
by a SEE are similar to those in the individual project evaiuations, it is recognized that
it, in most cases the analysis of transpor’;ation alternatives, including multi-modal
analyses where appropriate, will be qualitative, reflecting the broad level of generélity of
system plans. Therefore, by necessity, a SEE shall be more conceptual, qualitative, and
general than is common with the individual project environmental reviews. A SEE,
orepared as an integral part of a system plan, shali may address the following matters:

(END OF RULE TEXT)




Effective Date. This rule shall take effect on the first day of the month following
publication in the Wisconsin Administrative Register as provided in s. 227.22(2), Stats.

Signed at Madison, Wisconsin, this 3 i day of
August, 1998.

CHARLES H. THOMPSON

Secretary
Wisconsin Department of Transportation
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APPENDIX 1

Federal Regulations and Procedures Adopted by the Wisconsin Department of
Transportation

United States Council on Environmental Quality 7-1-90

40 CFR § 1500.4 Reducing paperwork
40 CFR § 1500.5 Reducing delay

40 CFR § 1506.8 Proposals for legislation
40 CFR § 1508.4 Categorical exclusion
40 CFR § 1508.17 Legislation

United States Department of Transportation

Federal Highway Administration and Urban Mass Transit Administration 4-1-91
23 CFR § 771.115 Classes of actions
23 CFR § 771.117 Categorical exclusions
23 CFR § 771.119 Environmental assessments
23 CFR § 771.123 Draft environmental impact statements
Federal Aviation Administration 10-8-85

Order 5050.4A, Chapter 3

Paragraph 20 General

Paragraph 21 Actions normally requiring an EIS
Paragraph 22 " Actions normally requiring an EA
Paragraph 23 Categorical exclusions

Assistance to States for Local Rail Service Under Section 5 of the Department of

Transportation Act
[49 CFR 266.19] [Revised as of October 1, 1996]

266.19 Environmental impact




UNITED STATES COUNCIL ON ENVIRONMENTAL QUALITY
40 CFR § 15004 7-1-90

§ 1500.4 Reducing paperwork.

Agencies shall reduce excessive Paperwork by:

(a) Reducing the length of environmental impact statements (§ 1502.2(c)), by
means such as setting appropriate page limits (§§ 1501.7(b)(1) and 1502.7).

(b) Preparing analytic rather than encyclopedic environmental impact statements
(§ 1502.2(a)).

(c) Discussing only briefly issues other than significant ones (§ 1502.2(b)).

(d) Writing environmental impact statements in plain language (§ 1502.8).

(e) Following a clear format for environmental impact statements (§ 1502.10).

() Emphasizing the portions of the environmental impact statement that are
useful to decision makers and the public (§8 1502.14 and 1502.15) and reducing
emphasis on background material (§ 1502.16).

(g) Using the scoping process, not only to identify significant environmental
issues deserving of study, but also to de-emphasize insignificant issues, narrowing the
scope of the environmental impact statement process accordingly (§ 1501.7).

(h) Summarizing the environmental impact statement (§ 1502.12) and circulating
the summary instead of the entire environmental impact statement if the latter is
unusuaily long (§ 1502.19).

(i) Using program, policy, or plan environmental impact statements and tiering
from statements of broad scope to those of narrower scope, to eliminate repetitive
discussions of the same issues (§§ 1502.4 and 1502.20).

(j) Incorporating by reference (§ 1502.21).

(k) Integrating NEPA requirements with other environmental review and
consultation requirements (§ 1502.25).

() Requiring comments to be as specific as possible (§ 1503.3).

(m) Attaching and circulating only changes to the draft environmental impact
statement, rather than rewriting and circulating the entire statement when changes are
minor (§ 1503.4(c))

(n) Eliminating duplication with State and local procedures, by providing for joint
preparation (§ 1506.2), and with other Federal procedures, by providing that an agency
may adopt appropriate environmental documents prepared by another agency (§
1506.3).

(o) Combining environmental documents with other documents (§ 1506.4).

(p) Using categorical exclusions to define categories of actions which do not
individuaily or cumulatively have a significant effect on the human environment and
which are therefore exempt from requirements to prepare an environmental impact
statement (§ 1508.4).

(q) Using a finding of no significant impact when an action not otherwise excluded
will not have a significant effect on the human environment and is therefore exempt from
requirements to prepare an environmental impact statement (§ 1508.13).

[43 FR. 55990, Nov. 29.1978; 44 FR. 873, Jan. 3. 1979]
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UNITED STATES COUNCIL ON ENVIRONMENTAL QUALITY
40 CFR § 1500.5 7-1-90

§1500.5 Reducing delay.

Agencies shall reduce delay by:

(a) Integrating the NEPA process into early planning (§ 1501.2).

(b) Emphasizing interagency cooperation before the environmental impact
statement is prepared, rather than submission of adversary comments on a completed
document (§ 1501.6).

(c) Insuring the swift and fair resolution of lead agency disputes (§ 1501.5).

(d) Using the scoping process for an early identification of what are and what are

not the real issues (§ 1501.7).
(e) Establishing appropriate time limits for the environmental impact statement

process (§§ 1501.7(b)(2) and 1501.8).

(f) Preparing environmental impact statements early in the process (§ 1502.5).

(g) Integrating NEPA requirements with other environmental review and
consultation requirements (§ 1502.25).

(h) Eliminating duplication with State and local procedures by providing for joint
preparation (§ 1506.2) and with other Federal procedures by providing that an agency
may adopt appropriate environmental documents prepared by another agency (§
1506.3).

(i) Combining environmental documents with other documents (§ 1506.4).

(j) Using accelerated procedures for proposals for legislation (§ 1506.8).

(k) Using categorical exclusions to define categories of actions which do not
individually or cumulatively have a significant effect on the human environment (§
1508.4) and which are therefore exempt from requirements to prepare an environmental
impact statement.

(1) Using a finding of no significant impact when an action not otherwise excluded
will not have a significant effect on the human environment (§ 1508.13) and is therefore
exempt from requirements to prepare an environmental impact statement.
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UNITED STATES COUNCIL ON ENVIRONMENTAL QUALITY
40 CFR § 1500.8 7-1-90

§1506.8 Proposals for legisiation.

(a) The NEPA process for proposals for legislation (§ 1508.17) significantly
affecting the quality of the human environment shall be integrated with the legislative
process of the Congress. A legislative environmental impact statement is the detailed
statement required by law to be included in a recommendation or report on a legislative
proposal to Congress. A legislative environmental impact statement shall be considered
part of the formal transmittal of a legislative proposal to Congress; however, it may be
transmitted to Congress up to 30 days later in order to allow time for completion of an
accurate statement which can serve as the basis for public and Congressional debate.
The statement must be available in time for Congressicnal hearings and deliberations.

(b) Preparation of a legislative environmental impact statement shall conform to
the requirements of these regulations except as follows:

(1) There need not be a scoping process.

(2) The legislative statement shall be prepared in the same manner as a draft
statement. but shall be considered the “detailed statement” required by statute, Provided,
That when any of the following conditions exist both the draft and final environmental
impact statement on the legislative proposal shall be prepared and circulated as provided
by §§ 1503.1 and 1506.10. '

(i) A Congressional Committee with jurisdiction over the proposal has a rule
requiring both draft and final environmental impact statements.

(i) The proposal results from a study process required by statute (such as those
required by the Wild and Scenic Rivers Act (16 U.S.C. 1271 ef seq. } and the Wilderness
Act (16 U.S.C. 1131 ef seq.)).

(i) Legislative approval is sought for Federal or federally assisted construction
or other projects which the agency recommends be located at specific geographic
locations. For proposals requiring an environmental impact statement for the acquisition
of space by the General Services Administration, a draft statement shall accompany the
Prospectus or the 11(b) Report of Building Project Surveys to the Congress, and a final
statement shall be completed before site acquisition.

(iv) The agency decides to prepare draft and final statements.

(c) Comments on the legislative statement shall be given to the lead agency
which shall forward them along with its own responses to the Congressional commiitees
with jurisdiction.
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UNITED STATES COUNCIL ON ENVIRONMENTAL QUALITY
40 CFR § 15084 7-1-90

§ 1508.4 Categorical exclusion.

"Categorical exclusion” means a category of actions which do not individually or
cumulatively have a significant effect on the human environment and which have been
found to have no such effect in procedures adopted by a Federal agency in implementa-
tion of these regulations (§ 1507.3) and for which, therefore, neither an environmental
assessment nor an environmental impact statement is required. An agency may decide
in its procedures or otherwise, to prepare environmental assessments for the reasons
stated in § 1508.9 even though it is not required to do so. Any procedures under this
section shall provide for extraordinary circumstances in which a normally excluded action
may have a significant environmental effect.




UNITED STATES COUNCIL ON ENVIRONMENTAL QUALITY
40 CFR § 1500.17 7-1-90

1508.17 Legislation.

"Legislation" includes a biil or legislative proposal to Congress developed by or
with the significant cooperation and support of a Federal agency, but does not include
requests for appropriations. The test for significant cooperation is whether the proposal
is in fact predominantly that of the agency rather than another source. Drafting does not
by itself constitute significant cooperation. Proposals for legislation include requests for
ratification of treaties. Only the agency which has primary responsibility for the subject
matter involved will prepare a legislative environmental impact statement.
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FEDERAL HIGHWAY ADMINISTRATION AND URBAN MASS TRANSIT ADMINISTRA-

TION
23 CFR § 771.115 4-1-81

§ 771.115. Classes of actions.
There are three classes of actions which prescribe the level of documentation

required in the NEPA process.

(a) Class ! (ElSs). Actions that significantly affect the environment require an EIS
(40 CFR 1508.27). The following are examples of actions that normally require an EIS:

(1) A new controlled access freeway.

(2) A highway project of four or more lanes on a new location.

(3) New construction or extension of fixed rail transit facilities (e.g., rapid rail, light
rail. commuter rail, automated guideway fransit).

(4) New construction or extension of a separate roadway for buses or high
occupancy vehicles not located within an existing highway facility.

(b) Class Il (CEs). Actions that do not individually or cumulatively have a
significant environmental effect are excluded from the requirement to prepare an EA or
EIS. A specific list of CEs normally not requiring NEPA documentation is set forth in
§ 771.117(c). When appropriately documented, additional projects may also qualify as
CEs pursuant to § 771.117(d).

(c) Class lll (EAs). Actions in which the significance of the environmental impacts
is not clearly established. All actions that are not Class | or 1l are Class ill. All actions
in this class require the preparation of an EA to determine the appropriate environmental

document required

]
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FEDERAL HIGHWAY ADMINISTRATION AND URBAN MASS TRANSIT ADMINISTRA-

TION
23 CFR § 771117 4-1-91

§ 771.117 Categorical exclusions.

(a) Categorical exclusions (CEs) are actions which meet the definition contained
in 40 CFR 1508.4, and, based on past experience with similar actions, do not involve
significant environmental impacts. They are actions which do not induce significant
impacts to planned growth or land use for the area; do not require the relocation of
significant numbers of people; do not have a significant impact on any natural, cultural,
recreational, historic or other resource; do not involve significant air, noise, or water
quality impacts: do not have significant impacts on travel patterns; or do not otherwise,
either individually or cumulatively, have any significant environmental impacts.

(b) Any action which normaily would be classified as a CE but could involve
unusual circumstances will require the Administration, in cooperation with the applicant, .
to conduct appropriate environmental studies to determine if the CE classification is
proper. Such unusual circumstances include:

(1) Significant environmental impacts;

(2) Substantial controversy on environmental grounds;

(3) Significant impact on properties protected by section 4(f) of the DOT Act or
section 106 of the National Historic Preservation Act; or

(4) Inconsistencies with any Federal, State, or local law, requirement or
administrative determination relating tc the environmental aspects of the action.

(¢) The following actions meet the criteria for CEs in the CEQ regulation (section
1508.4) and § 771.117(a) of this regulation and normally do not require any further
NEPA approvals by the Administration:

(1) Activities which do not involve or lead directly to construction, such as
planning and technical studies; grants for training and research programs,; research
activities as defined in 23 U.S.C. 307; approval of a unified work program and any
findings required in the planning process pursuant to 23 U.S.C. 134, approval of
statewide programs under 23 CFR part 630; approval of project concepts under 23 CFR
part 476; engineering to define the elements of a proposed action or alternatives so that
social, economic, and environmental effects can be assessed; and Federal-aid system
revisions which establish classes of highways on the Federal-aid highway system.

(2) Approval of utility installations along or across a transportation facility.

(3) Construction of bicycle and pedestrian lanes, paths, and facilities.

(4) Activities included in the State’s highway safety plan under 23 U.S.C. 402.

(56} Transfer of Federal lands pursuant to 23 U.S.C. 317 when the subsequent
action is not an FHWA action.

(6) The instaliation of noise barriers or alterations to existing publicly owned
buildings to provide for noise reduction.

(7) Landscaping.

(8) Installation of fencing, signs, pavement markings, small passenger shelters,
traffic signals, and railroad warning devices where no substantial land acquisition or
traffic disruption will occur.

(9) Emergency repairs under 23 U.S.C. 125.

{(10) Acquisition of scenic easements.
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(11) Determination of payback under 23 CFR part 480 for property previously
acquired with Federal-aid participation.

(12) Improvements to existing rest areas and truck weigh stations.

(13) Ridesharing activities.

(14) Bus and rail car rehabilitation.

(15) Alterations to facilities or vehicles in order to make them accessible for
elderly and handicapped persons.

(16) Program administration, technical assistance activities, and operating
assistance to transit authorities to continue existing service or increase service o meet
routine changes in demand.

(17) The purchase of vehicles by the applicant where the use of these vehicles
can be accommodated by existing facilities or by new facilities which themselves are
within a CE. , _

(18) Track and railbed maintenance and improvements when carried out within
the existing right-of-way.

(19) Purchase and Instailation of operating or maintenance equipment to be
located within the transit facility and with no significant impacts off the site.

(20) Promulgation of rules, regulations, and directives.

(d) Additional actions which meet the criteria for a CE in the CEQ regulations (40
CFR 1508.4) and paragraph (a) of this section may be designated as CEs only after
Administration approval. The applicant shall submit documentation which demonstrates
that the specific conditions or criteria for these CEs are satisfied and that significant
environmental effects will not result. Examples of such actions include but are not
limited to:

() Modernization of a highway by resurfacing. restoration. rehabilitation,
reconstruction, adding shoulders or adding auxiliary lanes (e.g.. parking, weaving,
turning, climbing).

(2) Highway safety or fraffic operations improvement projects including the
installation of ramp metering control devices and lighting.

(3) Bridge rehabilitation, reconstruction or replacement or the construction of
grade separation to replace existing at-grade railroad crossings.

(4) Transportation corridor fringe parking facilities.

(5) Construction of new truck weigh stations or rest areas.

(6) Approvals for disposal of excess right-of-way or for joint or limited use of right-
of-way, where the proposed use does not have significant adverse impacts.

(7) Approvals for changes in access control.

(8) Construction of new bus storage and maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and located on or near a street with adequate capacity
to handle anticipated bus and support vehicle traffic.

(9) Rehabilitation or reconstruction of existing rail and bus buildings and anciliary
facilities where only minor amounts of additional land are required and there is not a
substantial increase in the number of users.

(10) Construction of bus transfer facilities (an open area consisting of passenger
shelters, boarding areas, kiosks and related street improvements when located in a
commercial area or other high activity center in which there is adequate street capacity

for projected bus traffic.

27



(11) Construction of rail storage and maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not
inconsistent with existing zoning and where there is no significant noise impact on the
surrounding community.

(12) Acquisition of land for hardship or protective purposes; advance land
acquisition loans under section 3(b) of the UMT Act® Hardship and protective buying wil
be permitted only for a particular parcel or a limited number of parcels. These types of
land acquisition quality (sic) for a CE only where the acquisition will not limit the
evaluation of alternatives, including shifts in alignment for planned construction projects,
which may be required in the NEPA process. No project development on such land may
proceed until the NEPA process has been completed.

(e) Where a pattern emerges of granting CE status for a particular type of action
the Administration will initiate rulemaking proposing to add this type of action to the list
of categorical exclusions in paragraph (c) or (d) of this section, as appropriate.

[52 FR 32660, Aug. 28, 1987: 53 FR 11066, Apr. 5, 1988]

? Hardship acquisition is a early acquisition of property by the applicant at the property
owner's request to alleviate particular hardship to the owner, in contrast to others,
because of an inability to sell his property. This is justified when the property owner can
document an the basis of health safety or financial reasons that remaining in the
property poses an undue hardship compared to others.

Protective acquisition is done to prevent imminent development of a parcel which is
needed for a proposed transportation corridor or site. Documentation must clearly
demonstrate that development of the land would preclude future transportation use and
that such development is imminent. Advance acquisition is not permitted for the sole
purpose of reducing the cost of property for a proposed project. '
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FEDERAL HIGHWAY ADMINISTRATION AND URBAN MASS TRANSIT ADMINISTRA-

TION
23 CFR Sec. 771.119

§ 771.119 Environmental assessments.

(a) An EA shall be prepared by the applicant in consultation with the Administra-
tion for each action that is not a CE and does not clearly require the preparation of an
EIS, or where the Administration believes an EA would assist in determining the need

for an EIS.

FEDERAL HIGHWAY ADMINISTRATION AND URBAN MASS TRANSIT ADMINISTRA-

TION .
23 CFR Sec. 771.12

§771.123 Draft environmental impact statements.
a) A draft EIS shall be prepared when the Administration determines that the

action is likely to cause significant impacts on the environment. When the decision has
been made by the Administration to prepare an EIS, the Administration will issue a
Notice of Intent (40 CFR 1508.22) for publication in the Federal Register. Applicants are
encouraged to announce the intent to prepare an EIS by appropriate means at the local

level.




FEDERAL AVIATION ADMINISTRATION
ORDER 5050.4A Airport Environmental handbook

20 . GENERAL,

a. In the Airports Program, Federal actions which require environmental
processing generally involve the approval of specific projects at specific airports. A
series of projects may be grouped into an overall plan for development, with successive
phases being contingent upon other events such as a projected increase in traffic or a
change in the aircraft using the airport. Such programs for development will usually be
the subject of tiered environmental actions (see paragraph 101 and CEQ 1508.28).

b. All Federal actions fall in one of three categories:

(1) Those normally requiring an environmental impact statement (CEQ
1608.11).

(2) Those requiring an environmental assessment (CEQ 1508.9).

(3) Those which are normally categorically excluded (CEQ 1508.4).
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FEDERAL AVIATION ADMINISTRATION
ORDER 5050.4A Airport Environmental handbook

21 ACTIONS NORMALLY REQUIRING AN ENVIRONMENTAL IMPACT STATEMENT.

a. The following Federal actions will normally require an environmental impact
statement:

(1) First time airport layout plan approval or airport location approval (see
paragraphs 30 and 32) for a commercial service airport located in a standard

metropolitan statistical area.

(2) Federal financial participation in, or airport layout plan approval of, a new
runway capable of handling air carrier aircraft at a commercial service airport in a
standard metropolitan statistical area.

b. Even though these actions normally require an environmental impact
statement, the preparation of the environmental impact statement will usually be
preceded by an environmental assessment. If the environmental assessment
demonstrates that there are no significant impacts, the action shall be processed as a
finding of no significant impact instead of an environmental impact statement.
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FEDERAL AVIATION ADMINISTRATION
ORDER 5050.4A Airport Environmental handbook

22. ACTIONS NORMALLY REQUIRING AN ENVIRONMENTAL ASSESSMENT.

a. Federal financial participation in, or airport layout plan approval of, the
following categories of actions shall be subject to the analysis of an environmental
assessment and subsequent decision as to whether to prepare an environmental impact

statement or a finding of no significant impact.
(1) Airport location.

(2) New runway.
(3) Major runway extension.

(4) Runway strengthening which would result in a 1.5 Ldn or greater
increase in noise over any noise sensitive area located within the 65 Ldn contour.

(5) Construction or relocation of entrance or service road connections to
public roads which adversely affect the capacity of such public roads.

(6) Land acquisition associated with any of the above items plus land
acquisition which results in relocation of residential units when there is evidence of
insufficient comparable replacement dwellings, major disruption of business activities,
or acquisition which involves land covered under section 4(f) of the DOT Act (recodified
49 USC Subtitle |, section 303, January 12, 1881).

(7) Establishment or relocation of an instrument landing system, or an
approach lighting system.

(8) An airport development action that falls within the scope of paragraph
24 or which involves any of the following:

(a) Use of section 4(f) land.

(b) Effect on property included in or eligible for inclusion in the
National Register of Historic Places or other Property of state or local historical,
architectural, archeological, or cultural significance.

(c) Land acquisition for conversion of farmiand, scoring over 160 on

Form AD-1008, protected under the Farmiand Protection Policy Act (FPPA) to
nonagricultural use through Federal financial assistance or through conveyance of

government land.
(d) Wetlands, coastal zones, or floodpiains.

(e} Endangered or threatened species.
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b. FAA requests for conveyance of government land for airport purposes under
section 516 of the 1982 Airport Act unless the proposed use of the jand falls within the
scope of paragraph 23 (see paragraph 34 for more detailed instructions).

c. The actions identified in this paragraph shall be supported through one of the
following action choices based upon an environmental assessment:

(1) Environmental impact statements.

(2) Findings of no significant impact (see paragraph 27).
d. Actions identified in this paragraph may be the subject of written reevaluations of
previously approved environmental impact statements or findings of no significant impact.

(See paragraph 103).

Lad
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FEDERAL AVIATION ADMINISTRATION
ORDER 5050.4A Airport Environmental handbook

23. CATEGORICAL EXCLUSIONS.

a. Unless specifically covered by paragraphs 21, 22, 24, or 26, the items below
are categorically excluded from the requirement for formal environmental assessment.
Paragraphs 21 and 22 identify specific airport actions such as major runway extensions
which require, as a minimum, an environmental assessment. Paragraph 24 identifies
extraordinary circumstances which create a requirement for envircnmental assessment
of actions otherwise excluded. Paragraph 26 deals with cumulative impact. For any of
the following specific items, paragraphs 21, 22, 24, and 26 shall be reviewed.

() Runway, taxiway, apron, or loading ramp construction or repair work
including extension, strengthening, reconstruction, resurfacing, marking, grooving, fillets
and jet blast facilities, and new heliports on existing airports, except where such action
will create environmental impacts off airport property.

(2) Installation or upgrading of airfield lighting systems, including runway
end identification lights, visual approach aids, beacons and electrical distribution

systems.

(3) Installation of miscellaneous items including segmented circles, wind
or landing direction indicators or measuring devices, or fencing.

{(4) Construction or expansion of passenger handling facilities.
(5) Construction, relocation or repair of entrance and service roadway.

(6) Grading or removal of obstructions on airport property and erosion
control actions with no off-airport impacts.

(7) Landscaping generally, and landscaping or construction of physical
barriers to diminish impact of airport blast and noise.

(8) Projects to carry out noise compatibility programs.

(9) Land acquisition and relocation associated with any of the above items.
(10) Federal release of airport land (see paragraph 35).

(11.) Removal of a displaced threshold.

b. The following items are not subject to the paragraphs listed in a. above and
are categorically excluded:
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() Acquisition of an existing privately owned airport, as lone as acquisition
only involves change of ownership.

(2) Acquisition of: security equipment required by rule or regulation for the
safety or security of personnel and property on the airport (14 CFR Part 107), safety
equipment required by rule or regulation for certification of an airport (14 CFR Part 139)

or snow removal equipment,
(3) Issuance of airport planning grants.

(4) Airport improvement Program actions which are tentative and
conditional and clearly taken as a preliminary action to establish a sponsor’s eligibility
under the Program.

(5) Retirement of the principal of bond or other indebtedness for terminal
development.

(6) lssuance of airport policy and planning documents including the
National Plan of Integrated Airport Systems (NPIAS); Airport Improvement Program (AlP)
priority system, advisory circulars on planning, design, and development programs which
are not intended for direct implementation or which are issued by FAA as administrative
and technical guidance to the public.

(7) Issuance of certificates and related actions under the Airport
Certification Program (14 CFR Part 139).

(8) Issuance of grants for preparation of noise exposure maps and noise
compatibility programs per sections 103(a) and 104(a} of the Aviation Safety and Noise
Abatement Act of 1979 and 14 CFR Part 150 determinations on noise exposure maps
and approval of noise compatibility programs.

(9) Airspace determinations (see paragraph 25, Advisory Actions).
Code of Federal Regulations]



ASSISTANCE TO STA.TES FOR LOCAL RAIL SERVICE UNDER SECTION 5 OF THE
DEPARTMENT OF TRANSPORTATION ACT]
[49 CFR 266.19] Revised as of October 1, 1996]

Sec. 266.19 Environmental impact.

(8) General. The Administrator has determined that providing assistance to cover the
following costs is not a major action significantly affecting the quality of the human
environment: Rehabilitation or improvement consisting of work normally performed on
a periodic basis which does not change the existing character of the facility (inciuding
work to overcome normal periodic maintenance that had been deferred) rail service
continuation, acquisition, and planning.

(b) Substitute service assistance, rail facility construction assistance. and non-exempt
rehabilitation or improvement assistance-

(1) Environmental assessment.

(i) When an applicant requests substitute service assistance, rail facility
construction assistance, or rehabilitation or improvement assistance (except for
rehabilitation or improvement assistance which is exempt under paragraph :a) of this
section), the applicant shall:

(A) Prepare an environmental assessment to determine whether the
future use of the property will significantly affect the quality of the human environment;
or

(B) Provide sufficient documentation to enable the Administrator to
determine that the project satisfies the following criteria:

(1) The action is not likely to be environmentally controversial
from the point of view of people living within the environment affected by the action or
controversial with respect to the availability of adequate relocation housing;

(2) The action is not inconsistent with any Federal, State, or
local law, regulation, ordinance, or judicial or administrative determination relating to
environmental protection;

(3) The action will not have any significant adverse impact in
any natural, cultural, recreational, or scenic environment(s) in which the action takes
place, or on the air or water quality or ambient noise levels of such environment(s);

(4) The action will not: use 4(f)-protected properties; adversely
affect properties under section 106 of the Nationai Historic Preservation Act; involve new
construction location in a wetlands area; or affect a base floodplain;

(5) The action will not cause a significant short- or long-term
increase in traffic congestion, or other significant adverse environmental impact on any
mode of transportation;

(6) The action is not an integral part of a program of actions
which, when considered separately, would not be classified as major FRA actions, but
when considered together would be so classified; and

(7) Environmental assessment or documentation is not
required by any Federal law, regulation, guideline, order, or judicial or administrative
determination other than this pari.

(i) Prior to submitting an application, FRA recommends that the applicant
seek the Administrator's advice as to form and subsiance of the assessment for the
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project under consideration. The environmental assessment shall utilize an interdisciplin-
ary approach in identifying the type, degree of effect, and probability of occurrence of
primary, secondary and cumulative potential environmental impacts (positive and
negative) of the proposed action and of alternative courses of action. The depth of
coverage shall be consistent with the magnitude of the project and its expected
environmental effects. The environmental assessment and all documents used as a
basis for the assessment shall be submitted together with the application for assistance.

(2) Environmental impact statement. A draft environmental impact statement (EIS)
shall be submitted with each application when the environmental assessment concludes
that the future use significantly affects the quality of human environment. FRA
recommends that prior to submitting the application, the applicant seek the Administra-
tor's advice as to form and substance of the EIS for the project under consideration.

(3) Finding of no significant impact. A draft finding of no significant impact
declaration shall be submitted with each application when the applicant’'s environmental
assessment concludes that the figure use does not significantly affect the quality of the
human environment. The finding of no significant impact shall include a description of
the project, and sufficient data and environmental findings to support the conclusions as
to the impact upon the quality of the human environment. FRA recommends that prior
to submitting the application, the applicant seek the Administrator’s advice as to the form
and substance of this finding for the project under consideration.

(4) Section 4(f) determination. For projects involving the use of any land from a
public park, recreation area, wildlife and waterfow! refuge, or historic site of national,
State or local significance as determined by the Federal, State, or local officials having
jurisdiction thereon, information to support a determination pursuant to section 4(f) of the
Act shall be submitted together with the application. The section 4(f) determination shall
document that:

(i) There is no feasible and prudent alternative to the use of such land; and
(ii) The project includes all planning to minimize harm resulting from such
use.

(5) Historic preservation. For projects involving the use of historic, cultural or
archeological resources listed or eligible for listing in the National Register of Historic
Places, information which documents that the Advisory Council on Historic Preservation
has been afforded an opportunity for review and comment on the proposed project in
accordance with 16 U.S.C. 470 and 36 CFR part 800 shall be submitted with the
application.

(c) Highway or highway-related facilities. Substitute service projects involving highway
or highway-related facilities are subject to the applicable substantive Federal Highway
Administration regulations on environmental considerations (23 CFR part 771).






