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Fitstar Plaza Miomeys &t Law in

70 Bax 2113 Milwaskes and Madson, Wiscansin
Madison, Wisconsin 537017113 West Palm Beach and Baples, Florids
GOB/2515000 Phoeniz, Arizona

FAX 808/251-0188

November 26, 1997
HAND-DELIVERY

Senator Richard Grobschmidt

Chairman

Joint Committee for Review
of Administrative Rules

100 N. Hamilton Street

Room 404
Madison, W1 53703
Re:  Wausau Paper Mills Company v. Wisconsin Department of Natural

Resources
Case No. 97-CV-659

Dear Chairman Grobschmidt:

You are being personally served with an authenticated copy of a Petition for Judicial
Review and Rulemaking Challenge filed in Marathon County on November 25, 1997, which
contests the validity of a DNR rule and whether a DNR policy should have been promulgated as
arule. In addition, the Petition contests the constitutionality of certain actions of the DNR.

You are being served with the Petition, pursuant to sections 227.40(5), 806.04(11), and
13.56(2), Stats.

Sincerely,

QUARLES & BRADY

ttr ppeed - T

Michael S. McCauley
Waltraud A. Arts

WAA/pak
940013.30507
ce: Wausau Paper Mills Company
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STATE OF WISCONSIN CIRCUIT COURT
R4

MARATHON COUNTY

oo

WAUSAU PAPER MILLS COMPANY,
a Wisconsin corporation,

P.O. Box 305

Brokaw, Wisconsin 54417-0305,

Petitioner,

WISCONSIN DEPARTMENT OF NATURAL
RESOURCES, a Department of the State

of Wisconsin created by Sec. 15.34, Stats.

P.0. Box 7921

101 S. Webster Street

Madison, Wisconsin 53707-7921,

Respondent.

THIS IS AN AUTHENTICATED
COPY OF PLEADINGS FILED
ON THIS DATE

Case No. Cf’] - %;; 69‘5’?
Code No. 30607
Administrative Agency

Review

416

%
i

Bty G2

WAUSAU PAPER MILLS COMPANY’S PETITION FOR JUDICIAL REVIEW
AND RULEMAKING CHALLENGE

NOW COMES Wausau Paper Mills Company (Wausau Papers), by its attorneys Quarles

& Brady, Michael S. McCauley and Waltraud A. Arts, and petitions the court for judicial review

of final decisions of the Wisconsin Department of Natural Resources (a) denying Wausau

Papers’ request for a contested case hearing and, (b) refusing to rescind a Notice of Violation.

This petition also challenges DNR’s 5% maximum downtime policy (5% Policy) as an invalid

rule that was not promulgated in accordance with Ch. 227, Stats. The Petition is filed pursuant to

secs. 227.40(2)(e), 227.52, and 227.53, Stats.

1. Petitioner, Wausau Papers, is a Wisconsin corporation organized under Ch. 180,

OBMADN147632.1



Stats., and operates a pulp and paper mill in the Village of Brokaw, Marathon County,
Wisconsin. Its business address for the Brokaw Plant is P.O. Box 305, Brokaw, Wisconsin
54417-0305, and its corporate headquarters are located at Wausau, Wisconsin. Wausau Papers is
a resident corporation of the State of Wisconsin.

2. Respondent, Wisconsin Department of Natural Resources (DNR), is a department
of the State of Wisconsin created by sec. 15.34 Stats., with its principal office located at 101 S.
Webster Street, Madison, Wisconsin, 53707.

3. Wausau Papers has an air permit issued by the DNR on May 10, 1988 (Permit).
The Permit allows emission of sulphur dioxide at certain limits from the Brokaw Plant. Wausau
Papers has a continuous emission monitor for sulphur dioxide emissions (CEM) at the Brokaw
Plant. The Permit requires Wausau Papers to install a CEM, but contains no requirements
regarding the minimum “uptime” or maximum “downtime” functioning of the CEM,

4. Wausau Papers submitted a Quality Control and Quality Assurance Plan to the
DNR on October 8, 1990 (QC/QA Plan). The QC/QA Plan was designed, in part, to assure
compliance with the sulphur dioxide limits in the Permit. DNR never approved Wausau Papers’
QC/QA Plan even though it was required by law to do s0. DNR never stated that the QC/QA
Plan was unacceptable, legally incorrect, or inappropriate, but it asked that the QC/QA Plan be
revised after this controversy arose.

5. The QC/QA Plan set a goal of 95% “uptime” functioning time for the CEM, and
stated that if there was extended failure of the CEM, Wausau Papers would report valid
compliance data at least 75% of the operating time per calendar quarter.

6. Wausau Papers submitted to the DNR a quarterly monitoring report on July 30,

2
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1997, covering the period April through June, 1997 (Report). The Report showed the CEM was
functioning during 90.27% of operating time in that time period. This was the first time the
CEM functioned less than 95% of the operating time since the second calendar quarter of 1993
when it functioned 90.23% of the operating time.

7. On September 17, 1997, the DNR issued a Notice of Violation to Wausau Papers
stating that a violation might have occurred based on the failure of the CEM to function during
95% of the operating time of the Brokaw Plant during the period April-June, 1997. The DNR
scheduled an enforcement conference for October 2, 1997, to discuss the Notice of Violation.

8. The DNR, at the enforcement conference, informed Wausau Papers that it was
going to apply a policy that more than 5% “downtime” for the CEM during operating hours in a
calendar quarter would constitute a violation (5% Policy). Wausau Papers believed that the
CEM could be down for up to 25% of the time during a calendar quarter before there was a
violation based on the content of the QC/QA Plan. Wausau Papers challenged the 5% Policy
before the DNR at the enforcement conference as an invalid rule.

9. DNR’s 5% Policy was based on an internal memorandum issued by a former
Director of the DNR’s Bureau of Air Management dated August 10, 1989, entitled “Enforcement
Policy for Continuous Compliance Data.” This memorandum was not sent to Wausau Papers
and, on information and belief, was not sent to other affected air permittees in the State of
Wisconsin.

10.  The 5% Policy is a regulation, standard, and statement of general application
issued by the DNR to govern its enforcement of the Wisconsin statutes and rules on air emissions
and constitutes a rule as that term is defined in secs. 227.001(13) and 227.10(1), Stats.

3
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11.  DNR has not promuigated the 5% Policy under the procedures required by Ch.
227, Subchapter II, Stats., which mandate that agencies of the State, such as DNR, provide public
notice and hearing regarding proposed rules, solicit public input, seek review of the Wisconsin
Legislative Council, and provide notice and an opportunity for review to the Wisconsin
Legislature when promulgating administrative rules.

12. The 5% Policy is an invalid rule and cannot form the basis of a Notice of
Violation against Wausau Papers.

13. Wausau Papers is injured by DNR’s failure to promulgate the 5% Policy as an
administrative rule because it was deprived of notice of the 5% Policy, an opportunity to
participate in the rulemaking process and to be heard as an affected party, and has been deprived
of the procedural rights mandated by the Legislature when it required DNR to promulgate all
statements of general policy used to govern enforcement as a rule.

14.  The only CEM “downtime” functioning standard that may be legally applied to
Wausau Papers is the 25% “downtime” during a calendar quarter standard stated in the QC/QA
Plan. The CEM was in compliance with the QC/QA Plan standard during the period Aprii-fune,
1997.

15.  Wausau Papers attempted to remedy the problem causing the CEM failures as
soon as the failures occurred, but was hampered in its efforts by the difficulty of securing
replacement equipment and arranging for a back-up system that would vield information in the
form required by its Permit. The action Wausau Papers took complied with the QC/QA Plan.
DNR was informed of these good faith efforts on or before October 2, 1997.

16. Wausau Papers has taken corrective action to avoid any further problem with the

OBMAD\147632.1 4



CEM based on equipment failure. DNR was informed of the corrective action on or before
October 2, 1997.

17.  The sulphur dioxide emissions at the Brokaw Plant for the period April-June,
1997, never exceeded the limits set in the Permit, and the records show that when the CEM was
not functioning during that period, the sulphur dioxide emissions were under the allowable limit
by more than 100 pounds per hour. DNR was provided information documenting compliance
with the emissions standards on or before October 2, 1997.

18. On October 14, 1997, Wausau Papers petitioned the DNR, pursuant to secs.
285.83(1)(a) and 227.42, Stats., for a contested case hearing regarding DNR’s Notice of
Violation of September 17, 1997 (Petition) (Copy of Petition is attached as Exhibit A).

19.  The Petition requested recission of the Notice of Violation or a contested case
hearing wherein Wausau Papers could contest the DNR’S claim that the operation of the CEM at
the Brokaw Plant was a violation of law. It also challenged the 5% Policy as an invalid rule.

20.  On October 30, 1997, DNR denied Wausau Papers’ Petition in a final decision
(Decision) (Copy of Decision is attached as Exhibit B). DNR refused to either rescind the
Notice of Violation or to grant a contested case hearing. The Decision did not address Wausan
Papers’ challenge to the 5% Policy as an invalid rule.

21.  The denial of a contested case hearing under sec. 227.42, Stats., is an appealable
order under Ch. 227, Stats., sec. 227.42(2), Stats.

22, DNR has written agreements with the United States Environmental Protection
Agency (USEPA) which provide that USEPA will classify and identify “major sources” of air
emissions as “significant violators” once DNR has cited a “major source™ facility in a Notice of

OBMAD\147632.1 5



Violation for allegedly violating a term or condition of an air permit. USEPA’s identification of
a company as a “significant violator” is published by U.S. EPA on the Internet. The agreements
provide for USEPA to bring an enforcement action against a facility which has been identified by
DNR as a “significant violator.”
23.  Wausau Papers is aggrieved by DNR’s Decision because DNR’s issuance of the
Notice of Violation causes Wausau Papers to be subject to USEPA’s “national significant
violator policy” which identifies Wausau Papers on the Internet and in other public sources as a
“significant violator.” The Notice of Violation also subjects Wausau Papers to potential EPA
enforcement action and sanctions based on DNR’s determination that a violation has occurred
and Wausau Papers’ status as a major source.
24.  The Decision refusing to rescind the Notice of Violation, denying Wausau Papers
a contested case hearing and applying the 5% Policy despite its status as an invalid rule,
adversely affects the substantial interests of Wausau Papers, including but not limited to the
following adverse effects:
(a) The Decision and the Notice of Violation result in Wausau Papers being
classified as a “significant violator” of the air pollution laws and subjects
Wausau Papers to potential federal enforcement action based on DNR’s
agreements with USEPA,
(b The Decision and the Notice of Violation result in the public labeling of
Wausau Papers as a “significant violator” which will unfairly stigmatize
Wausau Papers and damage it in the eyes of its employees, shareholders,
and customers. As DNR knows, DNR’s Decision and Notice of Violation

OBMADN\147632.1 6



will cause USEPA to name Wausau Papers’ status as a “significant
violator” in public sources, including the Internet, without giving Wausau
Papers an opportunity to contest whether or not a violation occurred;

(c)  The Decision and the Notice of Violation result in a public record which
unfairly indicates Wausau Papers violated its Air Permit. Wausau Papers’
reputation and position in enforcement actions that may occur in the future
is detrimentally affected by the Decision and Notice of Violation;

(d)  The Decision fails to address the status of the 5% Policy as an invalid rule
and therefore subjects Wausau Papers to an illegal enforcement standard
as well as denying Wausau Papers its procedural rights under Ch, 227,
Stats.

25.  The Decision erroneously interprets the law because it fails to use the proper
standard for evaluating CEM “downtime” requirements. The only standard for measuring
compliance is the QC/QA Plan and Wausau Papers fully complied with the Plan.

26. The Decision erroneously applies the 5% Policy as a basis of the Notice of
Violation because the 5% Policy was not promulgated in accordance with Ch. 227, Stats., and
therefore is an invalid rule and cannot be applied to Wausau Papers.

27.  The Decision erroneously interprets sec. 227.42, Stats., because it finds that
Wausau Papers does not meet the criteria for a contested case hearing under that statute.

28. The Decision erroneously interprets sec. 285.83(1)(a), Stats., because it finds that
Wausau Papers does not meet the criteria for a contested case hearing under that statute.

29.  The Decision denies Wausau Papers both substantive and procedural due process

QBMAD\147632.1 7



under the United States and Wisconsin Constitutions.

30.  The Decision is inconsistent with past DNR practice in regard to alleged CEM

operating time requirements.

31. Wausau Papers asks the court to reverse, modify, or remand under sec. 227.57,

Stats., because:

(a)

(b)

(©

(@

(e)

H

(g)
(h)

The fatrness of the proceeding and the correctness of the action has been
impaired by a material error in procedure and a failure to follow prescribed
procedure;

The DNR has erroneously interpreted provisions of law and a correct
interpretation compels a particular action;

The Decision is not supported by substantial evidence in view of the entire
record;

The Decision is outside the range of discretion delegated to the DNR by
law;

The Decision is inconsistent with prior and present agency policy and the
deviation is not satisfactorily explained in the Decision;

The Decision is in violation of constitutional and statutory provisions;

The Decision is arbitrary and capricious and an abuse of discretion; and

Other grounds not enumerated.

32. Wausau Papers reserves the right to request the opportunity to present additional

evidence under the procedures set forth in sec. 227.56, Stats.

WHEREFORE, Wausau Papers requests judicial review of said action of DNR in

OBMADA 1476321
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accordance with Ch. 227, Stats., determining the Decision is null, void, ultra vires, and of no
effect, or reversing the same, or modifying it in whole or in part, or remanding the same to DNR
for further action in accordance with law.

Wausau Papers, pursuant to sec. 227,40, Stats., seeks a declaration that the 5% Policy is
an invalid rule and is therefore of no force and effect.

Wausau Papers requests any additional relief available at law and its costs and attorneys’

fees as provided by law.

Dated this 222 day of November, 1997,
QUARLES & BRADY

Attorneys for Wausau Papers

7%/}% atd J ‘/M'

Michael S. McCauley
State Bar No. 01015060
Waltraud A. Arts

State Bar No. 01008822

Michael S. McCauley
QUARLES & BRADY

411 E. Wisconsin Ave., Ste. 2550
Milwaukee, W1 53202-4497
414-277-5000

Waltraud A. Arts
QUARLES & BRADY

1 S. Pinckney St., Ste. 600
P.O.Box 2113

Madison, WI 53701-2113
608-251-5000
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STATE OF WISCONSIN

DEPARTMENT OF NATURAL RESOURCES

PETITION FOR CONTESTED CASE HEARING

In the Matter of:

Waugau Paper Mills Company
Brokaw Plant

DNR Notice of Violation
Casetrack No. 97-WCEE-059

1. Pursuant to Sections 285.83(1) (a) (1) and 227.42, Wis.
Stats., Wauéau Paper Mills Company, by its attorneys, Quarles &
Brady by Michael S. McCauley, petitions for a contested case hearing
on DNR‘s action/order issued on September 17, 1997, by which Wausau
Paper Mills was included under the national significant violator
policy of the United States Environmental Protection Agency (U.S.
EPA). The Department’s determination is described in DNR’s Notice
of Vioclaticn which was issued to the Company. A copy of the subject
Notice of Violation is attached to this petition as Exhibit A.

2. In the Notice of Violation, DNR alleged that the Company
violated Sections NR 439.09(8) and NR 439.09(10) {(¢), Wis. Admin.
Code. These rules relate to the operation of continuous emission
monitors (CEM’s). In the NOV, DNR stated because Wausau Papers’
Brckaw plant is a “major source” under the federal Clean Air Act and

the Wisconsin Air Pollution Control Laws (Chapter 285 of the

QBMEEN40 71565, 1
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Wisconsin Statutesg), DNR’'s finding of violation in this case has
caused the Company to be included under the national significant
viclator policy of U.S. EPA.

3. The grounds for this petition are:

A. Wausau Papers has not viclated Sections NR 439.09(8)
and NR 439.09(10) (¢), Wis. Admin. Code, as alleged
by DNR in the Notice of Violation.

B. DNR‘s finding of violation in this case is based on
a 5% maximum downtime rule for CEM‘s which was not
promulgated in accordance with the Wisconsin
Administrative Procedure Act and which is therefore
in viclation of Chapter 227 of the Statutes.

C. Petitioner’s actions in operating ite sulfur dioxide
CEM were taken in accordance with guidance documents
provided to the Company by DNR. The Company’s
actions were also in accordance with a Quality
Assurance/Quality Control plan which the Company
filed with DNR in 19%0. DNR was required to review
and approve the QA/QC plan, but has not done so.

For these reasons, DNR is equitably estopped from
enforcing its CEM uptime requirements in this case.

D, The grounds for this petition and Wausau Paper
Mills’ position on the factual and legal issues
presented in this matter are more fully set forth in
the Company’s October 13, 1997 response to DNR’s
Notice of Violation. A copy of that response is
attached to this petition as Exhibit B and isg
incorporated herein by reference.
4. Upon information and belief, Petitioner alleges that
DNR‘’g action in having the Company identified as a “significant
violator” will cause a finding of violation to appear in U.S. EPA’'s

“Sector Facility Indexing Reports,” which EPA intends to make

available to the public on the Internet. Unless a contested case

OBMKE\4071568.1 -2-



hearing is granted to the Company in this matter, the Company will
pe unfairly exposed to the stigma of being identified as a
“significant violator” without due process of law.

5. Petipioner requests that DNR either: 1) Rescind the
Notice of Violation; or 2) Grant to Wausau Papers the opportunity to
contest the action taken by DNR in an administrative hearing
provided for under Secticn 285.83(1) (a) (1) of the Statutes (the
statutory authority referenced by DNR in the opening paragraph of
its Notice of Violation) or Section 227.42, Wis. Stats. Petitioner
asserts that the conditions of Section 227.42(1) are satisfied in

this matter.

Dated this /’fﬁ day of Octocbexr, 1597.

Submitted by:

QUARLES & BRADY

Michael $§. McCauley
Attorneys for Petitioner
Wausau Paper Mills” Company

GBMEEN4Q71565. )



VERIFICATION

STATE OF WISCONSIN )
MILWAUKEE COUNTY )

Michael 8. McCauley, being first duly sworn on cath, states
that he is an attorney for Wausau Paper Mills Company, that he has
read the foregoing Petition for Contested Case Hearing, and that

the information contained herein is true to the best of Hhis

Michael S. McCauley

knowledge and belief.

Subscribed and sworn to before me
this égf7’ day of October, 1597

otAry Publig/, State of Wisconsin
My Commission:

QBMKEA4071610.1



cB3 39Hd SLIS &43 SIL 51D 48,0 P1 LDO

- -

xhibit A

State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

Tommy G. Thompszon, Governor Northern Co-Regional Heedquarters
Georgs £. Mever, Secratary PO Box 818, 107 Sutliff Ava.
Willam H. Smith, Ragionsl Director Rhinefencer, Wi %4501-0818
WIRCONSIN TELEPHONE 715-365-B900

DEPT. OF KATURAL LESGURCES

FAX 715-365-8932

TOD 715-365-8857

September 17, 1997 FIDgi: 737009130
CASETRACK¢: 97-WCEE-059
CERTIFIED MAIL

Mr. Thomas J. Howatt

Vice Presidant and Ganeral Manager - Printing/Writing
Wausau Paper Mills Company - Brokaw Mill

P.O, Box 305

Brokaw, WI 54417-0305

SUBJECT: NOTICE OF VIOLATION

Dear Mr. Howatc:

This notice is to advise you that the Department of Natural Resources has
reason Lo belleve that the Wausau Paper Mills Company - Brokaw Mill (Vausau
Paper) at 2nd Street in Brokaw, Wisconsin, may be in violation of Wisconsin’s
air pellution rules. This notice is issuad pursusnt to s. 285.83(1)(a)l.,
Wisconsin Scacutes.

Wausau Paper operates a magnesium bisulfice pulp mill and a two-stage bleach
plant (oxygen followed by hypochlorite) for the production of virgin pulp at
cthe Brokaw Mill. Stack 520 ac this mill is equipped with a sulfur dioxide
continuous emigssion meonitering system (CEM), as required under permit 88-DLJ-
005. The following pulp mill operations exhaust chrough tha $20 stack:
digester evacuation blow gas scrubber, accumulator relief, brown stock
washers, acid plant, Copeland reactor, and acid storage tank., The applicable
emission limit for stack 520 is 258 pounds sulfur dioxide per hour, on a 24-
hour rolling average basis, per ss. NR 405.08 and NR 439,09(10)(b)2, Wis. Adm.
GCodse.

Permit 88-DLI-005 was issued to Wausau Paper on May 10, 1988. The CEM
requirement for stack 520 is set in Part I. B. 6. of this parmir as follows:

A continuous emission monitor for 502 shall be installed on the exhaust
stack (520) for the $02 recovary systam. The regquirements set forth in
Sec. NR 439.07(3), Wis. Adm. Code, shall bs followed,

Section NR 439.07(3), Wis. Adm. Code, was venumbered %o s. NR 439,09(3), Wis.
Adm. Code, in May 1992.

Comprehensive maethods and procedures for CEMs are set in s. NR 439.09, Wis.
Adm. Cods. Specifically, section NR 439.09(8), Wis. Adm. Code, requires the
following:

FALRY|

Quality Natural Resources Management
Through Exceilent Customer Service

i
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The owner or operator of a continucus emissions monitoring system shall
comply with the quality control and quality assurance plan submitted by
the owner or operator of cthe source and approved by the Department.

The quality control and quality assurance plan for the CEMs at the Brokaw Mill
was submitted to tha Department on October 8, 1990. The portion of this plan
addressing CEM reliability and minimum dava capture is reicerarted hare:

=) anito ermanent Records 19,11 Con eriods
As required in s. NR 439.04(2), all measurements from the continuous
emission monitoring system will be ratained on file for at least three
years. Continuous emission monitor data shall not be used for
compliance reporting vhen the system is out of control. Back up
equipment will be inscalled when failures occur, to sctrive for valid
data %5% of the cime. In the event of an extended continuous emission
monitor failure, Wausau Papers will report valid compliance data at
least 75% of the operating time of the source par quarter.

On July 30, 1997, che Deparument received from Wausau Papers the quarterly CEM
report for the time period of April through June 1997. This report indicates
that the sulfur dioxids CEM on 520 P20 was on line for 90.27X of the operating
time in that quarter. (Tetal monitor downtime, excluding calibration time,
was 212.5 hours.) This does not meet the monitor reliability critaria of 95X
monitor up-time per the operating time of the source per quarter.

It i{s the Department's understanding chat the monitor reliability is affected
by the solid electrolyte probe. Frobe difficulties were the main contributor
to the monitor downtime during che second quarter of 1997 noted above.
Furthermore, probe difficulries wers the cause of excessive downtime for chis
monitor during che second quarter of 1993. The monitor up-time psr the
operating time of the source that quarter was 90.32X, excluding calibracion
time,

The Department understands that an outside firm was brought in during che
second quartexr of 1997 to set up a back up CEM in the event that the probe
problems caused monitor downcime cto approach 25% of the operating time of che
source that quarter, vhich Wausau Papers understood would trigger
noncompliance. However, Wausau Papers did not activate a back up CEM during
that quarter. This was explained in 2 letter te the Department from Wausau
Papers dated August 15, 1997.

Based on this information, the Department has reason to believe that Wausau
Paper has violatad tha CEM requirements of section NR 439.09(8), Wis. Adm.
Code, during second quarter of 1997.

The minimum valid compliance data capture requirement for purposes of
reporting is sec in 3. KR 439.09(10)(e), Wis. Adm. Code, as follows:

For purposas of resporting exceedances, on the basis of a 24-hour rolling
average under this subsection, any hourly average may be included in
only one 24-hour pericd. An excesdance shall be based on at least 18
and not more Chan 24 valid recordings of hourly average smission rates
in any 24 hour periad,
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Thus, valid cowpliance data for a limit averaged ovear 24 hours, such as che
258 pound per hour $02 limit on stack $20, consiats of a minimum of 18 hours
of data in any 24 hour pericd of process operation.

According vo cthe July 30, 1997, quarterly CEM report submitted by Wausau
Papar, fewer than 18 hours of compliance data for stack 320 were collactaed on
8 days during che second quarter of 1937, Those days were April 3, May 30,
June 1, 9, 10, 11, 12, and 18, 1997. ©No back up compliance data for thesa
days has been provided.

Basad on this information, the Department has resason to belleve that Wausau
Paper has violated the CEM minimum valid compliance data capture requirementc
on 8 days during second quarter of 1997, as set {n s, NR 439.09(10)(c), Wis.
Adm. Code.

The Department is auchorized te sesk an injunction or octher appropriate ralief
for enforcement of & viclatiom, including a forfeiture of not less than §10
nor more than $25,000 for each viclation, pursuant to s. 285.87(1) of thae
Wisconsin Stacutag. Any person who intentionally commits an act that violartes
or fails to perform an act required by laws relating te air pollution may be
fined not more than $23,000 per day of violation or imprisonad for not mors
than six months or both, pursuant to s, 285.87(2) of the Wisconsin Statutes.
Each day of continued violation is a separate offense.

The Department wishes to make you aware thar rhis Wausau Paper facilicy i3 a
major sourcs and as such is included under the national significant vielator
policy of the United States Environmental Protsction Agency (EPA). The
significant violator policy allows EPA to take the laad and begin fadaral
enforcement action 1if the above cited vislation is not resolved or referred to
the Wisconsin Department of Justice by approximately January 30, 1998,

The Department feels that an enforcement conference would be helpful in
resolving this matter. An anforcement conference has been scheduled for the

following:
TIME: 1:00 p.m.
DaTE: October 2, 1997
PLACE: Department of Natural Resources

5301 Rib Mountain Drive
Wausau, WI 54401

At the enforcement conference we will wish to discuss the following:

1. Your plan for corracrive acrion, Including specific dates and
activicies for rasolving the alleged violation and preventing similar
future violations.

2. Any available data you have indicating the sulfur dioxide compliance
status of stack 520 during periods of monitor downtime (such as scrubber
operating parametars, process operating parameters, stack test
correlations, ete.).
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If you have any cechnical questions, pleases contact Eileen Ingwersen at (715)
421-7842, 1f you have any questions concerning this notice or if you need to
request a different date and/or time for the conference, please contact me at
(715) 365-88935.

Sincerely,

ichalle DeBrock-Owens
Envirornmental Enforcemesnt Specialist

cc: Enforcsment File, Rhinelander
CASETRACK File, Rhinelander
Eileen Ingwersen, Wisconsin Rapids
Tonm Wolecz, Eau Claire
Mike Scott, LC/5
Lloyd Eagan, aM/7
Stave Dunn, AM/7
Bureau of Alr Mgmt., AM/7-ENF
Mr, Darrell Jeffries, Wausau Paper Mill Company, P.O. Box 305, Brokaw,
WI 54417-0305
Stephanie A. Valentine, Enforcement Section (Michigan/Wisconsin), Air
Enforcement and Compliance Assurance Branch (AE-17J), Air and Radiation
Division, U.S. Environmental Procection Agency - Region 5, 77 West
Jackson Boulevard, Chicago, IL 60604-3530,
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October 13, 1997

Ms. Michelle DeBrock-Owens

Wisconsin Department of Natural Resources

Northern Co-Regional Headquarters

P.O. Box 818

107 Sutliff Avenue

Rhinelander WI 54501-0818 -

Re: Wausau Paper Mills
Brokaw Plant
Response to DNR Notice of Violation
DNR Casetrack No. 97-WCEE-059%

Dear Ma. DeBrock-Owens:

This letter provides Wausau Paper Millsg‘ responsge to DNR's
Notice of Viclation (NOV) dated September 17, 1997. The NOV advised
the Company that it “may be in violation of Wisconsin’'s air
pollution control rules.” This letter summarizes the pogition of
the Company as presented to DNR in the enforcement conference held
on Octcber 2, 1997, at the Department’s Rib Mountain offices near
Wausau.

v jew !

The subject of che Notice of Violation is allegedly “excessive
downtime” of the Company’s continuous emission monitor system (CEM)
for sulfur dioxide (S02) on the main stack of the Company’s pulp
mill. This issue was first raised when Wausau Papers filed its
quarterly report for the CEM system with DNR on July 28, 1997.
During the second quarter {running from April 1 through June 3190,
1997), che Company experienced 10.5% downtime on the CIM. This was
caused by unusual problems the Company had in replacing faulty SO2
probes in the CEM system. It should be noted that at no time did
the SO2 emissions from the Company’s pulp mill exceed or even
approach the permitted emission limitation. [The problem was with
the monitor only -- not with the 502 control system.] The emission
limit (established by a 1988 permit) is 258 pounds of SO2 per hour.

CEMXEN4Q68840 .3
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As indicated in more detail below, records show that the average
emission rate from the pulp mill for the days when the CEM was down
was in the range of 120-150 pounds of 802 per hour, more than 100
pounds per hour under the allowable limit.

We understand that DNR, as a matter of pelicy, believes that a
notice of violation or a letter of noncompliance may be issued to a
source if quarterly CEM system downtime is greater than $.0%. This
policy was stated in a memo by Don Theiler (former Director of DNR's
Bureau of Air Management), dated August 21, 13989, to various
Department personnel. However, to the best of our knowledge, the
DNR policy memo (which contains the 5% downtime rule) was never
(prior to this case) communicated to affected scurces in Wisconsin,
The requirement does not appear anywhere in DNR’s (or federal EPA’ 5)
ruleg,

It is unfair for DNR to first communicate the 5% requirement to
Wausau Paper Millsa in the process of issuing a Notice of Violation.
The NOV should be rescinded in this case because:

1. The Company was led to believe by DNR that the maximum
downtime requirement for CEM’s was 25%. The Company
understood that 95% uptime was a geal or guideline, but
that 75% uptime was a minimum requirement. Thig guidance
was reflected in Wisconsin DNR’s Air Management
Cperations Handbook, a copy of which was provided to
Wausau Papers by DNR in 1989,

2. Cn October 8, 1990, the Company filed with DNR a quality
assurance/quality control (QA/QC) plan for the SO2 CEM.
This document was filed with the Department in Madison,
as required by Section NR 439.09(8), Wis. Adm. Code. The
QA/QC plan stated the Company’s understanding regarding
required uptime for the S02 CEM. The plan stated thar
the Company would “strive for” valid data 95% of the
time, but that 75% operating time was required. DNR did
not respond to the Company regarding the QA/QC plan.
Prior to this NOV case, the Department never advised
Wausau Paper Milla that its understanding regarding
required uptime for the S02 CEM was incorrect.

CEMKENAOGB848. 1
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3. The Company’s air permitc for the pulp mill (Permit No.
88-DLJ-005, issued on May 10, 1988) containg a condition
which requires the Company to install and cperate a SO2
CEM on Stack S20 at the mill. The permit does not
contain any requirement regarding the percent of uptime
of the CEM. The permit condition states simply that the
requirements set forth in Chapter NR 439 shall be
followed. Chapter NR 439 does not contain any minimum
requirements for uptime for a CEM. Chapter NR 439
references federal EPA regulations contained in 40 CFR
Part 60. The federal regulations (in particular Appendix
B to Part 60) do not contain any express requirements for
minimum uptime (or maximum downtime) for a CEM.

DNR may have the authority to require a minimum amount of
‘uptime” for CEM’s. However, affected sources should be given
clear, advance notice of any such requirement. An affected source
should not learn of this requirement first in the form of a Notice
of Violation. The Department apparently desires to impose and
enforce a maximum 5% downtime requirement. However, it should do so
prospectively and with adequate notice to affected sources. Don
Theiler’s 1989 memorandum on this subject was never circulated to
affected sources in the state. DNR‘s reliance on the 5% maximum
downtime requirement stated in that memorandum is unenforceable as a
matter of law. The requirement constitutes a “rule” which was not
promulgated in accordance with the Wisconsin Administrative

Procedure Act. Wisconsin Electric Power Company v. DNR, 93 Wis. 2d

222 (1980).

In the case of Wausau Paper Mills, the Company filed with DNR a
decument clearly indicating that the Company understoced thatr it
should “strive for” 95% uptime on the CEM, but that 75% uptime wasg
required. The Company based its QA/QC plan on guidance from DNR and
on documents which DNR provided to the Company. The Company was
never advised by DNR that its understanding regarding thisg matter
wag incorrect and relied on DNR to its own detriment. For this
reason, DNR is equitably estopped from enforcing a 95% uptime
requirement until the Department rules on the adequacy of Wausau
Papers’ QA/QC plan which was submitted to DNR for review and

approval seven years ago. Sgate v, City of Green Bay, 96 Wis. 2d

195 (1980}.
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Attachment 1 to this letter is a summary/chronology of the good
faith efforts made by Wausau Papers to promptly correct problems
which it had with the 502 CEM, beginning in early April of 1%%7. In
reviewing the chronology, it is important to consider the following
facrors:

1. Wausau Papers hasg had seven years of experience with its
502 CEM. Usually, a S02 probe lagts from 6 to 9 months
before it needs to be replaced. The Company’s CEM
normally operates well above 95% “uptime” per quarter.

2. When a SO2 probe goes bad in the CEM unit, it is
ﬁéﬁessary to replace it with a reconditioned prabe.
Westinghouse (the manufacturer of the CEM) is no longer
making new SO2 probes for its CEM units. Thus, the
probes must be “reconditioned” by Westinghouse and put
back into service. The cost for this ranges from $3,000
to $7,000 per probe, and it takes 2-4 weeks for a probe
to be reconditioned.

3. A reconditioned probe cannot be tested by Wausau Papers
prior to its placement in the CEM unit to make sure thar
it will function properly. The only way for the Company
to see if the replacement probe will work is to place it
in the CEM unit under actual operating conditions.
(Westinghouse does test each probe after it is
reconditioned by the manufacturer and hefore it leaves
Westinghouse‘’s plant. However, the probea are sensitive
instruments and can sometimes be damaged in transit.]

4. After a replacement probe is placed into the CEM unit, it
takes approximately 24 hours for the probe to be
calibrated and stabilized in the gas stream coming
through the stack. Thus, a minimum of one day of CEM
downtime is experienced before a replacement probe begins
to function normally so that the CEM obtains accurate
emiassion readings.

CBMKEA4CEaR4N . L
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5. As indicated in the Company’s QA/QC plan, Clean Air
Engineering of Pallatine, Illinois was called in ro
provide back-up CEM capability when Probe No. 1 failed on
June 9, 1997. Wausau Papers also began a search for a
replacement probe from other paper mills with SO2 CEM’s.
Clean Air Engineering’s back-up CEM capability was not
utilized, because CAE had difficulty in obtaining usable
S02 emission data for Wausau Papers. The equipment which
CAE originally had on site produced readings in “parts
per million.” When it arrived at Brokaw, CAE did not
have equipment which could yield S02 emission information
in pounds per hour, as required by the DNR air permit.
This resulted in a delay in getting the CAE monitoring
equipment on line. On June 12, 1%97, Wausau Papers
succeeded in purchasing a third SO2 probe from Badger
Paper Milla in Peshtigo. The No. 3 probe went on line in
the morning of June 13, and Clean Air Engineering’s back-
up CEM services were not required afrer that.

Based on the chroncleogy set forth in Attachment 1 and on the
above considerations, it is clear that Wausau Paper Mills made good
faith efforts to address the problems which were experienced with
the 502 monitor during the second quarter of 1$97. The facts that
two reconditioned SO2 probes failed within days of each other
constituted events beyond the control of the Wausau Papers. Clean
Alr Engineering was called in promptly tc initiate back-up CEM
capabilities. However, before CAE cculd make the changes necessary
to produce valid CEM data for Wausau Papers, the Company was able to
purchase and install a replacement S02 probe in the monitor which
functioned properly.

Wausau Papers complied with its quality control and qualicy
assurance plan, in accordance with the provisions of Section NR
439.09(8), Wis. Admin. Code. As provided in the QA/QC plan, the
Company installed back-up equipment when the failures of the SO2
probes occurred. This was done by installing replacement, back-up
probes on three separate occasions. The Company called in Clean Air
Engineering as additional back-up support when cne of the
replacement probes failed before the second replacement probe could
be reconditioned. Prior to the time when Clean Air Engineering
could produce valid emisgion data for Wausau Papers, the Company
purchased and installed a third, working SO2 replacement probe. As

QBMKI\C068848. 1
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indicated in the QA/QC plan, Wausau Papers installed back-up
equipment when failures occurred, to “strive for* valid data 95% of
the time. Also in accordance with its QA/QC plan, Wausau Papers did
report valid compliance data at least 75% of the operating time of
the source in the second quarter of 1997. For these reasons, there
wasg no viclation of Section NR 439.09(8}) in this case.

The Department requested available data which the Company has
indicating the sulfur dioxide compliance status of Stack S20 during
the periods of monitor downtime. This section responds to that
request and provides information which demonstrates that the Company
maintained compliance with its SO2 emission limit on the days when
the CEM on Stack S20 was not operating.

An understanding of the sulfur dioxide control system at the
Brokaw mill is necesasary for this discussion. Permit 88-DLJ-005
established a sulfur dioxide permit limit of 258 pounds per hour for
Stack S20. This limit is complied with using venturi scrubbers thatr
are an integral part of the pulp mill’s cocking acid preparation
system. The installation of the venturi scrubbers in 1981 was an
award winning engineering project because of the unique application
of sulfur dioxide contrel into a manufacturing process. This
approach eliminated the production of waste byproducts associated
with sulfur dioxide scrubbers of the same vintage.

The absorption of sulfur dioxide depends primarily on pH.
Typically, the higher the pH the more sulfur dioxide is absorbed.
Because the scrubbing fluid is used for acid making, the pH of the
entire acid making system is monitored closely and controlled within
specific tolerances. The acid making system consists of the two
venturi scrubbers, an absorption tower and cooling venturi. The
scrubbing fluid runs counter current to the gas stream, regulting in
a gas stream being discharged from Stack S20 that typically runs at
half of Wausau Papers’ permitted limit for S0O2.

Attachment 2 is a plot of pH in venturi #1 versus sulfur

dioxide emigsions in pounds per hour. Maintaining the pH in venturi
#1 between 5.5 and 5.8 results in sulfur dioxide peing discharged at
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150 pounds per hour or less. Attachment 3 is a plet of pH in
venturi #2 versus sulfur dioxide emisgsions in pounds per hour.
Similar discharges of 150 pounds per hour or less of sulfur dioxide
are expected with a pH of 6.5 to 7.0.

The pH operating set point ranges of venturi #1 and #2 are 5.5
Lo 6.5 and 6.0 to 7.0 respectively. The data in Attachment 4 are
the recorded pH’s during the downtime of the CEM. The time periods
are broken down into four (4), six (6) hour Segments. For example,
the 1:00 to 6:00 readings cover 12:00 midnight to 6:00 inclusive
(i.e., the reading is taken at the end of the hour for the preceding
hour.) The pH’'s for venturi #1 and 2 are recorded as maximum and
minimum for the six hour periocd. This data demonstrates that
emissions of sulfur dioxide were in compliance with the Company’s
permit on April 3, May 30, June i, 9, 10, 11, 12 and 18.

To assure the pH controls work properly, an automatic system
for cleaning the pH probes to maintain sensitivity has been
incorporated inteo the operation of Venturi #1 and 2. The pH probes
are cleaned with the automatic system once every hour for a duration
©f 5 minutes per wash. The cleaning fluid is condensate from the
evaporators with a pH of 2.5. During the wash ¢ycle, the control
valves for magnesium hydroxide are locked into their last position
while the pH probe reads the PH of the cleaning solution. Sometimes
this results in recording the PH of the wash as opposed to the pH of
the scrubbing fluid. This explains the two lower PH values of 3.0
and 2.5 for June 18, 1997, on Attachment 4.

Wausau Papers appears to have been *singled out* for disparate
treatment by DNR in this matter, compared to other paper mills with
downtime experiences with SO2 CEM’s. This conclusion is based on
records provided to us by the Department.

No other mill has received a NOV for allegedly excessive
downtime on a $SO2 CEM. In four cages in recent years, DNR igsued
“Letters of Noncompliance” -- not more serioug NOV's -- to mills
which experienced downtime on their CEM’ 3 which DNR considered to be
excesgsive. Cne mill received Lhree LON's for the same issue at the
same facility! The company in question did not receive a NOV.

CEMXEALOSE84E.
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DNR has attempted to justify the issuance of the NOV to Wausau
Papers in this case by claiming that the Company had “excesgsive
downtime” on its CEM due to probe difficulties in 1993 and that it
should have taken steps to prevent a re-cccurrence of the same type
of problem. This argument has no merit for the following reasons:

1. In the 1993 situation, DNR did not issue a LON or
otherwise advise the Company that the Department
considered downtime over S% to be a viclation. Other
companies at least were advised in writing (by means of
Letters of Noncompliance) of DNR’s expectations in this
area. Wausau Papers received nothing -- even though the
Theiler memo had been writtem in 1989 -- 4 years prior to
the time in question.

2. In the 1993 gituation, DNR could have and should have
reviewed and acted on the Company’s QA/QC plan which had
been filed with the Department in 1990. Such a review
could have informed Wausau Papers of DNR‘s 95% uptime
requirement. DNR failed to act on the plan.

3. Unlike the other mills which received LON’s, Wausau
Papers was never advised by DNR that quarterly downtime
on the CEM in excess of 5% could be considered a
violation. The Company was first informed of this
‘requirement” in the process leading up to the issuance
of the current NOV.

DNR has also cited Section NR 439.09(10((c), Wis. Admin. Code,
as being viclated by Wausau Papers in this macter. However, that
rule does not apply to the facts of this case. By its express
termsg, Section NR 439.09(10) {(c) applies to “exceedanceg” of an
applicable emigsion limit. In this case, there are Lo exceedanceas
of the hourly SO2 emission limit, ag indicated above. Section NR
439.09(10) (c) does pof establish performance specificarions or
“minimum valid compliance data capture” requirementg for CEM‘s3, as
claimed by DNR. Rather, it simply sets forth the method for
calculating when an exceedance has occurred. Because there are no
exceedances in this case, Wausau Papers has not violared Section NR
435.09{(10) () .

QBMXENACERE48. 1
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As stated above, Wausau Papers has not vioclated any rule or
otherwise lawful requirement pertaining to the operation of its CEM.
The Company’s CEM normally records valid SO2 emission data well
above 95% of the time each quarter. For example, for the most
recent quarter (July 1 to September 30, 1997), the CEM recorded
valid data 98% of the quarter.

The Company now has LwQ back-up S02 probes available for use
when a probe fails in the CEM unit. Thus, even if a second probe
fails while the first probe is being re-conditioned at Westinghouse
{a 2-4 week process), there now is a third probe on site and
available for use in the CEM, Moreover, as additional back-up, the
Company will continue te have Clean Air Engineering available to -
provide S02 CEM readings in a pounds-per-hour format in the event of
an extended downtime period. Finally, as a further back-up measure,
Wausau Papers will continue to maintain records of the pH levels in
the Venturi scrubbers (as explained above) which constitutes a
supplemental compliance monitoring capability.

These measures can and will be incorporated into the Company'’s
QA/QC plan. However, Wausau Papers first requests DNR to respond in
writing ag to the Department’'s requirements for CEM’s and the
adequacy of the Company'’'s current QA/QC plan which was submitted in
19%0.

SUMMARY AND CONCLUSIONS

For the above-stated reasons, we urge the Department to
reconsider its decision regarding the issuance of a Notice of
Viclation in this case. We believe that the Department should
indicate in writing to the Company DNR’s expectations regarding CEM
uptime. DNR should issue a determination on Wausau Papers’ QA/QC
plan which was submitted in 1990 and has never been reviewed and
approved by the Department. The Department’s requirements on
required CEM uptime per quarter should be communicated to all
affected sources in the state. The Department must utilize the
rulemaking process to include a requirement of this type in DNR'g
Chapter NR 439 regulations.

CEMXEL 40488402
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Finally and most importantly, DNR should act immediately to
rescind its Notice of Violation in this case. DNR’S letter to
Wausau Papers, dated September 17, 1%97, indicated thac by issuing
the NOV, DNR had caused Wausau Papers to be included under “the
national significant violator policy” of U.S. EPA. In addition, the
NOV will result in the Company being identified as having “violated”
its 1988 Clean Air Act permit for the pulp mill in U.S. EPA‘s
"Sector Facility Indexing Reports,” which EPA will make available to
the public on the Internet. Thus, the Company will be unfairly
exposed to the stigma of being identified as a “significant
violator” without due process and without the right to contest DNR's
erroneous findings in this case. As a matter of fundamental
fairness and simple justice, DNR should either rescind the Notice of
Violation or grant Wausau Papers the opportunity to contest the
viclations alleged in the NOV in an administrative hearing provided
for under Section 285.83(1) (a) (1) of the Wisconsin Statutes (the
statutory authority referenced by DNR in the opening paragraph of
the Notice of Violation issued in this case).

Please feel free to contact us if you have any further
questions or comments regarding this matter.

Very truly yours,

QUARLES & BRADY

Michael S. McCauley

Attorneys for
Wausau Paper Mills Company
MSM:1r
Attachments
ce/attach. Ms. Lloyd Eagan - DNR, Madison
Mr. Tom Woletz - DNR, Eau Claire
Mr. Mike Scott - DNR, Madison
Ms. Eileen Ingwersen - DNR, Wisconsin Rapids
Mr. Steve Dunn - DNR, Madison
Ms. Stephanie A. Valentine - U.S. EPA Region 5
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Attachment 1

Chronology of Actions Taken by Wausau Papers

To Avoid Excessive Downtime on CEMS for Stack S$20

Date

[April 3,1987

Description

Down
time
attributed
to SO,
probe

attributed to

Down time

glectronics

Down
time
attributed
to O,
probe

Replaced SO, probe #1
with probe #2 off sheif.

34.5

May 30,1997

Replaced SO, probe #2
with probe #1 off sheif,
Card Calibration.

28}

June 11,1897

Replaced controller,

181

June 28,1997

Probe #1 failed, no
spare probe, #2 is out for]
reconditioning. Clean Air
Eng. (CAE) setting up
equipment. Looking for
spare from ancther
facility. '

24

June 10,1997

CAE setting up
equipment. Looking for
spars from another
facility.

24

June 11,1997

CAE setting up
equipment. Purchased
probe from Badger
Paper

24

June 12,1997

Probe #3 purchased
from Badger Paper
being installed.

24

June 13,1987

CEM on-line 10:30 am,
CAE relsased.

5.5

June 18,1997

New O, probe installed.

26

A SO, probe takes 24 hrs to stabilize.
Tum around time for probe reconditioning is 2-4 weeks.
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Attachment 2

Figure 1
Venturi #1 pH vs SO, Emissions
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Attachment 3

Figure 2
Venturi #2 pH vs SO, Emissions
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Attachment 4

Table 1

pH Data for Venturi Scrubbers on Wausau Papers
Recovery Operation Process P20 Stack S20

Ventun #1 pirt Ventun #2 pi
Date Time Maximum | Minimum | Maximum | Minimum
Apri 3.1997
1.00 8.00 56 56 68 6.5
7:00 12:00 57 56 8.7 6.6
13:00 18:00 57 48 6.7 66
19:00 0:00 57 8.7 6.7 8.7
May 30,1997
1:00 8:00 5.2 4.0 7.1 56
7:00 12:00 5.7 40 7.2 7.0
13:00 18:00 5.7 54 7.0 6.9
19:00 0:00 54 53 6.3 6.3
June 1,1997
1:00 6:00 5.5 52 8.8 6.7
7:00 12:00 58 58 R 8.7
13:00 18:00 5.7 55 89 6.7
18:00 0:00 58 57 7.0 8.7
June 9,1987 _
100 600 T2 58 75 7.4
7:00 12:00 65 58 8.9 6.3
13:00 18:00 5.7 57 8.9 6.9
19:00 g:00 57 57 6.9 6.9
June 10,1997
1:00 8:00 58 57 6.9 6.9
7:00 12:00 58 57 8.9 6.9
13:00 18:00 5.7 57 6.9 6.9
19:00 0:00 58 57 §9 8.9
June 13,1997
1.00 £:00 5.7 £7 8.9 €3
7.00 12.60 57 57 8.9 6.8
13:00 18.00 57 57 8.9 6.9
18:00 Q:00 57 5.7 6.9 6.9
June 12,1997
1:00 8:00 5.7 57 6.9 6.9
700 12:00 57 5.7 69 5.9
13:00 18:00 58 55 6.9 4.3
19:00 0:00 58 55 6.7 55
June 18,1997
1.00 6:00 58 30 68 25
7:00 12:00 5% 53 8.8 8.7
13:00 18:00 5.7 55 8.8 8.8
18:00 0:00 58 5.7 6.8 638




State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

PO Box 7921
Tommy G. Thompson, Governor 101 South Webster Street
George E. Mever, Secretary Madison, Wisconsin 853707-7921
WISCONSIN fl TELEPHONE 608-266-2621

DEPT. OF NATURAL RESOURCES ‘ FAX 608-267-3579
A b TDD 608-267-6897
ot

Qctober 30, 1997 (/{ IN REPLY REFER TO:

Mr. Michael 8. McCauley, Esg.
Quarles & Brady

411 East Wisconsin Avenue
Milwaukee, WI 53202-4457

SUBJECT : Petition for a Contested Case Hearing Regarding
an action taken by the DNR and the issuance of a Notice of
Violation for Wausau Paper Mills Company, Brokaw Plant

Dear Mr. McCauley:

The Department of Natural Resources has received your Petition on behalf of
Wausau Paper Mills Company (Wausau Papers), requesting a contested case
hearing regarding an action taken by the Department by which Wausau Papers was
included under the National Significant Violator Policy of the EPA and the
issuance of a Notice of Viclation (NOV) in which said action was memorialized,
The contested case hearing has been petitioned for pursuant to sec,

285.83(1) (&)t and sec. 227.42, Wis. Stats. It has been determined, however,
that sec. 285.83{(1}({a)l, Wis. Stats. is not the applicable statute under which
to present the petition for contested case hearing, and that your petition has
not met the atatutory requirements for requesting a contested case hearing
regarding the issuance of the NOV under sec. 227.42, Wig. Stats. Therefore,
the Department hereby denies your request for a contested case hearing on the
following grounds:

1. Section 285.83(1)(a)l, Wis. Stats. states that when a notice is
issued, it may include an order specifying that necessary corrective action be
takert. Such an order becomes effective unless the person named in the notice
and order requests a hearing before the Department. Thus, for a person to
regquest a hearing under sec. 285.83(1) (a}l, Wis. Stats., an crder has to be
issued. Furthermore, it is the Department’s position that the hearing
described in sec. 285.83{1){a)l, Wis. Stats. is noL a contested case hearing,
since it is not specified that such a hearing shall be a contested case
hearing. (See, 285.81{1) (b}, Wis. Stats., wherein it states that a hearing
granted under that section shall be a contested case hearing under ch. 227.)
In the current situation, no order was issued with the NOV., Therefore, a
hearing may not be requested by Wausau Papers, nor granted under sec.
285.83(1) {(a}1, Wis. Stats.

Quality Natural Resources Managerment g?
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2. Sectiom 227.42(3), Wis. Stats. states that 227.42 does not apply to
actions where hearings at the discretion of the agency are expressly
authorized by law. In sec. 285.83(1)({a)l, Wis. Stats., it states that
v (i)nstead of an order, the department may require that the alleged violator
appear before the department for a hearing..." Since the Department is
authorized -- but not required -- to conduct a hearing, such a hearing is at
the discretion of the agency. (It can be argued that the Department did, in
fact hold such a hearing on October 2, 1997.) Therefore, pursuant to sec.
227.42(3), Wis. Stats., se¢, 227.42, Wis. Stats. does not apply to the
Department’s action in this matter and Wausau Papers does not have the right
to seek a ccontested case hearing under sec. 227.42, Wisg. Stats.

3. In the alternative, even if sec. 227.42, Wis. Stats. were determined
to be applicable to your petition, the request for contested case hearing is
denied for failure to meet the requirements of sec. 227.42, Wis. Stats. In
order to obtain a contested case hearing, each of the conditions of sec.
227.42(1), Wis. Stats. must be satisfied, and it is not sufficient to simply
state that the conditions are satisfied. Wausau Paperg has not shown that it
has or can satisfy any of the four requirements enumerated under sec.
227.42(1), Wia. Stats. Specifically, the petition is denied for the
following reasons:

a. The petition fails to allege any injury or threatened injury to a
substantial interest which is caused by the Department’s action or
inaction, as reguired under sec. 227.42(1){a), Wis. Stats. Although an
injury is not specified in the petition, it is stated that “"unless a
contested cagse hearing is granted to the Company in this matter, the
Company will be unfairly exposed to the stigma of being identified as a
‘significant violator’ without due process of law." To the extent that
this statement alleges an injury, the statement itself contends that
such an injury or threat of an injury is related to the granting or
denial of a contested case hearing. Moreover, there is no injury to a
substantial interest specified in the October 13, 1997 response to the
NOV (incorporated by reference}. Although an injury is alluded to in
the summary because it is alleged that the EPA will make information
available to the public on the internet and therefore expose Wausau
Papers to the stigma of being identified as a "significant vioclator",
such an action {(and alleged injury} is due to EPA‘’s actions and
decisions, and not the Department’'s. Therefore, the petition fails to
meet the requirements of sec. 227.42{1}{(a}, Wis. Stats.

b. The petition fails to allege that there is no evidence of
legislative intent that the interest which would have to have been
allegedly injured is not to be protected. Therefore, the petition fails
to meet the requirements of sec. 227.42(1) (b), Wis. Stats.

¢. Although it might be assumed, the petition fails to allege that any
possible injury to Wausau Papers is different in kind or degree from
injury to the general public caused by the Department’'s actions.
Therefore, the petition fails to meet the requirements of sec.
227.42(1) {¢), Wis. Stats.



d. There is nc dispute of material fact, and the petition fails to
allege that there is a dispute of material fact, as reguired under sec.
227.42(1) {4}, Wis. Stats. To the extent that disputes have been alleged,
for example whether Wausau Papers has violated s. NR 439.09(8) or NR
43%.09(10) (¢}, Wis. Adm. Code or whether the Department is equitably
estopped from enforeing its CEM uptime requirements, all are disputes of
law, not of fact. Therefore, the petition fails to meet the
requirements of sec. 227.42(1) {(d), Wis. Stats.

It is noted by the Department that in addition to requesting a contested case
hearing, the petition also requests that the DNR rescind the Notice of
Violation. The Department asserts that it is not proper to ask for rescission
of the MOV within a petition for contested case hearing and therefore, will
not entertain such a request. A request to rescind the NOV should be made
under separate cover, and directed to the enforcement specialist who issued
the NOV.

NOTICE OF APPEAL RIGHTS

If you believe you have a right to challenge this decision, you should
know that Wisconsin statutes and administrative rules establish time
periods within which requests to review Department decisions must be
filed. For judicial review of a decision pursuant to sg. 227.52 and
227.53, S5tats., you have 30 days after the decision is mailed, or
otherwise served by the Department, to file your petition with the
appropriate circuit court and serve the petition on the Department.
Such a petition shall name the Department of Natural Resources asg the
respondent .

To request a contested case hearing pursuant to s. 227.42, Stats., you
have 30 days after the decigion is mailed, or otherwise served by the
Department, to serve a petition for hearing on the Secretary of the
Department of Natural Resources. The filing of a reguest for a
contested case hearing is not a prerequisite for judicial review and
does not extend the 30 day pericd for f£iling a petition for judicial
review.

This notice is provided pursuant to s. 227.48({(2}, Stats.

Sincegrely,

. \m,gj¢¢o&ﬁ£;uA~éZ;<

Stan Druckenmiller
Executive Assistant

cc: George Meyer - AD/S; Lloyd Eagan - AM/7; Eileen Ingwerson, Wisc. Rapids
Mike Scott - LS§/S; Eve Dennison, L8/5%; Tom Woletz, Eau Claire;
Michelle DeBrock-Owens, Rhinelander



STATE OF WISCONSIN
DEPARTMENT OF JUSTICE

JAMES E. DOYLE 123 West Washington Avenue

ATTORNEY GENERAL P.O. Box 7857
Madison, W1 53707-7857

Burneatta L. Bridge

Deputy Attorney General Counie M. Eberhardt

Paralegal
eberhardtem@doj.state. wi.us
608/266-5778

FAX 608/267-2223

TTY 608/267-8902

January 12, 1998

Mr. Steven W. Krieser
Assembly Clerk

Wisconsin State Assembly
125 West, State Capitol
Madison, Wisconsin 53702

Re: Moran v. Sullivan; Case No. 97-CV-2780

Dear Mr. Krieser:

I am sending you an affidavit for your signature. Please sign it before a notary public
and return it to me by January 20, 1997. You may wish to keep a copy for your records.

If you have any questions, please call me at 266-5778. Thank you for your attention to

this matter.
Sincerely,
Connie M. Eberhardt
Paralegal

Enclosure



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 17

State of Wisconsin ex rel.
JAMES MICHAEL MORAN,,

Petitioner,

v. Case No. 97-CV-2780

MICHAEL SULLIVAN,

Respondent.

AFFIDAVIT OF STEVEN W. KRIESER

STATE OF WISCONSIN )
) SS.

COUNTY OF DANE )

STEVEN W. KRIESER, being first duly sworn, on oath deposes and says as
follows:

1. I'am an adult resident of the County of Jefferson, State of Wisconsin.

2. Iam employed by the Wisconsin State Legislature (Assembly) as an
assembly clerk and work for Representative Glenn Grothman, the assembly committee
co-chairperson of the Joint Committee for the Review of Administrative Rules

(*JCRAR?”).



3. My duties include receiving and maintaining a record of lawsuits served upon
JCRAR and its members.

4. Ihave searched my records concerning the service of the above-captioned
matter, and upon such review I was unable to locate a file indicating service has been
obtained by the petitioner which sets forth the matters complained about in the instant

case against the respondent named herein.

Dated this ‘ qﬁ\day of January, 1998.

Qur o~

STEVEN W. KRIESER

Subscribed and sworn to before me

this, HE day
£~

- Notary Pablic, State ef‘Wﬁsconsir:ﬂ

My Cowninission: < ersaaeit




STATE OF WISCONSIN
DEPARTMENT OF JUSTICE

JAMES E. DOYLE 123 West Washington Avenue

ATTORNEY GENERAL P.O, Box 7857
Madison, W1 53707-7857

Burneatta L. Bridge

Deputy Attorney General Connie M, Eberhardt

Paralegal
eberhardtem@doj.state.wi.us
608/266-5778

FAX 608/267-2223

TTY 608/267-8902

January 13, 1998

Mr. John A. Sumi

Senate Clerk

Wisconsin State Senate

100 North Hamilton Street, Room 404
Madison, Wisconsin 53702

Re:  Moran v. Sullivan; Case No. 97-CV-2780

Dear Mr. Sumi;

I am sending you an affidavit for your signature., Please sign it before a notary public
and return it to me by January 20, 1997. You may wish to keep a copy for your records.

If you have any questions, please call me at 266-5778. Thank you for your attention to
this matter.

Sincerely,

" o\ Sl

Connie M. Eberhardt
Paralegal

Enclosure



STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
BRANCH 17

State of Wisconsin ex rel.
JAMES MICHAEL MORAN,,

Petitioner,

V. Case No. 97-CV-2780

MICHAEL SULLIVAN,

Respondent.

AFFIDAVIT OF JOHN A. SUMI

STATE OF WISCONSIN )
COUNTY OF DANE ; >

JOHN A. SUML, being first duly sworn, on oath deposes and says as follows:

1. Iam an adult resident of the County of Dane, State of Wisconsin.

2. T'am employed by the Wisconsin State Legislature (Senate) as a senate
committee clerk and work for Senator Richard Grobschmidt, the senate committee co-
chairperson of the Joint Committee for the Review of Administrative Rules (“JCRAR™).

3. My duties include receiving and maintaining a record of lawsuits served upon

JCRAR and its members.



4. L have searched my records concerning the service of the above-captioned
matter, and upon such review I was unable to locate a file indicatin g service has been
obtained by the petitioner which sets forth the matters complained about in the instant

case against the respondent named herein.

Dated this éz ﬂ’ day of January, 1998.

oAs

JOHN A. SUMI

Subscribedt and sworn to before me
th1s /o™  dag ofJan , 1998.

f’\éa‘« @/?

Notary Pu\bhc §Jtate aﬂM}sc/ﬁsm
My Commission: /5 cer, et i 1






