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Tommy G. Thompson OFFICE OF THE SECRETARY

Governor 201 East Washington Avenue
P.O. Box 7946
Linda Stewaxt Madison, WI 53707-7946
Secretary Telephone: (608) 266-7552
FAX: {608) 266-1784
State of Wisconsin FER 6 5 1997

Department of Workforce Development

February 5, 1997

The Honorable Richard Grobschmidt The Honorable Glenn Grothman
State Senator State Representative

Room 404, 100 North Hamilton Street 125 West, State Capitol
Madison WI 53702 Madison WI 53702

Re: DWD 272 - Minimum Wage
Dear Senator Grobschmidt and Representative Grothman:
We would like to request a 60 day extension on the Wisconsin Minimum Wage

emergency rule which became effective on October 1, 1996. The rule will expire on
February 27 unless it is extended.

The Wisconsin Legislative council assigned Clearinghouse Rule number 96-181 to
DWD 272, Minimum Wage.

The public hearing was held on December 17, 1996 and the deadline for written
testimony was held open until December 30, 1996. The rule is being reviewed by my
office and will be delivered to the Chief Clerks for assignment to the appropriate
committees by Friday, February 7, 1997. The Department expects to have the
permanent rule in place by June 1, 1997.

If this emergency rule is not extended, the state minimum wage rate would again be
different than the federal rate. This would cause confusion for Wisconsin’s employers
and the public, and make it nearly impossible for the Labor Standards Bureau in this
department to audit the labor standards violations which would result.

Thank you for your consideration of this request. Please contact Katie Mnuk, the
Department’s Legislative Liaison at 267-3200 if you have any questions concerning
this rule extension.

Sin‘g;;erely:_é

£

7

[/ nga Stewart

Secretary Designate

SEC-7792-E (R. 01/97) File Ref:



1995 Session

{.KB or Bil NoJAdm, Rule Na.

X ORIGINAL 0 UPDATED DWD 272
FISCAL ESTIMATE 1 CORRECTED [0 SUPPLEMENTAL Amendment No. if Applicable
DQA-2048 N{R1C/B4)
Subject
Minimum Wage

Fiscal Effect

State: [J No State Fiscal Efect

Check columns below only if bill makes 2 direct appropriation x increase Costs - May be possible to Absorb

or affects a sum sufficient appropriation, Within Agehey's Budget ﬁ yes [0 Ne
[ Increase Existing Appropriation [0 Increase Existing Revenues
[] Decrease Existing Appropriation 3 Decrease Existing Revenues [} Decrease Costs

[J Create New Appropriation

Local: X No ocai government costs

t. O Increase Cosis 3. 3 Increase Revenues 5. Types of Lacal Governmeantal Units Affected:
[3 Permissive £l Mandatery 3 Permissive B3 Mandatory 3 Towns 1 vitiages ~ 3 Clties
2. [ Decrease Cosis 4. [J Decrease Revenues 3 Counties CI0thers
£l Permissive [J Mandatory £ Permissive ) Mandatory E1 Sehool Districts [ WTECS Districts
Fund Scurces Affected Affected Ch. 20 Appropriations

tlerr OrFep EIPRO [IPRS O SEG [ SEG-S

Assumnptions Used in Arriving at Fiscal Estimate

The state and local governments will incur increased salary costs in some programs due to the increase in

the minimum wage. However, this is caused by the federal legislation amending the Fair Labor Standards
Act, and not by this emergency rule, which affects private sector employers that are not covered by the

FLSA.  The Department will incur same one-time costs, estimated at $5,000.00, due to reprinting posters and
pamphlets and {aking other steps to publicize the new minimum wage rate.

Long-Range Fiscal implications
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FISCAL ESTIMATE WORKSHEET 1995 Session

Detailed Estimate of Annual Fiscal Effect M ORIGINAL I urpaten LRE or Bill No./Adm. Rule No. Amendment No.
DOA-2047 (R10/94) [ correctep [ suPPLEMENTAL DwD 272
Subject

Minimum Wage

[.  One-time Casts or Revenue Impacts for State and/or Local Government (do not inciude in annualized fiscal effect):

$5,000.00

. Annualized Costs: Annualized Fiseal itnpact on State funds from:

N Increased Costs Decreased Costs
A. State Costs by Category
State Operations - Salaries and Fringes’ $ $ -

{FTE Position Changes} { FTE) {- FTE}

State Operstions - Other Costs . -

Local Assistance

Aids to Individuals or Organizations -

TOTAL State Costs by Category 3 $ -

B. State Costs by Source of Funds Increased Costs Decreased Costs

GPR v $

FROIPRS -

SEG/BEG-S -

Hl.  State Revenues -  Complete this only when proposal will inorezsa or decresse state Increasad Rev. Decreased Rev.
revenues (e.g., lax incresse, decrease in license fee, gic.)

GFR Taxes $ 3 -

GPR Earned -

PRCIPRS "

SEG/SEG-S v

TOTAL State Revenues $ 5 -

NET ANNUALIZED FISCAL IMPACT
SIATE Local

NET CHANGE IN COSTS 30 80

NET CHANGE IN REVENUES $0 S0

TN 7
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State of Wisconsin \ Department of Workforce Development

RULES in FINAL
DRAFT FORM

Rule No.: DWD 272

Relating to: Minimum Wage

ADM-6053(R 08/95)



CHAPTER DWD 272

MINIMUM WAGES

The Wisconsin Department of Workforce Development proposes an order to repeal DWD
272.001(3), (4) and (5); to renumber ch. ILHR 272; to amend DWD 272.01(4), 272.07(title),
(1), (4) and (5), 272.09(1)(g), (h) and {m), and 272.13(intro.) and (1); to repeal and recreate
DWD 272.01(11) and 272.03(1), (2)(a), and (3); and to create DWD 272.03(1m), 272.03(3m)
and 274.04(15), relating to the minimum wage.

Analysis

Statutory authority: §§103.005(1), 103.02 and 104.04, Stats.
Statutes interpreted: §§ 103.02 and 104.04, Stats.

This rule makes the following changes to Wisconsin’s permanent administrative rules relating to
minimum wage rates:

The general minimum wage rate for all employes is set at $4.75 per hour effective
October 1, 1996, and $5.15 per hour effective September 1, 1997. This matches
the rates set by the federal Fair Labor Standards Act.

The rule defines an “opportunity employe” as an employe who is under 20 years of
age and in his or her first 90 days of emnployment. The minimum wage for an
opportunity employe is $4.25 per hour. This provision is similar to the provision
on probationary employes in the federal Fair Labor Standards Act.

The rules which set separate categories for minor employes (at $0.35 per hour less
than the basic minimum wage rate) and probationary employes (at $0.30 per hour
less than the basic minimum wage rate) are repealed.

The rules which set the rates at which the department values board and lodgmg for
regular and opportunity employes have been amended to reflect the new minimum
wage rates,

The proposed rule contains a corrective amendment o the provisions on
subminimum wage licenses, relating to changing the term “sheltered workshops”
to “rehabilitation facilities.”

The proposed rule includes a provision similar to a recent amendment to the
federal Fair Labor Standards Act which creates an exemption from the general
requirement to pay overtime to “computer professionals” who are paid at least
$27.63 per hour.




SECTION 1. ch. ILHR 272 is renumbered ch. DWD 272.

SECTION 2. DWD 272.001(3), (4) and (5) are repealed.

SECTION 3. DWD 272.01(4) is amended to read:

DWD 272.01(4) *Department” means the department of industry- labor-and human

relations workforce development.

SECTION 5. DWD 272.01(11) is repealed and recreated to read:

DWD 272.01(11) “Opportunity employe” means an employe who is not yet 20 years old,
during the first 90 consecutive days after the employe is initially employed by the employer,

SECTION 6. DWD 272.03(1) is repealed and recreated to read:

DWD 272.03(1) MINIMUM RATES. This subsection is in effect from October 1,
1996, to August 31, 1997. Except as provided in ss. DWD 272.05 to 272.09, no employer shall
employ any employe in any occupation, trade or industry at a lesser hourly rate than is indicated

below:

{a)  All employes except opportunity employes  $4.75 per hr.

(b)  Opportunity employes $4.25 per hr.

SECTION 7. DWD 272.03(1m) is created to read:
DWD 272.03(1m) MINIMUM RATES. This subsection becomes effective on
September 1, 1997. Except as provided in ss. DWD 272.05 to 272.09, no employer shall employ

any employe in any occupation, trade or industry at a lesser hourly rate than is indicated below:



(a) All employes except opportunity employes  $5.15 per hr.

(b) Opportunity employes $4.25 per hr.

SECTION 8. DWD 272.03(2)(a) is repealed and recreated to read:

DWD 272.03(2)(a) Minimum rates for tipped employes:

(a)  All employes except opportunity employes $2.33 per hu.

(b) Opportunity employes $2.13 per hr.

SECTION 9. DWD 272.03(3) is repealed and recreated to read:

DWD 272.03(3) ALLOWANCE FOR BOARD AND LODGING. This subsection is in
effect from October 1, 1996, to August 31, 1997. Where board or lodging or both are furnished
by the employer in accordance with s. DWD 272.04, and accepted and received by a particular
employe, an allowance may be made not to exceed the following amounts:

(a)  Lodging:

Al emploves except opportunity emploves  $38.00 per week or $5.45 per day
Opportunity employes $34.00 per week or $4.85 per day

(b)  Meals:

All employes except opportunity employes  $57.00 per week or $2.70 per meal
Opportunity employes $51.00 per week or $2.45 per meal

SECTION 10. DWD 272.03(3m) is created to read:



DWD 272.03(3m) ALLOWANCE FOR BOARD AND LODGING. This subsection
becomes effective on September 1, 1997. Where board or lodging or both are furnished by the
employer in accordance with s. DWD 272.04, and accepted and received by a particular employe,
an allowance may be made not to exceed the following amouants:

(1)  Lodging:

All employes except opportunity employes  $41.20 per week or $5.90 per day

Opportunity employes $34.00 per week or $4.85 per day

(b)  Meals:
All employes except opportunity employes  $61.80 per week or $2.95 per meal

Opportunity employes $51.00 per week or $2.45 per meal

SECTION 11. DWD 272.07(title) and (1) are amended to read:

DWD 272.07 Recreational or educational camps. (1) The minimum wage of all
employes employed in sessonal recreational or educational camps and day camps, except
counselors, shall be computed on an hourly basis as prescribed in s. FHR DWD 272.03(1).

SECTION 12. DWD 272.07(4) and (5) are amended to read:

DWD 272.07(4) Seasenal-reereational Recreational or educational camps and day camps

will-net-have are not required to keep the daily and weekly time records required by s. H-HR

DWD 272.11 (1) (d), (e), and (f), for counselors employed and paid on a weekly basis.
(5) For the purpose of this section:
(a) A "seasenal recreational or educational camp” means a camp operated under trained

leadership for the purpose of providing group experience for and contributing to the physical,




mental, spiritual and social growth of campers who are less than 18 years of age and who make
such camp their residence during the camping period.

(b) A "seasenal recreational or educatioﬁal day camp" means a camp operated under
trained leadership for the purpose of providing group experience and contributing to the physical,
mental, spiritual and social growth of campers who participate in such camping program during
daytime periods, but not overnight.

(c) A "camp counselor” means a person employed by a "seasenal recreational or
educational camp” or "seasenal recreational or educational day camp” who leads, directs and
instructs campers in such camps in their camping program and activities and shares responsibility
for the total care and well-being of campers.

SECTION 13. DWD 272.09(1)}g), (h)(intro.) and (m) are amended to read:

DWI» 272.09(1)g) “Sheltered workshop™ means a rehabilitation facility which is a

charitable organization or institution conducted not for profit, but for the purpose of carrying out
a recognized program of rehabilitation for handicapped workers providing such individuals with
remunerative employment or other occupational rehabilitating activity of an educational or
therapeutic nature.

(h)(intro.} “Sheltered workshop training program” or “rehabilitation training program”

means a program of not more than 12 months duration designed to;

(m) “Work activity center” means a rehabilitation facility, a workshop or a physically
separated department of a workshop having an identifiable program, separate supervision and

records, planned and designed exclusively to provide therapeutic activities for handicapped



workers whose physical or mental impairment is so severe as to make their productive capacity
inconsequential.

SECTION 14. DWD 272.13 (intro.) and (1) are amended to read:

DWD 272.13 The following forms are listed in accordance with s. 227.23, Stats. These
forms are issued by and may be obtained from the Equal Rights Division, Department of Industry;
Labor-and-HumanRelations Workforce Development, P.O. Box 8928, Madison, Wisconsin
53708.

(1) ER-39 Minimum Wage Poster Rates.

SECTION 15. DWD 274.04(15) is created to read:

DWD 274.04(15) Any employe who is a computer systems analyst, computer
programumer, software engineer, or other similarly skilled worker, who, in the case of an employe
who is compensated on an hourly basis, is compensated at a rate of not less than $27.63 an hour,
and whose primary duty is one of the following:

(2) The application of systems analysis techniques and procedures, including consulting
with users, to determine hardware, software, or system finctional specifications.

(b) The design, development, documentation, analysis, creation, testing or modification of
computer systems or programs, mcluding prototypes, based on and related to user or system
design specifications.

(c) The design, documentation, testing, creation or modification of computer programs

related to machine operating systems.



(d) A combination of the duties described m pars. (a), (b} and {¢), the performance of
which requires the same level of skills.

NOTE: This prnvision is intended to be interpreted in a manner consistent with 29 USC
213(a)17).

SECTION 16. EFFECTIVE DATE. This rule shall take effect on the first day of the
month following publication in the Wisconsin admimnistrative register as provided i

$.227.22(2)(mntro.), Stats.

(End)




1995 Session

L.RB or Biif NoJAdm, Rule No,

X oriGiNaL [ UPDATED DWD 272
FISCAL ESTIMATE O CORRECTED O SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/84)
Subject
Minimum Wage

Fiscal Effect

State: £] No Siate Fiscal Effect

Check columns betow only f bill makes a direct appropriation k Increase Costs - May be possible o Absorty

or affects a sum sufficient appropriation. Within Agehcy's Budget )( Yes I Ne
[J Increase Existing Appropriation [3 Increase Existing Revenues
O Decreass Existing Appropriation {3 Decrease Existing Revenues [0 Decreass Caosts

3 Create New Appropriation

Local: X No local govemment costs

1. [0 increase Costs 3. L3 Increase Revenues 5. Types of Local Governmental Units Affected:
£ Permissive 1 Mandatory O Permissive O Mandatory [J Towns 0 vitages - {J Cities
2. [ Decrease Costs 4. O Decrease Revenues [1 Counties OOCthers
O Permissive £ Mandatory 3 Permissive J Mandatory [ School Districts L1 WTCS Districts
Fund Saurces Affected Affected Ch. 20 Appropriations

Ocrr Orep O0PrRO _OPRS [IseG [lSEG-S

Assumptions Used in Arriving at Fiscal Estimate

The state and Jocal governments will incur increased salary costs in some programs due to the increase in

the minimum wage. However, this is caused by the federal legislation amending the Fair Labor Standards
Act, and not by this emergency rule, which affects private sector employers that are not covered by the

FLSA. The Depariment will incur some one-time costs, estimated at $5,000.00, due to reprinting posters and
pamphilets and taking other steps to publicize the new minimum wage rate.

Long-Range Fiscal Implications

Feard

AgencyiPrepared by: (Name & Phone No.) Amhcfiﬁ;j Sigﬁturefi’ ;iephcme Na? Date
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FISCAL ESTIMATE WORKSHEET 1985 Session

Detailed Estimate of Annual Fiscal Effect m ORIGINAL LI uppaTED LRB or Bill No./Adm. Rule No. Amendment No
DOA-2047 (R10/54) O correctep [ supPLEMENTAL DWD 272
Subject

Minimum Wage

i Gnedime Costs or Revenue Impacts for State and/or Local Government {do not include in annualized fiscal effect):

$5,000.00

.  Annualized Costs: Annualized Fiscal irpact on State funds from:

increased Costs Decreasaed Costs

A, State Costs by Cate.gory
State Operations - Saiaries and Fringes $ $ -

(FTE Position Changes) ( FTE) (= FTE)

State Operations - Cther Costs . -

Local Assistanca -

Alds to Individuals or Crganizations -

TOTAL State Costs by Category $ 5 -

B. State Costs by Source of Funds Increased Costs Decreased Costs

GPR v $ 3

FED -

PRO/PRS -

SEG/SEG-S -

Hl. State Revenues -  Compiete this oniy when proposal wilt inerease or decrease state Increased Rev, Decreased Rev.
revenues (e.g., tax increase, decrease in fcanse fes, efc)
GFR Taxss $ s -

GPFR Eamed -

FED -

PRO/PRS -

SEG/SEG-3 -

TOTAL State Revenues $ 5 -

NET ANNUALIZED FiISCAL IMPACT
STATE LOCAL

NET CHANGE iN COSTS 30 80

NET CHANGE IN REVENUES 30 30

Authcnzmd Ssggaturefl'elep iong No. -
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?M:acmm Stzate AFL-CIO

&

CHARTERED 1958

-
¥

6333 W. BLUEMOUND RD., MILWAUKEE, WISCONSIN 53213 PHONE (414) 771-0700 FAX (414) 7711715

David Newby, President + Michael .., Paul, Exec, Vice President » Phillip L. Neuenfeidt, Secretary-Treasurer

February 10, 1997

Senator Kim Plache, Chair

Senate Labor, Transportation and Financial Institutions Committee
P.O. Box 7882

Madison, Wisconsin 53707-7882

Representative Daniel Vrakas, Chair
Assembly Labor and Employment Committee
P.O. Box 8953

Madison, Wisconsin 53708

Dear Senator Plache and Representative Vrakas:
RE: Minimum Wage Clearinghouse Rule 96-181

This proposed rule by the Department of Workforce Development may be referred
to your committees very soon. Unfortunately, we were unable to comment at the hearing
held by DWD but we are pleased that the state minimum wage is being raised. However,
unless the rule has been modified, we have the following concerns:

(1) Potential Expansion of Employers That Are Licensed to Pay
Subminimum Wage. The proposed rule adds the word "rehabilitation facility” to the rule
related to sheltered workshops and subminimum wage licenses. If this is not meant to
change the meaning of the type of facility that is covered, then adding the words
"rehabilitation facility” is unnecessary. On the other hand, this rule might be later
interpreted to broaden what has been traditionally viewed as sheltered workshops.
Sheltered workshops are for persons who are seriously and permanently disabled. Their
function is not rehabilitative. A rehabilitative facility would be one for persons who are not
severely handicapped but have not reached a certain healing plateau in their recovery from
injuries. We are concerned about this potential expansion of employers that could pay
subminimum wage.



(2)  Potential Exploitation of Youth Through the "Opportunity Wage®. We
have always strongly objected to the subminimum probationary wage for youth, but at least
the former minimum wage rule restricted the subminimum wage to be paid only once, for
60 days of employment. It didn’t allow the subminimum to be repeated for each employer,
The proposed rule replaces the past policy on probationary wage with a new wage category
called the "Opportunity Wage”. Workers up to age 20 could be paid the lower wage rate
of $4.25 an hour each time they begin a new job. It assumes that there is no positive,
curiulative effect from work experience and that what is learned in initial employment is
non-transferrable. It increases the length of probation to give employers a generous third
month of cheaper labor when the abilities of an employee will be evident in a few weeks,
It certainly does not send a positive message about the value of work. We object to any
subminimum wage, but if that is how our working youth are to be treated, the subminimum
should be limited to the first 60 days of employment in an individual’s work history.

(3) Denial of Needed Wage Increases and Meal /Lodging Allowance
Increases in September 1997 in Subminimum Categories. Though the state minimum
wage would again be increased to $5.15 in September 1997 to match the federal minimum
wage, the "Opportunity Employee” wage rates and the "Agricultural Minor Employee” rates
are frozen at October 1996 levels ($4.25 and $4.20 an hour respectively). The allowance
for board and lodging for "Opportunity Employees™ and "Agricultural Minor Employees”
is also not increased. This will create an even greater disparity between regular employees
and those who are paid a subminimum wage. Adjustments need to be made in these
categories for wage increases in proportion to those that adult workers will receive and the
meal/lodging allowances should be adjusted upward as welil

(4) Lack of Displacement Protection for Current Workers. The federal
minimum wage law passed in 1996 wisely included protection for workers against
displacement because employers have an incentive, due to the subminimum Opportunity
Wage, to reduce payroll costs by hiring youth as cheap labor at the expense of current
workers. In Wisconsin, under the proposed rule, they will have an even greater incentive
after September 1997. The proposed state rule should include the following federal
language: "No employer may take any action to displace employees (including partial
displacements such as reduction in hours, wages or employment benefits) for purposes of
hiring individuals" at the Opportunity Wage.

(5) Tipped Employees Receive No Increase. The Adult Tipped Wage remains
at $2.33 an hour and the Minor Tipped Wage at $2.13. (At least the probationary wages for
adults ($2.20) and minors ($2.00) were both eliminated.) In spite of the meager federal
wage for this category of worker ($2.13), the state minimum should be raised. The state
has justified the higher wage rates for these Wisconsin workers in the past, and they deserve
an increase in their base wage as well.



We ask that these concerns be taken into consideration when committee members
review this proposed rule.

Sincerely,

/@.ﬂg U\]‘.«..&J,es—

Phil Neuenfeldt
Secretary-Treasurer

ce David Newby, President
Wisconsin State AFL-CIO

Sheehan Donoghue, Administrator
Equal Rights Division
Department of Workforce Development



OFFICE, OF THE SECRETARY

Tommy G. Thompson 20] East Washington Avenue

Governor P.C. Box 7946
Madison, Wi 53707-7946
‘S*’nda Stewart Telephone: (608) 266-7552
ecretary - g FAX: {608} 266-1784
State of Wisconsin FEB 11 1897

Department of Workforce Development

February 6, 1997

Senate Chief Clerk Assembly Chief Clerk
Room 402 Room 402

1 East Main Street . 1 East Main Street
Madison, Wisconsin 53703 Madison, Wisconsin 53703

TRANSMITTAL IN FINAL DRAFT FORM OF ADMINISTRATIVE

RULES AND REPORTS
CLEARINGHOUSE RULE NO. 96-181
RULE NO. DWD 272
RELATING TO: Minimum Wage

Pursuant to section 227.19, Stals., agencies are required to submit, in'tn'pﬁcate, copies of the
proposed administrative rules in final draft form together with a rule report and an analysis. The
recommendations received from the Legislative Council are aiso to be submitted

At this time, this material, together with cover letters to the President of the Senate and the
Speaker of the Assembly, is being transmitted for referral to the standing committees for legislative
review. .

Respectfully submitted,

i ' ;
Lirda Stewart

Secretary Designate

ADM-8050(R.08/56)



RESPONSE TO

LEGISLATIVE COUNCIL CLEARINGHOUSE

REPORT

Department of Workforce Development

CLEARINGHOUSE RULE  96-181
RULE NO.: DWD 272

RELATING TO: Minimum Wage

Agency contact person for substantive questions.
Name: Howard Bemnstein
Title:  Legal Counsel

Telephone No. (608) 266-9427

Legislative Council report recommendations accepted in whole.

K Yes 0 No

1. Review of statutory authority (s.227.15(2)(a))
a. [0 Accepted
b. 00 Accepted in part
¢. 0 Rejected
d. [0 Comments attached

2. Review of rules for form, style and placement in administrative code (s.227.15(2)(c))

a. [0 Accepted

b. [ Accepted in part

¢c. [0 Rejected

d. O Comments attached

ADM-8064(R.08/56)

(Continued on reverse side)




3. Review rules for conflict with or duplication of existing rules (s.227.15(2)(d)}
a. [J Accepted

0 Accepted in part

[0 Rejected

1 Comments aftached

o 0 o

4, Review rules for adequate references to related statutes, rules and forms
- {5.227.15(2)(e))
a. [0 Accepted
b. [0 Accepted in part
c. ] Rejected
d. [0 Comments attached

5. Review language of rules for clarity, grammar, punctuation and plainness

(s.227.15(2)(F))
a. [0 Accepted

h. [0 Accepted in par
¢. O Rejected y
d. OO Comments attached
6. Review rules for potential conflicts with, and comparability to, related federal

regulations (s.227.15(2)(g))
a. £l Accepted

b. O Accepted in part
¢. [ Rejected
d

0 Comments attached

7. Review rules for permit action deadline (5.227.15(2)(h))
a. [0 Accepted
b. O Accepted in part
c. O Rejected
d

[0 Comments attached
ADM-8054(R D8/56)



OFFICE OF THE SECRETARY

Tommy G. Thompson 201 East Washington Avenue

Governor P.O. Box 7946

Linda Stewart Madison, WI 53707-7946

Secr: tar; Telephone: (608) 266-7552
FAX: (608} 266-1784

State of Wisconsin
Department of Workforce Development

February 6, 1997

Senator Fred Risser Representative Ben Brancel
President of the Senate Speaker of the Assembly
119 Martin Luther King Bivd., Ste 102 211 West, State Capitol
Madison, Wisconsin 53702 Madison, Wisconsin 53702

Dear Senator Risser and Representative Brancel:

NOTICE OF ADMINISTRATIVE RULES IN FINAL DRAFT FORM

CLEARINGHOUSE RULE NO. 96-181
RULE NO. DWD 272
RELATING TO: Minimum Wage

Section 227.19, Stats., requires agencies to submit proposed rules in finai draft form to the
presiding officer of each house for referral to the appropriate legislative standing committees,

The following information, as required by law, is being submitted to you.

1. Rules in final draft form (in triplicate).

2. Report consisting of:
g} DWOD Ruie Report.
b} Public Hearing Attendance Record.
¢) Public Hearing Comment and Agency Response Form.
d) Legislative Council Rules Clearinghouse Report.
e} DWD Response to Legislative Council Rules Clearinghouse Report.
f} Fiscal Estimate.
g) Final Regulatory Flexibility Analysis.

Also included is a waiver of authority letter. If the respective standing committees have no
objections to the rules, we respectfully request that their chairpersons sign the letter and retum it as
soon as possible.

If you have any questions regarding this matter, please do not hesitate to contact us.

Respectfui!y‘ Submitted

Lindd Stewart /

Secretary Designate

ADIM-8051(R 08/56)



FINAL REGULATORY
FLEXIBILITY ANALYSIS

Department of Workforce Development

CLEARINGHOUSE RULE NO.: 96-181

RULE NO.: DWD 272

RELATING TO: Minimum Wage

B Final regulatory flexibility analysis not required. (Statement of determination required.)

1. Reason for including or failing to include the following methods for reducing impact of the rule on
smail businesses: Less stringent compliance or reporting requirements; less stringent schedules
or deadlines for compliance or reporting requirements: simplification of compliance or reporting
requirements; establishment of performance standards to repiace design or operatichal
standards; exemption from any or all requirements.

2. Issues raised by small businesses during hearings, changes in proposed rules as a result of
comments by smail businesses and reasons for rejecting any altematives suggested by small
businesses,

ADM-7237(R 08/96) (Continued on reverse side)



Nature and estimated cost of preparation of any reports by small businesses.

4, Nature and estimated cost of other measures and investments required of small businesses.

5. Additional cost to agency of administering or enforcing a rule which includes any of the methods
in 1. for reducing impact on small business.

6. Impact on public health, safety and welfare caused by including any of the methods in 1. for
reducing impact on small businesses.

ADM-T237{R.O15E)



State of Wisconsin \ Department of Workforce Development

RULES in FINAL
DRAFT FORM

Rule No.: DWD 272

Relating to: Minimum Wage
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CHAPTER DWD 272
MINIMUM WAGES

The Wisconsin Department of Workforce Development proposes an order to repeal DWD
272.001(3), (4) and {5); to renumber ¢h. T.HR 272; to amend DWD 272.01(4), 272.07({title),
(1), (4) and (5), 272.09(1)(g), (h) and (m), and 272. 13(intro.) and (1); to repeal and recreate
DWD 272.01(11) and 272.03(1), (2)(a), and (3); and to create DWD 272.03(1m), 272.03(3m)
and 274.04(15), relating to the minimum wage.

Analysis

Statutory authority: §§103.005(1), 103.02 and 104.04, Stats,
Statutes interpreted: §§ 103.02 and 104.04, Stats.

This rule makes the following changes to Wisconsin’s permanent administrative rules relating to

minimum wage rates:

. The general minimum wage rate for all employes is set at $4.75 per hour effective
October 1, 1996, and $5.15 per hour effective September 1, 1997. This matches
the rates set by the federal Fair Labor Standards Act.

. The rule defines an “opportunity employe” as an employe who is under 20 years of
age and in his or her first 90 days of employment. The minimum wage for an
opportunity employe is $4.25 per hour. This provision is similar to the provision
on probationary employes in the federal Fair Labor Standards Act.

. The rules which set separate categories for minor employes (at $0.35 per hour less
than the basic minimum wage rate) and probationary employes (at $0.30 per hour
less than the basic minimum wage rate) are repealed.

. The rules which set the rates at which the department values board and lodging for
regular and opportunity employes have been amended to reflect the new minimum
wage rates.

. The proposed rule contains a corrective amendment to the provisions on
subminimum wage licenses, relating to changing the term “sheltered workshops™
to “rehabilitation facilities.”

. The proposed rule includes a provision similar to a recent amendment to the
federal Fair Labor Standards Act which creates an exemption from the general
requirement to pay overtime to “computer professionals” who are paid at least
$27.63 per hour.




SECTION 1. ch. ILHR 272 is renumbered ch. DWD 272,
SECTION 2. DWD 272.601(3), (4) and (5) are repealed.

SECTION 3. DWD 272.01(4) is amended to read:

DWD 272.01(4) “Department” means the department of industry-laborand human

relations workforce development.
SECTION 5. DWD 272.01(11) is repealed and recreated to read:

DWD 272.01(11) “Opportunity employe” means an employe who is not yet 20 years old,
during the first 90 consecutive days after the employe is initially employed by the employer.

SECTION 6. DWD 272.03(1) is repealed and recreated to read:

DWD 272.03(1) MINIMUM RATES. This subsection is m effect from October 1,
1996, to August 31, 1997. Except as provided in ss. DWD 272.05 to 272.09, no employer shall
employ any employe in any occupation, trade or industry at a lesser hourly rate than is indicated
below:

(a)  All employes except opportunity employes  $4.75 per hr.

(b)  Opportunity employes $4.25 per hr.

SECTION 7. DWD 272.03(1m) is created to read:
DWD 272.03(1m) MINIMUM RATES. This subsection becomes effective on
September 1, 1997. Except as provided in ss. DWD 272.05 to 272.09, no employer shall employ

any employe in any occupation, trade or industry at a lesser hourly rate than is indicated below:



(a)  All employes except opportunity employes  $5.15 per hr.

(b)  Opportunity employes $4.25 per br.

SECTION 8. DWD 272.03(2)(a) is repealed and recreated to read:
DWD 272.03(2)(a) Minimum rates for tipped emploves:
(a)  All employes except opportunity employes  $2.33 per hr.

(b) Opportunity employes $2.13 per hr.

SECTION 9. DWD 272.03(3) is repealed and recreated to read:

DWD 272.03(3) ALLOWANCE FOR BOARD AND LODGING. This subsection is in
effect from October 1, 1996, to August 31, 1997. Where board or lodging or both are furnished
by the employer in accordance with s, DWD 272.04, and accepted and received by a particular
employe, an allowance may be made not to exceed the following amounts:

(a)  Lodging:

All employes except opportunity employes  $38.00 per week or $5.45 per day
Opportunity .employes $34.00 per week or $4.85 per day

(b) Meals:

All employes except opportunity employes  $57.00 per week or $2.70 per meal
Opportunity employes $51.00 per week or $2.45 per meal

SECTION 10. DWD 272.03(3m) is created to read:



DWD 272.03(3m) ALLOWANCE FOR BOARD AND LODGING. This subsection
becomes effective on September 1, 1997. Where board or lodging or both are furnished by the
employer in accordance with s, DWD 272.04, and accepted and received by a particular employe,
an allowance may be made not to excee(% the following amounts:

(a)  Lodging:

All employes except opportunity employes  $41.20 per week or $5.90 per day
Opportunity employes $34.00 per week or $4.85 per day

(b)  Meals:

All employes except opportunity employes  $61.80 per week or $2.95 per meal

Opportunity employes $51.00 per week or $2.45 per meal

SECTION 11. DWD 272.07(title) and (1) are amended to read:

DWD 272.07 Recreational or educational camps. (1) The minimum wage of all
employes employed in seasenal recreational or educational camps and day camps, except
counselors, shall be computed on an hourly basis as prescribed in s. FLHR DWD 272.03(1).

SECTION 12. DWD 272.07(4) and (5) are amended to read:

DWD 272.07(4) Seasenalreerestional Recreational or educational camps and day camps

withnot-have are not required to keep the daily and weekly time records required by s, HLHR

DWD 272.11 (1) (d), (e), and (D), for counselors employed and paid on a weekly basis.
(5) For the purpose of this section-
(a) A "seasenal recreational or educational camp” means a camp operated under trained

leadership for the purpose of providing group experience for and contributing to the physical,




mental, spiritual and social growth of campers who are less than 18 years of age and who make
such camp their residence during the camping period.

(b) A "seasenal recreational or educational day camp" means a camp operated under
trained leadership for the purpose of providing group experience and contributing to the physical,
mental, spiritual and social growth of campers who participate in such camping program during
daytime periods, but not overnight.

(c) A "camp counselor” means a person employed by a "seasenal recreational or
educational camp” or "seasonal recreational or educational day camp" who leads, directs and
instructs campers in such camps in their camping program and activities and shares responsibility
for the total care and well-being of campers.

SECTION 3. DWD 272.09(1)(g), (h)(intro.) and (m) are amended to read:

DWD 272.09(1)g) “Sheltered workshop™ means a rehabilitation facility which is a
charitable organization or institution conducted not for profit, but for the purpose of carrying out
a recognized program of rehabilitation for handicapped workers providing such individuals with
remunerative employment or other occupational rehabilitating activity of an educational or
therapeutic nature.

(h)(intro.) “Sheltered workshop training program” or “rehabilitation traning program”

means a program of not more than 12 months duration designed to;

(m) “Work activity center” means a rehabilitation facility, a workshop or a physically

separated department of a workshop having an identifiable program, separate supervision and

records, planned and designed exclusively to provide therapeutic activities for handicapped



workers whose physical or mental impairment is so severe as to make their productive capacity
inconsequential,

SECTION 14. DWD 272.13 (intre.) and (1) are amended to read:

DWD 272.13 The following forms are listed in accordance with s. 227.23, Stats. These
forms are issued by and may be obtained from the Equal Rights Division, Department of Industry;

Laber-and-Human Relations Workforce Development, P.O. Box 8928, Madison, Wisconsin

53708.

(1) ER-39 Minimum Wage Poster Rates.

SECTION 15. DWD 274.04(15) is created to read:

DWD 274.04(15) Any employe who is a computer systems analyst, computer
programmer, software engineer, or other similarly skilled worker, who, in the case of an employe
who is compensated on an hourly basis, is compensated at a rate of not less than $27.63 an hour,
and whose primary duty is one of the following:

(a) The application of systems analysis techniques and procedures, inclading consulting
with users, to determine hardware, software, or system functional specifications.

(b) The design, development, documentation, analysis, creation, testing or modification of
computer systems or programs, including prototypes, based on and related to user or gystem
design specifications.

(¢) The design, documentation, testing, creation or modification of computer programs

related to machine operating systems,




(d) A combination of the duties described in pars. (a), (b) and (¢), the performance of

which requires the same level of skiils.

NOTE: This provision is intended to be interpreted in a manner consistent with 29 USC
213(a)(17).

SECTION 16. EFFECTIVE DATE. This rule shall take effect on the first day of the

month following publication in the Wisconsin administrative register as provided in

$.227.22(2)(intro.), Stats.

(End)



RULE REPORT

Department of Workforce Development

Rule No.: DWD 272

Relating to: Minimum Wage

Agency contact person for substantive questions.

Name _ James L. Stelsel

Title Labor Standards Bureau Director

Telephone Number (608) 266-0026

Agency contact person for internal processing.

Name Howard Bernstein

Title Legal Counsel

Telephone Number (608) 266-9427

1. Agency statutory authority under which the agency intends to promuigate the rule(s).

Section 104.04, Stats.

2 Citation of federal regulations which require adoption or which are relevant to the proposed
rute(s).

Fair Labor Standards Act, 29. U.S.C. Sections 201-219
29 CFR Parts 500 through 800

3 Citation of court decisions which are applicable to the proposed rule(s).

Nornie
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4, Description of the proposed rule(s).

Please see the analysis printed with the rule text.

5. Reason for the proposed rule(s).

Please see the analysis printed with the rule text.

ADM-8047(R.07/06)



1995 Session

LRB iHl No./Adm. Rule No.
%‘% 272

X oricinaL O UPDATED
FISCAL ESTIMATE [J CORRECTED [0 SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/94)
Subject
Minimum Wage

Fiscal Effect

State: [T No State Fiscal Effect

Check columns below only if bill makes a direct appropriation x Increase Costs - May be possible to Absorb

or affects a sum sufficient appropriation. Within Agency's Budget x Yes O nNe

£} increase Existing Appropriation OO Increase Existing Revenues

O Decrease Existing Appropriation O Decrease Existing Revenues [ Decrease Costs

E3_Create New Appropriation

Lacal: J( No local government costs

1. [0 increase Costs 3. O Increase Revenuas 5. Types of Local Governmental Units Affected:
3 Permissive £ Mandatory L Permissive 3 Mandatory 0O Towns [ viltages U cities
2. [ Decrease Costs 4. [ Decrease Revenues {3 Counties £ Others
{J Permissive CI Mandatory £] Permissive L] Mandatory [] School Districts EJ WTCS Districts
Fund Sources Affected Affected Ch, 20 Appropriations

CGePr_CIFED O PrRO OPRS 0 sEc_ [l sEG.s

Assumptions Used in Arriving at Fiscal Estimate

The state and local governments wili incur increased salary costs in some programs due to the increase in

the minimum wage. However, this is caused by the federal legislation amending the Fair Labor Standards
Act, and not by this emergency rule, which affects private sector employers that are not covered by the

FLSA. The Department will incur some one-time costs, estimated at $5,000.00, due to reprinting posters and
pamphlets and taking other steps to publicize the new minimum wage rate.

Long-Range Fiscal Implications

Agency/Prepared by: (Name & Phone Na.} Date
7 ) o .
%’ﬁi?%t/ffﬁft/ -7 e /3g




FISCAL ESTIMATE WORKSHEET

1995 Ssasion

Detailed Estimate of Annual Fiscal Effect K orieivar [ uepatep LR8 or Bili No./Adm. Rule No. | Amendment No,
DOA-2047 (R10/94) [ correctep [ supPLEMENTAL DWD 272
Subject

Minimum Wage

. One-time Costs or Revenue impacts for State and/or Local Government {do not include in annualized fiscal effect):

$5,000.00

. Annualized Costs:

Annualized Fiscal impact on State funds from:

State Costs by Category
State Operations - Salaries and F ringes $

increased Costs

Decreased Costs

(FTE Position Changes)

( FTE)

- FTE)

State Operations - Other Costs

Local Assistance

Aids to Individuals or Organizations

TOTAL State Costs by Category $

State Costs by Source of Funds

GPR $

Increased Costs

$

Decreased Costs

FED

PRO/PRS

SEG/SEG-S

-

lll. State Revenues - Complete this only when proposal will increase or decrease state

revenues (e.g., tax increase, decrease in jicense fee, efc.)
GPR Taxes $

increased Rev.

Decreased Rev,

GPR Earned

FED

PRO/PRS

SEG/SEG-S

TOTAL State Revenues $

NET ANNUALIZED FISCAL IMPACT
STATE
NET CHANGE IN COSTS $0

$0

NET CHANGE IN REVENUES

i T 4

LOCAL
$0

50

Agencyi/Prepared by: (Nams & Phane No.)
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WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

David J. Stute, Director
Legislative Council Staff
{608) 2661304

Rorald Skiansky
Ditector
(608} 2661948

One E. Main St., Ste, 401
PO. Box 2536

Madison, WI 53701--2336
FAX: (608) 2663830

Richard Sweet
Assistant Director
{608) 2662982

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THISIS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES AREVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE

RULE.]

CLEARINGHOUSE RULE 96-181

AN ORDER to repeal DWD 272.001 (3), (4) and (5) and 272.01 (9); to renumber ch ILHR 272; to
amend DWD 272.01 (4), 272.07 (title), (1), (4) and (5), 272.09 (1) (g), (h) and (m) and 272.13
(intro.) and (1); to repeal and recreate DWD 272.01 (11),272.03 (1), (2) (a) and (3) and 272.05; and
to create DWD 272.03 (1m) and (3m) and 274.04 (135), relating to the minimum wage.

Submitted by DEPARTMENT OF WORKFORCE DEVELOPMENT

11--18-96 RECEIVED BY LEGISLATIVE COUNCIL.
12-17-96 REPORT SENT TO AGENCY.

RS:DF;jt;kja



Clearinghouse Rule No. 96181
Form 2 —page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

| STATUTORY AUTHORITY [s.227.15(2) (2)]

Comment Attached YES E! _ NO El

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [5.227.15(2) ()]

Comment Attached YES NO [:]

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached vES [} NO [~

4 ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[5.227.15 (2) ()]

Comment Attached ves [_] NO
s CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]
Comment Attached ves ] NO

6 POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached ves [] No [~]

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached ves [] NO



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

David J. Stute, Director
Legislative Council Staff
(608) 2661304

Ronald Sklansky
Director
{608) 2661946

One E. Main 8t Ste. 401
PO. Box 2536

Madison, W1 5370i-2536
FAX: {608) 2663830

Richsard Sweet
Assistant Director
{608) 2662982

CLEARINGHOUSE RULE 96-181

Comments

INOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October

1994.]

2. Form, Stvle and Placement in Administrative Code

a. The introductory clause of the rule-making order should net contain references to the
agency’s statutory authority for promulgating the rules. Statutory authority should be cited as
part of the “plain language analysis” preceding the text of the proposed rules. [See s. 1.02 (1)

and (2), Manual.]

b. In s. DWD 272.03 (1) (a), and throughout the rule, it would be more accurate to
replace the phrase “All employes” with the phrase “All employes, except opportunity employes.”
Also, in these lists, since the terms “opportunity employes™ and “minor” are defined in s. DWD
272.01, it is unnecessary to include the parenthetical descriptions of these terms.

c. [t appears that the provisions of s. DWD 272.05 (1) and (2) are intended to expire on
August 31, 1997. If so, why is this not expressly stated as in s. DWD 272.03 (1) and (3)?

d. In the treatment clause to SECTION 11, substitute “DWD” for “ILHR.”

e. In proposed s. DWD 272.05 (2) (intro.) and (2m) (intro.), substitute “DWD” for
ﬁ‘ELHR.Q!

f. Ins. DWD 272.07 (4), the phrase “will not have” should be replaced by the phrase
“are not required.”

g. In the treatment clause of SECTION 14, delete “As renumbered,”.



27

h. In SECTION 17, delete “§” and substitute “s.” Also, the effective date provision
should clarify whether it is intended that the rule take effect upon the first day of the month
following the publication of the rule in the Administrative Register or whether some other
specific date is intended. [Sees. 1.02 (4), Manual.]



PUBLIC HEARING COMMENT & AGENCY RESPONSE

DEPARTMENT OF WORKFORCE DEVELOPMENT

DIVISION OF EQUAL RIGHTS
RULE NUMBER: DWD-272 HEARING LOCATION; Madison Wi
RELATED TO: Minimum Wage HEARING DATE: December 17, 1996
Commenting Presenter,
in For Exh. Group Represented, Comments/Recommendations Agency Response
Sup. Opp. Info. No. City & State

X _mow Goldman, Wi _ _Ewawaca Wage should not increase on “ M@mmmwmm, There are many
Restaurant Assoc. w _w\:mu to be equal with the federal law. Wi _ advantages to employers in
Madison Wi _ should determine its own living wage keeping the state minimum wage

through a wage council consistent with the federal
minimum wage, and experience

X By letter: Agnes Yonke MW should nto be raised because the | |under the emergency rule has
Yonke Cozy Center Inn | |restaurant and bar business is slow. not shown that this has been a
Waterioo WI serious economic problem for

_ employers in general,

X By letter: Stanley Honett An additional increase in MW will force
Honette’s Frozen Custard ||us to lessen our work force in the
Appleton WI number of hours staff work and will

eliminate jobs for young people

X By letter: Douglas & Do not object to $5.15 for adults. Do
Kristi Hoekman object to paying minors the same MW for
Doug’s Edge of Town adults. Let us remain independent
Restaurant Palmyra WiI business owners.




W

RULE NUMBER:

t3

DWD 272

Page 2

RELATED TO:; Minimum Wage
Commenting Presenter,
in For Exh. Group Represented, Comments/Recommendations Agency Response
Sup. Opp. Info. No. City & State

X By letter: Jake Alward Strongly opposes any further increase in
Chanticleer Inn MW. Already have unirained people at
Eagle River Wi MW working and they are overpaid.

X By letter: Maxine & Scott | |Vehemently oppose raising the MW above
Patchin - David Heiney's ||$4.75. The business cannot operate
Dining & Spirits without cutting hours and laying off
Black Earth Wi workers.

X By letter: Tom & Terry Raising the MW would be detrimental to
Kongslien - Village our small business. The increase o $4.75
Hearth Hewitt WI has already hurt our business.

Xand|| X By letter. Senator Richard | |increase opportunity wage when MW goes | |Disagree. This would result in a
Grobschmidt up in September of 1997, higher opportunity wage rate than
7th Senate District the federal law and could have a
negative effect on the availability of
of entry level jobs.

X By lettter: Rep. Sheryl Do not increase the MW for agricultural Accepted.
Albers - 50th Assembly work. By not increasing the MW, this
District would help farmers with economic

probiems and encourage the employment
of “at-risk” employes,

ADM-827 (R.08/96)




SENATOR RICHARD GROBSCHMIDT

REPRESENTATIVE GL
CO-CHAIRMAN TI ENN GROTHMAN

CO-CHAIRMAN
Room 125 West, » State Capitol

Madison, W1 53703
Phone: 608-264-8486

Room 404 + Hamilton
Madison, W1 53707
Phone: 608-266-7505

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

February 18, 1997

TO: Members JCRAR
FROM: Senator Grobschmidt & Representative Grothman, Co-Chairs
RE: Additional materials for February 20® , Executive Session.

As additional background on the emergency rule extension requests that are on the
agenda for our Thursday meeting, we are sending you copies of the Report to the
Presiding Officer for the proposed permanent rules that will replace the emergency rules
at the time they expire. The Report to the Presiding Officer includes a list of those
persons who appeared at the agency hearing on the rule or who submitted written
comments. The report also summarizes the comments of those persons on the rule and
the department’s response.

The report also addresses the editorial concerns raised by the Legislative Council Rules
Clearinghouse on such questions as statutory authority, conflict with state law, clarity and
other rule drafting issues.

It is our hope that using this information as part of our review of emergency rule
extension requests will provide members with usefui background on the rules and lead to
greater coordination of our authority to extend rules and the standing committee review of
proposed permanent rules on the same subject.



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

ilf:u}d Skisnsky David J. Stute, Pirector
Director Legisiative Council Staff
(608) 2661946 (608) 2661304
wsm One E. Main St., $te. 401
Assistant Director PO. Box 2536

{608) 2662982 Madison, WY $3701-2536

FAX: (608) 266-3830

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY: THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 96-156

AN ORDER to create HSS 201.135, relating to time-limited benefits for aid to families with
dependent children (AFDC) recipients.

Submitted by DEPARTMENT OF WORKFORCE DEVELOPMENT

10-01-96 RECEIVED BY LEGISLATIVE COUNCIL.
10-29-96 REPORT SENT TO AGENCY.

RNS:JLK:kjf:jt



Clearinghouse Rule No. 96156
Form 2 —page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are

reported as noted below:

1.

STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES | » NO

FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES No []

CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES . NO |

ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) ()]

Comment Attached YES NO D
CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE {s. 227.15 ) (N

Comment Attached YES No [ ]

POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached YES NO |

COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS {s. 227.15 (2) (B)]

Con_zment Attached YES NO [;_;.




WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Rpmid Silansky David J. Stute, Director
Director Legislative Council Staff
(608) 266-1946 (608) 266-1304

Richard Sweet Omne E. Main St., Ste, 401
Assistant Director P.O. Box 2536

(608) 266-2982 Madison, W1 53701-2536

FAX: (608) 266-3830

CLEARINGHOUSE RULE 96-156

Comments

{N_QIE All cltatmns to “Manua}” in the comments below are to the
s Manual, prepared by the Revisor of

StatutesBureau and the Legislatnvouncnl Staff, dated October
1994.]

1. Statutory Authority

a. The rule creates s. HSS 201.135, which provides that, 'subject to certain exceptions,
an individual is not eligible for Aid to Families with Dependent Children (AFDC) if, beginning
on the date the individual attained the age of 18 and during which he or she actively participated
in the Job Opportunities and Basic Skills (JOBS) Program beginning on or after October 1,
1996, he or she has received AFDC for 60 months. The analysis states that 1995 Wisconsin Act
289 “includes a provision limiting the amount of time an individual may receive AFDC, W-2
[Wisconsin Works] employment position benefits or a combination thereof.”

However, Act 289 does not limit the time an individual may receive AFDC. Rather, Act
289 limits the time an individual is eligible for W-2 employment position benefits. Moreover,
while the first paragraph of the proposed order cites three provisions as authority for the rule [ss.
49.145 (2) (n) and 49.50 (2), Stats., and SEcTION 275 (3) of Act 289], none of these three
provisions provides statutory authority to impose a time limit on AFDC benefits. As for the

three provisions cited:

(1) Section 49.145 (2) (n), Stats. (which was created by Act 289 and which is
specified as the statute interpreted by the rule), establishes one of the
nonfinancial eligibility criteria for W-2 employment positions and W-2 job
access loans by providing that an individual is eligible for these if the total
number of months the individual has actively participated in the JOBS
program on or after July 1, 1996, or held a W-2 employment position, or
both, does not exceed 60 months. Section 49.145 (2) (n), Stats., does not
limit the amount of time an individual is eligible for AFDC.
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(2) Section 49.50 (2), Stats., which was renumbered to s. 49.33 (4), Stats., by
1995 Wisconsin Act 27, authorizes the department to promulgate rules for
the administration of AFDC. It does not authorize the department to
impose a time limit on AFDC benefits.

(3) SecTIioN 275 (3) of Act 289 authorizes the department to promuigate rules
for the administration of the W-2 program, not AFDT.

Neither s. 49.145 (2) (n), Stats., nor any other provision of the Wisconsin statutes
authorizes imposing a time limit on AFDC benefits, other than for purposes of the
Work-Not-Welfare (WNW) demonstration project. In addition to the fact that there is no
statutory authority to impose the proposed time limit on AFDC benefits, the rule would be moot
even if it were created. The rule would impose a 60-month time limit on AFDC counting, at the
earliest, from October 1, 1996. However, since 1993 Wisconsin Act 99 provides that AFDC will
be repealed on January 1, 1999 and since Act 289 provides that the W-2 program will replace
AFDC before that date, a person could never receive 60 months of AFDC benefits after October
1, 1996. Thus, the time limit on receipt of AFDC created by the rule could never be imposed
with respect to AFDC.

Other problems inherent in the rule also evidence the lack of statutory authority to
impose a time limit on AFDC benefits. Examples include the following:

(1) Section HSS 201.135 (2) (intro.) provides that an “agency” may extend the
60-month time limit under unusual circumstances. In s. HSS 201.03 (4),
“agency” is defined as the county department of social services or human
services, or a tribal agency that administers economic Support programs.
That definition would apply to s. HSS 201.135. However, s. 49.145 (2) (n),
Stats., provides that it is the W-2 agency that determines if unusual
circumstances exist that warrant an extension of the 60-month time limit on
eligibility for a W-2 employment position.

(2) Section HSS 201.135 (2) (b) 1. and 2. refer to “unsubsidized employment.”
However, that term is not defined in ch. HSS 201. Rather, “unsubsidized
employment” is a term defined in s. 49.147 (1) (a), Stats., for purposes of
the W-2 program, not the AFDC program.

b. Section 49.145 (2) (n), Stats., provides that participation in the JOBS program begins
to count toward the 60-month time limit on eligibility for W-2 employment positions beginning
on July 1, 1996. In contrast, s. HSS 201.135 (1) provides that participation in the JOBS
program begins to count toward the 60-month time limit on eligibility for AFDC beginning on
October 1, 1996. Again, as discussed above, there is no statutory authority for the time limit on
AFDC benefits. However, even if s. 49.145 (2) (n), Stats., were interpreted as providing such
authority, it does not authorize beginning counting JOBS participation from October 1, 1996. It
clearly provides for counting participation in the JOBS program beginning July 1, 1996. There
is no statutory authority for using October 1, 1996 as the beginning date for counting months of
JOBS participation for any purpose, much less for the purpose of limiting AFDC benefits. (The
Federal Temporary Assistance for Needy Families (TANF) program, which provides that a state
may not use any part of the TANF grant to provide assistance to a family that includes an adult
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who has received assistance for 60 months under a state program funded by the TANF block
grant, does not, in and of itself, amend Wisconsin statutes regarding public assistance benefits
available. In particular, it does not amend the date specified in s. 49.145 (2) (n), Stats., that is,
July 1, 1996, not October I, 1996.)

c. Assuming for the sake of argument that there were statutory authority to impose a
time limit on AFDC benefits, what provides statutory authority for the exemption of certain
persons as set forth in s. HSS 201.135 (5)?

2 Form, Style and Pl in Administrative Cod

a. Throughout the rule, a space should be left between “s.” and “HSS” in
cross-references. "

b. In s. HSS 201.135 (2) (intro.), “any of the following™ should be inserted before the
colon. Paragraphs (a) and (b) 1. and 2. should all end with periods rather than a semicolon or *;
or”. [s. 1.03 (intro.), Manual ]

¢. The definition in s. HSS 201.135 (2) (c) should begin “In this paragraph,”. [s. 1.01
(7) (a), Manual.] In the alternative, the two sentences could be combined as follows: “(c) The
adult . . . preclude finding a job that pays ....”

d. Ins. HSS 201.135 (5) (c), “Learnfare” should be lowercase.

~a. In the first paragraph of the proposed order, the reference to s. 49.50 (2), Stats.,
should be changed to s. 49.33 (4), Stats., as it was renumbered by 1995 Wisconsin Act 27.

b. Ins. HSS 201.135 (1), the reference to “s. HSS 206 should be changed to “ch. HSS
206™.

c. Section HSS 201.135 (5) creates an exception to the 60-month time limit in s. HSS
201.135 (1) by listing individuals who are not subject to s. HSS 201.135 (1). Section HSS
201.135 (1) should refer to this exception, for example, by including the language such as the
following as its introductory clause: “Except as provided in sub. (5), an individual is not eligible
for....”

d. Section HSS 201.135 (4) refers to s. HSS 201.19 (2m). That subsection does not
currently exist. This citation should be reviewed for accuracy.

2 GL . E rE N !L{ EB!. L

a. Section HSS 201.135 (2) (a) refers to a “JOBS program participant who is unable to
work because of personal disability or incapacity, as defined under s. HSS 207.11 (1) (a).”
However, s. HSS 207.11 (1) () does not “define” either of those terms. Instead, s. HSS 207.11
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(1) (a) refers to a person who is “[i]ncapacitated, ill or injured with a medically-determined
physical or mental impairment which prevents the person from temporarily or permanently
participating in WNW employment or training activities.” Section HSS 207.11 (1) (a) also sets
forth requirements regarding reexamination by a physician.

The rule should be clarified to eliminate the ambiguity created by the use of terms which
are somewhat different and to address questions regarding whether conditions imposed by s.
HSS 207.11 (such as reexamination) would also apply to s. HSS 201.135 (2) (a). Also, is there
a reason that the reference was mot to s. HSS 201.19 (1) (g), which sets forth almost identical
provisions with respect to who is exempt from JOBS participation?

Moreover, considering that s. HSS 201.19 (1) (g) exempts these disabled individuals
from participating in JOBS, how can the person be a “JOBS program participant”™? “Participant”
is defined for purposes of the JOBS program in s. HSS 206.03 (25) and includes only those
persons assigned to 2 JOBS program activity. Although the phrase “JOBS program participant”
is not defined in s. HSS 201.135, it (or a variation of it) is used several times in s. HSS 201.135.
In s. HSS 201.135, it appears to refer to persons who enrolled in JOBS under s. HSS 206.07,
even if they are exempt from participation under s. HSS 201.19. Thus, it appears to have a
different meaning than “participant” in s. HSS 206.03 (25). Because of the potential for
confusion, it would be useful to define the term “JOBS program participant” for purposes of s.
HSS 201.135. In the alternative, should “enrollee” be used in s. HSS 201.135 with a
cross-reference to the definition of that term in s. HSS 206.03 (16)?

Moreover, the inconsistent use of terms creates ambiguity. For example, s. HSS 201.135
(2) (b) (intro.) and 1. and (4) refer to “JOBS program participant™; s. HSS 201.135 (2) (b) 2.
refers to “JOBS participant™; s. HSS 201.135 (2) (¢) refers to “adult JOBS participants” and s.
HSS 201.135 (5) (b) refers to “participant.” One term should be selected, defined and used

consistently.

b. Section HSS 201.135 (2) (a) refers to a JOBS program participant who “is needed as
determined under s. HSS 201.19 (1) (i) to remain at home to care for another member of the
household whose incapacity is so severe that without constant in-home care provided by the
JOBS program participant, the incapacitated AFDC group member’s health and well-being
would be significantly affected.” However, s. HSS 201.19 (1) (i) simply refers to an AFDC
recipient who is “[njeeded, as determined by the agency, to remain at home to look after another
member of the household because of that person’s medical condition.” Because of the additional
language in s. HSS 201.135 (2) (a), it is not clear if the test under s. HSS 201.135 (2) (a) is
intended to be identical to the test under s. HSS 201.19 (1) (). This should be clarified.

Moreover, considering that s. HSS 201.19 (1) (i) exempts these people from participating
in JORBS, the question with respect to defining them as “JOBS program participants” is also
pertinent. (See comment 5.b)

c. Section HSS 201.135 (2) (c) provides that “participants have . . . and are . . . ." In
order to be consistent with the remainder of s. HSS 201.135 (2), the singular form should be
used, that is, “participant has . . . andis...."

d. Section HSS 201.135 (1) refers to a “60-month limit™; s. HSS 201.135 (2) refers to a
“&0 month time limit”; and s. HSS 201.135 (3) refers to a “60 month lifetime limit.” In order to
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avoid ambiguity, one term should be selected and used consistently. The term selected should
bave a hyphen between “60” and “month.”

¢. The word “A” should be inserted preceding the word “Dependent” in s. HSS 201.135
(5) (a), and “Dependent” should not be capitalized.

f. Section HSS 201.135 (5) (b) refers to a participant “enrolled in JOBS control pay for
performance (PFP) under s. HSS 201.045 (4) (b) 1.” It would be clearer if this referred to a
participant “enrolled in a JOBS pay for performance control group under s. HSS 201.045 (4) (b)
1.” The parenthetical term should be deleted here and in s. HSS 201.135 2) () 1.



CHAPTER DWD 11

RULE RELATING TO THE 60-MONTH LIFETIME LIMIT ON

PARTICIPATION IN THE JOB OPPORTUNITIES AND BASIC

SKILLS (JOBS) PROGRAM OR A WISCONSIN WORKS (W-2)
EMPLOYMENT POSITION OR A COMBINATION THEREOF

Pursuant to the authority vested in the Wisconsin
Department of Workforce Development (DWD) by
$. 49.145(2) {n), Stats., the Department proposes an crder to
renumber ch. HSS 201.to DWD 11 and to create DWD 11.135,
relating to circumstances under which the 60-month lifetime
limit on participation in the Job Opportunities and BRasic
Skills (JOBS) program or a Wisconsin Works employment
position or a combination thereof may be extended.

Analysisg

(1) Background. Under the Aid to Families with Dependent
Children (AFDC) program an individual may apply and be
determined eligible for AFDC benefits with no regard to
whether the individual has received benefits in the past or
the number of months an individual may have already received
benefits. Wisconsin Works (W-2), the replacement program
for AFDC, as created by 1995 Wisconsin Act 289, incliudes a
provision limiting the amount of time an individual may
receive AFDC benefits, W-2 employment position benefits or a
combination thereof. Under s. 49.145(2) (n), Stats., as
created by 1995 Wisconsin Act 289, the total number of
months in which an adult has actively participated in the
Job Opportunities and Basic Skills (JOBS) program under
$.49.193, Stats., or has participated in a W-2 employment
position or both may not exceed 60 months. The months need
not be consecutive. Extensions to the 60-month lifetime
limit may be granted only in unusual circumstances in
accordance with rules promulgated by the Department.
Section 4%.141(2) (b), Stats., as created by 1995 Wisconsin
Act 289, provides that if a federal waiver is granted or
federal legislation is enacted, the Department may begin to
implement the W-2 program no sooner than July 1, 199s.
Participation in JOBS under s. 49.193, Stats., begins to



count toward the 60-month lifetime limit beginning on
October 1, 1998,

The federal Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 {(P.L. 104-~193) was
signed into law by President Clinton on August 22, 1996. It
Creates the Temporary Assistance for Needy Families (TANF)
program which provides that a state may not use any part of
the TANF grant to provide assistance to a family that
includes an adult who has recelived assistance for §0 months,
whether consecutive or not, under a state program funded by
the TANF block grant.. Wisconsin submitted its TANF Block
Grant State Plan to the federal Administration for Children
and Families on August 22, 1996. The Department implemented
time limits on October 1, 1996, for AFDC recipients who are
actively participating in the Job Opportunities and Basic
Skills (JOBS) program. Implementation of the time limits is
part of the continuing transition from AFDC to the wW-2
program. W-2 will be implemented statewide in September
1897.

Time limits reinforce the idea that AFDC is a tempeorary
support for families, rather than a long-term source of
income. Wisconsin’s Work Not Welfare (WNW) demonstration
project which is operating in Fond du Lac and Pierce
Counties, has shown that time limits create a sense of
urgency for families to actively seek alternatives to AFDC.
Time limits stress mutual responsibility: government
provides support and services designed to promote employment
and participants who are able must prepare for and enter
employment .,

The rule defines the term “actively participating” in
the JOBS program and includes criteria a county or tribal
economic support agency would use to determine whether an
extension of the 60-month lifetime limit should be granted.
The Department retains the right to review an economic
support agency’s decisions related to extensions.

(2) Authority for rule. s. 45.145(2}) (n), Stats.,
establishes a lifetime limit of &0 months, beginning on an
individual’s 18th birthday, on the time that an individual
may participate in the Job Opportunities and Basic Skills
(JOBS) program under s. 49.193, Stats., or the Wisconsin
Works (W-2) program under ss. 49.141 to 4%.161, Stats. or a



combination thereof. 1Ipn addition, s. 43.145(2) (n) provides
that a w-2 agency may extend the time limit oenly if the
agency determines, “in accordance with rules promulgated by
the department, thar unusual circumstances exist that
warrant an extension of the participation period.”

(3) Unusual circumstances. This rule establishes the
following as unusual circumstances which may serve as the
basis for the determination by a W-2 agency that the
60-month lifetime limit should be extended for a W-2
participant:

(a) A participant is unable to work because of
personal disability or incapacity, or because he or she is
needed to provide home care for a severely incapacitated
member of his or her household.

(b) & participant has significant limitations to
employment, such as low achievement ability, learning
disability, severe emotional or family problems, or
inability to find employment because of local labor market
conditions.

(4) Department review. The rule provides that DWD may
review and reverse the decision of a w-2 agency to extend a
participant’s eligibility beyond the 60-month lifetime
limit.

(5) Counting sanction monthe. The rule provides that a
month during which a JOBS or W-2 participant receives no
payment ox a reduced payment due to a sanction does count as
a month of participation in JOBS or W-2 for the purposes of
the 60-month lifetime limit.

(6} Exceptions. The rule provides that the 60-month
lifetime limit does not apply to a dependent 18 year old, an
18 or 19 year old Learnfare participant, or a JOBg
participant who is enrolled in a “control group” under the
Pay for Performance program.

This is the permanent rule for time limited benefits.
This rule replaces the emergency rule which was effective on
Cctober 1, 1996.

PROPOSED ORDER

Pursuant to the authority vested in the Department of
Workforce Development by s. 49.145(2) (n}, Stats., as created
by 1995 Wisconsin Act 289, s. 43.33{4), Stats., ang $.275(3)
of 1995 Wisconsin Act 289, the Department of Workforce
Development hereby creates a rule interpreting



S. 49.145(2) (n), as created by 1995 Wisconsin Act 289, as
follows:

SECTION 1. <ch. HSS 201 is renumbered ch. DWD 11.
SECTION 2. DWD 11.135 is created to read:

DWD 11.135 Time Limits. (1) ELIGIBILITY. Except as
provided in sub. (2) or (5), an individual is not eligible
for participation in the job opportunities and basic skills
(JOBS) program or in a Wisconsin works (W-2) employment
position under s. 49.147(3) to (5), Stats., if, beginning on
the date the individual attained the age of 18, he or she
has actively participated in the job opportunities and basic
skills program or has participated in a Wisconsin WOTrKs
employment position, or both, for 60 months. The months
need not be consecutive. Participation in the JOBS program
begins to count toward the 60-month lifetime limit beginning
on October 1, 1$96. In this subsection, “factively
participated” means that the individual was enrolled in the
JOBS program under s. HSS 206.07.

(2) ADDITIONAL MONTHS OF ELIGIBILITY. An agency may
extend the 60-month lifetime limit only under unusual
circumstances. In this subsection, “unusual circumstances”
means any of the following:

(a) A JOBS program participant is unable to work
because of personal disability or incapacity, as defined
under s. HSS 207.11(1) (a), or is needed as determined under
s. DWD 11.19(1) (i) to remain at home to care for another
member of the househcld whose incapacity is so severe that
without constant in-home care provided by the JOBS program
participant, the incapacitated AFDC group member’s health
and well-being would be significantly affected.

(b) A JOBS program participant has significant
limitations to employment such as:

1. A JOBS program participant’s low achievement
ability, learning disability or emotional problems of such
severity that they prevent the individual from obtaining or
retaining unsubsidized employment, but are not sufficient to
meet the criteria for eligibility for SSI under 42 USC 1381



to 1381d or social security disability insurance under 42
USC 401 to 433.

2. Family problems of such severity that they prevent
the JOBS participant from obtaining or retaining
unsubsidized employment .

(¢} The adult JOBS participant has made all appropriate
efforts to find work and is unable to find employment
because local labor market conditions preclude a reasonable
Jjob opportunity. In this paragraph, “reasonable job
opportunity” means a job that pays the federal minimum wage
prescribed in 29 USC 206(a)l, and meets the conditions under
45 CFR Part 251.

(3) DEPARTMENT RESPONSIBILITY. The department may
review an agency’s decision to extend eligibility beyond the
60-month lifetime limit and may overturn an agency's
decision.

{4} DETERMINATION OF PARTICIPATION. For the purpose
of determining the number of months of participation under
8. 49.145(2) (n), Stats., and this section, a participant in
the JOBS program or a participant in a W-2 employment
position under s. 49.147(3) to (5), Stats., shall be
considered to have actively participated in a month in
which, as a result of a sanction, a reduced payment or no
payment is made to the participant.

(5) WHO IS NOT SUBJECT TO TIME LIMITS. An individual
who is one of the following is not subject to sub. (1):

(2) A dependent 18 year old as defined under
s. DWD 11.24.

(b} A participant enrolled in JOBS pay for performance
control group under s. DWD 11.045(4) (b)1.

{c} An 18 or 15 year old learnfare participant under
s. DWD 11.185.



Tommy G. Thompson Mailing Address:

Governor 201 E. Washington Avenye
Richard C. Wegner Madison, W1 53707-794¢
Acting Secretary Telephone (608) 266-7552

State of Wisconsin
Department of Workforce Development

January 6, 1997

Senator Fred Risser Representative Dave Prosser
President of the Senate Speaker of the Assembly

119 Martin Luther King Bivd., Ste 102 - 211 West, State Capitol
Madison, Wisconsin 53702 . Madiscn, Wisconsin 53702

Dear Senator Risser and Representative Prosser

NOTICE OF ADMINISTRATIVE RULES IN FINAL DRAFT FORM

CLEARINGHOUSERULENO. 96-156
RULE NO. HSS 201.135 (DWD 11.135)

RELATING TO: THE 60-MONTH LIFETIME LIMIT ON PARTICIPATION
IN THE JOB OPPORTUNITIESAND BASIC SKILLS (JOBS)
PROGRAM OR A WISCONSIN WORKS (W-2) EMPLOYMENT
POSITION OR A COMBINATION THEREGF

Section 227.19, Stats., requires agencies to submit proposed rules in final draft form to the presiding officer
of each house for referral to the appropriate legislative standing committees.

The following information, as required by law, is being submitted to you.
1. Rules in final draft form (in triplicate).

2. Report consisting of:
a) DWD Rule Report.
b} Public Hearing Attendance Record.
¢} Public Hearing Comment and Agency Respense Form.
d) Legislative Council Rules Clearinghouse Report.
e} DWD Response to Legislative Council Rules Clearinghouse Report.
f)  Fiscal Estimate.
g) Final Regulatory Flexibility Anaiysis.

Also included is a waiver of authority letter. if the respective standing committees have no obiections to the
rules, we respectfully request that their chairpersons sign the letter and return it as soon as possibie.

Ifyou have any questions regarding this matter, please do not hesitate to contactus.

Respectfully submitted

Richard C. Wegner
Acting Secretary

ADM-80%1({R.08/96)



Marthing Address

201 E. Washington Avenye
Madison, W1 §3707-7944

Tetephone (608} 266-7552

Tommy G. Thompson
Gavernor

Richard C. Wegner
Acting Secretary

State of Wisconsin
Department of Workforce Development

January 6, 1997

Senate Chief Clerk Assembly Chief Clerk
Room 402 Room 402

1 East Main Street E 1 East Main Street
Madison, Wisconsin 53703 K Madison, Wisconsin 53703

TRANSMITTAL IN FINAL DRAFT FORM OF ADMINISTRATIVE
RULES AND REPORTS

CLEARINGHOUSERULE NO. 96-156
RULE NQ. HSS 201.135(DWD 11.135)

RELATING TO: THE 60-MONTH LIFETIME LIMIT ON PARTICIPATION
IN THE JOB OPPORTUNITIESAND BASIC SKILLS (JOBS)
PROGRAM OR A WISCONSIN WORKS (W-2) EMPLOYMENT
POSITION OR A COMBINATION THEREOF

Pursuant to section 227.19, Stats., agencies are required to submit, in triplicate, copies of the proposed
administrative rules in final draft form together with a rule report and an analysis. The recommendations
received from the Legislative Council are also o be submitted.

At this time, this material, together with cover letters to the President of the Senate and the Speaker of the
Assembly, is being transmitted for referral to the standing committees for legislative review.

Respectfully submitted,

«JC vdq_._

Richard C. Wegner
Acting Secretary

ADM-8050(R.08/96)



Mailing Address:

201 E. Washington Avenuye
Madison, W1 53707.7946
Telephone (608) 266-7552
Fax: (608)266-1784

Tommy G. Thompson .
Governor ;
Richard C. Wegner

Acting Secretary

State of Wisconsin
Department of Workforce Development

Acting Secretary Richard C. Wegner
Department of Workforce Development
Room 401, GEF-1

201 East Washington Avenue
Madison, Wisconsin 53702

Dear Secretary Wegner:

NOTICE OF STANDING COMMITTEE WAIVER OF AUTHORITY

CLEARINGHOUSERULE NO. 96-156
RULENO. HSS 201.135 (DWD 11.135)

RELATING TO: THE 60-MONTH LIFETIME LIMIT ON PARTICIPATION
IN THE JOB OPPORTUNITIES AND BASIC SKILLS (JOBS)
PROGRAM OR A WISCONSIN WORKS (W-2) EMPLOYMENT
POSITION OR A COMBINATION THEREQF

Pursuant to section 227.19, Stats., notice is given that this legisiative standing committee has reviewed the
proposed rules and grants permission to promulgate the rules as proposed prior to the committee review
period expiration date.

Very truly yours,
CHAIRPERSON

l:] Assembly Committee Date

D Senate Committee Date

ADM-6052{R.08/96})



Tommy G. Thompson Mailing Address:

Governor 201 E. Washington Avenye
Richard C. Wegner Madison, W1 $3707.7945
Acting Secrelary Telephone (608) 266-7552

Fax: (608) 266-1784

State of Wisconsin
Department ot Workforce Development

January I3, 1997

Gary Poulson

Assistant Revisor of Statutes
Suite 800

131 W. Wilson St

Madison, Wisconsin 53703-3233

Dear Mr. Poulson:

NOTIFICATION OF RULE REFERRAL

This letter is to notify you that pursuant to section 227.19, Stats., the Department of Workforce Development
has referred;

CLEARINGHOUSERULE NO. 96-156

RULE NO. HSS 201,135 (DWUD 11.135)

RELATINGTO: THE 60-MONTHLIFETIME LIMIT ON PARTICIPATIONIN THE
JOB OPPORTUNITIES AND BASIC SKILLS (JOBS) PROGRAM
OR A WISCONSIN WORKS (W-2) EMPLOYMENT POSITION
OR A COMBINATION THEREOF

to the presiding officers of the Senate and Assembly of the Legislature for referral to the appropriate standing
committees for Legislative review.

Respectfully submitted,
Richard C. Wegner
Acting Secretary

ool Department of Administration(2)

AT ERG1IR GRGE



RULE REPORT

Department of Workforce Development

Rule No.: H35201.135(DWD 11.135)

Relating to: THE 60-MONTH LIFETIME LIMIT ON PARTICIPATION IN THE JOB OPPORTUNITIES
AND BASIC SKILLS (JOBS) PROGRAM OR A WISCONSIN WORKS (W-2)
EMPLOYMENT POSITION OR A COMBINATIONTHEREOF

Agency contact person for substé}iﬁve questions.

Name Sharon Rickords

Title  Policy Analyst

Telephone Number {6081 267-1431

Agency contact person for internal processing.
Name Bonnie Kendell

Title Administrative Rules Manager

Telephone Number (608) 264-6971

FAX Number (608) 261-6968
1. Agency statutory authority under which the agency intends to promulgate the rule(s).

s. 49.145(2)(n), Stats_, as created by 1995 Wisconsin Act 288

2. Citation of federal regulations which require adoption or which are relevant to the proposed
rule(s).
The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Public Law 104-193)
creates the Temporary Assistance for Needy Families (TANF) program.

3 Citation of court decisions which are applicable to the proposed rule(s).

None.

ADM-GOATIR 07746 Continued on reverse side



4. Description of the proposed rule,

Under the Aid to Families with Dependent Children (AF DC) program an individual may apply and
be determined eligible for AFOC benefits with no regard to whether the individual has received benefits in
the past or the number of months an individua! may have already received benefits. Wisconsin Works

.2). the replacement program for AFDC, as created by 1995 Wisconsin Act 289, includes a provision
limiting the amount of time an individual may receive AFDC benefits, W-2 empioyment position benefils or
a combination thereof. Under s 49.145(2)(n), Stats., as created by 1995 Wisconsin Act 289, the total
number of months in which an adult has actively participated in the JOBS program under ¢ 49.193, Stats.,
or has participated in a W-2 employment position or both may not exceed 60 months. The months need
not be consecutive. Extensions to the 60 month time limit may be granted only in unusuatl circumstances
in accordance with rules promuligated by the Department. Section 49.141(2)(b), Stats., as created by
1995 Wisconsin Act 283, provides that if a federal waiver is granted or federal legislation is enacted, the
Department may begin to implement the W-2 program no sooner than July 1. 1996.

The federal Personal Responsibifity and Work Opportunity Reconciliation Act of 1896 (P.L. 104-
193) was signed into law by President Clinton on August 22, 1996. it creates the Temporary Assistance
for Needy Families (TANF) program which provides that a state may not use any part of the TANF grant to
provide assistance to a family that includes an adult who has received assistance for 60 months, whether
consecutive or not, under a state program funded by the TANF biock grant. Wisconsin submifted its
TANF Block Grant State Plan to the federal Administration for Children and Families on August 22, 1996.
The Department will implement time timits October 1, 1996, for AFDC recipients who are actively
participating in the Job Opportunities and Basic Skills (JOBS) Training program. Implementation of the
time fimits is part of the continuing transition from AFDC to the W-2 program.  W-2 will be implemented
statewide in September 1597.

8. Rezzon for the proposed ruke.

Time limits reinforce the idea that AFDC is a temporary support for families, rather than a jong-
tarm source of income. Wisconsin's Work Not Weifare (WNW) demonstration project which is operating in
Fond du Lac and Pierce Counties, has shown that time limits create a sense of urgency for families to
actively seek atematives to AFDC. Time limits stress mutual responsibility: government provides support
and servicas designed to promote empioyment and participants who are able must prepare for and enter
empicymant

ADM-SOAT (R.OTRE)
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POSITION OR A COMBINATION THEREOF

Agency contact person for substantive questions.
Name: Sharon Rickords
Titie: Policy Analyst

Telephone No. (608) 267-1431

Legislative Council report recommendations accepted in whole.
R Yes 0 No

1. Review of statutory authority (s.227.15(2)(a))
a. O Accepted
b. O Acceptedin part
¢. O Rejected
d. {1 Comments attached

2. Review of rules for form, style and placement in administrative code (5.227.15(2)(c))
a. O Accepted
b. O Acceptedin part
¢. [J Rejected
d. O Comments attached



3 Review rules for conflict with or duplication of existing rules (5.227.15(2)(d))
O Accepted

{0 Acceptedin part

0 Rejected

O Comments attached

a 0o o w

4, Review rules for adequate references to related statutes, rules and forms (8.227.15(2)(e))
a. [0 Accepted
b. [0 Acceptedin part
¢. 00 Rejected

d. 8 Commentsattached

5. Review language of rules for clarity, grammar, punctuation and plainness (s.227.15(2)(f))
a. O Accepted

00 Acceptedin part

0O Rejected

a o o

0 Comments attached

3 Review rules for potential conflicts with, and comparability to, related federal regulations
(5.227.15(2)(g))
a. O Accepted
b. O Acceptedin part
c. OO Rejected
d

1 Comments attached

7. Review rules for permit action deadline (s.227.15(2)(h))
a. O Accepted
b. [d Acceptedin part
¢. O Rejected

d [0 Comments attached
ADM-80S4(R 08/96)



Responses to Clearinghouse Recommendations:

1. Statutory Authority

individual is not eligible for Aid to Families with Dependent Children (AF DC) if, beginning on
the date the individual attained the age of 18 and during which he or she actively participated in
the Job Opportunities and Basic Skills (JOBS) program beginning on or after October 1, 1996, he
or she has received AFDC for 60 months. The analysis states that 1995 Wisconsin Act 289
“includes a provision limiting the amount of time an individual may receive AF DC, wW-2
(Wisconsin Works) employment position benefits or a combination thereof ™

a. The rule creates s. HSS 201.135 » which provides that, subject to certain exceptions, an

However, Act 289 does not limit the time an individual may receive AF DC. Rather, Act
289 limits the time an individual is eligible for W-2 employment position benefits. Moreover,
while the first paragraph of the proposed order cites three provisions as authority for the rule
(ss. 49.145(2)(n) and 49.50(2), Stats., and SECTION 275(3) of Act 289), none of these three
provisions provides statutory authority to impose a time limit on AF DC benefits. As for the
three provisions cited: :

(1) Section 49, 145(2)(n), Stats. (which was created by Act 289 and which is specified as
the statute interpreted by the rule), establishes one of the nonfinancial eligibility
criteria for W-2 employment positions and W-2 job access loans by providing that
an individual is eligible for these if the total number of months the individual has
actively participated in the JOBS program on or after July 1, 1996, or held a W-2
employment position, or both, does not exceed 60 months. Section 49.145(2)(n),

Stats., does not limit the amount of time an individual is eligible for AFDC.

(2) Section 49.50(2), Stats., which was renumbered to s. 45.33(4), Stats., by 1995
Wisconsin Act 27, authorizes the department to promulgate rules for the
administration of AFDC. It does not authorize the department to impose a time
limit on AFDC benefits.

(3) SECTION 275(3) of Act 289 authorizes the department to promulgate rules for the
administration of the W-2 program, not AFDC,

Neither s. 49.145(2)(n), Stats., nor any other provision of the Wisconsin statutes
authorizes imposing a time limit on AF DC benefits, other than for purposes of the Work Not
Welfare (WN'W) demonstration project. In addition to the fact that there s no statutory authority
to impose the proposed time limit on AFDC benefits, the rule would be moot even if it were
created. The rule would impose a 60-month time limit on AFDC counting, at the earliest, from
October 1, 1996. However, since 1993 Wisconsin Act 99 provides that AFDC wil] be repealed
on January 1, 1999 and since Act 289 provides that the W-2 program will replace AFDC before
that date, a person could never receive 60 months of AFDC benefits after October I, 1996. Thus,
the time limit on receipt of AFDC created by the rule could never be imposed with respect to
AFDC.



Other problems inherent in the rule also evidence the lack of statutory authority to impose
a time limit on AFDC benefits. Examples include the following:

(1) Section HSS 201.135(2)intro.) provides that an “agency” may extend the
60-month time limit under unusual circumstances. In s. HSS 201 .03(4), “agency” is
defined as the county department of social services or human services, or a tribal
agency that administers economic support programs. That definition would apply to
s. HSS 201.135. However, s. 49.145(2)(n), Stats., provides that it is the W-2 agency
that determines if unusual circumstances exist that warrant an extension of the
60-month time limit on eligibility for a W-2 employment position.

(2) Section HSS 201.135(2)(b)1. and 2. refer to “unsubsidized employment.” However,
that term is not defined in ch. HSS 201. Rather, “unsubsidized employment” is a
term defined in s. 49.147(1)(a), Stats., for purposes of the W-2 program, not the
AFDC program.

b. Section 49.145(2)(n), Stats., provides that participation in the JOBS program begins to
count toward the 60-month time limit on eligibility for W-2 employment positions beginning
on July 1, 1996. In contrast, s. HSS 201.135(1) provides that participation in the JOBS program
begins to count toward the 60-month time limit on eligibility for AFDC beginning on
October 1, 1996. Again, as discussed above, there is no statutory authority for the time limit on
AFDC benefits. However, even if's. 49.145(2)(n), Stats., were interpreted as providing such
authority, it does not authorize beginning counting JOBS participation fron: October 1, 1996. It
clearly provides for counting participation in the JOBS program beginning July 1, 1996. There
1s no statutory authority for using October 1, 1996 as the beginning date for counting months of
JOBS participation for any purpose, much less for the purpose of limiting AFDC benefits. (The
federal Temporary Assistance for Needy Families (TANF) program. which provides that a state
may not use any part of the TANF grant to provide assistance to a family that includes an adult
who has received assistance for 60 months under a state program funded by the TANF block
grant, does not, in and of itself, amend Wisconsin statutes regarding public assistance benefits
available. In particular, it does not amend the date specified in s. 49.145(2)(n), Stats., that is,
July 1, 1996, not October 1, 1996.)

Department Response:

The Department agrees that the references to AFDC benefits were not correct. The
rule has been redrafted in accordance with the specific limitation language on JOBS
program participation and W-2 employment positions in s. 49.145(2)(n).

¢. Assuming for the sake of argument that there were statutory authority to impose a
time limit on AFDC benefits, what provides statutory authority for the exemption of certain
persons as set forth in s. HSS 201.135(5)?

3]



Department Response:

The individuals covered by these exception categories do not meet the rule’s
definition of “actively participating” in the JOBS progam.

2. Form, Style and Placement in Administrative Code

Department Response: Agreed. Rule language changed.

4. _Adequacy of References to Relatqd Statutes, Rules and Forms

Department Response: Ag?eed. Rule language changed.

3. Clarity, Grammar, Punctuation and Use of Plain Language

Department Response: Agreed. Rule language changed.
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CHAPTER DWD 11

RULE RELATING TO THE 60-MONTH LIFETIME LIMIT ON

PARTICIPATION IN THE JOB OPPORTUNITIES AND BASIC

SKILLS (JOBS} PROGRAM OR A WISCONSIN WORKS (W-2)
EMPLOYMENT POSITION OR A COMBINATION THEREOF

Pursuant to the authority vested in the Wisconsin
Department of Workforce Development (DWD) by
s. 49.145(2) (n), Stats., the Department proposes an order to
renumber ch. HSS 201 to DWD il and to create DWD 11.135,
relating to circumstances under which the 60-month lifetime
limit on participation in the Job Opportunities and Basic
Skills (JOBS) program or a Wisconsin Works employment
position or a combination thereof may be extended.

Analysis

(1} Background. Under the Aid to Families with Dependent
Children (AFDC) program an individual may apply and be
determined eligible for AFDC benefits with no regard to
whether the individual has received benefits in the past or
the number of months an individual may have already received
benefits. Wisconsin Works (W-2), the replacement program
for AFDC, as created by 1995 Wisconsin Act 289, includes a
provision limiting the amount of time an individual may
receive AFDC benefits, W-2 employment position benefits or a
combination thereof. Under s. 49.145(2) {(n), Stats., as
created by 1985 Wisconsin Act 289, the total number of
months in which an adult has actively participated in the
Job Opportunities and Basic Skills (JOBS) program under
$.49.193, Stats., or has participated in a W-2 employment
position or both may not exceed 60 months. The months need
not be consecutive. Extensions to the 60-month lifetime
limit may be granted only in unusual circumstances in
accordance with rules promulgated by the Department.
Section 49.141(2) (b), Stats., as created by 1995 Wisconsin
Act 289, provides that if a federal waiver is granted or
federal legislation is enacted, the Department may begin to
implement the W-2 program no sooner than July 1, 1996.
Participation in JOBS under s. 49.193, Stats., begins to



count toward the 60-month lifetime limit beginning on
October 1, 1996.

The federal Personal Responsibility and Work
Oppeortunity Reconciliation Act of 1994 (P.L. 104-193) was
signed into law by President Clinton on August 22, 1996. It
creates the Temporary Assistance for Needy Families (TANF)
program which provides that a state may not use any part of
the TANF grant to provide assistance to a family that
includes an adult who has received assistance for 60 months,
whether consecutive or not, under =a state program funded by
the TANF block grant. ' Wisconsin submitted its TANF Block
Grant State Plan to the federal Administration for Children
and Families on August 22, 1996. The Department implemented
time limits on October 1, 1996, for AFDC recipients who are
actively participating in the Job Cpportunities and Basic
Skills (JOBS) program. Implementation of the time limits is
part of the continuing transition from AFDC to the W-2
program. W-2 will be implemented statewide in September
1987.

Time limits reinforce the idea that AFDC 1s a temporary
support for families, rather than a long-term source of
income. Wisconsin’s Work Not Welfare (WNW) demonstration
project which is operating in Fond du Lac and Pierce
Counties, has shown that time limits Create a sense of
urgency for families to actively seek alternatives to AFDC.
Time limits stress mutual responsibility: government
provides support and services designed to promote employment
and participants who are able must prepare for and enter
employment.

The rule defines the term “actively participating” in
the JOBS program and includes criteria a county or tribal
economic support agency would use to determine whether an
extension of the 60-month lifetime limit should be granted.
The Department retains the right to review an economic
Support agency’s decisions related to extensions.

(2) Authority for rule. s. 45.145(2) {n), Stats.,
establishes a lifetime limit of &0 months, beginning on an
individual’s 18th birthday, on the time that an individual
may participate in the Job Opportunities and Basic Skills
(JOBS) program under s. 49.193, Stats., or the Wisconsin
Works (W-2) program under ss. 49.141 to 45.161, Stats. or a



combination thereof. 1In addition, s. 49.145(2) {(n) provides
that a W-2 agency may extend the time limit only if the
agency determines, “in accordance with rules promulgated by
the department, that unusual circumstances exist that
warrant an extension of the participation period.”

(3) Unusual circumstances. This rule establishes the
following as unusual circumstances which may serve as the
basis for the determination by a W-2 agency that the
60-month lifetime limit should be extended for a W-2
participant:

(a) A participant is unable to work because of
personal disability or incapacity, or because he or she is
needed to provide home care for a severely incapacitated
member of his or her household.

(b) A participant has significant limitations to
employment, such as low achievement ability, learning
disability, severe emotional or family problems, or
inability to find employment because of local labor market
conditions.

(4) Department review. The rule provides that DWD may
review and reverse the decision of a W-2 agency to extend a
participant’s eligibility beyond the 60-month lifetime
limit.

(5) Counting sanction months. The rule provides that a
month during which a JOBS or w-2 participant receives no
payment or a reduced payment due to a sanction does count as
a month of participation in JOBS or W-2 for the purposes of
the 60-month lifetime limit.

(6) Exceptions. The rule provides that the 60-month
lifetime limit does not apply to a dependent 18 year old, an
18 or 19 year old Learnfare participant, or a JOBS
participant who is enrolled in a “"control group” under the
Pay for Performance program.

This is the permanent rule for time limited benefits.
This rule replaces the emergency rule which was effective on
Cctober 1, 199¢.

PROPOSED QRDER

Pursuant to the authority vested in the Department of
Workforce Development by s. 49.145(2) (n}, Stats., as created
by 1995 Wisconsin Act 289, s. 49.33(4), Stats., and s5.275(3)
of 1995 Wisconsin Act 289, the Department of Workforce
Development hereby creates a rule interpreting



$. 49.145(2) (n), as created by 1995 Wisconsin Act 289, as
follows:

SECTION 1. ch. HSS 201 is renumbered ch. DWD 11.
SECTION 2. DWD 11.135 is created to read:

DWD 11.135 Time Limits. (1) ELIGIBILITY. Except as
provided in sub. (2) or (5), an individual is not eligible
for participation in the job opportunities and basic skills
(JOBS) program or in a Wisconsin works (W-2) employment
position under s. 49.147(3) to (5), Stats., if, beginning on
the date the individual attained the age of 18, he or she
has actively participated in the job opportunities and basic
skills program or has participated in a Wisconsin works
employment position, or both, for 60 months. The months
need not be consecutive. Participation in the JOBS program
begins to count toward the 60-month lifetime limit beginning
on October 1, 19%6. 1In this subsection, *factively
participated” means that the individual was enrolled in the
JOBS program under s. HSS 206.07.

(2) ADDITIONAL MONTHES OF ELIGIBILITY. An agency may
extend the 60-month lifetime limit only under unusual
circumstances. In this subsection, “unusual circumstances”
means any of the following:

{a) A JOBS program participant is unable to work
because of personal disability or incapacity, as defined
under s. HS8S 207.11(1) (a), or is needed as determined under
s. DWD 11.19(1) (i) to remain at home to care for another
member of the household whose incapacity is so severe that
without constant in-home care provided by the JOBRS program
participant, the incapacitated AFDC group member’s health
and well-being would be significantly affected.

(b) A JOBS program participant has significant
limitations to employment such as:

1. A JOBS program participant’s low achievement
ability, learning disability or emotional problems of such
severity that they prevent the individual from obtaining or
retaining unsubsidized employment, but are not sufficient to
meet the criteria for eligibility for SSI under 42 USC 1381



Lo 1381d or social security disability insurance under 42
USC 401 to 433,

2. Family problems of such severity that they prevent
the JOBS participant from obtaining or retaining
unsubsidized employment.

(¢} The adult JOBS participant has made all appropriate
efforts to find work and is unable to find employment
because local labor market conditions preclude a reasonable
job opportunity. In this paragraph, “reasonable job
opportunity” means a job that pays the federal minimum wage
prescribed in 29 USC 206(a)l, and meets the conditions under
45 CFR Part 251.

(3) DEPARTMENT RESPONSIBILITY. The department may
review an agency’s decision to extend eligibility beyond the
60-month lifetime limit and may overturn an agency’'s
decision. .

{4} DETERMINATION OF PARTICIPATION. For the purpose
of determining the number of months of participation under
S. 49.145(2) (n), Stats., and this section, a participant in
the JOBS program or a participant in a W-2 employment
position under s. 49.147(3) to (5), Stats., shall be
considered to have actively participated in a month in
which, as a result of a sanction, a reduced payment or no
payment is made to the participant.

(5)  WHO IS NOT SUBJECT TO TIME LIMITS. An individual
who is one of the following is not subject to sub. (1):

(a) A dependent 18 year old as defined under
S. DWD 11.24.

(b) A participant enrclled in JOBS pay for performance
control group under s. DWD 11.045(4) (b)1.

{(c) An 18 or 19 year old learnfare participant under
8. DWD 11.155.
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SUMMARY OF PUBLIC HEARING

Creation of DHSS s. 201.135, relating to time limits on
benefits for recipients of Aid to Families with Dependent
Children (AFDC) who are actively participating in the Job
Cpportunities and Basic Skills (JOBS) program.

A public hearing was held in Madison on November 19, 1996,
Staff in attendance were:

Bonnie Kendell, Hearing Officer, Division of Eccnomic Support and
Sharon Rickords, Resource Person, Division of Economic Support.

The hearing record was left open until November 26, 1996,
for receipt of written comments.

Registered 5
Observation 5
Oral presentation 0
Written comments 1

Written comments:

1. Carol W. Medaris, Project Attorney, Wisconsin Council on
Children and Families, 16 N. Carroll Street, Suite 420,
Madison, Wisconsin 53703

Cbservation onlv at public hearing:

2. Sandra Palmgren, Curative Rehabilitation Services,
1000 N. 32nd St., Milwaukee, Wisconsin 53226

3. Margaret Wamugi, Urban League of Greater Madison,
151 E. Gorham St., Madison, Wisconsin 53703

4. Mary Garrette, Urban League of Greater Madison,
151 E. Gorham St., Madison, Wisconsin 53703

5. Wanda Bowers, Department of Workforce Development,
Division of Economic Support, Bureau of Welfare Initiatives,
Madison

6. Mary Mrochinski, Legislative Aide, Sen. Moore’s Cffice,

State Capitol, P. 0. Box 7882, Madison, Wisconsin 537C7-7882



The comments received on the proposed rule and the
Department’s responses to the comments are as follows:

1. Carol W. Medaris

A. Comment: In HSS 201.135(1), the definition of “actively
participated” as meaning simply “enrolled” is neither consistent
with the common meaning of the two terms nor legislative intent.
Assembly Bill 591, as initially introduced on October 2, 1995,
included in the 60-month time limit those individuals where the
total months “in which the individual has participated in the Job
Opportunities and Basic Skills program under s. 49.193 . . . does
not exceed 60 months.” (s. 49.145(2) (n), Stats., LRB-4118/1). By
the time Assembly Substitute Amendment 2 was offered by the
Committee on Welfare Reform on November 28, 1935, the language
had been changed to the total number of months “in which the
individual has actively participated” in JOBS. (s. 45.145(2) {n),
Stats., LRBs0373/1). That latter wording prevailed and is what
passed the Legislature and was signed by the governor in
Wisconsin Act 289.

Even if the word “participated” could reasonably be
interpreted to mean “enrolled,” so as to make months of
*enrollment,” without more, count toward the 60-month limit,
urging such an interpretation for “active participation” clearly
ignores a deliberate legislative attempt not to count months of
non-active participation. The Department therefore exceeds its
authority to include those who are “enrolled” bur not “actively
participating” in the 60-month rule limits.

Nor is it consistent with the policy behind time limits.
The idea is not to cast off those who have not received the help
of the JOBS program, but rather to make ineligible those who have
had the full advantage of the JOBS work-readiness activities.
Thus the limit does not apply to those whc are otherwise exempt
from participation. Similarly, it should not apply to those who
are enrolled, but not yet actively participating either because
of a delay in finding an appropriate placement, a delay while an
exemption is being investigated, or some other reason, and the
Legislature did not intend for the limits to be applied to them.

Department Response: Under the Pay for Performance (PFP)
and Work Not Welfare (WNW) demonstrations, all Job Cpportunitiesg

28



and Basic Skills (JOBS) program participants who are currently
enrolled must be engaged in work or training activities.
Therefore, enrolled participants are active JORS participants.
Participants enrolled in JOBS under the PFP control group are not
subject to the 60-month lifetime limit.

In rare circumstances, adjustments may need to be made to
the months used by an enrolled JOBS participant if the individual
is placed in any JOBS inactive status without any JOBRS reportable
activity during that month. One month will be subtracted from
the months used for each month that this occurs.

B. Comment: In HSS 201.135(2)({a), the extension of the
time limit to those caring for an incapacitated household member
is so unreasonably narrow as to be pointless. It requires a
finding that the household member’s incapacity be “so severe that
without constant in-home care provided by the JOBS program
participant, the incapacitated AFDC group member’s health and
well-being would be significantly affected; . . .7

The whole point of these exemptions is to protect those
unable to work a sufficient amount to support their families.
Unless someone is able to work at a job paying a substantial
amount, this will require a full-time or close to full-time 3ob.
Clearly one who is able to leave an incapacitated household
member alone, or in someone else’s care, for a few hours a day is
still unable to support a family with an outside job. Yet this
rule, as worded, would not allow an extension to the &0-month
time limit in such cases.

The rule should be reworded to provide for extensions when
the need for care of an incapacitated household member by the
JOBS participant is such that a full-time, outside job (or one
yielding equivalent earnings) is not possible. Any other
definition increases the burdens for the most vulnerable of
Wisconsin‘’s poor families.

Department Response: No change. This is a reasonable
standard in combination with all the other provisions in
HSS 201.135(2) for consideration of extending benefits beyond the
initial eligibility period. The administrative rules for the
Work Not Welfare program, ch. HSS 207, include the same
provisions for extensions.






