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TO: Members of the RRC Subcommittee on Protectives
FROM: Blair Testin, Consultant
RE: WRS Employee Classifications and Comparisons

Nearly all of the major public retirement systems (PERS) across the
country have established multiple employee classifications with
varying rights and benefits. These differences in rights and
penefits have been a major area of concern in recent years because of
proposed Federal IRS non-discrimination rules. Said rules have been
postponed several times since 1989, and are now scheduled to be
effective on January 1, 1999.

It is generally agreed that few, if any, of the major PERS could meet
all of the requirements found under the proposed rules. In 1989
seven national organizations involved with state and local PERS
presented a joint position paper to the IRS which noted sonme
characteristics of public sector plans that would make it difficult
or impossible to comply with non-discrimination standards developed
for the private sector:

- » Judges tend to be appointed or elected to their positions late
in their working careers with relatively brief periods allowed
for the accrual of retirement benefits.

- Legislators frequently have low-base compensation which would
produce inordinately low benefits when compared to other
employees. Furthermore, they tend to have shorter service lives
than other employees because of the electoral process.

- Public Safety Emplovees (police and fire) operate in an
environment which requires a younger work force than would
typically be required for non-public safety positions. the
guasi-military nature of their organizational structure plus the
need for a relatively young work force has led to retirement

programs for them which in many respects parallels the U.S.
Military retirement systens.

- Public Education Employees require plans which extend coverage
to both certificated and non-certificated employees within
school districts. The non-certificated employees are frequently
low-paid, service-industry employees working less than full time
with relatively high rates of turnover. The certificated

employees tend to be higher paid, long~service employees. "

The several WRS classifications and their rights and benefits are
discussed on the following pages.
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Actives (1994 )*

% of Total #
{231,167

% of Total Payroll**
(56,946.9 milliony

Average Age
Average Service
Retiree {1993}
Average Age
Average Service

Benefitg

Formula Multiplier

Normal Retirement

Early Retirement

Special Duty Disability

* State employees

i}

** State employees

*** General/teachers

GENERAL +
TEACHER* * * STATE EXEC.
214,280 1,450

92.7% 0.6%
51.3% G.9%
43.5% 51.1
11.0 1.8
62.0 88,2
21.2 16.3
1.6% 2.0%
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28% of total actives;

30% of total payroll;

43.2% teachers;
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c 996) Gen & Elect. POP + PQP ~

- Teac Exec. 8.8. 8.8.
- Employer Normal . - 5.1% 10.1% 9.2% 14.2%
- Employer Ave. UAAL 1.3 1.0 1.0 1.5%
- Employer Subtotal (6.4) (11.1%) (10.2%) (15.7%)
- Employee Normal 5.0% 4.6% 6.0% 6.8%
- Employee BAC 1.5 - 0.1% -
- Employee Subtotal (6.5%) (4.6%) {(6.1%) (6.8%)
- Total Normal Cost 11.6% 14.7% 15.3% 21.0%
- Normal Cost & UAAL 12.9% 15.7% 16.3% 22.5%
- Employer 40.65 Ave,. - - 3.2% 3.2%
Comments: The above tables reflect some of the reasons why

employees seek POP status:

(1)
(2}
(3)

(4)

(3)

(6)
(7)

POP

POP

POP

PopP

POP

formula benefits are 25% higher than general.

normal retirement (54 vs. 65) is 11 vears earlier.
career retirement (53/25 vs. 57/30) is 4 years earlier.
early retirement (50 vs. 55) is 5 years earlier.

only class with access to 40.65 death & disability

benefits.

POP

POP

{+5.8.) have lower employee costs than general.

(+5.8.) total WRS and 40.65 benefit package is §.6% of

payroll higher than general employees.



1985 11.5% 17.4% 18.1% 27.8%

1986 12.5% 17.1% 19.3% 27.1%
1987 12.1% 16.8% 19.4%  26.5%
1988 12.0% 17.4% 19.0% ,
1989, . 12.0% 17.4% 18.3% |

1990 12.0% 17.4% 18.1% mm@;é,a%
1991 12.2% 17.6% 17.6% 23.0%
1992 12.4% 17.6% 17.6% 23.9%
1993 12.4% 17.6% 17.3% 23.9%
1994 12.3% 17.6% 17.3% 23.8%
1995 12.3% 17.6% 17.1% 23.2%
1996 12.9% 15.7% 16.8% 22.3%

u»up-—————-mq--—————awq—-—————-amu———-—mm-——-——-.m-——-—”ma-—————-m-q»———-—_-.--n—m

Comments: General employee total costs have been relatively
stable up until 1996 when actuarial experience rates as to
weurnover" and "mortality" caused a significant increase.
However, total costs for both POP classes reflect a slow but
significant reduction over the years. This trend is at least
partially a result of cost shifting between retirement benefit
costs and insurance costs under the 40.65 death and disability
plan.

The average costs of 40.65 over the same period have increased
each year from an average employer rate in 1984 of 0.2%, to an
average rate in 1996 of 3.2%--a sixteen fold increase in just 13
years. The escalating costs of 40.65 benefits presumably reflect
not only the more hazardous nature of protective employment, but
also the relatively liberal qualification requirements and
generous benefit levels that may exceed the regular POP
retirement benefits.
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Members of the RRC Protective Study Subcommittee
Blair Testin, Consultant

PROTECTIVE OCCUPATION PARTICIPANT DESIGNATIONS:
CURRENT LAW & ALTERNATIVE COURSBES OF ACTION

I. CHAPTER 40, 1993 STATS.

Presently, participants under the WRS may fall under the
protective category by one of the following courses:

camt “Pro
whose name s certified to the fund as providedins. 40.06 {1}

™

ngd (dmy

her of th

“ap

r. fire §

a

a) by specific statutory definition

b} by employer designation, subject to review
¢) by employee appeal to the ETF Board

d) by cellective bargaining (state)

Specific Definition. Sections 40.02 (48) (am) and (bm)}
specify certain positions which are deemed by their title
and related duties %o ke POP. Par. (am}) lists positions
that are little changed from those positions which were
defined POP in Chapter 355, Laws of 1967. Par. (bm) was
created by Wis. Act 357, and represents the major change ©o
the positions defined during the 1967 sessiocn. These
paragraphs read as follows:

40.02 (48) (am) 40.902 (48) (bm)
tective occupation participant” includes any partici- . ‘om Protective occupation parncipant” includes any

Y mant who 5 an emergency medical wehnician if the paru
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dapariment receives noufication of
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2 siate patrol, state moter vehicle inspector, police
ghier, sheriff, undersheniff, deputy shenff, county

R, N K =l
{ making a dege
ntanvelve acnve law

areventien. A

i
i
;
¢ police officer. state forest ranger, fire watcher emploved by <
/
\
§
)

. s lad imAdar o
may nol DE Appesied Unael s

Minal invesligalion agent in the department of jus-
or deputy fire marshal, or person empioyed under 5.

! IS 4 HertehY rcipant for al
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R p A R A 1an that was e
¥ v LS g :
ki P i A he department recaives nol
“ ! ; arovided ing. 40061y idand fdm), but may o
- \X A4 P 1y iable service as a profective oocunat
t Iy d P ; il e
}, i J;’jJ 4 ﬁéé ered service as an emergency medical technlcian hal ~
‘3 A £ i/t before that date.
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2. Employer Designation/Review. Sections 40.02 (48) {a) and
40.06 (1) (d) authorize employers to designate additicnal
positions as POP, if the employers determine that the
positions meet the following standards:

a) Position involves active law enforcement or fire
suppression or prevention.

b) The position duties require frequent exposure to a high
degree of danger or peril.

c) Positions require a high degree of physical
conditioning.

Also, s. 40.06 (1) (em) provides that the Employee Trust Funds
(ETF) may review any positions so designated by employers other
than state agencies. S. 40.06 (1) (dm) provides that the
Department of Employment Relations (DER) shall review all
designations made by state agencies to the protective category.

40.02 (48) {(a 40.06 (1) {em
. i i ict - 2 Thed reyi Aararminarins my 3 Nar.
{48) (a) “Protective occupation participant”’ means any par- lem) The uz?panmem may review any determination by 2 par
Licipant whose principal Juties are determined by the participating ucipating empioyer ciassify an employe who 15 not 2
sioyer, or, subjactta s, 40.06 (1 {dm}, by the department head amploye as a protective occupation participantanam

the case of a state employe. 3 :

i 1o involve active law enforcement datarmination to the board by filing a written netice of
acuve fire suppression of prevention, provided the duties ‘)

soard. The determination by the employer shait
ect untl the department recaives a written notific
ard indicating a ciassification for the employe ha
from ihe employer’s determination.

or
-scuire frequent exposure to a high degree of danger or peril and

also require 2 high degree of physical conditioning.

40.06 (1)(4a) 40.06 (1) (dm)

4 Each determmination by a department heac ling the
L 5 3 state employe as a protective oCc <
caviewad By the depariment of ¢
;iate amploye's pame My not be certif
patton participant under par. (diun
ymen! relaticns approves he determ

431

ach participating employer and, subject to par. {dm), each

ncv shaii notify the department in the manner and at the o
sme zrescribed by the depaniment, of the names of all participat-
=g empioyes classiffed as protective occupation participants
serermuined in accordance with s, 40.02 (48) or classified as
-eacher paruicipants in accordance with s, 40.02(55) or other clas-
fizanen as specified by the department.

(K2
v

-

3. Appeals. Section 40.06 (1) (e) permits employees to appeal

employer determinations as to protective status to the ETF.
This section reads as follows:

40.06 (1) (e)

‘23 1. Anemploye may appeai a determination under par. /a},
inciuding a determination that the employe 1S not 3 participaling
empioye. 10 the board by filing a written appeal with the board.
An appeal under this paragraph does not apply io any service ren-
jered more than 7 vears prior 1o the date on which the appeal is
received by the board. The board shall consider the appeal and
maii a report of its decision 1o the emplove and the participating
employer of slate agency.
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4.

Collective Bargaining. Recent court decisions (1992 and
1993) appear to prohibit collective bargaining as to POP
status for local employees and employers governed by the
Municipal Employment Relations Act {MERA) found under Ch.
111.70. However, these court rulings appear to allow local
employers and employees to bargain supplemental benefits
that may equate those benefits that are provided under WRS
law for POP. The supplemental approach could use additional
contribution programs under the WRS, or could involve
supplemental programs provided by employers outside of

Chapter 40, S3tats.

The State Employment Labor Relations Act (SELRA) found under
Ch. 111 may allow collective bargaining of POP status for
state employees and employers. S. 111.93 (3) specifically
provides that any provisions of a collective bargaining
agreement that are in conflict with provisions of civil
service and other applicable statutes shall supersede such
provisions and statutes~-with certain exceptions as to the
deferred compensation under s. 40.80, and the contribution
and premium provisions under s.40.05 of the statutes. °

S. 111.93 {3) reads as follows:

5. 111.93 (3)

111.83 Effect of Ilabor organization; status of
existing benefits and rights.

(3) Exceptas provided inss. 40.05, 4080 (3Y, 11191 ([ (emy)
and 230.88 (2} (b), if a collective bargaining agreement 2xjs0s
between the emplover and a labor organization representing
employes in a coliective bargaining unit, the provisions of that
agreement shall supersede the provisions of civil service and other
applicable statutes, as well as rules and policies of poard of
regents of the university of Wisconsin svstem. reiatey wages,
fringe benefits, hours and conditions of employment whather or
not the matters contained i those statates, nules and policies are
set forth in the collective bargaining agreement.
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il.

ALTERNATIVE COURSES OF ACTION

Concerning the existing definitions and procedures governing the
designation of POP status, the RRC subcommittee could consider
the following courses of action:

1.

2.

10.

Subsequent staff memos will explore these alternative posszbl@
courses of action. ;

Recommend no change, assuming that present laws and
procedures are adeguate in the determination of POP status.

Refine the basic "law enforcement® standard for POP
designation to newly include completion of training as a
police officer, arrest powers, authority to carry fire arms,
aetc.

Liberalize the existing standards for POP designation to
facilitate new position designations which may be hazardous
in nature, but not necessarily involve law enforcement or
fire suppression--the opposite of #2.

Analyze the job descriptions and duties of certain positions
which have regularly been reflected in session bills
(example - county jailers) to determine whether such
positions should be added to those specifically defined as
POP.

Restudy the job descriptions and duties of the existing
positions now defined as POP under the statutes for possible
deletion.

Consider prchibiting all collective kargaining by both state
and local employees relative to POP status.

Consider making POP status a mandatory subject of collective
bargaining for both state and local employees--the opposite
of #6.

Consider amendments to WRS law which would implement
mandatory retirement, if authorized in the near future by
Congress.

Consider reduc1nq the differences in rights and benefits
between the various WRS classifications.

Consider opening up the s. 40.65 death and disability
program to WRS participants other than protectives.

5 £
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TO: Members of the RRC Protective Study Subcommittee
FROM: Blair Testin, Consultant
RE: Protective Designation Legislation in Past Sessions:

Possible Rationale for Change or No Change

Chapter 335, Laws of 1967. As a result of detailed RRC studies in
1964 and 1967 (Staff Reports #10 and #15), comprehensive changes were
enacted relative to the WRF protective program. These changes
redefined the eligibility standards for P.0O.P. coverage, removed
several specific groups from protective designation and added others,
reduced the retirement age and years of service for normal retirement
from 60 and 30 years to 55 and 25 years, increased the formula factor
to reflect a shorter working career, provided that contributions and
service credit would not be recognized after age 58, and established
procedures for compulsory retirement.

These substantive changes reflected a comparative study by the RRC
with protective programs in other states, and were based upon some of
the following basic assumptions:

- That certain public employees should retire at an earlier age 1in
the interest of the general public.

- That there is a direct correlation ketween the higher formula
benefits for protectives and the assumed earlier retirement.

- That the early retirement provisions would be enforced by
compulsory retirement at age 58.

In addition, this major act defined specific positions to be covered
by the protective program, authorized employers to designate other
positions which were deemed to meet the basic criteria for protective
designation, and permitted employees to appeal to the retirement board
relative to employer decisions in this regard. These provisions
governing POP designations are still in force.

Post~1967. Since the major legislation 1n 1567, over 20% of
retirement bills introduced in each legislative session have related
to the WRF/WRS protective program. Some of the bills dealt with the
presumption clause for disability and death benefits, delays or
exceptions to the compulsory retirement, protective disability
benefits, retroactive protective credit, the merging of protective
programs, etc. In addition, bills have been introduced in most
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sessions to add to the list of those positions specifically defined as
protective. The number of such bills has sharply accelerated since
the mid-1980’s, reflecting amendments to the Federal Age
Discrimination in Employment Act (ADEA) which raised legal guestions
concerning compulsory retirement of protectives. The 1995 legislative
session reflected 11 bills relating to protective designation-=-an all-
time high.

1989 Session. Between 1967 and 1989, no bill newly defining positions
as protective became law. This presumably reflects that the
legislature felt that there were ample methods for positions to be
designated as protective without mandating those positions under the
protective category. Also, over the years many employees have
appealed to the retirement board for reconsideration of their
classification, but the majority of these appeals have been
unsuccessful.

Two bills were enacted in the 1989 session which newly defined
positions as protectives--on either a mandatory or permissive basis.
One of these bills (1989 Wis. Act 240) returned motor vehicle
inspectors to the protective category con a prospective basis only.
This same legislation also expanded the law enforcement authority of
motor vehicle inspectors which enhanced the rationale for change.

This legislation presumably had the approval of DOT and effected about
100 positions.

1989 Wis. Act 357 represented a more important change to the
philosophy governing the protective program. This Act concerned
paramedics and ambulance personnel who usually are part of a local
fire department and are protective because they are also firefighters.
However, in a few counties paramedic services are provided outside of
the local fire department; and because these employees are not
actively involved in fire suppression, presumably their employers
could not designate said employees as protectives.

Wisconsin Act 357 newly allows employers (counties) where such
personnel are not part of a fire department to elect to place their
paramedic and ambulance personnel in the protective category, either
unilaterally or pursuant to a collective bargaining agreement. These
provisions are now coded as s. 40.02 (48) (bm). This paragraph notes
that these provisions are an exception to the protective qualification
standards--hence, representing a major departure from previous
policies.

Possible Conclusion. The legislature has been remarkably consistent
since 1967 in allowing the protective provisions enacted by Ch. 335,
Laws of 1967, to govern the protective designation process. This may
indicate legislative satisfaction with present procedures. Even in
the one major exception relative to paramedics and ambulance
personnel, the designation process is presumably based upon an
employer election. On the other hand, the increasing number of bills
each session dealing with POP designations may indicate need for
change.
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Session Bills. The following is a list of bills introduced between
1967 and 1995 which would newly defined positions as protectives:

1995

- 8.B. 19 - Probation and parcle officers

- s.B. 27 - Motor vehicle inspectors retroactivity

- S.B. 426 - Probation and parole officers

- s.B. 427 - County Jjailers

- S.B. 428 - Probation and parole officers, county jailers,
security officers at national guard facilities.

- 8.B. 429 - Security officers at national guard facilities

- S.B. 477 - Security officers at U.W. Hospitals & Clinics

- 8.B. 603 - County coroners and deputy coroners.

- A.B. 99 - State motor vehicle inspectors retroactivity.

- A.B. 287 - Probation and parole officers, teachers and
librarians in correctional institutions.

- A.B. 425 - County jailers

19893

- A.B. 697 - Security officers at national guard facilities

- A.B. 1129~ Probation and parocle officers

- 85.B. 65 - Probation and parocle officers

- S.B. 284 -~ Probation and parole officers, teachers and

librarians in correctional institutions.

- 8.B. 495 - County Jjailers
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1991
- §.B. 33 - Child protective service workers
- 8§.B. 507 -~ Teachers and librarians in correctional inst.
- A.B. 482 - County Jjailers
- A.B. 719 - Teachers and librarians in correctional inst.
- A.B. 720 - Security officers at national guard facilities
1989
- A.B. 413 - Pa;amedics and ambulance attendants
(Wis. Act 357)
- A.B., 382 - Motor vehicle inspectors prospectively
(Wis. Act 240)
- 8.B. 352 - County jailers
1587
- A.B. 1014~ County jailers

1985 -~ None

1983 - None

1981 - None

197%

- A.B. 96 - Supervisor and youth counselors in correctiocnal
inst.

1877

- A.B. 879 - Correctional employees including industrial
technicians and supervisors, teacher supervisors,
social workers, and supervisors.

1975

- A.B. 567 -~ Industrial technicians and superintendent in

correctional inst.

- A.B. 1184~ Municipal utility linemen
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i973

- 8.B. 788 - Probation and parole officers

- A.B. 1174~ Foremen and superintendents at correctional inst.
1871

- A.B. 437 - Foresters and certain other DNR personnel
- A.B. 637 - Certain natural resource employees

- 8.8B. 787 - Narcotic inspectors

1969

- A.B. 142 - Certain national resource employees

- 8.B. 757 - State fire marshalls

1967

- A.B. 449 - Radio dispatchers

- S.B. 448 - rRadio dispatchers
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TO: Members of the Protective Study Subcommittee

FROM: Blair Testin, Consultant

RE: POP QUALIFICATION STANDARDS: POSSIBLY RESTRICT OR
LIBERALIZE

Existing Standards. Several of the early RRC studies dealt with
the WRF P.0.P. programs--RRC Reports #1 - #10 and #15. The
recommendations in Report #15 relative to the qualification
standards for POP designation (See Attachment I) are reflected in
Ch. 355, Laws of 1967. The JSCRS appendix report on this
legislation (S.B. 415) noted the following discussion as to
qualification standards in the public policy section of the

report.

JSCRS COMMITTEE REPORT ON S.B. 415

The important point to remember concerning public safety
is cthat these employes gre employed by a public agency to
safeguard and protect society. The duties could {nclude
enforcing laws, arrest and custody and firefighting. In
essence the praoteccion of both person and property is included.

An individual who is a protective occupation partici-
pant performs dutfes which are principaliy concerned wich
active law enforcement or active fire suppression. He is
exposed Lo 2 hi%h degree cof danger cor peril. He must meet
the basic qualifications for membership in WRF and devote
5i% or move of his work time toc the duties listed above.

An individual whose principal duties dc not consist of 51I%
or more of his work time being devoted to active law enforce-
mant or active fire suppression would not be eilgible for
protaccive occupation membership.

i1t {s assumed that an individual's duties, under the
procective occupation philesophy, would sublect him to pericds
aof great mental and physical scress as well as pcssible personal
injury or psrhags even death. 1In cother words the potential
danger exists whnenever these individuals are on duty and guite
sften when they are off duty. A police officer (s required zo
be armed at all times and to be prepared o enforce laws,
prevent crime and protect the public even while off duty.

These individuals are required to be sresent under very
dangerous situstions and to carrvy ocut thelr assigned dutles
regardless of the risk involved. Natural disasters, race
riocs, sajor fires are examples of situstions raquiring these

employes to perform their ducies. Other emploves or zembers

of society might be able to avoid these situations by merely

leaving the area but those employes who are protective sccu-

pation participants are required o remain, cthus risking life
and limb until the situation i{s brought under control.

These emploves must be able 2o undergo gZreat mental and
physicel scrain on occaslon. Law enforcement and fire fighoing,
as well as assocliated emplovment, is definitely a vounger
man‘s occupation. As an individual grows older he s no longer
able to perform duties requiring great physical endurance in
the same manner as when he were younger., For this reason re-
ctirement systems Chroughoyt the country have reccgnized :this
8% a problem and have provided for mandatory retirement of
these emploves at an earlier age and fewer vears of creditable
service than for genergl mamhers,
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study Requests. In May, 1990, the Secretary of the DETF (Gary
Gates) requested the RRC to restudy the gualification standards
for POP designation. This request was also formally approved by
the ETF Board at its meeting of December 14, 1990, in the form of
+he following motion.

ETF Board Meeting Minutes - 12/14/90

Mr. Gates read an excerpt from a memorandum he had written to the Retirement
Research Committee in May and suggested the Board might want to reendorse that
position in any request for further action.

MOTION: Mr. Dushack moved that the Board reenforce
and reaffirm the request made by Mr. Gates in his

May 24, 1990, memorandum to the Retirement Research
Committee asking that they study the definition of
protective occupation participants as defined under

s. 40.02 (48), Stats., to address the question "does the
statutory definition reflect the public policy it was
originally based on and is there a need to alter the
definition in light of changing employment conditions?”
Mr. Brown seconded the motion which passed on 2 voice
vote.

The RRC reviewed the ETF Board motion at an RRC meeting on
3/21/91, but the Committee took no action at that time. More
recently, correspondence from Representative Doris Hanson (see
attachment) asked for a clarification of the POP gqualification
standards. She suggested in her letter that some positions which
are now defined as POP appear not to nmeet the basic PCP
qualification standards, while other positions which are not
classified as POP appear to meet those standards. It should pe
noted that the existing statutes governing POP positions that are
defined as such and also the gqualification standards have been in
existence for essentially 30 years.

ETF Review Process. Section 40.06 (1) {(em) provides that the ETF
may review all positions that are designated as POP by employers
other than state agencies. The ETF and its Boards are also
involved in employee appeals relative to the employer designation
authority for POP coverage. An ETF memo dated Cctober 256, 1933
to the Wisconsin Employment Relations Council provides some
background information on how the ETF applies the gqualificaticn
standards in carrying out its statutory duties for review and
appeal. The following quotations from this memo deal with the
ETF’s interpretation of the qualification standards for POP
designation.

’
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DETF Memo of 10/26/94

A protective accupation participant is defined as a pa
neipal duties, meaning those making up 51% or more of

ampiover in the ¢

ipantin the WRS, whose
the job duties, as determined 5u
ase of local government smplovess, satisfv all the

ilowing criteria:

The principal duties of the posidon involve active faw enforcament (o7 acuve fire
SLUPPression or prevention).

. The principal duties of the position require frequent exposure 10 # figh degree of danger
of e

. The principal duties of the position require a high degres of physical conditicrung.
The DETF has not promulgated administrative rules further defining these critema, When
Zeciding cases turung on these terms, the ETF Rzard has considersd the actual duties and risks

of the particular iob at issue,

Section 40.02 (48), Stats., which defines protective cceupation participant, aiso ncludes 3

our usied sobs, police officer. fire fghter, deputy shesiff and county traffic solice o
o

are the subjects of addiional clarifications in §40.02 (483(W)1 10 3. Stats. So, for example, while

a deputy sheriff is deemed to be a protective occupation participant, the teem does not inciude an
smplove of a shentff's ofTice:

xciive iaw enfDrtement even tough suc

or s accasionaily called upon, o serform duties Wt

parment’s 200N 1§ hat mersiv k

empiove’s principal ¢

The term “active law enfor
utes outside of ch. 40, However the DETF posit
:gaging in the duties of a law enforcement offt

¢
Zzfined by the Wisconsin Statures, generally as a person

¢ revening <rime, enforcing iaws and ordinancas, Wwho

as of the fgws and ordinances the person s empioved 12

in recent decisions granun
specificaily reiied on the definition of

'2ieY, Stats., 1o find a partieular sheriffs off
= Board has also ryled that an of

R

DER Review. Section 40.06 (1) {dm) grants the Department of
Employment Relations the same review process for POP designations
made by state agencies. In dealing with its responsibilities,
DER has prepared a draft of Ch. 728, Wisconsin Personnel Manual
which relates to the designation of POP status for state
employees. Keeping in mind that this is presently a draft of
such Chapter, the following gquotations indicate DER’s
interpretation of the statutory qualification standards for po
designation.

U]




POP Qualification Standards
Page 4

Draft -~ Chapter 728, Wis. Personnel Manual

728.020 Policy Statement

Policy Statement. It is the policy of the DER to apply the "protective occupation status”
provisions of Chapter 40 in a narrow sense and in accordance with the statutory intent. The
intent of “srotective occupation status® under the WRS is to provide a supplemental
retirement beneht for those law enforcement and fire protection empioyes who are primanly
responsible for protecting the public in the performance of their duties. The rationale for
granting special retirement benefits to centain occupational groups is described in the
Retirement Research Council Staff Report No. 1-1962 as follows:

“The public interest requires that employes whose duties relate directly to public safety
should possess the necessary mental and physical skills to cope with any type of
emergency situation. Failure to maintain high standards in this regard is to subject the
public, as well as other employes, to unwarranted danger. in certain other occupational
areas, the primary danger is that the employe himseif wiil falt victim to his own physical
and mental limitations."

728.030 Guidelines for Making Protective Status Determinations

In making "protective status” determinations for state employes, the DER will apply the
following guidelines developed by a subcommittee of the State Human Resources
Management Council.

A. Public Safety. The concept of public safety is key and shouid prove ‘o be the focai
point for the position. "Public Safety” for purposes of this chapter is construed to mean
protection of the public against danger as well as the responsibllity to enforce public

good.

B Principal Dutles. The principal duties of a position are those duties which are
performed by the employe at least a majonty of the time and/or are determined {o be of
‘cremast importance to the position. Additional factors to be considered when
determining "principal duties” are the following:

1. The dutles carry such significance that if remcved from the position, the position
may no longer exist and/or could no longer qualify for "protective status.”

2 The duties carry such significance that if the current incumbent is unable to perform
those duties for any reason, hefshe may be required {0 leave the position and would
no longer qualify for "protective status.”

3. The duties invoiving active law enforcement or active fire suppression of
prevention:

a  are based on supervisory of management expectations,

b, require action on the part of the employe expected {0 act in a aw enforcement
of fire suppression or prevention stuation;

¢ require frequent exposure 10 @ nigh degree of danger or peril, i.e., exposure is
not the result of infrequent or unique crcumstances; and

d. require a high degree of physical conditioning.

¢ cenification, Licensure, or Specialized Training. A certification, licensa, of
specialized training is required and must be mamiained.
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D. Use of FLSA "Nonexempt™ Public Safety Definitions in Making Protective Status
Determinations. The DER will aiso consider the Fair Labor Standards Act [FLSA)

descriptions of "nonexempt" public safety employes (fire protection and law ‘
enforcement) when making "protective status” determinations. {Refer to W’lsconsyry
Personnel Manual Chapter 516 for additional information regarding the FLSA provisions

pertaining to "nonexempt” public safety employes).

1 Employes attending a bona fide fire or police academy or other training faci{ity
when required by the employing agency are engaged in pubilc safety activities
only when the emplcye meets the definitions provided in (1) or (2), except for the
power of arrest for law enforcement personnel. For State Patrol Troopers who
are in training to become iaw enforcement employes (l.a., cadets), the basic
training or advanced training (s considered incidental to, and part of, the
employes' taw enforcement activitles.

2. Employes who da not meet the £LSA definitions of public safety employes i;ut who
perform related support activities such as dispatching, radio or alarm operation,
apparatus and equipment repair and maintenance, and/or bulidazing do not qualify
as law enforcement or fire protection personnel under the FLSA

3. While the FLSA requires an empioye to spend 80% of the total hours worked in the
performance of the work described as fire protection or law enforcement, of work
incidental to or in conjunction with the described work, the Wiscansin Statutes do
net contain this specific percentage requirement. Therefore, the 80% FLSAnule is
indicative of "protective status” but is not critical to the "protective status”
determination for purposes of the WRS. The cperating agency head and the DER
must determine whether the “principal duties . . invoive active law enforce;nent or
active fire suppression provided the duties require frequent exposure 10 2 h}gh
degree of danger or peril and aise require a high degree of physica conditioning.”

Possible Conclusion. The correspondence from the ETF Board and
Representative Hanson and also the efforts of the DETF and DER to
deal with the statutory review process for a POP designation nay
indicate a need to clarify and update the intent of the statutory
qualification standards for POP. The so-called "three-step
process" has now been in effect for 30 years and may no longer Gbe
relevant.,

The gqualification standards presumably could take one of two
opposite directions--further restriction or further
liberalization. The application of the gualification standards
could also be modified by possibly providing mandatory retirement
for protectives if authorized by Federal law, and alsoc by
clarifying the desired role of collective bargalning on POP
status~~yeah or nay.

Attachments.

Attachment I - RRC Staff Report #15

Attachment II - March 13, 1995, from Rep. Doris Hanson
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STCTION I. Review, on a nation-wide basis of Retirement age
and years of service pattern for protective
cccupaltion empioyees.

SECTION II. Sstimate of cost of reducing normal retirement 2
ro 55 with 25 years of service for protective
patlcn members. ‘
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SZCTION III. Reduction of retirement benefits for protective
occupation participants who remain in the system
gfter the normal retirement age.

Revision of standards for protective occupation
participants,

SECTION 1IV.

Final Addenda - Action of the Retirement Research Committee.
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Tha nornpae ~f rhis arndy s tn dotermine tha feaaihiliry
lowering the normal retiremsnt age to 55 with 25 years of creditable
service for protective occupation participants of the Wiscensin
Retirement Fund. At present normal retirement age is based on age
60 with 30 years of creditable service. The study is divided incto
4 sections covering the major aspects of the prgé}em.

Staff Reports No. 1 - 1962 and No. 10 - 1964, previously prepared

for the Retirement Research Council related to detailed studies ¢

legislators, administrators and members for a number of years.

It is hoped that this report will contain the necessary data
to enable this problem to be resolved in an equitable manner. oz
reader should be referred to Staff Report No. 1 - 1962 and Stars

Report No. 10 - 1664 for considerable history and backgrcound inicr-

it iam o plnia euhiset.  Tf was not the intention of this study to

{3 4
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SECTION IV.

REVISICM OF STANDSRDS FCR PROTECTIVE CCCUPATICY PARTICIDANT

Lt 18 very Important that suitable puidelines be establishe
regarding formulation of standards for protective occupation partici-
pants., A criteria must be developed which will guarantee the in-
clusicn of all peositicns that should be covered as well as the deter-
mination of positicns to be declared ineligible. liore liberzl re-
tircment benefits are granted to protective cccupaticn particigants

than are granted general members. Consequently, it is more costly
to the employees concerned as well as the retirement system to provide
benefits for prectective occupation participants than for general
members. The reasons nave been enumerated previously; however, they
consist of an earlier retirement age and the use of a wmore liberal
retirement computaticn factor, thus resulting in a higher retirement
allowance.

The criteria for positions to be included sheculd consist of the
following three elements:

(1) Concerned with public safery.

(2) Exposure to high degree of danger or peril.

(3) Requires a level of physical cenditioning greater than

that of other occupatiocns.

[l

poo
(]
)
[¥5}

Concerned with oublic safetw, Generally speszking the

T}
]
o
b

)

T

0
73
ot
G
[

concernad with »ublic safety are in the fields of law enforc:
P

active fire suppression. A& few positions could be included which ara

l 4.)

amoie,

closely related to one of the two major categories. As an ex

o -

correctional-psyclh:iatric officers on duty in the State prison o9

[

mental institution for the criminally insane would be in a positicn
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closely related to 1law enforcement. The lmportant point to remember
concerning this element i3 thar these employees are employed by a
public azzney to safoguard and pProtect scociety. The duties ceuld
include enforcing laws, arrest and custody and firefighting. 1In

Gssence the protection of both person and property is included,

1

E¥nasure to hieh carree of danner or veril, Here we qust refer

to the fact that an individusl who is a protective cccupation partici-
pént performs duties which are principally concerned with active law
enforcement or active fire Suppression. He must meet the basic Guali-
ficaticns for membership in WRF and devote 51% or more of his work
time to the duties listed above. An individual whose principal duties
do not consist of 517% or more of his work time being devoted to active
law enforcement or active fire suppression would not be eligible fer
Drotective occunation membership.
The following sections should become a Part of the state stacutes
defining ineligibility for protective occcupation membership:
Clerks, bookkeepers, Stenographers and other emplovees who may
have been appointed as deputy sheriffs or any other person
holding a ritle associated with protective occupation employmen
but who do not perform the duties of protective occupation
participants and honorary law enforcement deputies or other
persens holding appointments as deputies who receive no compen-
sation therefor who do not regularly perform official duties and
all other persons whose principal duties clearly do not fall
within the scope of active law enforcement, even though such a
person is subject to occasional call, or is occasionally called

upon, to perform duties within the scope of active law enforce-

ment are ineligible,
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sockkeepers, stenographers, clerks, laborers, honorary deputies,

voluntary fire fighters or any other person holding a ticle

associated with protective occupation employment but who do not

perform toe duties of protective cccupation participants oX

racoiva no compensation thererfore and all other members whcse

principal duties clearly do not £211 within the scope of active

3

fire suspression, even though sueh person 1s subject tO

occasional call, or is occasionally called upon to perform

ducies within the scope of active rfire suppression are inelig

ible

It is assumed that an individual's duties, under the protective

occupation pailosopny, would subject him to periods of great menta
and physical stress as well as possible personal injury or perhaps
even death. In other words the potential danger exists whenever

these indivicduals are on duty and quite often when they are off cu

- P A e m Lm e
; - -

-1 - P R
b e L= e g Sk G e L L

These individuals are required to be present under very dange:

situations and to carry out their assigned dutiles regardless cf th
risk involved. Natural disasters, race riots, major fires arc ex-
amples of situations requiring these employses to perform their du
Other employees or members of society might be able to avoid these
situaticns by merely leaving the area but those employees who are

[
T
s

protective occupaticn participants are required to remain, t

risking life and limb until the situation is brought under conircl.

1

£y.
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Rzauiros a level of phwsical condition ereater than that of other
*

o e L OVCImCI .,

-

Those emplovees must e able to undergo great mental and physi-

L4}

ire fighting, as well as

cal strain on occasion. Law enforcemen~ and
rmant, is delinitely a younger man's occupatiocn. 4s
rows olcar se is no longer gble to periorm duties
requiring great physical cndurance in the same manner &s waen he ware
voungzer. For this reeson ratirement systems throughout the couniry
nave recognized this as a problem and have provided for mandatory
retirement of these employeas at an earlier age and fewer years ot
creditable service than for general members.

In order for a position to be considered a protective occupation
position it should sacisfactorily fulfill all of the three require-

mants enumerated zbove.

{1

developed the following positions qualify for protective cccupatien
membership:

See actached list.
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PGSITIONS To B [MCLUDIED

s

Conszrvation Warden
Conservation 3Bcat Captain

Conservation Boat Inglneed

ot

O

-
[

P

Conservation P

8]
ot

Conservation P

T

-
-

man

48]

Forest Fire Contrel Assistant

Member of State Patrol

Motor Vehicle Inspector, if hired prior to 6/30/67.
Policeman, including the chief and all other officers.
Fireman, including the chief and all other officers.
Sheriff, undersheriff and all other deputies.

fraiiic Policeman

Forest Ranger

Correctional-psychiatric cificer

uties consist of

i
1z compliance with
, prostitution and

Investigators - whose primary
investigational werk enior
alcoholic beverages, gambl
cigarette laws,

A
et
~
e e
n

1

-

T
i
=

Special Agents in Attorney General's office.
Matron Guards

Fire Watchman
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Doris Hanson — 0 P.O. Box 8952, Madison, WI $3708 « 235
State Representative EEEIVE -1 Legisiative Houine 22o-
48th Assembly District { b
-L MR | 4895 UMD
March 13, 1995 :%_N S ~-‘:’6";s
;;F:UQE‘.%NT i A

Senator Scott Fitzgerald, Co-chair
Joint Committee on Retirement Systems
Room 139 South, State Capitol
Madison, WI 53707

Representative Judith Klusman, Co-chair
Joint Committee on Retirement Systems
Room 11 North, State Capitol

Madison, WI 53708

Dear Senator Fitzgerald and Representative Klusman:
Last session, I introduced legislation to classify security guarcs
at Wisconsin naticnal guard facilities as protective occupation

participants for the purposes of the Wisconsin Retirement System.

After talking with many people about this issue and sitting through
testimony (last session) on many bills relating to classifying

certain positions as protective occupation participants, I am
writing to request a thorough study of the protective service
ciassification system. I am sure you have already begun to see

much of this legislation being reintroduced.

I hope your committee would, either as a whole or a subcommittee,
look at the three criteria for inclusion as a "protective' and
determine if the criteria need to be redefined. Many changes have
occurred in ocur society today which I am sure were not considered
at the initial determination for police and firefighters. A study
of the "protectives" should also include an examination of the
current ijob positions (many of which do not meet the above
mentioned criteria) enumerated in the statutes.

It is evident that some positions currently granted “protective’
status do not belong in this category and many positions net
granted “protective" status should be included. A study and
subsequent remedial legislation should eliminacte the need for eacn
group to come before your committee year after year.

5 A

i

N
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Senator Fitzgerald and Representative Klusman
March 13, 1995
Page 2

Please give this study your utmost consideration. If you have any
questions or need further information, let me know.

Sincer ;

DORIS' J. HANSON

State Representative
48th Assembly District

DJHE:1kb

cc: Members of the Joint Committee on Retirement Systems
Blair Testin, Retirement Research




Stat f Wi N JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS
bta €o 1sconsin AND THE RETIREMENT RESEARCH COMMITTEE

BLAIR L. TESTIN

. L RESEARCH DIRECTOR
Committee PPRedoct o Lo ROOM 316, 115 E MAIN STREET
R— MADISON  WiISCONSING 33703
April 16, 1996 Meeting Date | o4 - o - 0 e 0T
Agenda Item | ~ &
TO: Members of the Protective Study Subcommittee
FROM: Blair Testin, Consultant
RE: COLLECTIVE BARGAINING OF P.O.P. STATUS:

CONSIDER PROHIBITING OR FACILITATING

Collective Bargaining Issue. The issue has long been debated
whether or not POP status under the WRS can legally or should
rationally be subject to bargaining. It appears that MERA law
does not permit such bargaining, but SELRA law may allow such
bargaining for state employees. Some parties of interest believe
that the collective bargaining of POP status is not compatible
with the provisions or intent of WRS law governing POP
designations.

Other parties argue that general employees can bargain for
benefits that are eguivalent to those provided by WRS law for
protectives, and hence, bargaining of POP status is not needed.
Such bargaining could be through additional contributions as
authorized under WRS statutes, or through additional benefits
provided by the employer through outside ceontracting or self-
administration. '

Other parties of interest believe that collective bargaining
ought to be authorized and facilitated, if the qualification
standards for POP designation are not redefined and clarified.
Presumably, collective bargaining would reduce the number of
"special interest bills" that are introduced each session for POP
designation.

Recent Court Action. The issue of mandatory bargaining on POP
status was brought to the Wis. Employment Relations Commission
(WERC) by LaCrosse County and the Wisconsin Professional Police
Association (WPPA). The County viewed the classification of
employees as POP as a management decision, while the WRPA viewed
it as a compensation issue.
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WERC reviewed this issue and ruled that the designation of POP
status 1S subject to mandatory bargaining because it is primarily
an issue related to wages and compensation. Under such
interpretation, POP designation would be a mandatory subject
under a MERA.

The County appealed this ruling to the Court of Appeals, District
Iv, and that Court ruled that POP status is not a subject of
mandatory bargaining under MERA. The appeals decision further
stated that collective bargaining of POP status 1is incompatible
with the provisions and intent of WRS law. In arriving at this
decision, the Appeals Court relied heavily upon past reports and
memos of the RRC and JSCRS. (See attachment).

The ruling of the appeals court was next appealed to the State
Supreme Court, and its decision (December 7, 1993) reversed the
ruling of the appeals court, based upon a characterization of the
case that was neither presented or discussed by WERC or the Court
of Appeals. The WPPA presented a new argument that the LaCrosse
County bargaining was relative to a level of contributions to
fund employee retirement benefits, and not classification as POP.
The Supreme Court decision noted that additional compensation can
be provided general employees that would equate POP benefits, and
that hence, contribution levels were a mandatory subject of
bargaining under MERA.

clarification or Flexibility. The increasing number of bills

introduced each session to designate specific positions as
protectives indicates that some action needs to be taken relative
to the POP designation process. Much of the conflict appears to
be the lack of clarity in the gualification standards for POP
designation found under WRS law--the so-called "three-step

process".

it could be argued that if the gqualification standards are not
refined so that both employees and employers recognize whether or
not their positions qualify as protectives, that collective
bargaining ought to be authorized and facilitated relative to POP
status. An RRC staff memo dated May 14, 1986 relative to a
review of county jailers discussed some of the pros and cons of
the collective bargaining issue as follows:
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EXCERPT

Befinition Vs, Bargaining -- If additicnal state and local
POS1Ti0NS warrant coverage under the WRS POP retiramen:
program or the 40.653 death and disability nragram, the
pesitions could be added either by amending the definitions

or by allowing smployer designation plus or minus co;¢ectxve
bargaining., The problem with specifizally defining addicional
PosLtions Lo e covered by either the WRS POP ot zhe 4u [
program is that Job descriptions can change over ctime
lexample-~moror vehicle inspectors) or the iob descri
may varg from st itation to institution or employer
employer {example--cdunty iailers and paramedics). H
adding uew pos'tlcns by specific definition may cause
additional inequities immediately or in the future,

“Tiens
jute)
angc

2,

and

may diminish

certain parricipants

Ailowing the
for purposes
rgcognitions

the raticnale for exclusive benafi«s

under

for
the WRS and/or the 40.63 program.

employer to designate added positions as POP
of the WRS or the 40.85 program permisns
of differences in job regulrements from agency

Lo agency or empioyer te emplover, and also changes in
position dutles oocurring over time, In additlon, the
collective bargaining process could be invelved in such
derverminacions and presumably would reguire consideration of
the <osts involved in including poszitions under the 40.535

pragram ot the WRS protective benefit program. This 13
a particularly imporsant issue rslative rto the WRS POP
srogram which reflaces employer costs nearly doutle the
employer coszs for general particlpanzs.

3. Hazardous Positigns == The POP definit for WRS retiremenc
benefits requires that the parcicip ant ae involved in active
law enforcement or fire su gresszon, and also regulres
freguent exposure to hazardous duty and superior pnysical
conditioning. Accordingly, it does not include positions
which may be nazardous and reguire good phys:cal cond ‘:;on‘—g
L Law en forcement or f£ire preventlon dutles are NGt AL30
invoived. Examples of positions whidi v be hazardous sut
are not lLaw enforcement or fiys oreventicn include saramedics
that are separate from fire or pollce departiments, County
jailers who are not deputized, jtate employess ar youin
Facilities and mental lnstitutions, municizal Linemen, highway
censcruction or repair, etc.

Consideration might be g:ven to allewlng esmployers by statute

<] deszqnate additional hazardous gpositions Lo be covered

by the WRE POP benefit program :f such designatlon has been
arrived at by collective bargaining. Such bargaining ?:esu?a:_,
i3 now permissible for state employees pursuant o 5. 131,93

of the statutes, bHut bargaining laws governing Local governmen:t
do not allow local contracts to supersede 3Tate SltatuIies.

Possible Conclusions. The present qualification standards for
POP designations are imprecise. They should either be refined,
or the statutes governing collective bargaining for both state
and local employees should perhaps be clarified to authorize ard
facilitate bargaining of protective occupation participant

status.

Attachments.

- Supreme Court Decision of December 7, 1993
- Appeals Court Decision of June 12, 1992
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Do County of La Crosse v. WERC, 180 Wis. 2d 100

L

Supreme Uourt

COUNTY OF LA CRrOSSE, Petitioner-Appellant,
V.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION,
Defendant-Respondent-Petitioner,

| WISCONSIN PROFESSIONAL POLICE ASSOCIATION, Interve-
g nor-Petitioner.

Supreme Court

No. 002739, Oral argument September 7, 1993.-—Decided
December 7, 1993

tReversing 170 Wis. 2d 155, 488 N.W.2d 94 (Ct. App. 1992))

{Also reported in 508 NNW.2d 9.)

‘1. Labor §114.20*—review--Wisconsin Employment
; Relations Commission ruling—bargaining nature
of proposals—great weight.

a.mnmcmm of Wisconsin Employment Relations Commis-

sion's perceived expertise in collective bargaining matters,

; Commission's rulings with respect to bargaining nature of
proposals are entitled to great weight.

2. Labor§ 113*—review—Wisconsin Employment Rela-
tions Commission ruling—harmonization of
Municipal Employment Relations Act—other stat-
ute—special competence of courts,

ﬁ.«mwmﬁmsam normally given to Wisconsin Employment Rela-
tions Commission’s rulings with respect to bargaining
nature of preposals is unwarranted when proposal in quas-
tion requires harmonization of Municipal Employment
Helations Act with other state statutes, and resulting legal
questions fall within special competence of courts. _

*See Catlaghan's Wisconsin Digest, same topic and section number.

100

?“

Labor § 113*—review-Wisconsin Employment Rela.
tions Commission ruling-—new charncteriration of
case—de novo,

Supreme court woultd review de nove rahing of Wiscanan
Employment Relations Commission with respect to bar
gaining nature of proposal, where ruling required
harmonization of Municipal Employment Relations Act
with other statutes and court's decision was based upon
characterization of case that was neither presented to nor
addressed by commission  during it original
determination.

4. Labor § 32*—collective bargnining—mandatory sub-
jects—retirement benefits—primarily related to
wages.

Proposals dealing with retirement benefits are primartly
related to wages.

5. Labor § 32*—collective bargaining—mandatory sub-
jects—retirement fund contributions—primarily
related to wages—union proposal.

Where union proposal merely asked county to ierease

level of contributions to employee retirement fund, propo-

gal in effect sought deferral of wages until members

received them in form of retirement benefits, and as such,

proposal was primarily related to wages and mandatory

subject of bargaining under statute (Stats § 111.7001)a
(GESKE, J., took no part.

REVIEW of a decision of the Court of Appeals
reversing a order of the Circuit Court for La Crosse
County, John J. Perlich, Judge. Reversed.

For the defendant-respondent-petitioner the cause
was argued by David C. Rice, assistant attorney gen-
eral, with whom on the briefs was James E Dovle,
attorney general.

*Sea Callaghan's Wisconsin Digest, aame topic and section aumber.
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OFFICIAL WISCUNSIN REPORTS

County of La Crosse v. WERC, 180 Wis. 2d 100

For the intervenor-petitioner there were briefs by
Lee Cullen, Richard Thal and Cullen, Weston, Pines &
Bach, Madison and oral argument by Richard Thal.

For the petitioner-appellant there was a brief and
oral argument by William A. Shepherd, LaCrosse,
assistant corporation counsel. _

Amicus curiae brief was filed by Robert W. Mul-
cahy, John J. Prentice and Michael, Best & F riedrich,
Milwaukee for the Wisconsin Counties Association.

JON P WILCOX,J. The soleissue on this review
is whether a bargaining proposal by the Wisconsin Pro-
fessional Police Association (WPPA) that would require
La Crosse County to make its contributions to the Pub-
lic Employee Trust Fund for its jailers equal in amount
to those made for its Protective Occupation Partici-
pants (POPs)! is a mandatory subject of bargaining.

The court of appeals, in a published decision,?
reversed the order of the La Crosse County Circuit
Court, Judge John J. Perlich presiding, which affirmed
a determination by the Wisconsin Employment Rela-
tions Commission (WERC) that the proposal was a
mandatory subject of bargaining. We granted review of
this appeal pursuant te Section (Rule) 809.62, Stats.
We now reverse the decision of the court of appeals.

The facts are not in dispute. Beginning in Novem-
ber of 1988, and continuing into 1989, La Crosse

County and WPPA, representing the county's deputy
sheriffs and jailers, attempted to negotiate an exten-
ston of their collective bargaining agreement. During

' The term "Protective Occupation Participant” is defined at
sec. 40.02(48), Stats.

*County of La Crosse v. WERC, 170 Wis, 2d 155, 488
N W.2d 94 (Ct. App. 1992)
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the course of those negotiations, WPPA offered the fol
lowing bargaining proposal on behalf of the deputies
and jailers:

Fffective January 1, 1990, the county shall pav the
full amount of the established emplover’s and
employees’ contribution rates of Protective m@i_ﬂ,,t
schedule for all deputies and jailers covered by this
agreement.

Upon receiving WPPA's proposal, T:. A.;.H.,.,ﬁm: 7% N
petitioned WERC under sec. 111 x::.\t:z, Stats ? fora
declaratory ruling on the question i. i“:.;:m.;, :.:“ c:,v
posal was a mandatory or permissive subject of
ining. |
rmﬂmm\ is nmmm:‘ from their arguments belore WERC that
both La Crosse County and WPPA ;,ﬁm,_zd:;_3_:1 the
proposal required the county to reclassify its jailers as
POPs for Wisconsin retirement system purposes In
fact, until quite recently, all the parties continued to
characterize the proposal in that ?i._.mo:. As a result,
virtually the entire focus of this litigation has inoﬁ,a
on one issue, that being whether a ﬁﬁ_vnnmm_ requiring a
county to reclassify its jailers as POPs is a mandatory
subject of bargaining.*

IGection 111.70(4)Db), Stats., provides in part ﬁ.ﬁ...wt,m.;..f, a
dispute arises between a municipal ﬁﬁt:ﬁ.ﬁ. and 2 unien of :w
employees concerning the duty to wmﬁmﬁs. on any 2._:..%2_ :dw
dispute shall be resolved by the commssion on petition for o
declaratory ruling.”

4 WPPA, and later WERC, have argued that although the
proposal required a POPs reclassification, it :om_irammm u.,.:w.m
mandatory subject of bargaining under sec. 111 NQ 1ial, ,f?i,f, .
because it related primarily to compensation. ‘ﬁdm reasoning 1s
developed in greater detail later in the body of this opiion.
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szmgﬂod\ ruling and MNM Mmc.o
rt and court of appeals. Dye MT
g today, we need not mxmgmzm
e opinions other than 8.

Completely Upon th
Proposal required the oo::&w

S prompted by counsels’ discov-

Thus characterized, WERC argued that the proposal
fell under sec. 40.05(2)(g)1, and =sce. 1117001 va 8
thereby making it a mandatory subject of bargaiming
Owing to the eleventh-hour nature of WERC's new
position, we allowed the parties to submit supplemen-
tal briefs.

In their joint supplemental hrief, WERC and
WPPA reiterate the view that in light of sec
40.05(2)(g)1, Stats., this court couid interpret WPPA's
original bargaining proposal as merely requesting
increased retirement fund contributions by the county
If we adopt that characterization, the propesal clearly,
in their estimation, is a mandatory subject of bargain-
ing. Their reasoning in this regard is eastly
summarized. First, they point to previous decisions of
this court which held that under sec. 111.70{1)a), pro-
posals “primarily related" to wages, hours and
conditions of employment are mandatory subjects of
bargaining. West Bend Education Assn. v. WERC, 12
Wis. 2d 1, 8-9, 357 N.W.2d 534 (1984); Unified School
District No. 1 of Racine Countyv. WER(C 81 Wis. 2d 89,
102, 2569 N.W.2d 724 (1977). Next, they cite City of

N.W.2d 495 (Ct. App. 1989 ("Brookfield 1", for the
proposition that proposals dealing with retirement
benefits and other forms of deferred compensation are
"primarily related” to wages. Since the WPPA offer is
such a proposal, it is a mandatory subject of
bargaining.

Alternatively, WERC and WPPA suggest that we
could still interpret WPPA's proposal as requiring a
POPs reclassification by the county. They believe that

®Section 111.70(1Xa), Stats., requires municipal employers
to bargain with respect to "wages, hours and conditions of

employment. .. "
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" County of La Crosse v. WERC, 180 Wis. 2d 100

such an interpretation is reasonable because it is how
the parties themselves have framed the issue through-
out. In fact, WERC and WPPA encourage us to adopt
this latter characterization and proceed to the question
thereby posed, namely, whether a bargaining proposal
?mﬁ requires a county to reclassify its jailers as POPs
1s a mandatory subject of bargaining.

La Crosse County, in its supplemental brief,
agrees that if we interpret WPPA's proposal as merely
requiring additional retirement fund contributions, it
is a mandatory subject of bargaining. It vigorously dis-
putes that characterization, however, labelling it an
attempt by WPPA to "disguise” the real issue. That
tssue, according to the county, is whether & proposal
ﬂ:; requires the county to make a POPs reclassifica-
tion i1s a mandatory subject of bargaining. Needless to
say, the county believes it cannot be forced to bargain
on any proposal that encompasses such a requirement.
The county also argues that sec. 40.05(2)g)1, Stats.,
has no bearing on this case because WPPA's proposal,
as both WPPA and WERC maintained until oral argu-
ment, implicates not only the level of trust fund
contributions, but the entire range of additional bene-
fits to which POPs are entitled, including an earlier
retirement age and unique disability benefits.”

"The "ARGUMENT" section of WERC's initial brief to thig
court opens with the following assertion:

THE WPPA BARGAINING PROPOSAL, WHICH WOULD
REQUIRE THE COUNTY TO TREAT JAILERS AS "PROTEC-
TIVE OCCUPATION PARTICIPANTS® FOR PURPOSES OF
RETIREMENT BENEFITS AND CONTRIBUTION LEVELS
UNDER CH. 40, STATS., IS A MANDATORY SUBJECT OF BAR-
GAINING UNDER MERA
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[1-3]
Before proceeding with onr anndeo e swee et thad
normally, WERC's rubinge e meepe ol b

)

g nature of proposils are entatiod to Trreat werpht
West Bend, 121 Wis. 2d at 13, That deferonce 15 predr
cated on the commission's perceived expertise 1n
collective bargaining matters, Id at 12. Yet, courts of
this state have held that such deference is unwar.
ranted when the proposal in question requires
harmonization of the Municipal Fmplovment Rela-
tions Act (IMERA) (seca. 111.70--111.77, Stats.) with
other state statutes. See, City of Brookfield v. WER(,
87 Wis, 2d 819, 826-27, 276 N.W.2d 723 (19790
("Brookfrteld I}, Glendale Professtonal Policemen’s
Assn. v. City of Glendale, 83 Wiz, 2d 90, 100-071, 264
N.W.2d 534 (1978). Such legal questions fall within the
special competence of courts. Glendale, 83 Wis. 2d at
100-01. Moreover, deference is particularly unwar-
ranted in this case because our decision today is based
upon a characterization of the case that was neither
presented to nor addressed by WERC during its origi-
nal determination. For these reasons, our review of
WPPA's proposal is de novo.

We accept the interpretation first raised by WERC
at oral argument. The language of WPPA's proposal is
directed solely at the level of contributions the county
must make to the Public Emplovee Trust Fund As
such, it falls squarely within the scope of sec.
40.05(2)(g)1, Stats. Under that statute, it is clear that
the legislature intended counties to be able to bargain
with respect to the level of retirement fund contribu-
tions they make for their employees.

The county argues that this language indicates that WPPA has
consistently asked not only for increased trust fund contribu.
tions, but for all the retirement benefits of POPs.
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(4, 5]

Furthermore, we agree with the reasoning
expressed in Brookfield I, that proposals dealing with
retirement benefits are "primarily related” to wages,
Id. at 242-43. In Brookfield II, the proposal at issue
concerned the union's attempt to make the city provide
group health insurance benefits to employees retiring
during the three year term of the collective bargaining
agreement. The court of appeals held that such a pro-
posal was a mandatory subject of bargaining, in part
because "it merely delays the city's deliverance of a
portion of the firefighters’ compensation to a time after
the contract term has expired.” Id. at 243. In this case
WPPA's proposal merely asks the county to increase
the level of its contributions to the Public Ernployee
Trust Fund. Rather than taking the wages today, the
union seeks their deferral until its members receive
them in the form of retirement benefits. Such a propo-
sal is "primarily related” to wages, and a mandatory
subject of bargaining under sec. 111.70(1)a), Stats.

Fipally, we refrain from deciding whether a
union's demand that a county reclassify its jailers as
POPs is a mandatory subject of bargaining. That issue
is not before us on the facts of this case.

For these reasons, we reverse the decision of the
court of appeals, and reinstate the order of the circuit
court insofar as it holds that WPPA's proposal is a
mandatory subject of bargaining.

By the Court.—The decision of the court of appeals
18 reversed.

Justice JANINE P. GESKE, took no part.
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SUNDBY, J. Inthis appeal, we decide that whether 1.a Crosse County
shall classify its jailers as protective occupation participants in the Wisconsin
retiremnent system is not a mandatory subject of bargaining under sec. 111.70(1)(a),
Stats. We conclude that classification of participating employees in the Wisconsin
retirement system as protective occupation participants through collective bargaining
is incompatible with the public employe trust fund law, ch. 40, Stats., except ag
specifically authorized by the legislature. We therefore reverse the order of the

circuit court which affirmed a contrary declaratory ruling of the Wisconsin

Employment Relations Commission (WERC).
BACKGROUND

In collective bargaining with the County for a 19891990 contract, the

Wisconsin Professional Police Association (WPPA) made the following proposal:

Effective January 1, 1990, the County shall pay
the full amount of the established employer's and
employee’s contribution rates of Prowective Service
schedule for all deputiés and jailers covered by this
agreement.

To implement WPPA's proposal the County must classify its jmilers as protective
occupation participants, sec. 40.02(48¥a). Stats., and certify the names of such

participants to the Department of Employe Trust Funds (DETF) pursuant to sec.

40 0601)(dY, Stats.

ra
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Section 40.02(48)(a), Stats., defines "protective pccupation participant”
10 "mean(s} any participant whose principal duties are determined by the participating
employer ... to involve active law enforcement or active fire suppression or
prevention, provided the duties require frequent exposure to a high degree of danger
or peril and also require a high degree of physical conditioning.” 1t is wndisputed that
the County is a participating employer in the Wisconsin retirement system and that

the County's jailers are participants.

Section 40.D6(1)¢d), Stats., requires that each participating employer
notify DETF of the names of all participating employees classified as protective
occupation participants. Section 40.02(48)am), Stats., describes the notification
process as certificaion.! An employee may appeal the participating employer’s
failure or refusal 1o classify the employee as 2 protective pccupation participant to
DETF and the Employe Trust Funds Board {FTFB). Section 40 06{1¥e}, Stats.
DETF may review any such determination by the employer on its own initiative and

appeal the determination to ETFB. Section 40.06() Yem), Stats.

' Section 40 02(4B}am), Suats., provides in part *+ Protective onnau_uw“o:_w nwn:ﬁ.ﬂwﬂ,ﬁ
tici is certifiad to the [public employe trust as provided
includes any paticipant whose name 13 CeTit e de aeriy. sl
i d {(dm) and who isa .7 Synonyms of ce verify.
WMM.M”MMM”HJ E«,,:M xwzwo: HousE DICTIONARY OF THE ENGLISH LANGUAGE 339 ¢(3d od .
unabridged, 1987}

Mo #0-171¢

On August 1, 1989, the County petitioned WERC pursuant 1o sec.
11.70(4)(b), Stats.? for a declaratory ruling that WPPA's proposal was not a
mandatory subject of bargaining. WERC found that WPPA’s proposal related

primarily to wages and was thus a mandatory subject of bargaining under sec.

FH 7001 Xa), Stats. The circuit court 2ffirmed.
STANDARD OF REVIEW

WERC acknowledges that this appeal involves the relationship between

the Municipal Employment Relations Act (MERA) and ch. 40, Stats., and thus we

do not give weight to WERC’s determination. City of Brookfield v. WERC, 87

Wis 2d 819, 826-27, 275 N.W.2d 723, 726-27 (1979). The interpretation and

harmonization of ch. 40 and MERA is a judicial function. See id. at 831, 275

CNW.Id at 729 (coun fulfilled “exclusive judicial role” when it interpreted and

harmonized ch. 62, Stats., and what is now sec. 111.70(1(a), Stats.).

DUTY TO BARGAIN

Section [11.70(1)a), Suats., imposes on the municipal employer the

duty to bargain with the representative of its employees with respect to wages, hours

and conditions of employment, However, the municipal employer is generally not

P Section P1LT0(A)(b), Stats., provides in part:  “Whenever 2 dispute arises hetween a

municipal employer and a union of its employes concerning the duty to bargain on any subject,
the dispute shall be resolved by the commission on petition for 2 declaratory rubimg.”

4.
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required to bargain on subjects reserved to management and direction of the
governmentat unit. Id. The County argues that the right to determine whether the
principal duties of its jailers involve active law enforcement is an important

rmanagement right which should be reserved to the County and the sheriff,

Section 111.70(1)(a), Stats., “necessarily presents certain tensions and
difficulties in its application.” West Bend Education Ass'n v. WERC, 121 Wis.2d
1, 8. 357 N.W.2d 534, 538 (1984). These tensions generally arise when a proposal
touches simultanecusly upon wages, hours and conditions of employment and upon
managerial decision making or public poticy. Id. Teo resolve a conflict, the
Wisconsin Supreme Court has adopted a “primarily related” standard. Id. This
standard requires a balancing of the employees’ interest in wages, hours and
conditions of employment and the public employer's interest in management

prerogatives or public policy. Id. at'9, 357 N.W.2d a1 538,

However, the balancing test assumes that the proposal 15 one with
respect to which each party is free to bargain. The public employer is not free to
bargain with respect to a proposal which would authorize a violaton of public policy
or 3 stamte. Glendale Professional Policemen's Ass'n v. Glendale, 83 Wis 2d 90,
106, 264 N.W.2d 594, 602 (1978); WERC v, Teamsters Local No. 563, 75 Wis.2d
602, 612, 250 N.W.2d 696, 701 (1977), overruled on other grounds. The same
principle logically extends to a proposal which requires the public employer to fail to
perform a duty imposed upon it by statute or to perform that duty in a way contrary
to the policy and purpose of the statute.

5

Mo .171%

WPPA's proposal requires that the County neglect 1o perform its duty
under sec. 40.02(48)(a), Stats , to determine whether its jailers qualify as protective
occupation participants. We conclude that WPPA's proposal is contrary to the policy
and purpose of the public employe trust fund law. In Part I, we examine the
County's duty under sec. 40.02(48)(a) in the context of the policy and purpose of

public employee trust fund law.

18

PARTICIPATING EMPLOYER'S DUTY TO
DETERMINE EMPLOYEES' STATUS

Al

WPPA contends that its proposal relates solely to the employees’
deferred level of compensation which we have held is a mandatory subject of
bargaining. City of mwmeQ#,E v. WERC, 153 Wis.2d 238, 242-43, 450 N.W.2d
495, 497 (Ct. App. 1989) (Brookfield TN). WERC agrees. it concluded: In
essence, [WPPA's] proposal seeks to improve the level of deferred compensation
which {an] employe will be entitled 1o receive for providing the County with

employment service.” WERC also relies on Brookfield I1.

Brookfield 11 is inapposite. In that case, the union sought 1o bargan
on its proposal that the city provide group health benefits to employees who retired
during the term of the collective bargaining agreement. The city was free to bargain

on the union’s proposal unconstrained by statute. Here, sec. 40.02(48a), Stats.,
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requires that the County determine whether its jailers qualify as protective occupation
participants.  The County lacks the power in a collective bargaining agreement of
otherwise to make a final determination that its jailers are protective occupation
participants; its decision is subject to review and appeal by DETF under sec.
40.06(1)(em), Stats.

We conclude that the duty impased on the County o determine the
status of participating employees in the Wisteonsin retirement system is part of the
legislative plan to ensure the integrity of the public employe trust fund! The
legislature was aware that the mreatment of "protectives” in early retirement and
pension plans had led to actuanally unsound systems. See Report and
Recommendations of the Joint Legislative Interim Committee on Pension and
Retirement Plans, Senate Journal, Supplement, Sixty Eighth Session at 6, 19.20, 66
67, 71, and 79 (1947). It was also aware that the requirement of limited tenure in
protective occupations creates special retirement problems. Governot's Retirement

Study Commission Final Report, January 15, 1959.

1 Section 40.05(2), Stats , provides in part:

“The public employe trust fund is a public trust and shall
be managed, administered, investad and otherwise dealt with
sotely for the purpose of ensuring the fulfiliment at the Jowest
possible cost of the benefi commitments to participants, as set
forth in this chapter, and shall not be used for any other purpase.

.7
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In 1964, the Retirement Research Councit (RRC)Y noted that "[one of

the most troublesome problem areas in the development of a sound retirement
program for public employes in Wisconsin centers around the benefit programs] for
employes in what are commonly referred to as the protective ocqupations.” RRC
Staff Report No. 10 at 1 (1964). RRC noted that since coverage of protective
occupation employees in 1948, the legisiature had ofien been successfully peutioned
10 add additonal employment categories within the special retirernent benefit
programs. Id. at 1-2. RRC stated that, “The requests of additional groups for
inclusion in such programs have multiplied in recent years, posing a serious problem
for the legistature in attempting to tnaintain some semblance of order and equity in

the development of the retirement and other retated benefit programs.” Id. at 2.

In 1967, the legislature lowered the normal retirement age and years-of-
service requirement for protective pccupation participants in the Wisconsin retirernent
fund. Chapter 355, Laws of 1967. Protective occupation participant” was redefined
in section 2 of the law, The Joint Survey Committee on Retirement Systems
(JSCRSY recommended this legistation as “in the best public interest.” Appendix to

1967 S.B. 415 at 94,

4 The Retirement Research Council was created by sec. 4. ch 395, Laws of 1959, It has
been renamed the Refirement Research Commitiee.  See sec. 13.5t, Stats. RRC provides a
continuing teview and study of the retirement benefits which the state provides W public
employees. Section 13.51¢1), Stats.

' The Joint Survey Comumittee on Retirement Systems reponis to the legisiature as to the
desirability of legistative proposals affecting retivement and pension plans for public employees
Section 13 S046)a), Stats. JSCRS was created by ch. 376, {.aws of 1947

8-




Ne #0-27Y

The JSCRS report to the legislature incorporated a portion of RRC's
study of the tetirement age and years-of-service pattern for protective occupation
employees in the retirement systems of other states. RRC concluded that “{ajn
individual whose principal duties do not consist of 51% or more of his work time
being devoted to active law enforcement or active fire suppression would not be
eligible for protective occupation membership.” Id. at 93. RRC stated that "{ilt is
assumed that an individual’s duties, under the protective occupation philosophy,
would subject him to periods of great mental and physical stress as well as possible
personal injury or perhaps even death,” id., and that “[t]hese employes must be able

10 undergo great mental and physical strain on occasion,” i, at 94.

It is evident that RRC and JSCRS considered that the status of
protective occupation participant would be limited to a narrow class of employees

meeting stringent standards. Those standards remain unchanged, in sec. 40.02(48)(a),

Stats.

What has changed is the degree of state control over the determination
by the municipal employer that an employee is 2 protective occupation participant.®
In the 1989 executive budget bill, 1989 S.B. 31, sec. 815e, the governor
recommended amendments to sec. 40.02{48), Stats., which would have required

DETF to approve or deny each classificaion of a participant as a prolective

* The Joint Legislative Interim Commirtes on Pension and Retirement Plans stated that 3
sound pension plan should be under government supervision. Report and Recommendations of
the Joint Legislative Interim Committee on Pension and Retirement Plans, Senate Journal,
Supplement, Sixty-Eighth Session at 8 (1947)

9.
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occupation participant based wpon DETT's determination whether the employee’s
occupation met the statutory requirements, 1989 5.B. 31, Analysis by the | egislative
Reference Bureau at 384-85. However, upon recommendation of ISCRS, these
amendments were deleted from the budget bill. JSCRS recommended “greater study
and development.* Appendix to 1989 S B. 31 at 379, In place of these provisions,
sec. 40.06(1)em), Stats , was created in the budget act to make review by DETF
discretionary as to protective occupation participants who are not state employees.
June 19, 1989, memorandum from RRC/JSCRS Director of Retirement Research to
co-chairmen of RRC/SCRS (June 19, 1989 RRC/ISCRS Director's Memo}. Section
40 06(1)em) provides in part:

The department may review any determination by
z participating employer to classify an employe who is
not a state employe as 2 protective occupation participant
and may appeal the deicrmination to the board by filing
a written notice of appeal with the board 7
The budget bill retained sec. 40.06(1)(dm}, Stats., which requires that
the Department of Employment Relations approve each determination by a departrent
head classifying a state employee as a protective occupation participant. The June 19,
1989 RRC/ISCRS Director's memo states: ~These amendments together appear to
tghten the procedures governing protective designation, and these may be

desirable. "

" In faitness to WPPA, we note that it made its proposal before sec, 40 06{{em), Stats |
became effactive. However, the statute would have applied to the County’s classification of
iaiters under WPPA's proposal.

-10-
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The "greater study and development” recommended by JSCRS includes
study of the appropriate classification of county jailers. Because of questions received
by DETF regarding the retirement employment category of jailers, in 1985 DETF
surveyed the counties, asking for information as to their jailers. May 14, 1986
memorandum, concerning local jailer classification, from RRC/ISCRS Director of
Retirement Research to members of the Ad Hoc Committee on Isec.] 40.65(, Stats_ )}
Penefits,' attachment, (May 14, 1986, RRC/ISCRS Director's memo). The survey
revealed that thirty-four counties classified jailers as protective  occupation

participants, while twenty-nine classified them as general employees. Id.

The May 14, 1986 RRC/ISCRS Director's memo stated:

The DETF Board has reviewed appeals from
jailers who are classified as general employees, and the
[DETF]} has deemed that they do not meet the
requirementfs] for protective designation under present
statutes, The DETF Board felt that the legislature should
investigate their arguments further, and consider whether
statutory changes were appropriate.  {Emphasis in
onginal. |

The May 14, 1986, RRC/ISCRS Director's memo further stated: "If
the legislature mandated all jailers to be classified as protectives, such action would

ignore the local differences in job requirements.” [4. In the memo, the Director of

Retiremnent Research outlined alternatives that the Ad Hoc Committee could consider:

' Section 40.65, Stats, provides special duty disabitity and death benefits 1o protective
occupation panticipants and participating employees listed in sec. 40 02{48}{(¢), Stats.

1.

Mo %1739

do nothing; amend the definition of protective occupation participants o include
jailers; expand the cligibility definition for henefits under sec. 40.65, Stats., to
include any positions designated by the employer by unilateral action or collective
bargaining; or amend the law to permit the employer to designate positions to be
covered under the prolective program even if they were not law enforcement or fire
prevention service, if the positions otherwise would meet the requirements of frequent
exposure to danger or peril and 2 requirement for high physical conditioning. Id. at
3 The Director of Retirement Research stated that the latter approach would allow

employers to bargain on the protective designation. Id.

The Ad Hoc Committee considered the RRC staff memo at its meeting
of May 14, 1986. Minutes of the May 14, 1986 meeting of the sec. 40.65, Stats.,
Ad Hoc Commitiee of the RRC. RRC fles. According to a june 29, 1988
memorandum of the RRC/ISCRS Director of Retirement Research to RRC members
{(June 29, 1988 RRC/ISCRS Director’'s memo), the Ad Hoc Committee determined
that there was no need to mandate all jocal jailers as protectives, The June 25, 1988
RRC/ISCRS Director’s memo stated:  "The Committer noted that the existing
employet designation process allows county employers to recognize the existng

differences in duties and job descriptions from county to county.”

WERC notes that 1989 S B. 152 specifically would have added county
jaslers to the list of employees deemed to be protective occupation participants, but

42-
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the bill failed to pass. (See 1989 S.B. 352, amending secs. 40.02(48)(am) and (c),
Stats.) WERC suggests that the failure of the bill may demonstrate that jailers are not
decmed protective occupation participants presently unless they are specifically
determined to be such 3.\ their employer. WERC also suggests, however, that the il
may have been intended simply to clarify that jaifers already are protective occupation
participants, Tt concedes that this interpretation is contradicted by the fact that the
legislation would have conferred protective occupation participant status on jailers

prospectively only.

In the 1991-92 legislative session a renewed effort was made to include
county jailers in the positions listed in secs. 40.02(48)(am) and (¢}, Stats. 1990 AR,
482 was virually identical to 1989 S.B. 352, 1991 A.B. 482 was considesed by
JSCRS at a public hearing on February 20, [992. The minutes of the JSCRS meeting
show that the bill was supported by the LaCrosse County Sheriffs Department and

Deputy Sheriffs Association, the Wisconsin County Police Association, the Wisconsin

Professiona] Police Association, the Wisconsin Shenfls and Deputy Shenfls-

Association and the American Federation of State, County and Municipal Employees.
The bill was opposed by the Wisconsin Counties Association.  Minutes of the
February 20, 1992 meeting of the ISCRS. 1991 A B. 482 failed to pass pursuant to

Senate Joint Resolution #1. Assembly Journal, Apnl 7, 1992,

No. %1739

It is the general rule that the failure of the fegisiature to enact a bill 15
not evidence of legislative intent. State ex rel. Fitas v. Milwaukee County, 65
Wis.2d 130, 135, 221 N.W.24 902, 905 (1974). "The nonpassage of a bill may be
explainable for 2 number of reasons unrelated to the merits of the legislation.” Id.
We conclude, however, that the failure of the legisfature 1o enact {989 S$.B. 352 or
1991 A.B. 482 is evidence of an understanding of the legislature and the proponents
of the legislation that legislative action is necessary 1o permit counties to designate
jailers as protective occupation participants without determining that they satisfy the

requirements of sec. 40.02(48)a), Stats.

Public employee retirement systems are unique in that legislative adjunct
agencies oversee the systems and suggest and pass on lagistation affecting the
systems.  The RRC “provid{es] a continuous review and study of the retirement
benefits afforded by the state and ... allocate[s] adequate study to the complexities of
modern retirement programs.”  Section 13.51(1), Stats. No bill modifying 2
refirement system for public officers or employees may be acted upon by the
legislature until it has been referred to JSCRS and the committee has submitted to the
legislature a report as to the desirability of such proposal as a matter of public policy.

Section 13.50(6){a), Stats.

Here, RRC outlined to the Ad Hoc Committee on [sec.]140.65f, Stats. ]
Renefits alizmative courses of legistative action. The Ad Hoc Commattee determined

14
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that there was no need to mandate local jailers as protective occupation partcipants.
The ISCRS did not recommend legislation which would have included county jailers
in the enumeration of *protective occupation participant]s]” under secs. 40.02(48)am)
and (c), Stats. We conclude that, in the unusual circumstances of this case, the
failure of the legisiature to include county jailers in the enumeration of protective
occupation participants demonstrates that the legislature considers that county jailers
are not protective occupation participants unless so determined by the county
employer under sec. 40.02(48)a), Stats. Without enabling legislation, the county

employer may not submit that determination to the collective bargaining process.

We are also persuaded to our conclusion that the determination by the
County of the status of jailers is not 2 mandatory subject of collective bargaining by
comparing the provisions of MERA and the State Employment Labor Relatinns Act
(SELRA). Under SELRA, 2 collective bargaining agreement between a state ageacy
and its employees supersedes conflicting statutory provisions as (0 wages, hours,

fringe benefits, and conditions of employment.” MERA does not contain a

* Saction 111.93(3), Stats., provides in part;

{13f a collective hargaining agreement exists between the

employer and a labor organization represeniing employes in 2

coltective bargaining unit, the provisions of that agreement shail

supersede the provisions of civil service and other applicable
{continued )

15
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comparable provision. In Glendale Professional Policemen's Ass'n, the court noted
that determining the scope of the municipal employer’s duty to bargain under sec.
111.70, Stats., is particularly difficult because the statute does not contain a
legistative resolution of statutory conflicts as does SELRA. 83 Wis 2d at 106, 264

N.W .24 at 602.

The failure of the legislature to include in MERA a provision giving
collective bargaining agreements precedence over conflicting statutes cvidences an

intent that such priority does not exist.
C.

We are further persuaded to our conclusion by the fact that when the
fegislature has wished to permit the employer to classify an employee as a mum,moa(a
occupation participant without requiring that the employer determine that the principal
duties of the participant involve active law enforcement or active fire suppression of
prevention, it has done so by specific legislation. 1989 Wis. Act 357 created sec.
40.02(48)(bm), Stats., which permits a participating employer to classify an

emergency medical technician (EMT) as a ptotective occupation participant,

Y . continued)
statutes .. related to wages, fringe benefits, hours and conditions
of employment whether or not the matters contained in those
statites, rules and policies are set forth in the collective
hargaining agreement
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notwithstanding sec. 40.02(48)(2), Stats. Further, a determination by the employer
under sec. 40.02(483(bm) may not be reviewed by DETF or appealed 10 ETFB,

unless it involves the classification of a state employee.

In the May 14, 1986 RRC/ISCRS Director's memo the RRC/ISCRS
Director of Retirement Research advised the Committee that one alternative as to
local jailers was to amend the Wisconsin retirement system law and sec. 40.65,
Stats., to permit the employer to designate positions as “protective” even if the
employees were not involved in law enforcement or fire prevention. The May 14,
1986 RRC/SCRS Director's memo stated that "[ilhis approach would allow
employers to bargain on the protective designation, and to recognize the job
requirements for the position and also the costs involved in the protective program.”
The fegislature adopted that approach as to EMT’s but has rejected that approach as

10 county jailers.

It is evident that the classification of local jailers is highly controversial,
Tt is also evident that the legislature and the proponents of protective occupation
participant status for Jocal jailers consider that fegislative action is required before

their status may become a mandatory subject of bargaining.

Nao 1TV

D

An employee who believes that he or she has been improperly classified
as a general employee is not without remedy. The employee may appeal that
determination to DETF and ETFB.  Section 40.06(1)¢), Stats,'® A decision of

ETFB is reviewable by certiorari pursuant to sec. 40 08(12), Stats.

Where a statute sets forth 4 procedure for review of an administrative
decision, such remedy is exclusive, unless the remedy is inadequate. Nodell Inv.
Corp. v. Glendale, 78 Wis.2d 416, 422, 254 N.W.2d 310, 314 (1977). This
requirement is sometimes termed the exhaustion of remedies doctrine and sometimes
the primary jurisdiction doctrine. Here, the exhaustion of remedies doctrine applics
rather than the primary jurisdiction doctnine because the administrative process began

when the County addressed the classification of its jailers under sec. 40.02(48)(a),

'® Section 40.06{1)e), Stats., provides in part:

1. An employe may ippeal 3 determination under par.
{d}, including & determination that the emgloye is not a
participating employe, o the department by filing a written
appeal with the department. .. The department shall investigate
the appeal and mail a report of its determination to the employe
and the participating employer or state agency.

2. Either the employe or the participating employer
may appeal the department’s determination under subd. 1 o the
board by filing 2 timely appeal with the department. If an appeal
is not filed as required under ihis subdivision, the determination
from which an appeal is permitted is final.

18-
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Stats. See Nodell, 78 Wis.2d at 427 n.13, 254 NW 2d at 316 n. 13 (f administrative

procedure has begun, the primary jurisdiction rule does not apply).

The premise of the exhaustion rule is that the administrative remedy
{1} is available to the party on his or her initiative, (2) relatively rapidly, and (3) will
protect the party’s claim of right. Nodell, 78 Wis.2d &l 424 254 N.W.2d a1 315.
WPPA has not shown that the appeal procedure under sec. 40.06(1)(e), Stats., is

inadequate in these or other respects,

The exhaustion rule is a doctrine of judicial restraint which the
legistature and the courts have evolved in drawing the boundary line between
administrative and judicial spheres of activity, Castelaz v. Milwaukee, 94 Wis.2d
513, 532, 289 N.W.2d 259, 268 (1980) (quoting Nodell, 78 Wis 2d at 424, 254
N.W.2d at 3i5). However, the principle which underpins the doctrine supports
equally the proposition that collective bargaining should not supplam the
administrative remedy provided by sec. 40.06{1)(2), Stats. The exhaustion doctrine
is premised on the notion that the expertise that comes with experience and the fact-
finding facility that comes with a more flexible procedure enable the administrative
agency to perform a valuable public function. Wisconsin Collectors Ass’n v. Thorp

Finance Corp., 32 Wis.2d 36, 44, 145 N.W .2d 33, 36 {1966).

Na o W-1738

While Wisconrin Collectors diacossed the prmary mnshiction rule . we
noted in Thiensville Village v. DNR, 110 Wis 2d 276, 282 n 2, 386 N.W 24 519
522 0.2 (Ct. App. 1986), that the doctrines of exhaustion of remedies and primary

jurisdiction have developed into complementary parts of a general principle.

In Thiensville Village, we extended the exhaustion doctrine to
competing administrative agencies. We stated that the spirit of the doctrine is served
by allowing the agency with the expertise and experience to retain the right of first
review. Thiensville Village, 130 Wis. 2d at 282, 386 N.W 2d at 522. We conclude
that the goals of the exhaustipa/primary jurisdiction principle -- agency expertise and
fact-finding facility — are best served by requiring that an employee who wishes to
contest the employer’s failure or refusal to classify the employee as a protective
occupation participant appeal that determination to DETF and ETFB. [t violates these
goals to m:amc.ﬁ_w for the administrative and judicial process, the collective bargaining
process where the decision as to whether a participating employee shall be classified
as a prolective occupation participant may be made by an arbitrator lacking the

expertise and experience of DETF or ETFB.
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EFFECT OF ENUMERATION OF DEPUTY SHERIFFS IN
SECTION 40.02(48)(am), STATS.

We next consider WERC's conclusion that the County’s role in
classifying jailers as protective occupation participants is *ministerial.”  WERC
concluded that jailers could be classified as protective occupation participants simply
by being employed in one of the capacities listed in sec. 40.02(48)am), Stats.
Because 2 jailer may meet the definition of “deputy sheriff” in sec. 40.02(48)(b1Y3,
Stats,, and deputy sheriff is listed in sec. 40.02(4B}am), WERC concluded that
whatever role remains for the County to fulfill

if ... jailers are 1o become

protective occupation pasticipants appears (o be a ministerial one. "' We disagree.

The listing of "deputy sheriff” in sec. 48 02{48)(am), Stats., does not
automatically confer protective occupation participant status upon jailers. A jailer
must also meet the definition of "protective  occupation participant” in sec.
40.02(48)(a}, Stats. As we have seen, thirty-four counties have concluded that their
jailers meet the definition, while twenty-nine have concluded that their jailers do not.
The determination whether a jailer meets the definiton of "protective occupation
participant”™ is not rministerial because the participating employer must determine
whether the participant's “principal” duties involve “active” law enforcement.

“frequent”™ exposure to a “high degree” of danger or peril, and require a2 “high

1t Presumably, the County’s “ministerial” duty is to certify the names of its jailers 1o DETF
pursuant to sec 40 06{1)(d), Stats.

-

Na. 901734
degree” of physical conditioning.  The determination requires {act finding and the

exercise of judgment.

v

DECISION

For the foregoing reasons, we conclude that the classification of county
jailers under sec. 40).024%)a), Stats., is nota mandatory subject of bargaining under
we. 111.70(1)(a), Sats. We therefore reverse the order affirming WERC's

declaratory ruling.

By the Court.--Order reversed,

Recommended for publication in the official reports.
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TO: Members of the Protective Study Subcommittee
FROM:.... Blair Testin, Consultant
T -
/f’ RE: ./ POSSIBLE REINSTATEMENT OF MANDATORY RETIREMENT

P.O.P. Philosophy. The legislature has determined that certain
public employees involved in law enforcement and fire suppression
should retire at an earlier age in the public interest. 1In order
that such employees would not be negatively effected by an
earlier normal retirement and presumably shorter working career,
said employees have traditionally been given a higher benefit
formula than other WRS participants.

Hence, there is a direct correlation between the earlier normal
retirement and the higher benefit formulas for protectives. In.
order to enforce this correlation, the legislature has provided
various mandatory retirement provisions in the past. However,
the legislature has been required to significantly modify the
mandatory provisions because of the Federal Age Discrimination in
Employment Act (ADEA) which was first extended to the public
sector in 1974.

Chapter 355, Laws of 1967. This major session act dealing with
protective participants under the WRF reduced the normal
retirement age from 60 to 55, and provided an improvement in the
benefit formula for such employees. WRF law then provided that
employees would be subject to compulsory retirement in the
quarter calendar year of reaching their normal retirement age,
unless extended by the employer. This session act further
provided that additional POP service credit could not be earned
upon attainment of age 58, even if the employer regularly
extended their employment.

1978 ADEA Amendments. The ADEA as first applied to the public
sector in 1974 permitted mandatory retirement if such provisions
were part of a bonafide retirement plan, or if a bonafide
occupational qualification (BF0Q) was invoelved in such policy.
Amendments in 1978 to the ADEA repealed the exemption relative to
a bonafide pension plan which provided mandatory retirement, but
retained the possible defense for mandatory retirement relative
to a BFOQ rationale. These changes raised guestions as to the
legality of compulsory retirement for protectives under the WRS
statutes.
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Chapter 96, lLaws of 1981. This major act merged the three
pension plans administered by the state, and recodified all of
the pension laws involved. 1In restating the provisions relative
to compulsory retirement, a new reference was made to any
prohibitions under Federal law. These provisions are found today
under s. 40.23 (1){f) as follows:

40.23 (1) (f)

if} Any participating employe may be retired by the
empioyer after attainment of the employe’s normal retire-
ment date, under policies established or agreed 1o by the
employer, except:

1. As prohibited by federal law or by s, 111.33.

2. Each elected official’s and each sheriff’s employment
shail be continued to the end of the official’s or sheriff's term
of office and to the end of each subsequent term of office to
which elected.

4. Any emplover may, in a collective bargaming agree-
ment, imit its right to require retirement.

1983 Wis., Act 141. This Act was ancther major change in benefit
formulas for all WRS classifications, including protectives. In
an attempt to reestablish the correlation between the higher
formula benefits and an earlier normal retirement for protective
participants, this Act established the so-called "prorata
reduction" which gradually reduced the nultiplier applicable to
all years of service for protectives who remained in covered
enployment after their normal retirement age of 55. The prorata
reductions were such that if a POP stayed in protective service
until 65, the multiplier would be the same as applied to general
employees.

1986 ADEA Amendments. The Federal ADEA Law was once again
amended in 1986 with an effective date of 1/1/88. These
amendments, among other things, prohibited any reductions in
penefits based upon attained age. In addition, the ADEA
amendments permitted a seven-year exemption for publiic safety
officers (law enforcement and firefighters), but only if the
employer had a mandatory retirement or a hiring policy in effect
on March 3, 1983.
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1987 Wis. Act 372. This legislation reflected a number of
changes necessary to comply with new Federal law. Among other
things, this Act repealed the prorata reduction in benefits for
protectives who remained in covered service after the normal
retirement age. Hence, once again, there was no enforced
correlation between the early retirement and higher benefit
formulas for protectives.

H.R. 849. PFederal legislation was intrcduced in the 1993
Congressional session -~ H.R. 2722 -- to amend ADEA law allowing
state and local employers to reestablish mandatory retirement
ages for their public safety officers--but not earlier than age
55. This leglslatlon passed the House of Representatives, but it
was too late in the session to receive final action by the
Senate.

H.R. 849 represents the same ADEA amendments introduced in the
current Congressional session. This legislation seems to have
nearly universal support from the various organizations involved
with public pension plans, and the most vocal opposition appears
to be coming from AARP. Because of the nearly universal support,
this legislation presumably will be enacted sometime in the near
future.

If this Federal legislation becomes law, the existing provisions
of WRS law=-40.23 (1) (f)--would permit employers to retire
employees after attaining their normal retirement date under
policies established or agreed to by the employer. This
compulsory retirement provision may be best described as
permissive or conditional because it requires an employer
initiative.

This subcommittee could consider establishing an absolute
mandatory retirement provision applicable to all protective
participants which would not inveolve individual employer
extensions or agreements. Such a mandatory policy would enforce
the correlation between the higher benefit formulas and the
earlier normal retirement now provided for the POP
classificatioen.

ATTACHMENTS :

I - NCPERS Newsletter Excerpt

IT - H.R. 849/104th Congress



AT T s ] b

“"““ -~ URGENT WORD

1420 Eye Screer, N W *  YWashingron, D.C. 20006-4005 *  Telephone 201
Suite 220 Fax Z0O2- 225 4.4

March 21, 1996

HR 849, Age Discrimination in Employment Act Provisions

On March 8, the Senate Labor Commistee held a brief hearing on H.R. 849, the
public safety officers exemption from the ADEA. Testifying on behaif of the biil
were witnesses from the International Association of Fire Fighters, the International
Association of Chiefs of Police, and Senator Carol Moseley-Braun. The American
Association of Retired Persons, as been the only opponent to the bill, had a witmess
from the indiana State Police. The second panel included Dr. Frank Landy, the
author of the Penn State Study, and Dr. Loren Mynre, a research physiologist, who
countered the findings of the Study.

After the hearing, the committee scheduled a markup of the bill for March 20, but
was later canceled. It was obvious the opposition didn't have the vates to stop the
bill or to adopt an amendment by Senator jim Jeffords (R-VT] that woulid have gutted
the bill. instead, the committee will let H.R. 849 ieave committee on March 27 and
go directly to the Senate floor on March 28.

Under the unanimous consent agreement worked out by Senate Majority Leader
Robert Dole, H.R. 849 is scheduled to be on the Senate floor March 28, and pe
completed before the Easter recess, which begins March 29. It is unciear at this
time whether H.R. 849 will be brought up under a unanimous consent agreement
or under a time agreement which limits the number of amendments and the amount
of time spent on the bill. All the public safety organizations and empiovyers
supporting the bill are currently contacting Senators for their commitment {0 SUPpGT
H.R. 849 and oppose the |effords amendment.

When the bill passes the Senate, it will return to the House for some tecnnical
amendments. The House will hold the bill at the desk and move it quicklv. The

White House has said it has no objections to the bill and the President will sign i1,
_ !
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To wumend the Age Discrimination in Emplovment Act of "i%
ar exemption for cerain bona Sde himng ard retiremeont plans apnleas
o Srare and local frefignters and law enforcenent oficars, and Sor

o

~iher purpeses.

IN THE HOUSE OF REPRESENTATIVES

Freriary 7. 129
Mr Fawsrs (for mmseif. Mr Owens, Mro GOoGLING  Me iy, 3ir
BALLENGER, Mr. PETRL Mrs. ROUREMA. Mr HOERs TR M- SawvER
Mr. MarTingz, Me Rupre, Mr. TareNT. Mres, MEVERS oF Hansas, Mir
KNOLLENBERG. Mr. PAYNE of New Jersev. Me Wer oo 0 Plande. Mr
GratsM, Mr GENE GREEN of Texus. Mre MoDsrMUTr JIr ENGEL.
Ms SracvcHTER Mro ANDREWS, and Ms. EDnE BERNICE JOHNSON of
Texas! introduced the following bill; which was referred to the Committee

or: Economie and Edueationai Opportunities

A BILL

To amend the Age Diserinination in Emplovment Act of
1967 to reinstate an exemption for certain bona fide
hiring and retirement plans applicable to State and local
firefighters and law enforcement otficers, and tor other

PUrposes.

1 Be it enacted by the Nenate and House of Eepresento-

-2

tives of the United States of America in Congress nssembled,
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SECTION 1. SHORT TTTLE.

This Act may be cited as the “Age Discrimination
in Emplovment Amendments of 1995""

SEC. 2. REINSTATEMENT OF EXEMPTION.

{a} REPEAL OF REPEALER.—Section 3ikj of the Age
Discrimination in Emplovment Amendments of 1926 (28
U.8.C. 623 note: Public Law 99-382! is repealed.

by ExEyvPTION. —Section 1(j) of the Age Discrami-
nation in Emplovment Act of 1967 (29 U.5.C. 6231 as
in effect immediately before December 31, 1982—

i1} is hereby reenacted as such. and
(2) as so reenacted, 1s amended by striking “at-

tained the age” and all that follows through 1983,

and”. and inserting the following:

“attained-—

“(A) the age of huring or retirenent in ef-
fect under applicable State or local faw on
March 3. 19283; or
(B} if the age of retirement was not i ef-
fect under applicable Srate or locad law an
March 3, 1983, 55 vears of age: and
SEC. 8. STUDY AND GUIDELINES FOR PERFORMANCE
TESTS.

gl STUDY.—-Not later than 3 veurs after the date
of enactment of this Act, the Chairman of the Equal Em-
piovment Opportunity Comumission {in this section re-

+HR 245 [H
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1 ferred to as “the Chairman”) shall conduct. directly or

2 by contraet, a study that will include—

3 (1} a list and deseription of all tests available
4 for the assessment of abilities important for ccmple-
5 tion of public safety tasks performed by law enforce-
6 ment officers and firefighters,

7 {2} a list of such public safetv tasks %r which
8 adequate tests do not exist,

9 (3} a description of the rechnical characteristics
10 that performance tests must meet to be compatible
i1 with applicable Federal eivil rights Acts and policies,
12 (4) a deseription of the alternarive methods
13 avatlable for determining minimally acceptable per-
[4 formance standards on the tests described in para-
15 graph (1),

16 (5) a deseription of the admiuistrative stand-
17 ards that should be met in the administration scor-
18 ing. and score interpretation of the tests described
19 in paragraph (1), and

20 (6} an examination of the extent 1o which the
21 tests desertbed in paragraph (1} are cost effective
22 safe, and comply with Federal eivil rivhts Aots and
23 regulations.

24 (h) ADVISORY GUIDELINES.—Not later than 4 vears

25 after the date of enactment of this Act. the Chairman shall

«HR 348 1§




1
develop and issue, based on the results of the study re-
quired by subsection {al. advisory guidelines for the ad-
wministration and use of phvsical and mental Gtness tests
1o measure the ability and competency of law enforcement
officers and firefighters to perform the requrements of
thelr jobs.
(¢} CONSULTATION REQUIREMENT: OPPORTUNITY
For PURLIC COMMENT.—{1) The Chairmian shall, dunng
the conduet of the study required by subsection a), con-
sult with—
(A) the United States Fire Adnunistration,
(B) the Federal Emergency Management
Agency,

i

((!) organizations that represent [aw prfores-

ment officers. firefighters. and their emple . and
(D) organizations that represent olde g
uals.

(2) Before issuing the advisory guidelines required i
subsection (b), the Chairman shall allow for public cum-
ment on the proposed guideiines.

(d) DEVELOPMENT OF STANDARDS FOR WELLNESS
PROGRAMS.—Not later than 2 vears after the date of the
emactment of this Act, the Chairman shall propose adais
sorv standards for wellness progralns For law enfureement

otficers and firefighters.

«HR 849 IH



[

Lo R R e Y T O

)

{e) AUTHORIZATION OF APPROPRIATIONS.—There is
authorized to be appropriated to carry out this section
£5.000.000.

SEC. 4. EFFECTIVE DATES.

(a) (GENERAL EFFECTIVE DATE —Except as pro-
wided in subseetion (b), this Act shall take etiect on the
date of the enactment of this Act.

(by Sprcial, EFFECTIE DATE.—Section 20bi(l)

shall take effect on December 31, 1993,

«HR 849 IH
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Madison, WI 53702
"‘CORRESPONDENCE I\/IEMOR_ANDUM
DATE: September 13, 1996
TO: Employe Trust Funds Board, Wisconsin Retirement Board
FROM: Mary Anglim
Division of Retirement Services
SUBJECT: Ruling by the Wisconsin Employment Relations Commission on

Collective Bargaining of Protective Employe Status (Case 146, No. 52775

DR(M)-563, Decision No. 28773)

This memorandum is for the Boards' information only.

On June 26, 1996 the Wisconsin Employment Relations Commission (WERC) ruled that
LaCrosse County does not have a duty to bargain with the Wisconsin Professional Police
Association (WPPA) regarding protective’ ;empl(}yﬁ statiis for jaliers empioycd by the County
The key language of the ruling is as follows: SRR

Collective bargaining over "protective status” irreconctiably conflicts with the statutory
entitlement to "protective occupation” benefits because collective bargaining could
produce scenarios in which ineligible employes receive benefits or eligible employes lose
benefits. Collective bargaining over "protective occupation” status issues also
irreconcilably conflicts with the statutory entitlement to benefits because it places the
Commission in the role of evaluating the statutory eligibility criteria under Sec. 40.02
(48), Stats. where the Legislature has reserved those roles to the County initially and ETF
and ETFB, ultimately. . . .

[TThe statutory process set forth in Chapter 40 is the exclusive means by which protective
occupation participant issues are to be resolved. If these issues were subject to the
collective bargaining process, it is obvious that employes who do not meet the statutory
standards could acquire the legislatively established benefits and also that employes who
do meet the standards in question could lose those benefits. We do not think that
potential is within the range of options and alternatives contemplated by the Legislature
when it created the Public Employe Trust Fund.

The effect of this ruling is to affirm the Department's position that employe classifications must
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be based on the facts of the employe's duties and that such classifications are ultimately under the
authority of the Employe Trust Funds Board.

In 1989, WERC had ruled to the contrary, finding that protective occupation status is primarily a
‘compensation issue and that Wis. Stat. § 40.02 (48), the definition of "protective occupation
participant,” could include jailers. Based on these findings WERC ruled that protective
occupation status is a mandatory subject of bargaining. The Circuit Court affirmed WERC's
decision, but it was reversed by the Court of Appeals, based primarily on the Court's analysis of
the legislative history of the protective occupation provision in Wis. Stat. § 40.02 (48).

In its appeal to the Supreme Court, the WPPA argued that the bargaining proposal in question
did not include reclassifying the jailers as protectives, but merely sought employer contributions
to the Wisconsin Retirement System (WRS) in the same amount as if the jailers were protectives.
The Supreme Court held that the amount of employer contributions to the WRS is a mandatory
subject of bargaining, thus partially reversing the Court of Appeals but leaving unresolved the
question of whether protective occupation status can be collectively bargained.

In subsequent negotiations, the WPPA proposed that the County enroil the jailers as protective
occupation employes. The employes themselves would agree to pay the extra retirement
contributions required for the new classification. The parties asked WERC to rule on whether
this demand is a mandatory subject of bargaining.- WERC held that a proposal is.a prohibited _ .
subject of bargaining when it "irreconcilably conflicts with a statutory provision or limits
constitutional rights." It concluded that the WPPA proposal is a prohibited Sﬁbject of bargammg
for the reasons explained in the passage reproduced above.



f Wi . JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS
State 0 1sconsm AND THE RETIREMENT RESEARCH COMMITTEE

HLAR L TESTIN
RESEARCH DIRECTCRH

HOOM 315; 110 E. MAIN BTREET
MADISON WISCONSIN 53703

{608 2670807
FAX (608) 267-067%

April 3, 1997

TO: Senator Rick Grobschmidt & Rep. Judith Klusman
Co-Chairs of the RRC/JSCRS

FROM: Blair Testin, Consultant ﬂ

RE: POSSIBLE CHANGES FOR THE RRC PROTECTIVE SUBCOMMITTEE
MEMBERSHIP

At the beginning of the 1997 session the appointments to the RRC Protective Study
Subcommittee included the following eight members:

Senator Rick Grobschmidt, Co-Chair
Rep. Judith Klusman, Co-Chair
Sen. Robert Wirch
Mavyor Dolores Meyer, Employer Rep.
Ms. Jessica O'Donnell, DER
Mr. Timothy Pelzek, State Empioyee Rep.
Mr. David Heineck, Insurance Comm.
Mr. David Stella, ETF

Ms. Dolores Mevyer is apparently no ionger the Mayor of Medford, and hence, would
lose her status on the RRC. To reflect this change and also changes in the Senate
and Assembly for the 1987 session, | would recommend that Rep. Jeskewitz take
the place of Ms. Dolores Meyer on the protective subcommittee. This appointment
would maintain eight members on the subcommittee and also maintain the political
balance of the body.

If you both are in agreement with this change, | believe it could be formally
announced at the meeting of the JSCRS on April 18. 1 also presume that one of the
Co-Chairs should notify Rep. Jeskewitz of that appointment before the meeting.

Please let me know if you are in agreement or have other suggestions.

BT:db



JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

State of Wisconsin \ AND THE RETIREMENT RESEARCH COMMITTEE

BLAIR L. TESTIN

RESEARCH DIRECTOR

AQOM 316: 110 E. MAIN STREET
MADISON WISCONSIN 53703

April 7, 1997
TO: Members of the JSCRS and Members of the RRC
Protective Study Subcommittee
FROM: Blair Testin, Consultant & V—
RE: April 18 Meeting of the JSCRS and RRC Protective Subcommittee

Senator Grobschmidt and Representative Klusman, Co-Chairs of the JSCRS and the RRC
have scheduled a meeting for the Joint Survey Committee on Retirement Systems for
Friday, April 18, 1997, at 11:30 AM,, in Room 417 North (G.A R. Hall) of the State

Capitol Building. The tentative meeting agenda and appendix reports for S.B. 31 and S.B.

32 are enclosed.

The Co-Chairs have also scheduled a meeting of the RRC Protective Study Subcommittee
to meet upon adjournment of the JSCRS. The tentative agenda for that meeting is also
enclosed for members of the subcommittee. The discussion will be based upon
information furnished the subcommittee at its last meeting relative to the memos listed on
the agenda. If you need additional copies of these memos, please contact the RRC office.

BT:db

Enc.

(808} 267-0507
FAX (608} 267-0675



Co-Sponsor Memorandum

TO: All Legislators
FROM: Rep. Steve Freese
DATE: April 9, 1897

RE: Co-sponsoring LRB 1865/1 Call 6-7502 by Friday 4/18/97

Analysis by the Legislative Reference Bureau

Under current law, participants under the Wisconsin retirement system
(WRS) whose principal duties involve law enforcement or fire suppression or
prevention and require frequent exposure to a high degree of danger of peril and
a high degree of physical conditioning are classified as protective occupation
participants. Current law specifically classifies police officers, fire fighters and
various other individuals as protective occupation participants. Under the WRS,
the normal retirement age of a protective occupation participant is lower than that
of other participants and the percentage multiplier used to calculate retirement
annuities is higher for protective occupation participants than for other
participants.

This bilt specifically classifies county jailers as protective occupation
participants for the purposes of the WRS.

This bill will be referred to the joint survey committee on retirement
systems for a detailed analysis, which will be printed as an appendix to the bill.

LRB 1865/1 relates to classifying county jailers as protective
occupation participants for the purposes of the Wisconsin retirement
system (WRS). County jailers, whose principal duties involve a high
degree of danger or peril have not been included in the classification.
| would like to make that change to current law.

If you are interested in co-sponsoring LRB 1865/1, or if you
would like to see a copy of the complete LRB draft, please contact
my office at 6-7502 by Friday, April 18, 1997.




Co-Sponsor Memorandum

TO: All Legislators
FROM: Rep. Steve Freese
DATE: April 8, 1997

RE: Co-sponsoring LRB 1865/1 Call 6-7502 by Friday 4/18/97

Analysis by the Legislative Reference Bureau

Under current faw, participants under the Wisconsin retirement system
(WRS) whose principal duties involve law enforcement or fire suppression or
prevention and require frequent exposure to a high degree of danger of peril and
a high degree of physical conditioning are classified as protective occupation
participants. Current law specifically classifies police officers, fire fighters and
various other individuals as protective occupation participants. Under the WRS,
the normal retirement age of a protective occupation participant is lower than that
of other participants and the percentage multiplier used to calculate retirement
annuities is higher for protective occupation participants than for other
participants.

This bill specifically classifies county jailers as protective occupation
participants for the purposes of the WRS.

This bill will be referred to the joint survey committee on retirement
systems for a detailed analysis, which will be printed as an appendix to the bill.

LRB 1865/1 relates to classifying county jailers as protective
occupation participants for the purposes of the Wisconsin retirement
system (WRS). County jailers, whose principal duties involve a high
degree of danger or peril have not been included in the classification.
| would like to make that change to current faw.

If you are interested in co-sponsoring LRB 1865/1, or if you
would like to see a copy of the complete LRB draft, please contact
my office at 6-7502 by Friday, April 18, 1997.

STATE CAPITOL: BO. BOX 7882, MADISON, Wi 53707-7882 3 (608) 266-7505 0 1-B00-361-3487 0 EMAIL USWLSST@IBMMAILCOM

HOME: 1513 MACKINAC AVE. SOUTH MILWAUKEE, WI 53172 0 (414) 762-8460
PRINTED ON RECYCLED PAPER €3 g
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Catherine ], Furay

The Honorable Richard A. Grobschmidt
State Capitol
Madison, WI 53702

Dear Senator Grobschmidt:

At the hearing of the Joint Survey Committee on Retirement Systems today, I sought
to register in behalf of the Milwaukee Teachers Retirement Fund Association for Senate Bills
31 and 32. Unfortunately, there were no hearing slips available at the tables on either side
of the room. May I ask through this letter to be formally recorded as in favor of SB 31 and
32 for the Milwaukee Teachers Retirement Fund Association?

Thank you for your help in this matter.

Sincerely, ,

P, ' |

Michael R. Vaughan

MRV:jmb
970053
Grobschm it
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JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

Representative Klusman moved, seconded by Representative
Schneider to recommend Senate Bill 31 as good public policy.

Ayes: (8) Grobschmidt, Heineck, Jeskewitz, Klusman, Rude,
Schneider, Stella, Wirch

Noes: (0)

Absent: (2) Fisher, Hamblen

Motion carried by roll call vote.

R A et e . 44 W s . ik e - — - S S W T S I W o e e O o s T Y

PROTECTIVE STUDY SUBCOMMITTEE

Roll Call:

Present: (7) Grobschmidt, Heineck, Jeskewitz, Klusman,
O’Donnell, Stella, Wirch

Absent: (1) Pelzek

- - —— - 4 o s o .t s o b

MEMBERS ORIGINALLY APPOINTED TO
ACTUARIAL SUBCOMMITTEE:

Senator Petak
Rep. Klusman
Mr. Otto Schultz
Mr. David Stelia
Mr. David Heineck
Ms. Jane Hamblen
Sen. Andrea
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STATE OF WISCONSIN
MINUTES OF MEETING
JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS
FRIDAY, APRIL 18, 1997
11:30 AM.

ROOM 417 NORTH {G.A.R. HALL}, STATE CAPITOL BUILDING

MADISON, WISCONSIN

CALL TQO ORDER AND ROLL CALL
{Agenda ltem 1)

The meeting of the Joint Survey Committee on Retirement Systems was called to order by
Co-Chair Grobschmidt at 11:41 A.M. in Room 417 North {G.A.R. Hall) of the State Capitol
Building in Madison, Wisconsin.

Relf call was taken as follows;

Present: {8) Sen. Grobschmidt, Mr. Heineck, Rep. Jeskewitz, Rep. Klusman,
Sen. Rude, Rep. Schneider, Mr. Stella, Sen. Wirch.

Absent: (2} Ms. Fisher, Ms., Hamblen.

Others Present: Harold Rebholz, Wis. Retired Educ. Assoc./School
Admin, Alllance; Andrew Thelke, DOA; Esther Olson, ASPRO:
Ken Opin, WFT; Rep. Doris Hansen; Edward W. Mishefske:
Chippewa Falls Fire Dept.; Ronald W. Brown, Eau Claire Fire
Dept.; Marie Schuster, DER: Jessica O'Donnell, DER; Priscilla
Thain, PROFS.; Steve Werner, Wis. Prof. Police Assoc.; Marty
Beil, WSEU: Rick Gale, Prof. Firefighters of Wis.; Dick Lipke,
Retired Prof. Firefighters of Wis.; Mark Zeier, Prof. Firefighters
of Wis.; Mark Reihl, State Council of Carpenters; Edward
Muzik, TAUWP; John Reinemann, DOR; Steve Urso, Wis. Prof.
Police Assoc.: §. James Kluss, Wis. Prof. Police Assoc.; Robert
Stedman, Wis, State Fire Chiefs Assoc.: Michael Vaughan, Milw.
Teachers Retirement Fund Assoc.; Roy E. Kubista, AFSCMEF;
Sandy Drew, ETF; Lisa Moen, Staff for Sen. Grobschmidt; Ginger
Mueller, Staff for Rep. Klusman; Blair Testin, Consultant for
JSCRS; Deb Breggeman, Staff for JSCRS.

Senator Grobschmidt indicated that many members of the Joint Survey Committee on
Retirement Systems were new to the Committee. He also mentioned that he was once
again serving on the Committee in the role of Senate Co-Chair, having been Assembly Co-
Chair in the past. Senator Grobschmidt pointed out that Mr. Blair Testin, although retired, is
serving as a Consultant to the Committee,

CONSIDERATION OF THE MINUTES OF MARCH 25, 1994
{Agenda Htem 2)

Representative Kiusman moved, seconded by Senator Wirch, to approve the minutes of
the March 25, 1996, meeting of the Joint Survey Committee on Retirement System:s.

Motion carried by voice vote.
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CONSIDERATION OF SENATE BILL 31
{Agenda item 3}

Senate Bill 31, relating to the requirements for receiving an automatic joint survivor death

benefit under the Wisconsin Retirement System.

Mr. Blair Testin, Consultant for the JSCRS, briefly discussed the appendix repor! to Senate Rill

31

(Wis. 4/18/97)

Representative Klusman opened the meeting to public testimony on Senate Bill 31.

Appearing before the Commitiee were:

NAME

—_—

Sen. Rick Grobschmidt, Chief Author of $.B. 31
Rep. Doris Hanson, Co-Author of 5.8, 31

Mr. Harold Rebholz, School Administrators Alliance

Ms. Esther Olson, Academic Staff Public Rep. Organization

Mr. Ken Opin, WFT, WEAC, Wis. Retirement Consortium
Mr. Edward Muzik, TA.UW.P.
Ms. Margaret Lewis, U.W. System

N A N

Hearing no further requests for testimony, Senator Grobschmidt closed the public hearing on

Senate Bill 31,
Registering on Senate Bill 31 were:
NAME

i. Senator Fred Risser

Sengator Calvin Potter

Chief Robert Stedman, Wis. State Fire Chiefs Assoc.
Mr. Joe Strohl, Retired Prof. Firefighters of Wis.

Mr. Mark Zeier, Prof. Firefighiers of Wis,

Mr. Mark Reihi, Wis. State Council of Carpenters

Mr. Marty Beil, Wis. State Employees Union

Mr. Steve Werner, Wis. Prof. Police Assoc.

Mr. Steve Urso, Wis. Prof. Police Assoc.

10. Ms. Priscilla Thain, PROFS, Inc.

11, Mr. Dick Lipke, PROFS., Retired Prof. Firefighters of Wis.
12. Mr. Rick Gale, Prof. Firefighters of Wis., West Allis Firefighters

00 N e oA W

POSITION

IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
iN FAVOR
IN FAVOR

POSITION

IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
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NAME
13. Mr. Edward W. Mishefske, Wis. Fire Chiefs Educ. Assoc,

4. Mr. Ronald Brown, Wis. State Fire Chiefs Assoc.

CONSIDERATION OF SENATE BILL 32

{Agenda ltem 4}

Senate Bill 32, relating to the five-year vesting requirement to receive an annuity under the

Wisconsin Retirement System.

Mr. Blair Testin, Consultant for the JSCRS, briefly discussed the appendix report to Senate Bl

32.

(Wis. 4/18/97)

POSITION
IN FAVOR

IN FAVOR

Representative Klusman opened the heating to public testimony on Senate Bill 32,

Appearing before the Commitiee were:

NAME

1. Senator Rick Grobschmidt, Chief Author of 5.B. 32

2. Mr. Harold Rebholz, School Admin. Alliance
3. Mr. Ken Opin, WRT, WEAC, Wis. Retirement Consorfium
4. Ms. Esther Olson, Acad. Staff Public Rep. Organization

Hearing no further requests for public testimony, Senator Grobschmidt closed the public

hearing on Senate Bill 32,
Registering on Senate Bill 32 were:

NAME

e

Senator Fred Risser
Mr. Edward Mishefske, Wis. Fire Chiefs Assoc,
Mr. Edward Muzik, T.A.U.W.P.

Mr. Ronaid Brown, Wis. State Fire Chiefs Assoc.

Mr. Mark Zeier, Prof. Firefighters of Wis.

Mr. Mark Reihl, Wis. State Council of Carpenters

Mr. Rick Gale, Prof. Firefighters of Wis., West Allis Firefighter
Mr, Dick Lipke, Pres. Refired Prof. Firefighters

Ms. Priscilla Thain, PROFS., Inc.

N RS N SRR

10. Mr. Steve Werner, Wis. Prof. Police Assoc.

11. Mr. Steve Urso, Wis. Prof. Police Assoc.
12. Mr. Joe Sirohi, Retired Prof. Firefighters of Wis.

POSITION

IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR

POSITION

IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
iN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR
IN FAVOR



JSCRS-MC-1 (Wis. 4/18/97)

EXECUTIVE SESSION ON SENATE BILL 31

Senator Grobschmidt called the meeting info Executive Session and asked the Committee
Clerk to recall the roll.

Present; {8 Sen. Grobschmidt, Mr. Heineck, Rep. Jeskewitz, Rep. Klusman,
Sen. Rude, Rep. Schneider, Mr, Stella, Sen. Wirch.

Absent: {2) Ms. Fisher, Ms. Hamblen.

Representative Kilusman moved, seconded by Rep. Schneider, to recommend Senate

Bill 31 as good public policy.,

Roll call vote as follows:

Ayes: (8) Sen. Grobschmidt, Mr. Heineck, Rep. Jeskewifz, Rep. Klusman,
Sen. Rude. Rep. Schneider, Mr. Stella, Sen. Wirch.

Noes: (G}

Absent: {2 Ms. Fisher, Ms. Hamblen,

Motion carried by roll call voie.

OTHER MATTERS
{Agenda ltem 5)

There were no other matters considered at this time.

ADJOURNMENT
[Agenda Hem 6)

The meeting of the Joint Survey Committee on Retfirement Systems adjourned at 12:23 p.m.
The next meeting will be at the call of the Co-Chairs.

Debra Breggeman, Recording Secretary



STATE OF WISCSONSIN

RRC PROTECTIVE STUDY SUBCOMMITTEE

FRIDAY, APRIL 18, 1997

UPON ADJOURNMENT OF THE JSCRS

ROOM 417 NORTH (G.A.R. HALL), STATE CAPITOL BLDG.

AGENDA

1. Call to Order and Roli Call.
2. Consideration of the Minutes of the April 16, 1996 Meeting.
3. Subcommittee Discussion of the Memos of the Last Meeting:

. WRS Employee Classifications & Comparisons

P.O.P. Designaticns: Current Law & Alternative Courses of Action
Protective Designation Legislation in Past Sessions:

Possible Raticnale for Change or No Change

P.Q.P. Qualification Standards: Possibly Restrict or Liberalize
Collective Bargaining of P.O.P. Status: Consider Prohibiting or
Facilitating

F. Possible Reinstatement of Mandatory Retirement

Ow >

mg

4. Invited Public Testimony.

5. Possible Courses of Action.

6. Next Meeting.

7. Adjournment.



STATE OF WISCONSIN

JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

11:30 A.M.

FRIDAY, APRIL 18, 1997

ROOM 417 NORTH (G.A.R. HALL}, STATE CAPITOL BLDG.

AGENDA

1. Call To Order and Roll Cali.

2. Consideration of the Minutes Of The March 25, 19986, Meeting.

3. Senate Bill 31, relating to the requirements for receiving an automatic
joint survivor death benefit under the Wisconsin Retirement System.

4. Senate Bill 32, relating to the five-year vesting requirement to receive
an annuity under the Wisconsin Retirement System.

5. Other Matters.

6. Adjournment,

Note: The Committee may take Executive Action on the above bills.
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JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

Senator Rick Grobschmidt, Co-Chair
Representative Judith Klusman, Co-Chair

Room 417 Neorth (G.A.R. Hall)
Friday, April 18, 1997 11:30 A.M.
Senate Bill 31

relating to: requirements for receiving an autornatic joint survivor death
benefit under the Wisconsin Retirement System.

By Senators Grobschmidt, C. Potter, Rude, Risser, Buettner, Plache,
Fitzgerald, Shibilski, Moen and Schultz; cosponsored by Representatives Hanson,
0Ott, Travis, Musser, Dobyns, Huber, Notestein, Boyle, Turner, Ziegelbauer, R.
Young. Plale, Kreuser, Springer, Baldwin, Gronemus, Black, Hasenchrl, Ryba,
Brandemuehl, Murat, Mevyer, and Lorge.

Senate Bill 32

relating to: five-year vesting requirement to receive an annuity under the
Wisconsin Retirement System.

By Senators Grobschmidt, Risser, Wirch, Buettner and Plache; cosponsored
by Representatives Notestein, Musser, Plale, Baumgart, Meyer, Springer, Riley,
Huber, Seratti, Boyle, Powers, Baldwin, F. Lasee, Dobyns, R. Young, Murat and
Hanson.

RETIREMENT RESEARCH COMMITTEE

PROTECTIVE STUDY SUBCOMMITTEE

Senator Rick Grobschmidt, Co-Chair
Representative Judith Kiusman, Co-Chair

Room 417 {G.A.R. Hall}, State Capitol Bldg.
Friday, April 18, 1997 Upon Adjournment of the JSCRS
The Subcommittee will discuss various provisions governing the WRS
protective occupation program. These provisions may include:

B Basic definition and criteria for protective status.
®  Mandatory, normal and early retirement provisions.
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STATE OF WISCONSIN
MINUTES OF MEETING
RETIREMENT RESEARCH COMMITTEE
PROTECTIVE STUDY SUBCOMMITTEE
FRIDAY, APRIL 18, 1997
UPON ADJOURNMENT OF THE JSCRS
ROOM 417 NORTH (G.A.R. HALL), STATE CAPITOL BLDG.
MADISON, WISCONSIN

CALL TO ORDER AND ROLL CALL
{Agenda Item 1)

The meeting of the RRC Protective Study Subcommittee was called to order by Co-Chair
Grobschmidt at 12:48 P.M., in Room 417 North (G.A.R. Hall) of the State Capitol Building in
Madison, Wisconsin,

Roll call was taken as follows:

Present: {7 Sen. Grobschmidt, Mr. Heineck, Rep. Jeskewitz,
Rep. Klusman, Ms. O’Donneli, Mr. Stella, Sen. Wirch.

Absent: {n Mr. Pelzek.

Others Present; Marie Schuster, DER; Leean White, DER; Mark Zeier, Prof.
Firefighters of Wis.; Rick Gale, Prof. Firefighters of Wis,;
Forbes Mcintosh, WCPA; Steve Werner, Wis. Prof. Police
Assoc.; Steve Urso, Wis. Prof. Police Assoc.; Marty Beil,
WSELU:; Mark O'Connell, Wis. Counties Assoc.; Lisa Moen,
Staff for Sen. Grobschmidt; Ginger Mueller, Staff for Rep.
Klusman; Blair Testin, Consultant for RRC; Deb Breggeman,
Staff for RRC.

CONSIDERATION OF THE MINUTES OF APRIL 18, 1996
{Agenda ltem 2)

Representétive Klusman moved, seconded by Mr. Stella, to approve the minutes of the
April 16, 1996, meeting of the RRC Protective Study Subcommittee.

Motion carried by voice vote,

Senator Grobschmidt noted the following changes to the Subcommittee membership: Senator
Grobschmidt replaced Senator Petak, Representative Wirch had become Senator Wirch, and
Representative Jeskewitz replaced Mayor Mever.

SUBCOMMITTEE DISCUSSION OF MEMOS OF THE LAST MEETING
(Agenda ltem 3}

Mr. Biair Testin, Consultant for the Retirement Research Committee, gave a brief overview of
the following memos that were discussed at the April 16, 1996, meeting of the RRC
Protective Study Subcommittee:

ISk
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A. WRS Employee Classifications and Comparisons
B. P.O.P. Designations: Current Law and Alternative Courses of Action
C. Protective Designation Legislation in Past Sessions: Possible Rationale for
Change or No Change
D. P.O.P. Qualification Standards: Possibly Restrict or Liberalize
E. Collective Bargaining of P.O.P. Status: Consider Prohibiting or Facilitating
F. Possible Reinstatement of Mandatory Retirement

INVITED PUBLIC TESTIMONY
{Agenda ltem 4]

Co-Chair Grobschmidt opened the meeting to public testimony:

Appearing before the Subcommittes were:

NAME POSITION
1. Mr., Steve Werner/Mr. Steve Urso, Wis. Prof. Police Assoc. INFORMATION
2. Mr. Mark Zeier, Wis. Prof. Firefighters iNFORMATION
3. Mr, Marty Beil, Wis. State Employees Union INFORMATION
4. Mr. Mark 0'Connell, Wisconsin Counties Assoc, INFORMATION

Hearing no further requests for testimony, Co-Chair Grobschmidt closed the hearing to public
testimony.

POSSIBLE COURSES OF ACTION
{Agenda item 5)

The Co-Chairs thanked those who testified at the meeting. All Subcommittee members
agreed that additional information was provided in the testimony.

NEXT MEETING
{Agenda Item 6)

The next meeting of the RRC Protective Study Subcommittee will be at the call of the Co-
Chairs.

ADJOUBNMENT
{Agenda ltem 7}

The meeting of the RRC Protective Study Subcommittee adjourned at 2:34 P.M.

Debra K. Breggeman, Recording Secretary
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STATE OF WISCONSIN
MINUTES OF MEETING
RETIREMENT RESEARCH COMMITTEE
PROTECTIVE STUDY SUBCOMMITTEE
FRIDAY, APRIL 18, 1997
UPON ADJOURNMENT OF THE JSCRS
ROOM 417 NORTH {G.A.R. HALL), STATE CAPITOL BLDG,
MADISON, WISCONSIN

CALL TO ORDER AND ROLE CALL
. {Agenda item 1}

The meeting of the RRC Protective Study Subcommittee was called to order by Co-Chair
Grobschmidt at 12:48 P.M., in Room 417 North {G.A.R. Hall) of the State Capitol Buiiding in
Madison, Wisconsin.

Roll call was taken as follows:

Present: {7} Sen. Grobschmidt, Mr. Heineck, Rep. Jeskewitz,
Rep. Kiusman, Ms. O'Donnell, Mr. Stella, Sen. Wirch.

Absent: {1} Mr, Pelzek.

Others Present: Marie Schuster, DER; Leean White, DER; Mark Zeier, Prof.
Firefighters of Wis.; Rick Gale, Prof. Firefighters of Wis.;
Forbes Mcintosh, WCPA; Steve Werner, Wis. Prof. Police
Assoc.; Steve Urso, Wis, Prof. Police Assoc.; Marty Beil,
WSEU; Mark O'Connell, Wis. Counties Assoc.; Lisa Moen,
Staff for Sen. Grobschmidt; Ginger Mueller, Staff for Rep.
Klusman; Blair Testin, Consultant for RRC; Deb Breggeman,
Staff for RRC.

CONSIDERATION OF THE MINUTES OF APRIL 16, 1996
{Agenda item 2)

Representative Klusman moved, seconded by Mr. Stella, to approve the minutes of the
April 16, 1996, meeting of the RRC Protective Study Subcommittee.

Motion carried by voice vote.

Senator Grobschmidt noted the following changes to the Subcommittee membership: Senator
Grobschmidt replaced Senator Petak, Reprasentative Wirch had become Senator Wirch, and
Representative Jeskewitz replaced Mayor Mever,

SUBCOMMITTEE DISCUSSICN OF MEMOS OF THE LAST MEETING
{Agenda item 3)

Mr. Blair Testin, Consultant for the Retirement Research Committee, gave a brief overview of
the following memos that were discussed at the April 16, 1896, meeting of the RRC
Protective Study Subcommittee:
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WRS Employee Classifications and Comparisons

P.O.P. Designations: Current Law and Alternative Courses of Action
Protective Designation Legislation in Past Sessions: Possible Rationale for
Change or No Change

P.0.P. Qualification Standards: Possibly Restrict or Liberalize

Collective Bargaining of P.O.P. Status: Consider Prohibiting or Facilitating
Possible Reinstatement of Mandatory Retirement

nmo ow>

INVITED PUBLIC TESTIMONY
{Agenda ltem 4)

Co-Chair Grobschmidt opened the meeting to public testimony:

Appearing before the Subcommittee were:

NAME POSITION
1. Mr. Steve Werner/Mr. Steve Urso, Wis. Prof. Police Assoc. INFORMATION
2. Mr. Mark Zeier, Wis. Prof. Firefighters INFORMATION
3. Mr. Marty Beil, Wis. State Employees Union INFORMATION
4. Mr. Mark O’Connell, Wisconsin Counties Assoc. INFORMATION

Hearing no further requests for testimony, Co-Chair Grobschmidt closed the hearing to public
testimony.

POSSIBLE COURSES OF ACTION
{Agenda ltem B}

The Co-Chairs thanked those who testified at the mesting. All Subcommittee members
agreed that additional information was provided in the testimony.

NEXT MEETING
{Agenda Item 6)

The next meeting of the RRC Protective Study Subcommittee will be at the call of the Co-
Chairs.

ADJOURNMENT
{Agenda Item 7)

The meeting of the RRC Protective Study Subcommittee adjourned at 2:34 P.M,

Debra K. Breggeman, Recording Secretary



TO: JSCRS/RRC Co-Chairs

Those parties of interest who were invited to testify at the RRC
Subcommittee meeting on protectives include:

1. WPPA - Steve Wemer
2. Prof. Firefighters of WI - Mark Zeier
3. WSEU - Marty Beil
4. Wis. Assoc. Of Counties - Mark O’Connell
5. Wis. Alliance of Invite Declined
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