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State Representative
January 14, 1988

TO: Interested Parties

FROM: Representative John Volk,
, Co-Chairman of the Retirement Research Committee

L/// RE: Legislation Affecting the Protective Death and Disability
Program under 40.65, Stats.

The protective death and disability program governed by s. 40.65
of the statutes has been reviewed in depth by a special Ad Hoc
Committee under the auspices of the RRC and also the Legislative
Audit Bureau. I am introducing legislation which includes more
of the changes recommended by the Ad Hoc Committee, and some

of the suggestions reflected in the Audit Bureau report. This
legislation will include the following points:

1. Define the Department of Employee Trust Funds (ETF)
as a party of interest and direct the Attorney General's
office to provide assistance as needed in the administra-

tion of s. 40.65.

2. Newly require two medical opinions relativefto 40.65
applications, one of which shall be an ETF designated

physician.

3, The application process shall be transferred to the ETF
which will determine eligibility and payment of benefits
except that the worker's compensation division would
handle any dispute when the two medical pinions differ as
to meeting eligibility standards.

4. Clarify that the ETF has the authority to experience rate
the contribution requirements for employers covered by
40.65 and specify that the ETF has the authority to charge
back administrative costs to the 40.65 program.

5. The qualification for 40.65 relative to "loss of promotional
opportunities' shall only apply where state or local em-
ployer rules or ordinances would specifically prohibit pro-
motion because of the qualifying disability.

6. Newly require each participant receiving benefits under
40,65 to submit an annual certified state or federal tax

return.
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Newly provide that future 40.65 applicants must qualify for
W.C. benefits within two years of the date of application,
or benefits shall terminate upon the conclusion of the two-
year period.

Newly provide that participants with more than 25 years of
creditable service on the date of application under 40.65
shall have the 80% guarantee level reduced by one-half per-
cent for every month of service over 25 years. (This is in
lieu of the age 55 reduction recommended by the Ad Hoc Com-

mittee.)

Continue the 80% guaranteed replacement rate for 40,65 an-
nuitants who are totally disabled and qualify for regular
WwRS disability or S$.S. disability benefits, but newly pro-
vide that the replacement guarantee shall be 65% of the earn-
ings for those who are less than totally disabled.

Redefine '"salary index" to mean the social security wage in-
dex as annually calculated by OASDHI.

Newly require the ETF to offset 40.65 payments for any em-
ployer-funded insurance payments. )

Spousal benefits shall be increased from one-third to 50%

of the participant's monthly salary, but subject to the same
offsets of WRS, social security, and worker's compensation
benefits that were related to the deceased participant’'s
working record.

Benefits payable to children shall be increased to 10% of
monthly salary per child, but to an aggregate limit of 70%
of monthly salary including the spouse’s benefit and subject
to related payment offsets.

Survivor benefits (spouse and children) shall be subject to
the same indexing process (annual salary increases) as now
apply to the participant 80% income guarantee.

Children shall continue to be eligible for the child benefit
under 40.65 to age 18 regardless of whether the spouse re-
married.

Provide for an administrative appropriation and a position
authority for one staff position under the ETF.
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TO: Members of the Retirement Research Committee

FROM: Blair Testin, RRC Staff

RE: ISSUE = 40.65 DEATH AND DISABILITY BENEFITS

At the last meeting of the RRC on September 15, 1993, the Committee
established a small work group to review issues raised by Eau Claire
and Portage Counties and also the DETF. The work group consisted of
Rep. Mark Meyer, Co-Chair of the RRC; Blair Testin, RRC sStaff; Tom
Korpady and Rob Weber of the DETF.

The issues that were raised in the documents from the counties and
DETF may be summarized as follows:

Fau Claire Resolution:
1. Allow employers to provide input in 40.65 determination.
2. Require disabled protectives to accept other county
employment, if offered.
3. Strengthen 40.65 law to provide greater equity and fairness
for employers and taxpayers.

Portage County:
4. Adopt Soc. Sec. definition of total and permanent disability.

5. Change "reduction in pay or position" to "reduction in total
income", allowing employers to offer lesser paying jobs which
would be supplemented by 40.65 payments.

6. Repeal "light duty" as qualifying position.

7. Eliminate references to "loss of promotional opportunity" as
gqualifying conditioen, reflecting ADA law.

8. Allow employers to also engage a physician for additional
certification of disability.

9. Offset WRS separation benefits totally until their values are
exhausted before 40.65 benefits become payable.

10. Furnish employers annually with offset informaticon of their
40.65 annuitants.

DETF S8taff:
11. Establish time limits for applications and appeals.
12. Clarify procedures governing administration, employer
appeals, and medical records.
13. Increase coordination with worker’s compensation law.
14. Establish specific bars to eligibility.
15. Provide for termination of benefits.

16. Clarify roles of certifying physicians and employers.
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POSSIBLE REACTIONS TO ISSUES RAISED:
I. 18SUE: BENEFIT EQUITY. The present duty disability

I1.

benefits are essentially the same regardless of how severe
the disability may be. Under the present s. 40.65 (5)(a),
benefits are 80% of "monthly salary" if the participant also
qualifies for either Social Security disability (OASDHI) or
for a disability annuity under s. 40.63, and 75% for a
person who does not. Nearly three-fourths of current duty
disability recipients are entitled full duty disability
benefits (i.e., 80% of monthly salary).

ordinarily, OASDHI and § 40.63 disability benefits require
"total and permanent" disability. However, a special
provision in § 40.63 (4) sets a lower standard for
protectives age 50 through 54 with at least 15 years of
creditable service, who need only show they "can no longer
efficiently and safely perform the duties required by the
participant’s position, and that the condition is likely to
be permanent." Hence, two applicatns with wildly different
degrees of disability will receive essentially the same
benefit.

POSSIBLE REACTIONS:

A. Establish a scale of maximum duty disability benefits
based on the percentage of disability to the body as a
whole as determined by the DETF based on the reports by
the examining physicians, or by DILHR in eligibility
cases decided by that agency. An example might be 0 to
50% disability equals 40% of monthly salary, 51%-75%
equals 60% of salary, and 76%-100% equals 80% of salary.

B. Amend § 40.65 (5)(a) to except qualification for
benefits under § 40.63(4) as the basis for full duty
disability benefits at 80% of monthly salary.

ISSUEB: TERMINATION OF BENEFIT8. Duty disability benefits
are essentially lifetime income, under present law,
regardless of any change in circumstances including recovery
from the disability. There have been taxpayer complaints
about duty disability recipients who appear to be performing
tasks inconsistent with their claimed disablility.

POSSIBLE REACTIONS

A. Allow DETF to order periodic medical re-examinations.

B. Provide for termination of benefits upon recovery.
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III.

40.65 Death and Disability

Terminate duty disability benefits upon returning to
work for a different employer as a "protective” or as a
law enforcement officer or fire fighter or upon working
in any other occupation listed in s. 40.02 (48) or
which, if performed for a participating employer, would
be "protective".

1S88UE: DEFINITION OF QUALIFYING DIBSABILITY: The present
law inadequately describes the nature and degree of the

disability for which duty disability benefits are
intended.

POSSIBLE REACTIONS:

A.

Redefine the necessary disability in more objective
terms which focus on an inability to perform protective
occupation job duties for medically demonstrable
reasons, rather than the employe’s subjective opinion.

Insert description of requisite disability to include
Social Security style languade.

1. The benefits are intended for a protective
occupation participant who is unable to perform the
employer-required tasks of his or her employment
classification due to onset of a serious and
medically determinable impairment, whether physical
or mental, which can reasonably be expected to
result in death or to be permanent, or of indefinite
and long-continued duration.

2. A "medically determinable impairment" means a
physical or mental impairment resuliting from
anatomical, physiological or psychological
abnormalities which are demonstrable by medically
acceptable clinical and laboratory diagnostic
techniques.

Repeal and recreate the eligibility criteria under

§ 40.65 (4) to emphasize required severity of the
impairment and to eliminate the present "light duty" and
"promotional opportunity” criteria.

Set new standards.

1. The impairment must be so severe that one or more of
the following is permanently, not just temporarily,
true:

a. The participant is terminated by the employer on
the grounds that the participant is unable to
perform the duties of the employment by reason
of the impairment.
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Iv.

b. The participant is medically required to
. terminate employment for the employer by reason
of the impairment.

¢. The only available employment from the same
employer that the participant is medically
capable of performing is either:

(1) A job with reduced annual earnings, as
defined by s. 40.02 (22).

(2) A job other than as a protective occupation
participant under s. 40.02 (48m).

d. The employer denied the employe a specific
promotion for which the employe otherwise
qualified, based only on the employe’s
impairment.

TSSUE: EMPLOYER OFFERS OF EMPLOYMENT: The present law does
nothing to encourage a person gqualifying for duty disability
benefits to continue to work for the same employer. Some
employers are willing and able to offer employment which
accommodates the employe’s disability, and the new ADA Law
requires employers to make reasonable accommdations for
continued employment.

POSSIBLE REACTIONS:

A. Create a new subdivision, § 40.65 (5)(b)5m, to offset
nconstructive earnings." Offset against duty disability
benefits the "monthly salary" of a job, regardless of
employment category (i.e., protective, general, etc.},
offered to the participant by the same employer, which
the participant is capable of performing, but which the
participant declines.

2. “"Monthly salary" for this offset is to be initially
computed and then indexed in the same manner as for
computation of duty disability benefits.

3. The terms of offers under this provision, including
designating specific "accommodation" jobs, may be
the subject of collective bargaining.

4. This offset shall cease if offer of accommodating
employment is withdrawn by the employer, if the
participant has greater offsetting income under
§ 40.65 (5)(b) 6, or if the participant receives a
disability or retirement annuity under any provision
of this chapter except s. 40.63 (4), Stats.
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VI,

WORKER 'S COMPENSATION COORDINATION: There is no requirement
to apply for workers compensation benefits before applying
for duty disability benefits, or vice versa. Since these
matters are handled separately, it is at least possible for
a person to obtain duty disability benefits although found
ineligible for workers compensation benefits. Some
employers and their third party insurers aggravate this
problem by admitting a person gqualifies for duty disability
penefits but denying liability for workers compensation.

POSSIBLE REACTIONS

A. Bar eligibility for duty disability if the applicant has
previously been found ineligible for basic or permanent
disability (PTD or PPD) award for the same injury or
disease in a workers compensation proceeding.

B. Terminate payment of duty disability benefits if, after
approval, a workers compensation proceeding determines
the person is not entitled to either permanent
disability (total or partial) or basic workers
compensation benefits.

1. Regquire repayment of duty disability benefits
already paid. '

c. Compel employer to take self-consistent position with
respect to existence of any permanent disability,
occurrence of any injury, and whether injury or disease
is work related, between workers compensation
proceedings and duty disability application and appeal.

1. An admission by the employer that the
participant qualifies for duty disability
benefits shall also be an admission for workers
compensation proceedings and binding upon the
employer’s insurers.

ISSUE: DIBCIPLINARY ACTIONS8: A number of applicants for
duty disability benefits terminated employment due to
disciplinary proceedings. Use of the duty disability
program by employers to "dump” undesirable employes or to
guarantee income to persons guilty of misconduct is an abuse
of the program.

POSSIBLE REACTIONS:

A. Bar eligibility for duty disability benefits if the
qualifying termination of employment or change in pay or
job duties was associated with disciplinary action.
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VII.

40.65 Death and Disability Benefits

IBBUE: TIME LIMITS: There are, under present law, no

time limits governing when an application for duty
disability benefits must be made or when an appeal of
the DETF decision on the application must be taken.

All other DETF determination are appealable for 90 days.

POSSIBLE REACTIONS:

Since AN APPLICANT must know that a termination of
employment, change in pay OF duties or promoticnal
denial is based solely on disability, set a time limit
for applying based both on date of injury and
termination of employment or protective status. The

applicant must apply within both of the following two
deadline periods:

1. No later than 90 days after the earliest of the
following events:

a. Termination from employer where onset of
impairment cccurred.

b. Ceasing to be "protective occupation
participant”

c. Ceasing to be "participating employe”

2. Within 2 years from:

4. Date of injury, if the impairment results from
an injury.

e. The date the participant or employe’s surviving
spouse knew or ought to have known of the nature
of a disease-caused impairment and its
relationship to the employment.

Appeal of denial of duty disability application to DILHER
must be received by DILHR, in writing, within 90 days
after the date the Department of Employe Trust Funds
notice is sent to the applicant’s address as shown on
the application form.

Require injured participant to give notice to employer,
under the same terms as apply to workers compensation
claims under § 102.12, Stats.
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VIII. ISSUE: COST SHIFTING: Cost shifting by employes and
employers from workers compensation insurance liability to
the duty disability program are inflating the costs of the
duty disability program to all protective employers. The
present law provides insufficient incentives and sanctions
to encourage persons to obtain the workers compensation
benefits. Yet, as pointed out in the 1987 audit, it is
generally impossible to gqualify for duty disability benefits
without also being entitled to workers compensation.

Tn addition, a number of duty disability recipients are
attempting to obtain both duty disability and workers
compensation benefits for the same injury by collecting the
workers compensation benefits before applying for duty
disability, then arguing that the offset under the present
1aw does not include previously received workers
compensation. Other duty disability recipients compromise
workers compensation claims because they have no incentive
to pursue them, then argue that their workers compensation
penefits have been determined and that their duty disability
benefits should no longer be reduced by the 5% mandated
under present law.

POSSIBLE REACTIONS:

A. In § 40.65 (5)(b)(intro.) Increase from 5% to 15% the
amount of duty disability benefits to be withheld until
recipient obtains a worker’s compensation award.

B. Repeal and recreate § 40.65 (5) (b)3 to provide for the
offset against duty disability benefits of all workers
compensation awards not already treated as earnings by
the WRS, except for awards paid for an injury or disease
completely unrelated to the impairment which entitles
the participant to duty disability benefits. The offset
shall be made regardless of when the workers
compensation benefits were paid, except as follows:

1. 25% of the workers compensation benefits awarded to
the participant may be retained by the emplove,
without offset against duty disability benefits.

2. Workers compensation benefits expressly identified
in the award as not being payable to the employe,
such as attorney fees or medical expenses, may not
be offset against duty disability benefits.

C. Workers compensation benefits already paid to the
participant when DETF computes the reduction in duty
disability benefits shall be treated as if they were
paid as a single lump sum. The lump sum offset shall be
computed as under present s. 40.65% (5){(b}3.
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IX.

40.65 Death and Disability Benefits

If the participant enters into a compromise which
results in dismissal of the workers compensation claim,
DETF shall continue to withhold 15% of duty disability
penefits while the compromise is in effect, unless DETF
was a party to the compromise, oOr approved its terms in
writing. 1In that case, the compromise will then be
treated as a workers compensation award, above.

ISSUE: RESPONSIBILITY CLARIFICATIONS. The present s.
40.65 (2) (b) inadequately summarizes the
responsibilities of the employer, the physicians and the
DETF concerning evaluation of an application for duty
disability benefits.

POSSIBLE REACTIONS:

clarify law to indicate that the medical reports are for
the purpose of obtaining professional medical opinions,
to a reasonable degree of medical certainty, as to:

1. The existence of medically determinable impairment.

2. The description of the specific nature of the
impairment and the associated limitations.

3. The percentage of total disability to the body as a
whole.

4. The expected duration of the impairment.
5. The cause of the impairment.

6. The particular injury or occupational disease that
resulted in the impairment.

7. Any other medical information requested by DETF in
order to make its determination of eligibility.

Medical reports filed with DETF in connection with an
application for duty disability benefits must be recent,
no more than 6 months old.

Clarify law to indicate the information sought from the
employer includes:

1. Any Knowledge of reasons for termination of
employment or changed pay or job duties, including
disciplinary action, or other reasons besides
impairment.

2. Any medical reports or information known teo the
employer concerning the claimed disability.
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X.

XI.

3, A binding admission or denial that either:

a. The injury causing the impairment occurred in
the performance of duty.

b. The disease causing the impairment results from
the occupation.

p. Allow the employer to compel an independent medical
examination (WI) of the participant in order to decide
whether to certify that a disease is occupational.

E. Clearly permit the employer to veto the application.
Preserve the effect of the present law by mandating that
the application be denied if the employer so requests,
or if the employer refuses to make the admissions
necessary to qualify the participant to duty disability
benefits.

F. Provide that DETF shall make a determination on the
application based on its review of the information
furnished by the applicant, employer and physicians.
DETF'’s determination of whether the information is
sufficient to show the applicant gqualifies under § 40.65
should continue to be appealable to DILHR.

G. Clearly allow both the employer and participant to
appeal a DETF eligibility determination to DILHR.

TSSUE: EMPLOYER RESPONSES: Some employers abuse the
application process by refusing to respond to DETF requests
to act on the application, thereby delaying any resolution
of the application.

POSSIBLE REACTIONS:

A. Require the employer to respond to request for Employer
certification by DETF within 90 days, or the failure to
respond is a refusal to certify, resulting in a denial.

8. Allow applicant to recover reasonable costs from the
employer if the participant prevails in an appeal of a
denial based solely on the employer’s rafusal to
respond.

‘I88UE: SURVIVOR BENEFIT8. Duty disability benefits under

40.65 provide only limited spousal benefits if the
disability results in death. Some duty disability
recipients take separation penefits from the WRS, ending any
entitlement to retirement and death benefits. Retirement
penefits are offset against duty disability benefits,
reducing costs tc employers of the duty disability program.
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PO8S8IBL EACTIONS:

A. Terminate all entitlement to duty disability benefits if
the recipient ceases to be a participant for a reason
other than death, thus discouraging separation benefits.

or
8. Provide that WRS separation benefits shall be a total
offset to 40.65 benefits until exhausted, in lieu of the
existing "present value" offset.

X1I. ISSUE: BARS TO ELIGIBILITY: To conform to the above
suggestions, express bars to eligibility for duty
disability benefits should be stated in a subsection to
be created.

POSEIBLE REACTIONS:

E. 1In addition to the express bars already stated, the list
of persons who are ineligible for duty disability
benefits should include:

1. Person no longer a participant in the WRS at time of
application.

2. ©Person not a protective occupation participant at
time of application.

a. However, a WRS participant would be deemed a
protective, only for purposes of this paragraph,
who terminated protective status no more than 90
days prior to the application because:

(1) Terminated by the employer due to inability
to perform the job due to the impairment.

(2) Medically required to terminate employment
due to the impairment.

(3) Only job available and able to perform was
non-protective. [See the 3 respective
criteria for severity of disability under

Issue C]
3. Time-barred. [See proposed time limits].
XITI. ISSUE: WR BOARD RESPONSIBILITIES. Presently § 40.65

(3), (5)(b){intro.), and (6) provides that the Wisconsin
Retirement Board is responsible for determining the
amount of "monthly salary,"” amount of benefits, amount
of reductions, any termination or suspension of
benefits, etc. This board meets only guarterly. In
actual practice, the DETF makes these determinations and
provides for an appeal to the WR Board.
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XIV.

POSSIBLE REACTIONS:

a. Amend current language to clearly state that the
Department of Employe Trust Funds, not the Wisconsin
Retirement Board, will initially make all determinations
under § 40.65. Except for an appeal to DILHR concerning
the eligibility for benefits, as expressly provided, a
nrimely appeal" of any other DETF determination may be
made to the Wisconsin Retirement Board.

ISSUE: MEDICAL RECORD CONFIDENTIALITY: Medical records
are required to be held strictly confidential by DETF,
under § 40.07(2). Even the participant has no access to
these reports except by court order or after a
disability appeal is bequn. As a result, DETF may not
now disclose physician reports concerning a duty
disability application to the employer. This has
resulted in unnecessary denials when employers who did
not have any medical information refused to approve the
application.

POSSIBLE REACTIONS:

A. Revise s. 40.07 (2), Stats., to allow disclosure of
medical records concerning the duty disability
application to the employer, after an application for
duty disability benefits is received by DETF, and to
DILHR and the parties, after an appeal is filed.

I8SUE: DEFINITION OF "MONTHLY SALARY": With increasing
frequency, duty disability recipients are challenging their
employer’s computation of the "monthly salary" from which
DETF computes duty disability benefits. Under § 40.02
(41m), the "gross amount paid" excludes overtime not
received on "a regular and dependable basis." The term has
never been defined by statute or rule.

POSSIBLE REACTIONS:

4. Redefine "monthly salary"” as the amount of "earnings" as
defined by § 40.02 (22} reportable to the Wisconsin
Retirement System for the calendar year immediately
preceding the effective date for duty disability
benefits.

{88UE: OLD LAW APPLICATION: The present § 40.65
contains an outdated procedure for applications made
prior to May 3, 1988. This has recently been
misinterpreted by one DILHR administrative law judge to
require a person who filed a denied and dismissed
application before 1988 to follow the "old law"
procedures even when filing another application today.
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XVII.

POSSIBLE REACTIONS:

A. Repeal s. 40.65 (2)(a), since no application may now be
filed prior to May 3, 1988.

B. Amend s. 40.65 (2)(Db){intro.) to apply to all
applications made on or after May 3, 1988, deleting "who
£iest apply ...".

T8SUE: PRESUMPTION CLAUSE: Under present law, some fire
fighters are presumed to have an occupational disease for
purposes of determining eligibility for duty disability
benefits. The presumption does not expressly apply to
workers compensation benefits, resulting in cases of persons
receiving duty disability benefits who are not eligible for
workers compensation.

POSSIBLE REACTIONS:

A. Make presumption of occupational disease uniform with
respect to both s. 40.65 and ch. 102 (workers .
compensation) benefits by making § 891.45 (the so-called
nfire fighter’s heart and lung" presumption) a
rebuttable presumption applicable to both 40.65 and
workers compensation.




® Madison, Wisconsin 53719-1167 ® Telephone 608/271-8850

WISCONSIN OFFICE
DATE: December 12, 1994
TO: Blair Testin

Retirement Research Committee =Tl
FROM: Dennis Boyer "*ﬁ
RE: Questions Concerning 40.65, Duty Disability

Roy Kubista has informed me that his informal conversation would best be
followed up by a formal AFSCME request in this area.

By way of background, [ can disclose that the unions continue to meet on this
subject and have initiated contact with the larger employers as well. It appears
that all groups are somewhat uncertain as to the trends and projections under
40.65.

The idea of an independent, union-sponsored study of 40.65 has been broached.
but AFSCME is uncertain about the timing and efficiency of this approach.

Your 9/15/93 memo to RRC did outline a number of key elements in a clear and
concise fashion. It is my view that an update of that memo would be useful. In
addition, the various unions would find it helpful to review the current status.
trends and projections of costs, number of claims and occupational breakdowns.
Along with that, there is interest in the actual rates of individual employers and in
a summary of administrative problems.

Your assistance is deeply appreciated. Please contact me if you have any
questions about this request.

DB:sp
xc:  Sandra Bloomfieid Marty Beil
Bob Lyons Roy Kubista
Mark Zeier, IAFF David Clarenbach, IAFP
Steve Woermer, WPPA Ken Opin. WFT
Ed Huck

American Federation of State, County and Municipal Employees, AFL-CIO
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February 8, 1995 T T N

Tom Korpady

Dept. of Employe Trust Funds
GEF 1. Room 171

Madison, Wl 53702

Dear Mr. Korpady:

We are writing to request information regarding the Section 40.65 Duty Disability fund
for protective employes administered by the Department.

Specifically we would like information on the following:

. The reason for the differential between the employer's Duty Disability
contribution rate and the claims experience level.

* If the purpose of the differential is to make up for losses incurred in the early
years of the fund, when does the Department anticipate the fund will be
whole? If past losses have been recaptured, why have employers not
experienced a commensurate decrease in their contribution rate?

- The process for providing oversight in regard to offsets for an employes outside
income, i.e. does the Department use income tax returns to crosscheck a
recipients income.

® A list of the current duty disability recipients, their occupation and age at
which they began to draw 40.65 benefits and their current age. and the
municipality responsible for paying the benefit.

We want to thank you in advance for providing us with this information.

/ﬂ/&,@// 2= /Z/;,Z/\/
Mark O. Zeier

President
Professional Firefighters of Wis,

R??&b;%a ’ | N‘g&‘

Legislative Research Analyst
AFSCME

E ward J. Huck
ExecUtive Director

Alliance of Citues@\

Steven Werner
Legistative Representative

Working '!‘ogéthér for Better Govemment -




STATE OF WISCONSIN

Department of Employe Trust Funds

February 23, 1995

EDWARD J HUCK EXECUTIVE DIRECTOR n Reply Refer To:
ALLIANCE OF CITIES

14 W MIFFLIN

PO BOX 336

MADISON WI 53703 0336

i< ey
A
on

rD{

ol

1

FER 2 71895

Dear Mr. Huck:
This in response to your correspondence co-signed by Mr. Zeier, Mr. Werner and Mr. Kubista.

I regret that I am unable to comply with your request for a listing of current 40.65 benefit
recipients due to the prohibitions contained in ss. 40.07(1), (2) and (3), Wis. Stats. In lieu of that
I have enclosed a copy of a report showing the number and benefits totals paid to 40.65 benefit
recipients by employer. I hope this substitute report will be of some value.

[ have also enclosed a copy of an excerpt from the 13th Annual Actuarial Valuation of the
Wisconsin Retirement System. This Valuation is prepared by our consulting actuaries and is
used by the Employe Trust Funds Board in setting the contribution rates for the various programs
that the Board oversees. You will note in the report on page [1-5, that 1993 was the first year that
the plan's cash deficit was eliminated.

When the 40.65 duty disability benefit program was created, it was the Legislature’s express
intent to have the program pre-funded on (to as great an extent as possible} a level employer
contribution basis.

Indeed. the volatility of the pay-as-you-go approach that most employers used to fund the 66.191
program was cited as a major problem that needed correction under the new 40.65 plan. To this
end, initial contribution rates for 40.65 were set at 0.2% of payroll. This initial rate was
recommended by the Board's actuary and was based primarily on the number of 66.191 benefits
then being paid.

It soon became apparent that the dynamics of the new program were so fundamentally different
than 66.191 that its claims experience was irrelevant and could not be used to develop actuarial
assumptions for setting 40.65 contribution rates. As a consequence, the program incurred a
substantial cash deficit by only the second year of its existence. The Board moved quickly to
resolve the funding problem, but despite annual increases in the required contribution rate, the
plan continued to generate deficits until 1990. From 1990 on, the contribution rate has generated
greater income than the concurrent benefit payments, and as noted above, the close of 1993 saw
the first positive balance since the plan's inception.

Eric Stanchfield

Secretary

201 East Washington Avenue
P.O. Box 7931
Madison, Wisconsin 53707




Mr. Edward J. Huck
February 23, 1995
Page 2

While we are now generating positive cash flow, we are nowhere near full pre-funding. In fact,
you will note that the actuary has estimated a contribution of 1% of payroll will be needed to
amortize over thirty years the shortfall that has accrued to date. The remaining 2.2% of payroll
contribution rate is allocated to current claims cost, and will be sufficient only if claims
experience stabilizes at the current rate.

We are hopeful that this stabilization has occurred and that the current rate structure will
adequately fund past, current and future benefits. If the program is truly stabilized, then
employers can expect to see the current situation eventually reversed, and the level contribution
rate will, in most cases, be less than the employers' current annual claims payment.

Your third question relates to our process for discovery and application of offsettable income.
Each year, every 40.65 benefit recipient is required to file with the Department an income
certification detailing any source and amount of offsettable income. In addition, every 40.65
benefit recipient must, by statute, annually provide the Department with a certified copy of their
state or federal income tax return. The recipients are warned that any false or withheld
information could lead to termination of their 40.63 benefit, and we suspect that this consequence
is a powerful deterrent to under-reporting. Finally, we will investigate any reports of unreported
income, and we encourage employers and others whao become aware of unreported income to
alert us.

I hope this information has been helpful to you and I encourage you to contact me if you have
further questions about this program and our administrative processes.

Sincerely,
/}/4@

Thomas C. Korpady, Director
Health and Disability Benefits
(608) 266-0207

FAX (608) 267-0633

TK:sl

ce: Mark D. Zeier
Steven Wermner
Roy E. Kubista
Blair Testin

Enclosure
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Section 40.65 Duty Disability

Summary of Benefits

Section 40.65 duty disability benefits for protective occupation participants were added in 1982. Benefits are

summarized below.

Eligibility. Duty-related injury or disease that is likely to be permanent, which causes a
protective occupation participant to retire, accept reduced pay or light duty assignment or, in
some cases, that impairs promotional opportunities.

Amount. 80% of salary (75% if partially disabled), less the following offsets.

Social Security
Unemployment compensation
Worker’s compensation
Any other WRS benefit
All earnings from the empioyer under which the disability occurred
A percent of other earnings as follows:
173 of earnings less than 40% of monthly salary
1/2 of earnings between 40% and 80% of monthly salary
2/3 of earnings over 80% of monthly salary.

Survivor Benefits.

Pre-5/3/88;
173 of earnings to surviving spouse, plus
$15/month to each unmarried child under age 18.

Post-5/3/88:
172 of earnings to surviving spouse, less amounts payable on behalf of surviving children
1/10 of earnings to each unmarried child under age 18.

Increases After Retirement.
To age 60: In accordance with WRS salary index.

After age 60: In accordance with WRS dividend increases.

Contributions. Vary by experience and group size.

Wisconsin Department of Employe Trust Funds -1
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Section 40.65 Duty Disability
Benefits Being Paid December 31, 1993

By Year Incurred

Benefits
Year % of
Incurred No. Annual § Payroll
e ey

1982 18 $ 364,221 07%
1983 9 423,972 .08
1984 41 901,055 A7
1985 54 1,120,955 22
1986 56 1,330,153 .26
1987 50 1,086,785 21
1988 63 1,320,531 25
1989 69 1,239,451 24
1990 56 918,734 13
1991 52 1,020,742 20
1992 57 1,311,834 25
1993 15 334,305 .06

Actuarial
Liability

$ 3,703,525
4,043,377
8,945,365

11,977,849
14,156,017

11,647,345
14,408,317
13,863,961
10,819,861
11,993,545

15,240,997
2,315,989

Reporting for 1992 and 1993 is incomplete. Conclusions can not yet be drawn regarding these years.

Benefits Being Paid December 31, 1993
By Type of Recipient

Disabled participants

Survivor beneficiaries

No. Annual $ % of Payroil
523 $11,116,795 2.14%
27 255,942 0.05

Wisconsin Department of Employe Trust Funds
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Social Security
Unemployment Compensation
Worker’s Compensation
WRS Benefits

- Separation

- Regular Disability

- Special Disability

- Normal Retirement

Total Offsats

Net Offsets

Section 40.65 Duty Disability

Annual Benefits
Before and After Offsets
December 31, 1993

Annual $

Annuai benefits before offsets

Adjustment for offsets greater
than base benefit

Annual benefits after offsets

$ 544,636
¢

442,420
526,465
2,559,973
1,266,994

249,115
5,639,604 *

286,693
$5,352,911

$16,725,648

$ 11,372,737

Present value of benefits being paid
Reserve for incurred but not reported claims

Wﬁ

*  Total offsets are 34% of gross benefits before offsets.

$123,116,148
4,630,000

Number of Claims
With "X" Offsets Applied

X" Number
0 L2
i 3311
2 101
3 16
Total Claims 550

$127,746,148

Wisconsin Department of Employe Trust Funds
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Section 40.65 Duty Disability

Comments

Financial Progress. As of December 31, 1993, the payout rate from this program has increased to 2.19%
of covered payrolt (up from 1.99% a year ago). Pertinent elements of the present financial picture include:

o The plan cash deficit was eliminated during 1993.

e The average total contribution rate for 1993 was approximately 2.8% of covered payroll.
This rate does not appear to be sufficient to achieve a fully reserved status under which
plan assets equal the present value of benefits being paid (curreatly $123 million).

e ‘The contribution rate currently in effect (1994) will generate approximately 3% of
covered payroll. This rate appears to be sufficient to achieve a fully reserved status over
a 40 year period.

e To target a fully reserved status over a 30 year period, the average contribution rate
would have to be increased by 0.2% of payroll to 3.2% as follows:

Provision for annual incurred claims 22%
30 year amortization of accrued shortfall 1.0
Total 3.2%

Two rate schedules are presented on page I1-6 for the Board's consideration. Alternate A is a continuation of
the present rate which would amortize the unfunded liability over approximately 40 years. Alternate B is

intended to generate revenues to achieve full reserve funding over 30 years.

Interaction with WRS. The weighted average total protective occupation contribution rate under WRS has
decreased by 2.4% of payroll over the last 8 years. Much of the rate decrease is believed to be a result of 2
shifting of liabiities to the 40.65 program. Under present law, this liability shift will continue since some
benefits currently being pre-funded in WRS will become payable under 40.65 instead of under WRS. We will
be prepared to discuss options for statutory change the board could consider to stabilize rates in both programs.

Wisconsin Department of Employe Trust Fuads 1§
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Section 40.65 Duty Disability
Rate Schedule
December 31, 1993 Valuation

% of Covered Payroll
Alternate A
(Present) Alternate B Applicable to
1.4% 1.6% Groups with claims payout during the prior
year of less than or equal to 0.5% of payroll.
1.9 2.1 Groups with one claim in which the payout
during the prior year exceeded 0.5% of pay-
roll, and groups with two or more claims in
which the payout was more than 0.5% but
less than 1.0% of payroll.
2.9 3.1 Groups with two or more claims in which the
l payout during the prior year was more than
1.0% but less than 2.0% of payroll.
4.4 4.6 Groups with two or more claims in which the
payout during the prior year was more than
2.0% and less than 3.0% of payroll.
5.4% + 172 of 5.6% + 172 of Groups with two or more clairs in which the
! claims over 5.4%* | claims over 5.6%* | payout exceeded 3.0% during the prior year.

— —

* The 50% experience factor is based on claims incurred during the last 4-1/2 years.

1t would not be unreasonable to continue the present rate schedule {(Alternate A). However, in light of (i) the
low ratio of assets to liabilities in this program, and (ii) the largely offsetting WRS rate decrease for the
protective occupation groups, we recommend adoption of Alternate B effective January 1, 1995.

[Note: Alternate B rates were approved by ETF Board on 6/30/94]

Wisconsin Department of Employe Trust Funds ) {revised 7/29/94) 116




JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

State of Wisconsin \ AND THE RETIREMENT RESEARCH COMMITTEE

BLAIR L TESTiN
RESEARCH DHRECTOR

BOOM 316; 110 E. MAIN STREET
MADISON WISCONSIN 53703

{608) 267-0507

June 5, 1995 - FAX (608) 267-0675

TO:

FROM:

RE:

o 8. 66.

Retirement Research Committee Members
£ <"Tm'
Blair Testin, RRC sStaff (-21 ¥

40.65 Death and Disability Benefits and Issues

91 Law Prior to 1982, duty-related death and

disability benefits for protective occupation participants
(P.O.P.) were governed by s. 66.191, Stats. This benefit program
was administered by DILHR and was completely separate from the

Wisconsin

Retirement Fund (WRF). The benefits were paid directly _

by the employer involved and were in lieu of disability benefits
payable from the state retirement plan, but they did not effect -
eligibility for regular retirement benefits under the WRF. ¥

Problems noted with the old 66.191 program included the

following:

The 66.191 benefits were not coordinated with other
income replacement programs such as the WRF, Social
Security, Worker’s Compensation, etc.

The 66.191 benefits were not funded on an actuarial
basis, but rather were paid by each employer from
current salary appropriations.

vVarious insurance carriers were unwilling to insure
this program and, hence, there was no spreading of
employer risk.

Because the benefit was based upon one-half the salary
at the time of disability without indexing, the benefit
could become inadequate for a participant injured at an
early age.

Because 66.191 benefits were in addition to WRF
retirement benefits, the two programs could provide
overcompensation for those disabled near retirement.

1981 Bession. Because of the problems noted above, the RRC

established a special Ad Hoc Committee composed of both employee
and employer representatives which developed a new death and
disability program addressing most of the problem areas noted
with the old program. The new plan essentially provided a
guaranteed income replacement of 80% of the monthly salary paid




40.65 Death and Disability Benefits and Issues
Page 2

at the time of disability, subject to indexing, but offset by any
income from other sources such as the state retirement plan,
Worker’s Compensation, Social Security, or reemployment. This
new program had little or no precedent in other states. These
recommendations were enacted into law by Ch. 278, Laws of 1981,
replacing the benefits previously provided under s. 66.191,
Stats.

1987 Session. After enactment of the new program, it became
apparent that the number of applications and costs of benefits
were greatly exceeding the level assumed by the original
actuarial valuation. It was also noted that the role of the ETF
in determining benefits under s. 40.65 was unclear, that spousal
benefits were generally inadequate if the disabled participant
died from such injuries, and that there was not a clear ETF
responsibility to check for offsets from other income sources.

Because of these shortcomings with the new program, the RRC
appointed a new Ad Hoc Subcommittee to provide recommended
changes to the s. 40.65 program. In addition to addressing the
above issues, the Ad Hoc Committee recommended some reductions in
the 80% guarantee for those who were not totally disabled or for
those who had over 25 year of service and, hence, had substantial
retirement benefit accruals. The recommendations of the Ad Hoc
Committee which may best be defined as "fine-tuning" of the 40.65
program were enacted into law by 1987 Wis. Act 363.

1993 Session. In spite of the fine-tuning and other adjustments
by the 1987 legislature, the costs of the s. 40.65 program have
continued to grow, and the plan currently has a substantial
unfunded liability. during the 1993 session several counties
adopted resolutions requesting revisions to the 40.65 progran,
and the DETF continued to note problems in the administration of
the death and disability program.

Because of these continuing concerns, a special work group was
appointed by the RRC in 1993, including one of the Co-Chairs of
the RRC, and staff from the Committee and the ETF. Employer and
employee representatives were not included in this work group.

An issue paper was presented to the RRC at its meeting of
December 1, 1993, and noted the following issues:

- There is little difference in the disability benefits
provided for those who are totally disabled vs. those who
are partially disabled.

- The duty disability benefits are essentially lifetime income
regardless of changes in the circumstances including
recovery from the disability.




40.65 Death and Disability Benefits and Issues
- Page 3

- s. 40.65 program would benefit from a clarification as to
the nature and degree of disability for which benefits are
intended.

- Present provisions do not encourage a disabled protective to
continue to work for the original employer, even if such
enmployment is offered as may now be required under ADA law.

- There is no requirement that a disabled protective apply for
a worker’s compensation benefit before applying for 40.65
disability benefits.

- Some employers may use the s. 40.65 program to terminate
employees who are deemed undesirable.

- There are presently no time limits governing applications,
appeals, or when an employer must act relative to a 40.65
benefit application.

- There appears to be some cost shifting by employees and
employers from the Worker’s Compensation program to the duty
disability program, which inflates the costs of the latter.

- There is no reguirement that a person be a protective or
active participant upon date of application.

The RRC took no specific action relative to the issues and
possible alternatives that were presented in the December 1, 1993
memo.

1995 Session. There continues to be correspondence and concern
on the s. 40.65 program during the current session.
Correspondence from AFSCME dated 12/12/94 requested additional
information and an update on the 1993 memo to the RRC {copy
attached). Also, correspondence from the Wisconsin Alliance of
Cities which included signatures of three representatives of
employee groups requested the DETF to provide additional
information on the 40.65 program (copy attached). Lastly, Mr.
Korpady of the DETF staff did respond to the Wisconsin Alliance
of Cities with added information including a list of current
contribution rates for the various employers covered by the 40.65
program, and also excerpts from the most recent actuarial

valuation which led to additional increases in s. 40.65 costs for
1995 {(copy enclosed).




40.65 Death and Disability Benefits and Issues
Page 4

RRC Staff gﬁggestion. It is apparent that problems relating to
the administration, benefit levels, quallflcatlons and costs of

the s. 40.65 death and disability program continue. The RRC
remains the body with the respon51h111ty to make recommendations
to the legislature on pension issues as they arise. Therefore,
the RRC staff suggests the following:

- That a subcommittee of RRC members only be appointed and
chaired by an RRC officer.

- That technical assistance be provided to the subcommittee by
ETF staff involved in the program administration (Korpady).

- That the RRC staff memo dated 12/1/93 be a starting point
for discussion of problem areas.

- That public input be invited from both empleyee and employerx
representatives.
- That the subcommittee develop and submit recommendations to

the RRC for posszble 1ntroduct10n during the 1%95
legislative session. =
ATTACHMENTS
- December 1, 1993 RRC Staff Memo on 40.65.
- AFSCME Letter Dated December 12, 1994.
- Wisconsin Alliance of Cities Letter Dated February 8, 1995.

- ETF Memo Dated February 23, 1995.
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SECTION 40.65 DUTY DISABILITY
” SUMMARY OF BENEFITS

Section 40.65 duty disability benefits for protective occupation participants were added in 1982.

Benefits are summarized below.,

Eligibility. Duty-related injury or disease that is likely to be permanent, which causes
a protective occupation participant to retire, accept reduced pay or light duty

assignment or, in some cases, that impairs promotional opportunities.
Amount. 80% of salary (75% if partially disabled), less the following offsets.

Social Security
Unemployment compensation
Worker's compensation
Any other WRS benefit
All earnings from the employer under which the disability occurred
A percent of other earnings as follows:
1/3 of earnings less than 40% of monthly salary
1/2 of earnings between 40% and 80% of monthly salary
2/3 of earnings over 80% of monthly salary.

Survivor Benefits.

Pre-5/3/88 and certain state employees:
1/3 of earnings to surviving spouse, plus
$15/month to each unmarried child under age 18.

Post-5/3/88:
1/2 of earnings to surviving spouse, less amounts payable on behalf of

surviving children
1/10 of earnings to each unmarried child under age 18.

Increases After Retirement.

To age 60: In accordance with WRS salary index.

After age 60: In accordance with WRS dividend increases.

Contributions. Vary by experience.

Wisconsin Department of Employe Trust Funds i-1




SECTION 40.65 DUTY DISABILITY

BENEFITS BEING PAID DECEMBER 31, 1995

BY YEAR INCURRED
Benefits
Year % of Actuarial
Incurred No. Annual § Payroll Liability
1982 18 § 371,122 .06% $ 3,621,732
1983 19 449,909 .08 4,065,888
1984 40 927,227 16 8,767,908
1985 54 1,169,578 20 12,034,980
1986 55 1,401,488 .24 14,373,360
1987 50 1,131,070 19 11,757,324
1988 62 1,396,238 24 14,752,944
1989 70 1,312,495 22 14,192,436
1990 55 982,316 17 11,242,944
1991 56 1,127,114 19 12,703,536
1992 62 1,421,817 24 16,632,228
1993 48 928,134 16 11,070,612
1994 22 490,809 .08 5,667,696
1995 9 129,606 02 1,584,312
T otk | 60| 513238983 | 235% | S142,467,900

BENEFITS BEING PAID DECEMBER 31, 1995

Reporting for 1994 and 1995 is incomplete. Conclusions can not yet be drawn regarding these years.

BY TYPE OF RECIPIENT
No. Annual § % of Payroll
Disabled participants 591 $12,978,712 2.21%
Survivor beneficiaries 29 260,211
Total L 620 | 813238923 |

Wisconsin Department of Employe Trust Funds
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SECTION 40.65 DUTY DISABILITY

ANNUAL BENEFITS
BEFORE AND AFTER OFFSETS
DECEMBER 31, 1995

Offsets Annual §
Annual benefits before offsets $ 19,474,917
Offsets
Social Security § 773,142
Unemployment Compensation 0
Worker's Compensation 504,486
WRS Benefits
- Separation 583,623
- Disability 2,716,035
- Normal Retirement 1,677,217
Earnings 240,234
Total Offsets 6,494,737
Adjustment for offsets greater
than base benefit 258.5
Net Offsets $6,236,174
Annual benefits after offsets $13,238,743
Present value of benefits being paid $142,467.900
Reserve for incurred but not reported claims 3.168.000
Total $145,635,900
* Total offsets are 32% of gross benefits before offsets.
NUMBER OF CLAIMS

WITH "X" OFFSETS APPLIED

nx" Number
0 112
1 368
2 125
3 15
Total Claims 620

Wisconsin Department of Employe Trust Funds
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SECTION 40.65 Dury DISABILITY
COMMENTS

2.25% of covered payroll (down from 2.27% a year ago). Pertinent elements of the present financia]

picture include:

* The plan cash deficit was eliminated during 1993, During 1995 benefit reserves
increased from $5.5 million to $13.3 million.

® The contribution rate currently in effect ( 1996) will generate approximately 3.4%
of covered payroll. This fate appears to be sufficient to achieve a fully reserved

é status over a 27 year period (down from 40 years) provided that the group size

stabilizes at about its current level, as follows: 1
b
Provision for annual incurred claims 2.2% Lo 5 ” 7t
i ‘:\; . ﬁ;’f
27 year amortization of accrued shortfall 1.2 ;g%
Total 34% LS
}/&/ﬁ g AR K

Interaction with WRS. The weighted average total protective occupation contribution rate under

WRS has decreased by over 4% of payroll over the last 10 years. Much of the rate decrease is

|

’
’

shift will continue since some benefits currently being pre-funded in WRS will become payable under
40.65 instead of under WRS. We will be prepared to discuss options for statutory changes the board

could consider to stabilize rates in both programs.

]
|
N

|
i
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SECTION 40.65 DUTY DISABILITY

RATE SCHEDULE: PRESENT AND PROPOSED

DECEMBER 31, 1995 VALUATION

% of Covered Payroll
Present Proposed Applicable to
1.6% 1.6% Groups with claims payout during the prior
year of less than or equal to 0.5% of payroll.
2.1 2.1 Groups with one claim in which the payout
during the prior year exceeded 0.5% of
payroll, and groups with two or more claims
in which the payout was more than 0.5% but
less than 1.0% of payroll.
3.1 3.1 Groups with two or. more claims in which the
payout during the prior year was more than
1.0% but less than 2.0% of payrollL
4.6 4.6 Groups with two or more claims in which the
payout during the prior year was more than
2.0% and less than 3.0% of payroll.
5.6% + 1/2 of 5.6% + 1/2 of Groups with two or more claims in which the
claims over 5.6%* | claims over 5.6%* | payout exceeded 3.0% during the prior year.

* The 50% experience factor is based on claims incurred during the last 4-1/2 years.

Wisconsin Department of Employe Trust F unds
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WISCONSIN LEGISLATIVE AUDIT BUREAU
AUDIT SUMMARY Report 96-10

August 1996

DUTY DISABILITY PROGRAM

The Duty Disability program provides lifetime disability benefits to state and local government
protective workers, such as police officers and firefighters, who sustain on-the-job injuries that
prevent them from continuing to work in their protective positions. Over 16,000 employes are in
protective occupations, and 627 former workers or their families are receiving benefits. Benefit
payments in 1995 were $12.7 million.

In recognition of the greater risks to which protective workers are exposed, duty disability benefit
levels are higher than those for other government employes. Benefits can equal up to 80 percent
of the former protective worker’s final salary and are exempt from state and federal income
taxes. Benefits are paid for life and are adjusted annually for inflation. For 1996, the average
apnual tax-exempt benefit award is $31,388.

Since 1982, when benefits increased from 50 to 80 percent of final salary, the number of
protective workers filing new duty disability claims increased from approximately 10 per year to
an average of 49 per year, where it appears to have stabilized. However, the total number of
benefit recipients is increasing steadily because fewer than one person per year leaves the
program. While most employers support the program in recognition of the significant risks to
which protective workers are exposed, some have questioned the reasonableness, and in some
cases the equity, of the current program.

Benefit Levels Could Be Adjusted

When the program was modified in 1982, it was expected that partially disabled protective
workers would eventually find other employment. Qur review of program files showed that

73 percent of recipients had estimated disabilities of 20 percent or less. The most common
injuries were back injuries, with an estimated average disability level of 13 percent, and knee
injuries, with an average disability level of 16 percent. Rehabilitation experts and physicians we
spoke with indicated that non-protective workers with such disability levels typically would be
expected to re-enter the workforce in positions that require little to moderate physical exertion.
However, on January 1, 1996, 93.6 percent of duty disability recipients with disability levels of
20 percent or less reported no employment earnings. Therefore, some have questioned whether
the program contains sufficient incentives for physically able participants to pursue new careers.

The Legislature could consider several options to increase the incentives for recipients who are
physically able to re-enter the workforce. For example, benefit recipients could be required to
receive a functional capacity evaluation from the Division of Vocational Rehabilitation, which
would determine their ability to re-enter the workforce and the types of careers for which they

For More Information Contact the Legisiative Audit Bureau
131 W. Wilson Street * Suite 402 * Madison, Wisconsin 53703 * (608)266-2818



would be suited. In addition, to encourage re-training, tuition at the University of Wisconsin and
the Wisconsin Technical College System could be waived for duty disability recipients, as it
currently is for children of slain police and firefighters. Further, time limits could be placed on
the number of years for which recipients who are able to pursue new careers would be eligible for

benefits.

Periodic Medical Reviews Are Needed

Once a physician concludes an injury is likely to be permanent and an employe is certified for
duty disability payments, no reassessment is ever made to determine if the injury has healed.
However, for some injuries, a definitive assessment of permanency cannot be made. In our
review, we noted several examples in which an individual’s injury appears to have healed. In one
case, a duty disability recipient submitted a worker’s compensation claim several years after
being certified for duty disability with a back injury, and the physician found no evidence of a
disability. In another case, 13 months after being approved for duty disability benefits because of
a 12 percent disability to the back, a former protective employe spent over five months on active
military duty. However, without express statutory authority, the Department of Employe Trust
Funds, which is responsible for administering the Duty Disability program, is unable to review an
individual’s duty disability status.

Improvements to Program Administration Are Possible

To qualify for program benefits, an applicant must show that his or her disability is likely to be
permanent, that it caused retirement, a reduction in pay or position, or relegation to “light duty,”
or that it adversely affected opportunities for promotion. Applicants must file medical Feports,
and employers must certify that injuries occurred on the job. Several steps can be taken to
improve the comprehensiveness of the Department’s application-review process. Under current
procedures, physicians are expected to make non-medical judgments, while the role of employers
in reviewing applications appears to be limited. The statutes could be amended to transfer from
physicians to employers the responsibility for determining whether an injury caused an employe
to be assigned light duty or receive a reduction in pay or position, or whether it adversely affected
promotional opportunities. Physicians should retain responsibility for medical decisions, such as
determining the degree of an injury and whether it is likely to be permanent.
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State of Wisconsin \ AND THE RETIREMENT RESEARCH COMMITTEE

Do e JEn ff’ s
April 23, 1997 / AP o -

TO: Senator Rick Grobschmidt and Representative Judith Klusman
Co-Chairperson, JSCRS/RRC

FROM: Blair Testin, JSCRS/RRC Consultant

RE: Past Memos on s. 40.65

During our brief discussion after the Friday RRC Protective Study Subcommittee meeting,
you asked for past memos dealing with the 40.65 program. T am enclosing the last memos
furnished to the RRC on this issue—June 5, 1995. The yellow pages reflect an updating
relative to the 1995 session. The attached white pages dated 1993 reflect the presumed
problem areas under the 40.65 program and possible reactions or courses of action.

It is this white memo that I believe could be the basis for discussion at the next
Subcommittee meeting on s. 40.65 issues. Perhaps not all reactions or courses of action
are feasible, but presumably some are. I have also invited staff of the Legislative Audit
Bureau to be present to answer questions on their 1996 audit of the 5. 40.65 program.

If you wish to have public testimony on the possible reactions in the 1993 memo, please
let me know.

BT:db

Enc.

JOINT SURVEY COMMITTEE ON RETIREMENT SYSTEMS

BLAIA L. TESTIN

RESEARCH DIRECTOR

& 4 yd ROOM 216; 110 E. MAIN STREET
- MATHSON  WISCONSIN 53703
3
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£
&

{808} 267-0507
FAX {808) 267-0675



TO: Members Special Subcommittee on 40.65 Benefits
FROM: Steve Urso
DATE  May 12, 1997

RE: Changes to Wis. Stats. 40.65

Ladies and Gentlemen:

WPPA has been requested to provide input into potential changes being proposed to amend the
current duty disability program for protective service employees. We desire to provide input but
we want to emphasize our proposals are meant to strengthen and improve the program not to
diminish it. The duty disability program exists to protect injured workers no longer able to
perform as law enforcement officers and firefighters, to provide the employer with relief from the
economic burden of trying to provide benefits for employees who can no longer work and to
protect the public by employing physmaily capable personnel to serve the public's emergency
services needs. i _

WPPA participated in the late 1970's and early 1980's in the legislative process that resulted in
the current 40.65 statute. Prior to 1982 the statute used was 66.191. Two things need to be
remembered about 66.191 recipients. First, in order to qualify for benefits they first had to retire
before they could receive their monthly benefit. -Second, the benefit level remains at 50 percent
of salary without any cost of living adjustment.

The current 40.65 program was designed to be non-adversarial and to require sufficient medical
evidence to support the claim. We believe the current program works well. But like any
program there exists areas that could be improved.

We propose to the Subcommitte the following:

1. Annual medical recertification by a licensed physician of illness or injury should be
added into the current statute.

2. Annual monetary benefit adjustments based upon the CPI should be added into the
statute.

3 Incentives for employers to return to gainful employment in areas other than law
enforcement or firefighting should be added into the statute. The

General Operations: 7 M. Pinckney Street #4220 ¢ Madison, Wi 53703 ¢ (608) 756-2344 » 1.800-362-8838

Law Enforcement Employes Relations: 8730 W, Bluemound Road » Wauwatosa, WI 53226 + (414) 257-4000 = 1-800-236-4002
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should be in the area of education and retraining in order to qualify the worker for a
new profession.

4. Workers should be given a tuition holiday if after duty disability retirement they
enroll in a University of Wisconsin System course of instruction.

We believe these changes to be fair and equitable to the employer and the disabled employee.
Our goal is not to adversely affect the opportunities for workers who through no fault of their
own become incapacitated and unable to continue in the protective services. We want to find
ways to assist persons begin new careers and continue to use their desire to participate in the
public service to the benefit of all the people of Wisconsin.

SIU:jep




STATE OF WISCONSIN

RRC PROTECTIVE STUDY SUBCOMMITTEE

MONDAY, MAY 12, 1997

2:00 P.M.

ROOM 417 NORTH (G.A.R. HALL}, STATE CAPITOL BLDG.

AGENDA

. Call to Order and Roll Call.

. Consideration of the Minutes of the April 18, 1997 Meeting.

. Review of 5. 40.65 Statutory Benefits and Actuarial Information.

. Review of Legisiative Audit Bureau Study of August, 1996.

. Review of memo to RRC dated June, 1995.

. Subcommittee Discussion.

. Adjournment.



STATE OF WISCONSIN
DEPARTMENT OF EMPLOYE TRUST FUNDS

801 West Badger Road
Madison, WI 53713

CORRESPONDENCE MEMORANDUM

DATE: May 12, 1997

TO: Thomas Korpady, Division Administrator, Division of Insurance Services
FROM: Robert Weber, Chief Counsel

SUBJECT: Reform of the Duty Disability Program

This memorandum is intended as a discussion of some of the problems I have observed
with the current duty disability program under Wis. Stat. § 40.65, with some potential reforms
suggested for your consideration. This is a revised version of the memorandum I sent to the
Joint Survey Committee on Retirement Systems' Duty Disability Work Group on November 23,
1993. Perhaps the following list of perceived problems with the present duty disability program
and conceptual remedies may serve as a framework for discussion of possible legislation.

A. PROBLEM: The present duty disability benefits are essentially the same regardless of
how severe the disability may be. Qver 70% of duty disability recipients are entitled full
duty disability benefits (i.e., 80% of monthly salary). Applicants with wildly different
degrees of disability are eligible for essentially the same duty disability benefits. Indeed,
the most disabled applicants actually receive less under the duty disability program due to
their eligibility for other benefits, which are offset under Wis. Stat. § 40.65 (5)(b). Under
the present § 40.65 (5)(a), there are only two levels of benefits. Benefits are 80% of
"monthly salary” if the participant also qualifies for either Social Security disability
(OASDHI) or for a disability annuity under § 40.63 and 75% for a person who does not.’
Ordinarily, OASDHI and § 40.63 disability benefits require "total and permanent”
disability. However, a special provision in § 40.63 (4) sets a lower standard for
protectives age 50 through 54 with at least 15 years of creditable service, who need only
show they "can no longer efficiently and safely perform the duties required by the
participant's position, and that the condition is likely to be permanent.”

! This two-tier provision applies only to non-state employes, due to a conditional
effective date in the legislation.
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REMEDIES:

I. Tie duty disability benefits more directly to the degree of disability to the body as
a whole as determined by the DETF based on the reports by the examining
physicians, or by DILHR in eligibility cases decided by that agency.

2. Amend § 40.65 (5)(a) to remove qualification for benefits under § 40.63(4) as a
basis for full duty disability benefits at 80% of monthly salary.

PROBLEM: Duty disability benefits are essentially lifetime income, under present law,
regardless of any change in circumstances including recovery from the disability. There
have been taxpayer complaints about duty disability recipients who appear to be
performing tasks inconsistent with their claimed disability, including returning to work in
protective occupations in other states.

REMEDIES:

. Allow DETF to order periodic medical re-examinations.
2. Provide for termination of benefits if the applicant ceases to be disabled.

3. Terminate duty disability benefits upon returning to work for a different employer
as a "protective” or as a law enforcement officer or fire fighter or upon working in
any other occupation listed in s. 40.02 (48) or which, if performed for a
participating employer, would be "protective".

PROBLEM: The present law inadequately describes the nature and degree of the
disability for which duty disability benefits are intended.

i. Redefine the necessary disability in more objective terms which focus on an
inability to perform protective occupation job duties for medically demonstrable
reasons, and to specifically exclude the idea that eligibility is based on the
employe's subjective opinion of whether he or she can continue to do the job

properly.

2. Insert description of requisite disability to include Social Security style language.
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(a) The benefits are intended for a protective occupation participant who is
unable 1o perform the employer-required tasks of his or her employment
classification due to onset of a serious and medically determinable
impairment, whether physical or mental, which can reasonably be
expected to result in death or to be permanent, or of indefinite and
long-continued duration.

(b) A "medically determinable impairment” means a physical or mental
impatrment resulting from anatomical, physiological or psychological
abnormalities which are demonstrable by medically acceptable clinical and
laboratory diagnostic techniques.

3. Revise eligibility criteria under § 40.65 (4) to emphasize required severity of the
impairment by repealing and recreating to eliminate the present vague "light duty”
and currently incomprehensible "promotional opportunity” criteria.

4, Set new standards.

(a) The impairment must be so severe that one or more of the following is
permanently, not just temporarily, true:

(1)  The participant is terminated by the employer on the grounds that
the participant is unable to perform the duties of the employment
by reason of the impairment.

(2)  The participant is medically required to terminate employment for
the employer by reason of the impairment.

K3 The only availéble employment from the same employer that the
participant is medically capable of performing is either:

A) A job with reduced annual earnings, as defined by s. 40.02
(22).

B} A job other than as a protective occupation participant
under s. 40.02 (48m).

(4) The employer denied the employe a specific promotion for which
the employe otherwise qualified, based only on the employe’s
impairment.
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D.

PROBLEM: The present law does nothing to encourage a person qualifying for duty
disability benefits to continue to work for the same employer. At least some employers
are willing and able to offer employment which accommodates the employe's disability.

1. Create a new subdivision, § 40.65 (5)(b)Sm, to offset "constructive earnings.”
Offset against duty disability benefits the "monthly salary" of a job, regardless of
employment category (i.e., protective, general, etc.), offered to the participant by
the same employer, which the participant is capable of performing, but which the
participant declines.

(a) "Monthly salary” for this offset is to be initially computed and then
indexed in the same manner as for computation of duty disability benefits.

(b)  The terms of offers under this provision, including designating specific
"accommodation” jobs, may be the subject of collective bargaining.

() This offset shall cease if offer of accommodating employment is
withdrawn by the employer, if the participant has greater offsetting income
under § 40.65 (5)(b) 6, or if the participant receives a disability or
retirement annuity under any provision of this chapter except s. 40.63 (4),
Stats.

PROBLEM: There is no requirement to apply for workers compensation benefits before
applying for duty disability benefits, or vice versa. Since these applications may be
handled completely separately, it is theoretically possible for a person to obtain duty
disability benefits although found ineligible to receive workers compensation benefits.
Some employers and their third party insurers aggravate this problem by admitting a
person qualifies for duty disability benefits but denying liability for workers
compensation.

1. Bar eligibility for duty disability if the applicant has previously been found
ineligible for basic or permanent disability (PTD or PPD) award for the same
injury or disease in a workers compensation proceeding.

2. Terminate payment of duty disability benefits if, even after approval, a workers
compensation proceeding determines the person is not entitled to either permanent
disability (total or partial) or basic workers compensation benefits.
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(a) Require repayment of duty disability benefits already paid.

3. Compel employer to take self-consistent position with respect to existence of any
permanent disability, occurrence of any injury, and whether injury or disease is
work related, between workers compensation proceedings and duty disability
application and appeal.

(1) An admission by the employer that the participant qualifies for
duty disability benefits shall also be an admission for workers
compensation proceedings and binding upon the employer's
workers compensation carrier.

4, Regulate compromises of workers compensation benefits to prevent the shifting
of liability to the duty disability program through the expedient of compromising
away all or most of the employe's workers compensation benefits.

PROBLEM: Cost shifting by employes and employers from workers compensation
insurance liability to the duty disability program are inflating the costs of the duty
disability program to all protective employers. The present law provides insufficient
incentives and sanctions to encourage persons to obtain the workers compensation
benefits. Yet, as pointed out in the 1987 audit, it is generally impossible to qualify for
duty disability benefits without also being entitled to workers compensation. A number
of duty disability recipients are attempting to obtain both duty disability and workers
compensation benefits for the same injury by collecting the workers compensation
benefits before applying for duty disability, then arguing that the offset under the present
law does not include previously received workers compensation. The Supreme Court is
now reviewing the Court of Appeal decisions permitting this practice.” Other duty
disability recipients compromise workers compensation claims because they have no
incentive to pursue them, then argue that their workers compensation benefits have been
determined and that their duty disability benefits should no longer be reduced by the 5%
mandated under present law. On advice of legal counsel from the Department of Justice,
the Wisconsin Retirement Board has ruled that this is a valid argument under the present
Wis. Stat. § 40.65 (5)(b)3, which requires the Board to accept and offset any compromise
agreement.

2 See Coutts v. Wisconsin Retirement Board. Des Jarlais v. Wis. Retirement Board,
201 Wis.2d 178, 547 N.W.2d 821 (Ct. App. 1996) perition for review granted 204
Wis.2d 317, 555 N.W.2d 123 (1996).
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REMEDIES:

i,

(%]

In § 40.65 (5)(b)(intro.) Increase from 5% to 15% the amount of duty disability
benefits to be withheld until recipient obtains a worker's compensation award.

Repeal and recreate § 40.65 (5)(b)3 to provide for the offset against duty disability
benefits of all workers compensation awards not already treated as earnings by the
WRS, except for awards paid for an injury or disease completely unrelated to the
impairment which entitles the participant to duty disability benefits. The offset
shall be made regardless of when the workers compensation benefits were paid,
except as follows:

(a) 25% of the workers compensation benefits awarded to the participant may
be retained by the employe, without offset against duty disability benefits.

(b} Workers compensation benefits expressly identified in the award as not
being payable to the employe, such as attorney fees or medical expenses,
may not be offset against duty disability benefits. '

Workers compensation benefits already paid to the participant when DETF
computes the reduction in duty disability benefits shall be treated as if they were
paid as a single lump sum. The lump sum offset shall be computed as under
present s. 40.65 (5)(b)3.

If the participant enters into a compromise which results in dismissal of the
workers compensation claim, DETF shall continue to withhold 15% of duty
disability benefits while the compromise is in effect, unless DETF was a party to
the compromise, or approved its terms in writing. In that case, the compromise
will then be treated as a workers compensation award, above. Or, alternatively,

If a workers compromise agreement does not provide for permanent partial or
permanent total disability benefits, then the employe is not eligible for duty
disability benefits.

PROBLEM: A number of applicants for duty disability benefits terminated employment
due to disciplinary proceedings. Use of the duty disability program by employers to
"dump" undesirable employes or to guarantee income to persons guilty of misconduct is
an abuse of the program.
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REMEDIES:

1. Bar eligibility for duty disability benefits if the qualifying termination of
employment or change in pay or job duties was associated with disciplinary

action.

H. PROBLEM: There are, under present law, no time limits governing when an application
for duty disability benefits must be made or when an appeal of the DETF decision on the
application must be taken. All other DETF determinations are appealable for 90 days.

REMEDIES:
1. Since the applicant must know at time that a termination of employment, change

in pay or duties or promotional denial is based solely on disability, set a time limit
for applying based both on date of injury and termination of employment or
protective status. The applicant must apply within both of the following two
deadline periods:

(a) No later than 90 days after the earliest of the following events:

(1) Termination from employer where onset of impairment occurred.
(2)  Ceasing to be "protective occupation participant”
(3)  Ceasing to be "participating employe"

(b)  Within 2 years from:
(1) Date of injury, if the impairment results from an injury.

(2)  The date the participant or employe's surviving spouse knew or
ought to have known of the nature of a disease-caused impairment

and its relationship to the employment.

2. Appeal of denial of duty disability application to DILHR must be received by
DILHR, in writing, within 90 days after the date the Department of Employe
Trust Funds notice is sent to the applicant's address as shown on the application

form.

3. Require injured participant to give notice to employer, under the same terms as
apply to workers compensation claims under § 102.12, Stats.
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L.

PROBLEM: The present § 40.65 (2)(b) inadequately summarizes the responsibilities of
the employer, the physicians and the DETF concerning evaluation of an application for
duty disability benefits.

REMEDIES:
L. Clarify law to indicate that the medical reports are for the purpose of obtaining

professional medical opinions, to a reasonable degree of medical certainty, as to:
(a) The existence of medically determinable impairment,

(b)  The description of the specific nature of the impairment and the associated
limitations.

{c) The percentage of total disability to the body as a whole.
{d)  The expected duration of the impairment.
(e) The cause of the impairment.

) The particular injury or occupational disease that resulted in the
impairment.

(g) Any other medical information requested by DETF in order to make its
determination of eligibility.

2. Medical reports filed with DETF in connection with an application for duty
disability benefits must be recent, no more than 6 months old.

3. Clarify law to indicate the information sought from the employer includes:

{(a) Any knowledge of reasons for termination of employment or changed pay
or job duties, including disciplinary action, or other reasons besides
impairment.

(b} Any medical reports or information known to the employer concerning the
claimed disability.

() A binding admission or denial that either:

(1) The injury causing the impairment occurred in the performance of

duty.
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(2)  The disease causing the impairment results from the occupation.

Allow the employer to compel an independent medical examination (IME) of the
participant in order to decide whether to certify that a disease is occupational.

Clearly permit the employer to veto the application. Preserve the effect of the
present law by mandating that the application be denied if the employer so
requests, or if the employer refuses to make the admissions necessary to qualify
the participant to duty disability benefits.

Provide that DETF shail make a determination on the application based on its
review of the information furnished by the applicant, employer and physicians.
DETF's determination of whether the information is sufficient to show the
applicant qualifies under § 40.65 should continue to be appealable to DILHR.

Cleatly allow both the employer and participant to appeal a DETF eligibility
determination to DILHR.

J. PROBLEM: Some employers abuse the application process by refusing to respond to
DETF requests to respond to the application, thereby delaying any resolution of the
application.

MEDIES:

1.

Require the employer must respond to request for Employer certification by
DETF within 90 days or the failure to respond is a refusal to certify, resulting in a
denial.

Allow applicant to recover reasonable costs from the employer if the participant
prevails in an appeal of a denial based solely on the employer's refusal to respond.

K. PROBLEM: Many duty disability recipients take separation benefits from the WRS,
after their application for duty disability benefits is approved. This ends any entitlement
to retirement and death benefits from the Wisconsin Retirement System. There are two
main adverse affects. First, duty disability benefits provide no survivor or continuing
annuity benefits, except for limited spousal benefits if the disability results in death. If
duty disability benefits were conditioned on continuing participation in the WRS, spouses
would be better protected. Second, the taking of separation benefits has skewed the
experience of the WRS with respect to protective occupation participants as duty
disability recipients use the Wis. Stat. § 40.65 benefits instead of retirement. Costs of the
duty disability program would tend to be less if retirement benefits remained an option to
the employe, since retirement benefits are offset against duty disability benefits.
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REMEDIES:

1. Terminate all entitlement to duty disability benefits if the recipient ceases tc be a
participant for a reason other than death.

L. PROBLEM: To conform to all the above suggestions, express bars to eligibility for duty
disability benefits should be stated in a subsection to be created.

REMEDIES:
I. In addition to the express bars already stated above, the list should of persons who

are ineligible for duty disability benefits should include:
(a) Person no longer a participant in the WRS at time of application.
(b) Person not a protective occupation participant at time of application.

(1)  However, a WRS participant would be deemed a protective, only
for purposes of this paragraph, who terminated protective status no
more than 90 days prior to the application because:

A) Terminated by the employer due to inability to perform the
job due to the impairment.

B) Medically required to terminate employment due to the
impairment.

C) Only job available and able to perform was non-protective.
[See the 3 respective criteria for severity of disability]

(c) Time-barred. [See the proposed time limits under "H" on page 7./

M, PROBLEM: The present § 40.65 (3), (5)(b)(intro.), (5){(c) and (6) state that the
Wisconsin Retirement Board is responsible for determining amount of "monthly salary.'
amount of benefits, amount of reductions, any termination or suspension of benefits, etc.
This board meets only quarterly. In actual practice, the DETF makes these
determinations and provides for an appeal to the WR Board.

1
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REMEDIES:

1. Amend current language to clearly state that the Department of Employe Trust
Funds, not the Wisconsin Retirement Board, will initially make all determinations
under § 40.65. Except for an appeal to DILHR concerning the eligibility for
benefits, as expressly provided, a "timely appeal" of any other DETF
determination may be made to the Wisconsin Retirement Board.

N. PROBLEM: Medical records are required to be held strictly confidential by DETF,
under § 40.07(2). Even the participant has no access to these reports except by court
order or after a disability appeal is begun. As a result, DETF may not now disclose
physician reports concerning a duty disability application to the employer. This has
resulted in unnecessary denials when employers who did not have any medical
information refused to approve the application.?

REMEDIES:

1. Revise s. 40.07 (2), Stats., to allow disclosure of medical records concerning the
duty disability application to the employer, after an application for duty disability
benefits is received by DETF, and to DILHR and the parties, after an appeal is
filed.

C. PROBLEM: With increasing frequency, duty disability recipients are challenging their
employer's computation of the "monthly salary” from which DETF computes duty
disability benefits. Under § 40.02 (41m), the "gross amount paid" excludes overtime not
received on "a regular and dependable basis." The term has never been defined by statute

or tule.
REMEDIES:

1. Redefine "monthly salary" as the amount of "earnings” as defined by § 40.02 (22)
reportable to the Wisconsin Retirement System for the month immediately
preceding the effective date for duty disability benefits.

P. PROBLEM: The present § 40.65 contains an outdated procedure for applications made
prior to May 3, 1988. One DILHR administrative law judge even misinterpreted the

3 The Governor's Executive Budget Bill, at § 1322, contained revisions to Wis. Stat.
§ 40.07 (2) which would have addressed this problem. However, I understand this
provision is among the policy issues which has been removed from the budget bill

as currently being considered.
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statute to require a person who filed a denied and dismissed application before 1988 {0
follow the "old law" procedures even when filing another application after 1988.

REMEDIES:

1. Repeal s. 40.65 (2)(a), since no application may now be filed prior to May 3,
1988.

2. Amend s. 40.65 (2)(b)(intro.) to apply to all applications made on or after May 3,
1988, deleting "who first apply ...".

Q. PROBLEM: Under present law, some fire fighters are presumed to have an
occupational disease for purposes of determining eligibility for duty disability benefits.
The presumption does not expressly apply to workers compensation benefits, resulting in
cases of persons receiving duty disability benefits who are not eligible for workers
compensation.

1. Make presumption of occupational disease uniform with respect to both s. 40.65
and ch. 102 (workers compensation) benefits by making § 891 45 (the so-called
"fire fighter's heart and lung presumption”) a rebuttable presumption applicable to
both 40.65 and workers compensation.





