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CHAPTER 160
GROUNDWATER PROTECTION STANDARDS

160.001 Legislativeintent. 160.21 Adoption of rules for regulatory responses for groundwater contamina
160.01 Definitions. tion.
160.03 Duties of department. 160.23 Implementatiorof responses for specific sites; preventive action limits.
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cern. 160.26 Enforcement.
160.09 Establishmenbf enforcement standards; substances of public welfaf60.27 Substances in groundwater; monitoring.
concern. 160.29 Petitioning for rule making.
160.11 Publicinformation. 160.31 Legislative review
160.13 Methodology to establish enforcement standard. 160.32 Common law and liability
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160.17 Collection of information. 160.34 No mandatory well repair as a condition for testing.
160.19 Regulatoryagency;review of existing regulations; design and maragel60.36 Cooperation with American Indian tribes and bands.
mentcriteria. 160.50 Groundwater coordinating council.

160.001 Legislative intent. The legislature recognizes thatauthority elsewhere irthe statutes based on the best currently
prior to May 1, 1984, most groundwater regulatory programavailabletechnology foregulated activities and practices which
werenot based on numerical standard$e legislature intends, ensurea greater degree of groundwater protection.
by the creation of this chaptdo minimize the concentration of (6) Wherenecessaryo comply with federal statutes or regula
polluting substances in groundwater through the use of numerigahs, the department afatural resources may adopt rules in regu
standardsn all groundwateregulatory programs. The numericalatory programs administered by it which are more stringent than
standardsypon adoption, will become criteria for the protectiotthe enforcement standardsd preventive action limits adopted
of public health and welfare, tme achieved in groundwater regu underthis chapter
latory programs concerning the substances for which standard5(7) A regulatory agency may take any actions within the con
areadopted. @ this end, the legislature intends that: text of regulatory programs established in statutes outside of this
(1) This chapter will establish an administrative processhapterjf those actiongire necessary to protect public health and
which will produce numerical standards, comprised of enforcevelfareor prevent a significant damagindeft on groundwater
ment standards and preventive action limits, for substaitesor surfacewater quality for present or future consumptive or-non
groundwater. As more specifically provided in this chapterconsumptiveuseswhether or not an enforcement standard and
administrativeprocedures also provide faminimizing the con  preventiveaction limit for a substance has been adopted under this
centrationof substances in groundwater chapter. Nothing in this chapter requires the department of health
(2) The enforcement standards apteventive action limits and family services or the department of natural resources to
will be adopted under the authority of this chajelependensf ~ establishan enforcement standard for a substance if a federal
any regulatory programsoncerning the substances for whicifiumberor state drinking water standard has not been adépted
enforcemenstandards and preventive action limits are adoptetle substance and if there is notfaiént scientific information

(3) This chapter supplements the regulatory authority-elsg) establish th? stanplard_. . .
wherein thestatutes, whether the regulatory programs exist under(8) Preventiveaction limitsshall serve as a means to inform
currentstatutes on May1l 1984, or are createafter that date. regulatory agencies of potential groundwater contamination
Regulatoryagencies will continugo exercise the powers andProblemsto establish the level @roundwater contamination at
dutiesin those regulatory programs, consisteith the enforce Which regulatory agencies are required to commentirgtgfo
ment standards and preventive action limits for substaittesOntrolthe contamination and to provide a basis for design and
groundwateunder this chaptefThischapter provides guidelines M&nagemenpractice criteria in administrative rules. A preven
and procedures for the exercisé regulatory authority which is tive actionlimit is not intended to be an absolute standard at which

; ; ; edialaction is always required.
establishedisewhere i the statutes, and does not create indepEfly, Tiegs' wigses . 72 9126 19

_ (4) Inorder to comply with this chaptea regulatory agency 160.01 Definitions. As used in this chapteunless theon
is not required to adopt a particular type of regulation; regulatoiyt requires otherwise:

agenciesare free to establish atype of regulation which assures (1) “Department’,when used without qualificatiomeans
thatregulated facilities and activities will not cause the concentrg, department of natural resources
tion of a substance in groundwatefeated bythe facilities or B N ! .
activities to exceed the enforcement standards and preventiye(?) ‘Enforcement standard” means a numericalalue
actionlimits under this chapter at a point of standards applicatio‘??fpres"“"nghe concentration of a substamegroundwater which
A regulatory agency may adopt regulations which establish sb%adoﬁted under s$60.?7and160.09 . )
cific design and management criteria fegulated facilites and  (3) “Federalnumber” means a numerical expressiorthef
activities, if the regulations will ensure that the regulated facilitiegoncentratiorof a substance in wategstablished as:
and activities will not cause the concentration of a substance in(a) A drinking water standard or maximum contaminant level,
groundwateraffected by the facilities or activities to exceed th®y the federal environmental protection agency;
enforcementstandards and preventive action limits unthés (b) A suggested no—-adverse-response ldwelthe federal
chapterat a point of standards application. environmentaprotection agency; or

(5) The enforcement standards apteventive action limits ~ (c) For oncogenisubstances, a concentration based on a risk
adoptedunder this chaptgarovide adequate safeguards for publievel determination by the federal environmental protection
healthand welfare. Howevethis chapter doeasot prevent regu agencyor a concentration based arprobability of risk model
latory agenciesfrom adopting regulations under regulatorydeterminedby the national academy of sciences.
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(4) “Groundwater’means any of theaters of the state, as (c) Category 3, if the substance has a reasonable probability of
definedin s.281.01 (18)occurring in ssaturated subsurface geo beingdetected in groundwater and is of public health or welfare
logical formation of rock or soil. concern.

(5) “Point of standards application” means the spedifea (4) RANKING WITHIN CATEGORIES. The department shall rank
tion, depth or distance from a facilitctivity orpractice at which eachsubstance within its categoryrhe department shall give
the concentration of a substanicegroundwater is measured forhighestrankings to those substances which pose the greiatest
purposef determining whether a preventive actlonit or an  to thehealth or welfare of persons in the state, taking into censid
enforcemenstandard has been attained or exceeded. eration,among other things, the following characteristics:

(6) “Preventive action limit” means a numerical value (a) Carcinogenicity
expressinghe concentration of a substamegroundwater which (b) Teratogenicity.
is adopted under 460.15 (c) Mutagenicity

contiuouparcel of And owned bycommon ovnenegardiess () Interactive decs.
guousp Y@ sreg (5) REVISION OF SUBSTANCE LISTS. The department shall

of whether public or private roads run through the parcel. \ X o -
7Y “Requl . he d ¢ aaricul revise,as necessaryheranking of substances within categories
(7) “Regulatoryagency” means the department of agriculturg, jc|ude additional substances as they reported, to reflect a

gadeand corf1sumer protectioz, tze departmer]lt of cg}r;omﬂsree, changen the status of a substance which requires that it be placed
epartmendf transportation, the department of natuesiources i, 5 giferent category or to remove from the list substances which

and other state agencies which regulate activities, facilities Qfe ot shown to involve public health or welfare concesns
practiceswhich are related to substances which have begpich 4o not have a reasonable probability of entering the ground
detectedin or have a reasonable probability of entering thgaiar

groundwateresources of the state. (6) PuBLIC HEALTH CONCERNS. (@) The department shall desig

I(g) “Substance’means "’l‘ny SO”dLﬂL‘id' semisolid, dissolved hatewhich of the substancés each category are of public health
solid or gaseous material, naturally occurring or man-magg, cemand which are of public welfare concern.

chemical parameter for measurement of water quality or bielogi (b) In determining whether a substance is of public health con

cal organismwhich, in its original form, or as a metabolite or a m the department shall take into account the dearee to which
degradatioror waste product, may decrease the quality of grourgF " partment ! u 9 whi
e substance may:

water. . . . .

History: 1983 a. 4101995 a. 27%s.4441, 9116 (5) 1995 a. 227 1. Cause or contribute to an increase in mortality;

2. Cause or contribute to an increase in illness or incapacity

160.03 Duties of department. The department shall exer whetherchronic or acute;
ciseboth the responsibilities assigned specifically to it under this 3. pose a substantial present or potential hazard to human
chapteras well as those assigned generall)htddepartment as healthbecause of its physical, chemical or infectious characteris
aregulatory agency tics: or

History: 1983 a. 410 4. Cause or contribute to other advesenan health &cts
160.05 Identification of groundwater contamination: or changes of a chronic or subchronic nature even if not associated

categories. (1) IDENTIFICATION. Each regulatory agency shaIIWlth illness or |n.c§paC|ty . .
submitto the department a list of those substances which are(C) In determining whether a substance is of public health con
relatedto facilities, activities and practices within its authotdy Cern, the department magonsider other &cts not specified
regulateand which are detected in or have a reasonableabit  underpar (b) if those efects are reasonably related to public
ity of entering the groundwater resources of the state. health. o . )

(2) PETITON.  (8) Any person may petition a regulatory (d) In determiningwhether a substance is of public welfare
agencyto add a substance todelete a substance from the listsupconcernthe department shall take into account whether the sub
mittedto the department under siib). The petition shall clearly Stancemay:

andconcisely state all of the following: 1. Influence the aesthetic suitabiliby water for human use;
1. The name of the substance which is proposed salded 2. Influence the suitabilitpf water for uses other than human
or removed from the list. drinking water; or

2. The regulatory authority of the regulatory agency ter 3. Have a substantial adversteef on plant life or animal life.
facility, activity or practice which is the source of the substance. (e) In determining whether a substance is of public welfare

3. The reasons for believing the substance exists in or hagoacern,the department magonsider additional characteristics
reasonablgrobability of entering the groundwater or the reasom®t specified under pafd) if those characteristics are reasonably
for believing the substance should be removed from the list. relatedto public welfare.

(b) Within areasonable period of time after the receipt of aHistory: 1983 a. 410
petitiona regulatory agency shall either deny the petition irn- wri
ing or submit the name of theubstance to the department und
sub.(1). If the regulatory agency denies the petition, it shiat
notice of the denial promptly to the person who filed the petitio
including a statement of its reasons for the denial.

: 60.07 Establishment of enforcement standards; sub -
stances of public health concern. (1) The departmenof
fealth and family services and the department shall enter into a
memorandunof understandingetting forth the procedures and

. . .. responsibilitiesof each agency in establishing enforcement-stan
(3) EstaLisH caTEGORIES. Within 60 days following receipt qarqqunder this section. The memorandum shall include those

of a name of a substance under ¢lih.the department shall placegianqardso be used by the department in making the designation
the substance into one of the following categories: requiredunder $160.05 (6)

(a) Category 1, if the substance is detected in groundwater in,y \yithin 10 days after placing the name of a new substance
concentrationsn excess of a federal number for that substancghin a category or changing the categonaafubstance under
(b) Category 2, ithe substance is detected in groundwater agth 60.05 the department shall submit the curdesttof categories

is of public health or welfare concern but: andrankingsof substances to the department of health and family
1. Is not detected in concentrations in excess of a federal nwsarvices.

ber;or (3) The department of health and family services sieathm
2. For which there is no federal number mendto the department an enforcement standard for each sub
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stancesubmitted to it under suf®) whichis designated as of pub ~ (e) Notwithstanding parga) and(b), the department may
lic healthconcern, in the order of rankings within each categosstablishan enforcement standardfdient than the federaum
unders.160.05 (4) berif there is significant technical information which is scientifi
(4) The department ofhealth and family services shallcally valid and which was not considered when the federa] number
develop recommendations for enforcement standards for suas established, upon which the departmesncludes, with a
stancef public health concern as follows: reasonablescientific certaintythat such a standard is justified.
(a) If a single federal number exists for a substancdetieral | N€department may change an enforcement standard previously
numbershall be the enforcement standard adopted by utilization of a federal numbém evaluating the evi
- encefor establishing an enforcement standardedént than a
mo(sbt)relizgnnc'zlre (tehs?gb?irs]ﬁef?jdfee?érrgjlT]B(rer:h?é(lf(tessfecgtierl] Sutﬁzt?ﬂggt' 8era_|numberthe department _shaII consider the_exte_n_t to which
tdat yh I be th f t st pd d 9 the evidence was developed in accordance wittentifically
currentdata shall be the entorcement standard. valid analytical protocols and may consider whether the evidence
(c) If no federal number exists for a substance, but there ig/assubjected to peer revievesulted from more than one study

statedrinking water standard, the state drinking water standagfldis consistent with other credible medical or toxicological evi
shallbe the enforcement standard. dence.

(d) If neither a federal number nor a state drinking water stan (2) The department shall establish an enforcement standard

dardexists for a substance, the department of health and famiy each substance of public welfare concern in the order of rank
servicesshall develop a recommended enforcement standakgswithin each category under®50.05 (4)

usingthe methodology under $60.13 (3) The department shadistablishenforcement standards by
(e) Notwithstanding par¢a) and(b), the department of health ryje " The department shall prepare proposed redablishing
andfamily services mayecommend an enforcement standard dignforcementstandards and shall provide the notice under s.

ferentthan the federal numbéf there is significant technical 227 16(2) (e) 227.170r 227.24 (3)within 9 months after the
informationwhich is scientifically valid and which was not eon hameof a substance is received undet&0.05

sideredwhen the federal number was established, upon which the(4) If a federal number is changed or newStablished for a
departmenbf health and family services concludes, utilizing thaiven substance after an enforcement stanitegstablished by
methodologyunder s160.13and with areasonable scientific cer

; et the department and if a request is submittetheodepartment by
tainty, that such a standard is justified. Tdepartment of health any person or regulatory agendiedepartment shall determine

andfamily services may recommeadchange in an enforcement, o orthe enforcement standard needs to be revised based on
standardpreviously adopted by utilization of a federal number

evaluatingthe evidence for establishing an enforcement standar

differentthan a federal numhehe department of health and fam

ily servicesshall consider the extent to which the evidence wWagg 11 Public information.  In promulgating anyenforce

developedn accordance with scientifically valid analytical proto yantstandards as rules under 580.07and160.09 the depart

colsand may consider whether the evidence suiected t0 peer ment, with the assistance of the department of health and family

review, resulted from more than one study and is consistent Wiy ices shallprepare a document describing the information and

othercredible medical or toxicological evidence. methodologyused and the conclusions reached in establishing
(5) Within 9 months after transmitting the name of a substanggchproposedenforcement standard. The department shall make

to the department of health and family services under(@)tihe  the document available when thetice is provided under s.

departmenbf natural resources shall propose rules establishipg7.16(2) (e) 227.170r227.24 (3) Any persormay submit writ

the recommendation of the department of healtld family ser  tenquestions othe document to the department at any time after

vicesas the enforcement standdod that substance and publishthe notice is provided under227.16 (2) (e)227.170r227.24 (3)

the notice required under227.16 (2) (g)227.170r227.24 (3) andbefore any public hearing on the proposed rule is held. The
(6) If a federal number is established or changed for a swepartmentwith the assistance of the department of health and

stanceafter an enforcement standard is recommended by flamily services, shall respond at the public heaiingl questions

departmenbf health and family services and if any person or regreviouslysubmitted in writing.

ulatory agency submits aequest, the department of natural History: 1983 a. 4101985 a. 183.57, 1995 a. 2%%.9126 (19)

resourcesshall determine whether the enforcemetindard

ii)story: 1983 a. 4101985 a. 1351985 a. 183.57; 1995 a. 227

needsrevision based on recommendations under @)b. 160.13 Methodology to establish enforcement stan -
History: 1983 a. 4101985 a. 183.57; 1995 a. 2%.9126 (19) dard. (1) DeriNnimions. In this section:
) (a) “Acceptable daily intake” means the dose of a substance
160.09 Establishment of enforcement standards; sub - which, if ingested daily over an entire human lifetime, appears to

stances of public welfare concern. (1) Notwithstanding pe withoutappreciable risk on the basis of all known facts at the
the authority of the departmeninder ss280.11 281.15and timeitis established. Acceptable daily intake is expressed in units
281.17(8) to establish standards for pure drinking watee of milligrams of the substance per kilogram of body weight.

departmenshall establish enforcement standards for substances(b) “Department” means the department of health and family
of public welfare concern as follows: Services.

(a) If a single federal number exists for a substancdetteral (c) “No-observable—ééct level” means that levef intake of

numbershall be the enforcement standard. a substance which, wheadministered to a group of humans or
(b) 1f more than one federal number exists for a substance, #i@erimentalanimals, does not produce any of théeath
mostrecently established federal numbepresenting the most phservedr measured at any higher level of intake and produces
currentdata shall be the enforcement standard. no significant diference between the test group and an unexposed
(c) If no federal number exists for a substance, but there isantrol group of humans or animals maintained under identical
statedrinking water standard, the state drinking water standardnditions.
shallbe the enforcement standard. (2) METHODOLOGY. (a) The department shall establish arec
(d) If neither a federal number nor a state drinking water stasmmendedenforcement standard for a substance by first deter
dard exists for a substance, the department shall estadtishminingthe acceptable daily intake for the substance undgbpar
enforcementstandard usingll relevant and scientifically valid andthen basing the recommended enforcement standard on that
information available in technical literature concerning the-sulacceptablelaily intake under pafc). In complying with pargb)
stanceand, if necessarpy comparison tgimilar compounds or and(c), thedepartment shall utilize, where available, relevant and
classeof compounds. scientifically valid information from the dice of pesticide pro
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gramsand the dfce of drinking water irthe federal environmen level equal to a ratio of one to 1,000,000 is the expectation that no

tal protection agency more than one excess death will occur in a populatidn
(b) Thedepartment shall determine the acceptable daily intaké)00,0000vera 70-year period. The department shall base the
for the substance as follows: evaluation of oncogenic potential on a review of the most recent

1. If an acceptable daily intake for the substance is establisfll Scientifically valid information available.
by the ofice of pesticide programs orfafe of drinking water in ~ (¢) The department shall base the recommended enforcement
the federal environmental protection agenthat federal value standardor the substance on tiretake of one liter of water per
shallbe the acceptable daily intake. day by a person weighing 10 kilograms, where that water is the
2. Notwithstanding subd., the department may determineonly source of the substance for the person. The department shall
an acceptable daily intake value feifent than the federal value €Stablishthe recommended enforcement standard so that the
establishedby the ofice of pesticide programs office of drink acceptablaaily intake ofthe substance is not exceeded for this
ing water inthe federal environmental protection ageritthere  YP€ Of person under these conditions.
is significant technical information which is scientifically valid iStory: 1983 a 4101995 a. 2%.6126 (19)
andwhichwas not considered when the federal value was-est 0
lished,upon which the department concludes, with a reasona%%
scientific certainty that such a value is justifiedin evaluating the it f hsub f hich f dard i
evidencefor establishing an acceptable daily intake valufedif |m|tb|9rhe3c sfu”stan.ce or which an enforcement standard Is
entthan a federal value, the department shall considenteat establishedas follows: . .
to which the evidence was developed in accordance with scientifi (2) For any substance of public welfare concern, the preventive
cally valid analytical protocols and may consider whether the egctionlimit shall be 50% of the concentration established as the
dencewas subjected to peer reviewsulted from more than onee€nforcemenstandard.
studyand is consistent with other credible medical or toxicelogi (b) For any substance of public health concern, the preventive
cal evidence. actionlimit shall be 20% of the concentration established as the

3. If no acceptable daily intake for the substance is establisigtiorcemenstandard.
by the ofice of pesticide programs orfife of drinking water in (c) Notwithstanding pacb), for any substance that has carci
thefederal environmental protection agenitye departmerghall nogenic, mutagenic or teratogenic properties or interactive
determinethe acceptable daily intake for teebstance by divid effects,the preventive action limit shall be 10% of the concentra
ing the substance’no—observable-édct level by a suitable tion established as the enforcement standard.
uncertaintyfactor In establishing a suitable uncertainty factor (2) Thedepartment may establish a preventiegion limit for
the department shall consider all of the following, utilizing, whera substance whicls lower than the level specified under s{i).
available,information from the dice of pesticide programs andif the department concludes, to a reasonable degree of scientific
the ofice of drinking water irthefederal environmental protec certainty,based on significant technical information which is sci
tion agency: entifically valid, that a more stringent level is necessary to protect
a. The quality and quantity of data relevémestablishing an public health or welfardrom the interactive &cts of the sub
acceptabledaily intake. stance. In evaluating whether the evidence provides &iceit
b. The relative importance to full healthtbe most sensitive Pasisfor a more stringent levehe department shall consider the
targetorgans or body systemsfadted by the substance. extentto whichthe evidence was developed in accordance with
c. The amount ofnterspecies and intraspecies variations i&enerallyaccepted analytical protocols and may consider whether
e evidence was subjected to peer reyiesgulted from more

the effects of the substance. . . thanone study and is consistent with other credible medidaker
d. The dose-response curve and the time—concentratien r%logical evidence.

tionshipsfor the substance. . L (3) Notwithstandingsub.(1), the department may establish by
e The nature and degree of severity of injury incurred at th@ye hreventive action limits for indicator parameters used in-mon
intakelevel atwhich the efct of exposure to the substance ceasgging waste storage, treatment or disposal facilities regulated by
to be reversible. . . the department such as biochemical or chemical oxygen demand,
_f. The potential interactions of the substance within the bogkalinity, hardness, conductivity and pH, if enforcement -stan
with other environmental chemicals or therapeutic drugs.  dardsare not established undef60.070r 160.09for the indica
g. The known potential cumulativefefts of repeated expo tor parameters. In establishing preventive adiioits for indica
sureto the substance. tor parameters, the department shall consider the background

h. The known chronic or subchronidests of exposure to water quality and the potentidbr the indicator parameters to
similar or related compounds. show that preventive action limits under sufl) may be

i. The identification ophysiologic or pathologic states anoeXHC.eted?‘iégs 410
functional abnormalities among the potentially exposed pepula™*°"" &
tion which would constitute a health hazaémdhe event of expo 160.17 Collection of information. Concurrently withthe

surgto the substgnge. i identification of substances under $60.05 (1) the regulatory
J. The possibility of chronic healthfetts from repeated, agencyshall conduct a literature search and shall request, where
acuteshort-term exposure to the substance. appropriatethemanufacturer of each substance and other know!
4. If no acceptable daily intake or equivalent value for asdgeablesources to provide relevant data, information on the
oncogen is establishdwy the federal environmental protectiorenvironmentalfate of the substance and recommendations on
agencyor if an acceptable daily intake is establisheddnto  measuresvhich may bémplemented to minimize the concentra
genicpotential at the established acceptataiy intake presents tion of the substance in the groundwater
anunacceptablerobability of risk, the department shall provide History: 1983 a. 410
the department of natural resources with an evaluation of the
oncogenicpotential of the substance. This evaluation of encd60.19 Regulatory agency; review of existing regula -
genic potential shall indicate aacceptable daily intake for thetions; design and management criteria. (1) When an
substancevhich, if ingested daily over an entire hunidietime, enforcemenstandard or a preventive action limit is established by
appeargo present aacceptable probability of risk which is pre rule for a substancesach regulatory agency shall review its rules
sumedto be a risk level equal to a ratio of one to 1,000,000. A riskkd commence promulgatioof any rules or amendments of its

.15 Establishment of preventive action limits.
The department shall establish by rule a preventive action
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rulesnecessary to ensure that the activifigactices and facilities ground concentrationof a substance of public health concern,
regulatedby the regulatory agency will comply with this chapteiotherthan nitrate, attains or exceeds a preventive action limit for

(2) (a) Each regulatorggency shall promulgate rules whicHhatsubstance:
define design and management practice criteria for facilities, (a) If the facility will not cause the further release of thialt
activitiesand practices fdcting groundwater which are designedstanceinto the environment;
to the extent technlcally and economlcally feaslble, tO m.InImIZe (b) If the background concentration of the substance does not
the level of substances in groundwater and to maintain- co@xceedthe enforcement standafur that substance, the facility
plianceby these facilities, activities and practices with preventivgill not cause the concentrationtbg substance to exceed the
aCtlonllmltS, unless Compllance with the preventlve action |Imlt§nf0rcementstandard for that substance and the fac|||ty is
is not technically and economically feasible. designedo achieve the lowest possible concentration ofshit

(b) If a regulatory agency proposes a rule under@awvhich  stancewhich is technically and economically feasible; or
is not designed to maintain compliance with preventive action (c) If the background concentration of the substance equals or
limits, the proposed rule and the notice required und22&16 exceedshe enforcement standard for that substancefattikty
(2) (e) 227.170r227.24 (3)shall include a statement to thefeet, s designed to achieve thewest possible concentration of that
anda summary of the rationale for the proposed rule. If a regukybstancewhich is technically andconomically feasible, the
tory agency determines not to amend the substance of an exisifcipatedncrease in the concentration of the substance will not
rule which contains design or management practice criteria thatgisean increasethreat to public health or welfare and the antici
not maintain compliance with preventive action limitsshtall patedincrementaincrease in the concentration of the substance,
nonethelesamend the rule to include a notice that the rule dogg itself, will not exceed the preventive action limit. The depart
not maintain preventive actidimits. A summary of the rationale mentshall take action under $60.25if it determines that the
for notamending the substance of the rule shall be included in fhereasein the substance causes an increased threat to public
noticerequired under £27.16 (2) (g)227.170r227.24 (3) healthor welfare or it determines that the incremental increase in

(3) A regulatory agency may npromulgate rules defining the concentration of the substanbg,itself, exceeds the preven
designand management practice criteria whiemmit an enforce tive action limit.
mentstandard to be attained or exceeded at the point of standardgl0) If the department allows a facility be constructed under
application. sub. (9) (b) or (c), the department shall specify in the initial

(4) Notwithstanding previous regulatoryagency action to approvalof or the initial or modified permit for the facility the
review and amend existing rules or to promulgate new rules: termsand conditions under which the department may ek

(a) If aruleis designed to maintain Comp"ance with a preveﬁlal action for the specific site under $60.23and160.25 relat
tive action limit under suk{2) (a)and if apreventive action limit ing to the substance.
is attained or exceeded at a point of standards application, the reg(11) Regulatory agencies shall enforce rulggomulgated
ulatory agency shall review its rules and, if necessavise the underthis section with respect to specific sites in accordaiite
rules to maintain or achieve the objectives of s(®)sand(3). $s5.160.23and160.25

(b) If an enforcement standard is attaime@xceeded at a point  (12) The requirements in this section shall not apply to rules
of standards application, the regulatory agency shall review @sverningan activity regulated undeh.293, or to a solid waste
rulesand, if necessaryevise the rules to ensure that the enforcéacility regulated under subchl of ch. 289which ispart of an
mentstandard isiot attained or exceeded at a point of standardstivity regulated under cl293 except that the department may
application at other locations in the future. promulgatenew rules or amend rules governing thijse of activ

(5) In conducting any review under su#d), the regulatory ity, practice or facility if the department determines that the
agency'sanalysis shall include an examination of the perfoRMendmenbr promulgation of rules is necessary to protect public
manceof other comparable activities in the state to determinelgalth,safety or welfare.
the noncompliance at a single siteggests an isolated problem or History: 1983 a. 4101985 a. 183.57, 1995 a. 227
aproblem which is likely to recur

(6) The department shall promulgate by rule a scientificall
valid procedure for determining # preventive action limit or
enforcementstandard is, in fact, attainest exceeded or if a
changein concentration of a substance has, in fact, occurred.

procedureshall beused for all regulatory and enforcement-pu tory agency may take or which it may require the pecsrrot
posesunder_thls chapter o ling a facility, activity or practice which is a source of the
(7) Notwithstandingsubs.(2) and (4) (a) modificationsto  gybstanceo take if:

rulesand changes in the manner of their administration are not(a) The preventive action limit iattained or exceeded at the
required under this section solely because the background cg@nt of standards application; or

centrationof nitrate or a substance of public welfare concern . .
individual locations is equal to or greater than the preventive (P) The enforcemerstandard is attained or exceeded at the
oint of standards application.

actionlimit. p _ _
(8) Notwithstandingsubs.(2) to (4), the department may _ (2) Eachregulatory agency shall determine by rule the point
: of standards application for each faciligctivity or practice

allow a facility which is regulated under cl283or289t0292to 2 :
be constructed, afteMay 11, 1984, in an area where the backWh'Ch is the source of a_substa_nge for Wh'ICh an enforcement stan
Y . ’ dardor a preventive action limit is established, as follows:

groundconcentration of nitrate @ substance of public welfare VR ) e "
concernattains or exceeds the preventive action limit or the (&) If monitoring is required under existing rulles a facility,
enforcemenstandard if the facility is designed to achieve the lovCtivity or practice:
estpossible concentration for that substance which is technically 1. The regulatory agency shall establish a point of standards
andeconomically feasible and the anticipated increase indhe applicationat any location where groundwater is monitored for
centrationof the substance does ratesent a threat to public the purpose of determining whether the preventive action limit for
healthor welfare. asubstance has been attained or exceeded.

(9) Notwithstandingsubs.(2) to (4), the department may 2. The regulatory agency shall establish a point of standards
allow a facility which is regulated under cl2830r289t0292to  applicationat the following locations for the purpose of determin
be constructed, afteMay 11, 1984, in an area where the backing compliancewith enforcement standards, or determining

160.21 Adoption of rules for regulatory responses for

&roundwater contamination. (1) For each substander

which an enforcemenstandard or a preventive action limit is
doptedby the department, each regulatory agency ghathut
Kerules which set forth the rangéresponses which the regula
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whether design and management practice criteria established 8. Depth, direction and velocity afroundwater and other

unders.160.19 (2) (apuccessfully maintain compliance with pre hydrogeologicfactors; or

ventiveaction limits: 9. Likely methods fombatement if an enforcement standard
a. Any point of present groundwater use; is exceeded.

b. Any point beyond the property boundaries ofgthemises (e) The department and each regulatory agency shall enter into
wherethe facility activity or practice is located or undertaken; and memorandum of understanding setting forth the criteria for
c. Any point beyond the design management zonevithin ~ @cceptablenonitoring wells and sample handling for the paiht

the property boundaries of the premises whbesfacility activity ~Standardsapplication.
or practice is located or undertaken. (3) Responsesnay include remedial actions, revisions of
(b) If monitoring is not required under existing rules for a facifulesor criteriaon facility design, location and management prac
ity, activity or practice: tlces,pr.ohlblt.lon of an activity or practice or closure of a facnllty
1. The requlat hall establish int of stand emedialactions for a specific site may include, but are not lim
. gulatory agency shall establish a point of standag

applicationat the following locations for thpurposes of deter to, investigations, relocation, prohibitionaxtivities or prac
PP 9 Burp ticeswhich use or produce the substance, closure of a farlity

mining whethe.r the preventive e'tction limit or the em‘orcemegﬁonS of operational procedures, monitoring, df only a
standards attapned or exceeded: preventiveaction limit is attained or exceeded, no remedial action.
a. Any point ofpresengroundwater use, except the regularesponsemay vary depending on the type and age of the facility
tory agency may exempt points of nonpotable groundwater uggshydrogeological conditions of the site and the cdstéfre-
if the regulatory agency determingsit the substance will not nessof alternative responses that will achieve the same objectives
affectthe nonpotable groundwater use; and underthe conditions of the site. Responses shall take into account
b. Any point beyond the property boundary of the properthe background water quality at the site, the uses of the aghiger
wherethe facility, activity or practice is located or undertaken. degreeof risk, the validity of the data and the probability of
2. The regulatory agency may establish by rule additionghetherif a preventive actiofimit is exceeded, the enforcement
pointsof standards application which tregulatory agency deter Standardwill be exceeded at the point of standards application. In
minesare necessarp protect future groundwater uses and th€quiring a remedial action for a specific site, the regulatory

public interest in the waters of the state. agencyshall use the authority and existing protections, including,
(c) If facilities are subject to regulatiamder chs283 or 289 Stjetsnm limited to, due process provisions in other applicstale

to 292, the department shall develop e and utilize points of

standardspplication forpurposes of facility design, the review of _(4) In setting forth the range of responses and providing for
facility performance and enforcement as follows: implementatiorof appropriate responses under the rules promul

1. Rules promulgated by the department und28s.05 (1) gatedunder subg1) and(3), the regulatory agency shall consjder

relating to facility design shall establish design critewhich Whereappllcable, t.he foIIQW|ng: . . - .

ensurecompliance with s160.19 (2)at any point of present (a) Risk-benefit considerations |n§Iud|ng, but not limited to:

groundwateluse, at property boundaries and at any point beyond 1. Uses and substances alternative to the present use of the

a 3-dimensional design management zone withoperty Particularsubstance.

boundariesstablished under genecaiteria specified by rule and 2. Risks and benefits of the alternative uses or substances.

appliedto individual facilities. 3. Reliability and comprehensiveness of the information
2. The department shall considety point at which ground availablefor assessing such risks and benefits.

water is monitored andat which a preventive action limit is  (b) Hydrogeological considerations including, but not limited

exceedea point of standards application faurposes of facility to:

performancereview including investigationand evaluation of 1. The depth to groundwater

specificsites. If the point is within the deggn management Zone, 5 Tha soil characteristics.

the department shall evaluate the location of the point, specific . o

characteristicsf the site, the nature of the substance involved and 3: Groundwater gradients and flow direction.

the likelihood of substance migration in assessing the need for (C) Management anpractice considerations including, but not

responseictivities. limited to:

3. The department shall establish the point of standards 1. Reliability of sampling data.
application for enforcement standards at any pointpoésent 2. The geographic extent of the substance if detected in
groundwateluse, at property boundaries and at any point beyogtbundwaterand the size of the populatiorieted.
a 3-dimensional design management zone withnoperty 3. The eficacy of label restrictions anather practical mea
boundariesstablished under genecsiteria specified by rule and suresto minimize the concentration of the substance in the
appliedto individual facilities. groundwater.

(d) Thedepartment shall establish criteria for design manage 4. The existing décts and potential risks of the substaone
mentzones by ruldor the facilities specified under pé&). The potablewater supplies.
rule shall take into account éé#frent typewf facility designs. The 5. The risks considered when the standaigsate was estab
designmanagement zone which is appliedatéacility utilizing |ishedor adopted.

thecriteria in the rule may be adjusted based on the following fac 6. The known depth of the substance in the groundwater

tors: . _— 7. Data and information provided by the manufacturer on the

1. Soil type, depth and permeability; environmentafate of the substance.

2. Type, depth and permeability of bedrock; History: 1983 a. 4101995 a. 227

3. Wlume and characteristics of the waste involved; ] -~

4. Mobility of contaminants; 1_60.?3 Implementation ~ of responses for  specific

5 Distance to proberty boundaries and surface waters: sites; preventive action limits. (1) If the concentration of a

: property ' substancen groundwater attaingr exceeds a preventive action

6. Present and anticipated future uselofl and groundwa |imit at a point of standards application, the regulatory agency
ter; shallassess the cause of the increased concentration, taking into

7. Expected useful life of the facility; accountbackground concentrations, if known, and other known
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or suspected contributors in the area and shall evaluate the-signifi(b) A regulatory agency shall impose a remedgtion for a
canceof the concentration dhe substance and shall implemenspecificsite which is reasonably related in time and scopkego
responsesor a specific site designed to: substanceactivity or practice which caused the enforcement stan
(a) Minimize the concentration of the substance in the grourfdrdto be attained or exceeded at the point of standards applica
waterat the point of standards application where technialty tion.
economicallyfeasible; (2) If a facility is subjecto regulation under ch283 or 289
(b) Regain and maintain compliance with the preventii@ 292 and if the concentrationf a substance in groundwater
actionlimit, unless, in theletermination of the regulatory agencyattainsor exceeds an enforcement standard at a point Qf standards
the preventive action limit is either not technically ezonomi ~ application,the department shall require remedial actions for a
cally feasible, in which case, it shall achieve compliance with ti§@ecificsite in accordance with rules promulgated undef®.21
lowestpossible concentration which is technically and econonfiSare necessary to achieve compliance with the enforcement stan

cally feasible; and dardat the point of standards application.

(c) Ensure that the enforcemestandard is not attained or _(3) If nitrates or any substance of aesthetic concern only
exceededt the point of standards application. attainsor exceeds an enforcement standard, the regulatory agency

(2) A regulatory agency shall take responses with respect t%%ot requ_lred to impose a prohibition or close a facilittydeter
specific site in accordance with rules promulgated under g esthat: . .
160.21 (@) The enforcement standard was attained or exceeded, in

(4) The regulatory agency mayot impose a prohibition on wholeor in part, because bfgh background concentrations of the
the substance or the activity or practice which uses or produces?H%Stanceand . . .
substanceinless the regulatory agency: b) The additional concentration does not represent a public

welfareconcern.

(a) Bases its decision upon reliable test data;

(b) Determines, to a reasonable certaibjythe greateweight
of the credible evidence, that no other remealigibn would pre

(4) If compliance with the enforcement standard is achieved
atthe point of standards application,160.23applies.

SV . A regulatory agency shall consider the existence of
ventthe violationof the enforcement standard at the point Of_StaBaéi)gr(oaJn dcoﬁggn%trgti)/or?g%fcgafur‘:lll;c())cil?ﬁintg 2uebsf;$1 ng %

dardsapplicaﬁon; . . evaluating response optiongo the noncompliance with an

(c) Establisheghe basis for the boundary and duration of thgxtorcementstandard for that substance. A regulatory agency
prohibition; and o may not order remedial action under s().or (2) at a site where

(d) Ensures that any prohibition imposed shall be reasonaké background concentratiaf a substance is determined to be
relatedin time and scope to maintaining compliance with thequalto or greater than the preventive action limitless the reg
enforcemenstandard at the point of standards application.  ylatory agency determines that the proposed remedial astibn

(6) (a) A regulatory agency shall consider the existence of thesultin the protection of or substantial improvemengiound
backgroundconcentration of naturally occurring substance inwaterquality notwithstanding the background concentrations of
evaluatingrespons@ptions to the noncompliance with a prevennaturally occurring substances.
tive action limit for that substance. Before a regulatory agency (b) Paragraplfa) does not apply to a substance whicbarck
mayorder.a!rem.edial action under suf2) or issue a.prohibition nogenic,teratogenic or mutagenic in humans.
for a specific site where theackground concentration of a sub () | the concentration of a substance in groundwater attains
stanceis determined to be equal to or greater than the preventjyeeyceeds an enforcement standard at a point of standards
actionlimit, the regulatory agency shall determine that the pf%pplicationand if a waste facilitgubject to the waste management
posedremedial action will result in the protection of or substantighng incurs costs for repairing environmental damage which
improvementin groundwater quality notwithstanding the backrisesfrom those occurrences which are not anticipated in the plan

groundconcentrations of naturally occurring substances.  of gperationand which poses a substantial hazard to public health
(b) Paragraplta) does not apply to a substance which may kgt welfare, those costs may be paid as provided un@&9s68
carcinogenicteratogenic or mutagenic in humans. (7) An action under thisection with respect to a specific site

(7) If theconcentration of a substance in groundwater attai®esnot constitute a major state action under. &1 (2).
or exceeds a preventive action limitgpoint of standards applica  History: 1983 a. 4101995 a. 227
tion and if a waste facility subject to the waste managefoent
incurs costs for repairing environmental damage which arisé§0.255 Exceptions for private sewage systems.
from these occurrences which are not anticipated in the plan(&} In this section, “private sewage system” has the meaning
operationandwhich poses a substantial hazard to public health @ivenin s.145.01 (12)

welfare, those costs may be paid as provided und28$.68 (2) Notwithstandings.160.19 (1)(2) and(4) (b), a regulatory
(8) An action under thisection with respect to a specific sitedgencyis not requiredo promulgate or amend rules that define
doesnot constitute a major state action undeir. &l (2). designor management criteria for private sewage systems te mini
History: 1983 a. 4101989 a. 561995 a. 227 mize the amount of nitrate in groundwater or to maintain -com
pliancewith the preventive action limit for nitrate.
160.25 Implementation of responses for specific (3) Notwithstandings. 160.19 (3) aregulatory agency may

sites; enforcement standards. (1) (a) If an activity or prac promulgaterules that definelesign or management criteria for
tice is not subject to regulation under cB83or 289to 292and  privatesewage systems that permit the enforcement standard for
if the concentration of a substance in groundwater attainsnitrateto be attained or exceeded at the point of standguita
exceedsan enforcement standardaapoint of standards applica tion.
tion, the regulatory agency shall take the following responses (4) Notwithstandings. 160.21 a regulatory agency is not
unlessit can be shown to the regulatory agency that, to a reaspiyyuiredto promulgate rules that set forth responses that the
ablecertainty by the greater weight of the credible evidence, afyencymay take, or require to be taken, when the preventive
alternativeresponse will achieve compliance with the enforcection limit or enforcement standarfbr nitrate is attained or
mentstandard at the point of standards application: exceededt the point of standards application if the sourchef

1. Prohibit the activity or practice which uses or produces thérateis a private sewage system.
substanceand (5) Notwithstanding ss. 160.23 and 160.25 a regulatory

2. Implement remedial actions with respect to the specific sagencyis not required to take any responses for a specific site at
in accordance with rules promulgated undetrég).21 which the preventive action limit or enforcement standard for
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nitrateis attained or exceeded at the point of standards applicati@®.29 Petitioning for rule making. (1) Where the depart
if the source of the nitrate is a private sewage system. mentfindsthat a preventive action limit or an enforcement-stan
History: 1995 a. 27 dard for a substance is, or will be, attaimeeéxceeded at points
of standards application at numerous locations, and that adoption
160.26 Enforcement. Regulatory agencieshall enforce the or revision of rules under $60.190r 160.21by the regulatory
provisions of this chapten accordance with enforcement proceagencyis an appropriate response, the department may submit a
duresand subject tthe penalties established by statute for activpetition for rule makingto the regulatory agencyThe petition

tiesand practices regulated by the regulatory agency shallinclude all of the following:
History: 1983 a. 410 (a) The reason for the request for rule making by the depart
ment.

160.27 Substances in groundwater; monitoring. I . -
(1) The department, with thg advice amdoperation ofgother (b) The research or monitoring data supporting the finding by

agenciesand the groundwater coordinating council, shall devel%aedepartment that the preventive action limit or the enforcement

and operate a system for monitoring and sampling groundiwate andardor a substance is, or will be, attained or exceeded at the
determine whether substances identified unde8®.05 (1)are in oints of stgndgrds appllcatlon..
the groundwater or whether preventive action limitenforce (c) A recitation of the authority of the regulatory agency te reg
ment standards are attained or exceeded at points of standAflgie the substance. . 3 .
application. ~ (2) Within 120 days after receipt afpetition under this sec

(2) At a minimum, the monitoring system shall incluttie tion, the regulatory agenaither shall deny the petition in writing
following componenté: or shall submit to the department a proposed timefabtbe revi

L . sionor promulgation of the requested rules and proceed with rule
(a) Problemassessment monitoring to detect substances in ﬁ\ﬁkingpundergsubchll of ch.qZZY Eailure of tﬁe agency to

groundwaterincluding substances identified un@et60.05 (1) * regpongto the petition within 12@lays constitutes denial of the
andto assess the significance of the concentrations afetested petition.

substances; (3) Section227.12does not apply to petitionsder this sec
(b) Regulatory monitoringo determine if preventive action 4o '
limits or enforcement standards atained or exceeded and t0 hisory: 1983 a. 4101985 a. 183.57.
obtaininformation necessary for the implementation of responses
with respect to specific sites under580.21, 160.23and160.25 160.31 Legislative review. Nothing in this chapter fafcts
(c) At-risk monitoring to define and sample at-risk potablthe legislative reviewof any proposed rule relating to animal
wellsin areas where substances identified unde@.05 (1)are wastetreatment, under 43.565
detectedn the groundwater or where preventive action liraits ~ History: 1983 a. 410
enforcement standards are attained or exceeded,; o
(d) Management practice monitoring for establishing the-mah®0-32 Common law and liability . (1) CommoN LAW
agementpractices necessary to meet the requirements of SWAFFECTED. Nothing in this chapter restricts or abrogates any
160.19and160.21 The regulatory agency responsible for a pafemedywhich any person or class of persanay have under
ticular management practice has primary responsibility for morﬁtherstatutory or common law o
toring that practice and the departmshall ensure that the meni  (2) NO ADMISSION OF LIABILITY. A response at a specific site
toring specifications meet the needs of the regulatory agandy; t2kenby any person under 560.23or 160.25is not evidence of
(€) A monitoring plan for collecting, managing and coordinaf 211ty or an admissiowf liability for any potential or actual
ing the monitoring components specified under pgjsto (d) enH\i/;:grnmgr;gafaggltlggg,aagzglefmed under299.01 (4)
with the monitoring information from other regulatory agencies. v ' T

(3) Thedepartment shall notify the regulatory agency and the0.33 Public participation. Each regulatory agenasall
departmenbf health and family services when monitoring datgromulgaterules which provide for public participation in the
indicatethat: issuanceand administrative enforcement by the regulatory

(a) A substance is detected in groundwater; agencyof any special ordeadopted pursuant to the requirements

(b) The concentration of a substance, by a reasonable de§fedis qhapter
of scientific certaintyis determined to be changing; or History: 1983 a. 410

(c) The concentration of a substance attains or excegds a 160.34 No mandatory well repair as a condition for

ventiveact.ion.limit or arenforcement standard at a point of Star}esting. No regulatory agency may requas a condition for the
dardsapplication. . _ testingof a private water system at the request of the owner that
(4) Thedepartment shall coordinate the collectiomfund  the owner agree tinstitute changes necessary to bring the con
water monitoring data and the exchange of these data amaiiiction or designof the water system into compliance with
agenciedor the purpose of this chapter and shall ensure,théth administrativerules in eflect at the time of testing but not irfet
adviceand cooperation of other agencies, the technical accurggior to 1954.
of the monitoring data used in the administration of ¢hizpter History: 1983 a. 4101995 a. 378
(5) Notwithstandingsubs(1) to(3), a regulatory agency may ) ] ) ) )
develop and operate a system for monitoring and samplidg0.-36 Cooperation with American Indian tribes  and
groundwateto determine compliance withis chapter This see  Pands. (1) REQUIREMENTTO COOPERATE. The departmerghall
tion does not déct the authority of the department to requiré0operatewith American Indian tribes and bands with the
groundwatemonitoring by owners ooperators of solid or haz approvalof the tribal governing bodyor the purposes specified
ardouswaste facilities,water systems or wastewater systemd this section.
underchs.280to 285 or 289t0 299, except s281.48 (2) AGREEMENTS REGARDING MONITORING. The department
(6) Thedepartment shatiotify the owner of any potable well May negotiate and enter into cooperative agreements with Ameri
andthe occupant ainy residence served by that well of the resulf@nIndian tribes and bands for the purposes of:
of any monitoring data it obtains from samples of water filwn (@) Providing advice and assistance to American Indians who
well. wish to establish a groundwater monitoring program orighds
History: 1983 a. 4101995 a. 2%.9126 (19) 1995 a. 227378 1997 a. 35 of any American Indian tribe or band.
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(b) Obtaining for state use any information on groundwateegulatoryprograms and the exchangeimformation related to
quality which results from anonitoringprogram conducted by groundwater,ncluding, but not limited to, agency budgets for

Americanindians. groundwaterprograms, groundwater monitoring, data manage
(c) Using stateesources to conduct groundwater monitoringnent, public information and education, laboratory analysis and
onthe lands of any American Indian tribe or band. facilities, research activities and the appropriation altmtation

(d) Sharing with an American Indian tribe or band the resule$ state funds for research.
of groundwater monitoring conducted by the department, by a(1m) FUNDING FORGROUNDWATERRESEARCH. The groundwa
regulatoryagency or by thgeological and natural history surveyter coordinating council shall advise the secretary of administra
which relate to the potential contamination of groundwater undgsn on the allocation of funds appropriated tolioard of regents
thelands of an American Indian tribe or band. of the universityof Wisconsin system under20.285 (1) (afor

(3) AGREEMENTSREGARDING ENFORCEMENT. The department groundwater research.
may negofiate and enter into cooperative agreements with Ameri 5y g gcommiTtees. The groundwater coordinating council
canindian tribes and bands for the following purposes: may create subcommittees to assist in its work. The subcommittee

~(a) Providing advice and assistance to American Indians WHRembersmay include members of the council, employes of the

wish to establish groundwater regulatory programshe lands gencieanith members on the council, employes of other state
of any American Indian tribe or band. L agenciesrepresentatives of counties amdnicipalities and pub

(b) Using state resources to conduct regulatory activities on {ifémembers. The council shall consider the need for subcemmit

landsof an American Indian tribe or band. teeson the subjects within the scope of its general duties under
History: 1983 a. 410 sub.(1) and other subjects deemed appropriate by the council.
160.50 Groundwater coordinating council. (1) Gen- (3) ReporT. The groundwater coordinating council shall

ERAL FUNCTIONS. The groundwater coordinating council shalteviewthe provisions 01983 Wsconsin Act 41@ndreport to the
serveasa means of increasing thdieiency and facilitating the chief clerk of each house of the legislature, for distribution to the
effective functioning of state agencies in activities related tegislatureunder s13.172 (2) concerning the implementation of
groundwatemanagement. The groundwater coordinating €eouthe act by January 1, 1989.

cil shall advise and assist state ageriniéise coordination of nen  History: 1983 a. 4101987 a. 1861989 a. 31
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