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UCC — SALES 402.102

CHAPTER 402
UNIFORM COMMERCIAL CODE — SALES

SHORTTITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER 402.501
Short title. 402.502
Scope;certain security and other transactions excluded from this chapt¢62.503
Definitionsand index of definitions. 402.504
Definitions: “merchant”; “between merchants”; “financing agency”. ~ 402.505
Definitions: transferability; “goods”; “future” goods; “lot”; “commercial 402.506
unit”. 402.507
Definitions: “contract”; “agreement”; “contract for sale”; “sale”; “present 402.508
sale”; “conforming” to contract; “termination”; “cancellation”. 402.509
Goods to be severed from realty: recording. 402.510
FORM, FORMATION AND READJUSTMENT 402.511
OF CONTRACT 402.512
Formal requirements; statute of frauds. 402.513
Final written expression: parol or extrinsic evidence. 402.514
Seals inoperative. 402.515
Formation in general.
Firm offers.
Offer and acceptance in formation of contract.
Additional terms in acceptance or confirmation.
Course of performance or practical construction.
Maodification, rescission and waiver
Delegation of performance; assignment of rights.
GENERAL OBLIGATION AND CONSTRUCTION
OF CONTRACT
General obligations of parties.
Unconscionable contract or clause.
Allocation or division of risks.
Price payable in monggoods, realtyor otherwise.
Open price term.
Output, requirements and exclusive dealings.
Delivery in single lot or several lots.
Absence of specified place for delivery 402.615
Absence of specific time provisions; notice of termination. 402.616
Opentime for payment or running of credit; authority to ship under reser
vation. 402.701
Optionsand cooperation respecting performance. 402.702
Warranty of title and against infringements; buiewobligation against 402.703
infringement. 402.704
Expresswarranties by difmation, promise, description, sample.

402.601
402.602
402.603
402.604
402.605
402.606
402.607

402.608
402.609
402.610
402.611
402.612
402.613
402.614

Implied warranty: merchantability; usage of trade. 402.705
Implied warranty: fitness for particular purpose. 402.706
Exclusion or modification of warranties. 402.707
Cumulation and conflict of warranties express or implied. 402.708

Third party beneficiaries of warranties, express or implied.
F.O.B. and FA.S. terms. 402.710
C.I.LE and C.& Fterms. 402.711
C.L.F.or C.& F: “netlanded weights”; “payment on arrival”; warranty of 402.712

conditionon arrival. 402.713
Delivery “ex—ship”. 402.714
Form of bill of lading required in overseas shipment; “overseas”. 402.715
“No arrival, no sale” term. 402.716
“Letter of credit” term; “confirmed credit”. 402.717
Saleon approval and sale meturn; consignment sales and rights of eredi402.718

tors. 402.719
Specialincidents of sale on approval and sale or return. 402.720
Sale by auction. 402.721
TITLE, CREDITORS AND GOOD RAITH PURCHASERS. 402.722
Passingf title; reservation for security; limited applicatiohthis section. 402.723
Rightsof sellefs creditors against sold goods. 402.724
Power to transfer; good faith purchase of goods; “entrusting”. 402.725

402.709

PERFORMANCE
Insurable interest in goods; manner of identification of goods.
Buyer's right to goods on selfarinsolvency
Manner of selles tender of delivery
Shipment by seller
Sellers shipment under reservation.
Rights of financing agency
Effect of sellefs tender; delivery on condition.
Cure by seller of improper tender or delivery; replacement.
Risk of loss in the absence of breach.
Effect of breach on risk of loss.
Tender of payment by buyer; payment by check.
Payment by buyer before inspection.
Buyer's right to inspection of goods.
When documents deliverable on acceptance; when on payment.
Preserving evidence of goods in dispute.
BREACH, REPUDIAION AND EXCUSE
Buyer’s rights on improper delivery
Manner and déct of rightful rejection.
Merchant buyes duties as to rightfully rejected goods.
Buyer’s options as to salvage of rightfully rejected goods.
Waiver of buye's objections by failure to particularize.
What constitutes acceptance of goods.
Effect of acceptance; notice of breach; burden of establishing breach after
acceptancenotice of claim or litigation to person answerable over
Revocation of acceptance in whole or in part.
Right to adequate assurance of performance.
Anticipatory repudiation.
Retraction of anticipatory repudiation.
“Instalment contract”; breach.
Casualty to identified goods.
Substituted performance.
Excuse by failure of presupposed conditions.
Procedure on notice claiming excuse.
REMEDIES
Remedies for breach of collateral contracts not impaired.
Sellers remedies on discovery of buiemsolvency
Sellers remedies in general.
Seller’sright to identify goods to the contract notwithstanding breach or
to salvage unfinished goods.
Sellers stoppage of delivery in transit or otherwise.
Sellers resale including contract for resale.
“Person in the position of a seller”.
Sellers damages for nonacceptance or repudiation.
Action for the price.
Sellers incidental damages.
Buyer’s remedies in general; buygsecurity interest in rejected goods.
“Cover”; buyets procurement of substitute goods.
Buyer’s damages for nondelivery or repudiation.
Buyer's damages for breach in regard to accepted goods.
Buyer's incidental and consequential damages.
Buyer’s right to specific performance or replevin.
Deduction of damages from the price.
Liquidation or limitation of damages; deposits.
Contractual modification or limitation of remedy
Effect of “cancellation” or “rescission” on claims for antecedent breach.
Remedies for fraud.
Who can sue third parties for injury to goods.
Proof of market price: time and place.
Admissibility of market quotations.
Statute of limitations in contracts for sale.

Cross—-reference: See definitions in 8101.201

402.101 Short title. This chapter shable known and may be
cited as uniform commercial code—sales.

402.102 Scope; certain security and other transac -
tions excluded from this chapter
wiserequires, this chapter applies to transactions in goods; it dgq%’t

unconditionalcontract to sell or present sale is intended to operate

only as a security transaction nor dét@s chapter impair or repeal

SHORTTITLE, GENERAL CONSTRUCTION
AND SUBJECT MATER

any statute regulating sales to consumers, farmers or other speci
fied classes of buyers.

If a consignment involves a delivery of goods to a merchant who has been induced
to accept them by an agreemé&oim the consignor which permits their return in lieu

of payment if they are not resold, the arrangement is a security consignment governed
by ch. 409, as contrasted to a true consignment. Clark Oil & Refining Ciold
coat,65 W (2d) 612, 223 NW (2d) 530.

Mixed contract for goods and services is subject to this ch#ptedominate fac

. Unless the context other

tor is transaction of sale, with labor incidentally involvecan\Sistine vTollard, 95

W (2d) 678, 291 NW (2d) 636 (Ct. App. 1980).

ntract fordevelopment of computer software is primarily service contract and
subject tainiform commercial code. Micro-Managers, IncGvegory 147

not apply to any transactiowhich although in the form of an w (2d) 500, 434 NW (2d) 97 (Ct. App. 1988).
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402.103 Definitions and index of definitions. (1) Inthis interveneshetween persons who are in the position of seller and

chapterunless the context otherwise requires: buyerin respect to the goods é02.707.
(a) “Buyer” means a person who buys or contracts to buy (3) “Merchant” meansa person who deals in goods of the kind
goods. or otherwise by his or her occupation holds himself or herself out

(b) “Good faith” in thecase of a merchant means honesty ias having knowledge or skill peculiar to tipeactices or goods
fact and the observance of reasonable commercial standard§g@lved in the transaction or to whom such knowledge or skill
fair dealing in the trade. may be attributed by his or her employment of an agent or broker

(c) “Receipt” of goods means taking physical possession @i other intermediary who by his or her occupation holds himself
them or herself out as having such knowledge or skill.

: History: 1983 a. 1891991 a. 316

(d) “Seller” means a person who sells or contractseid Becausehe status of “merchant” under sub. (3) does not attach to the casual or
goods. inexperienced sellewhethera farmer is a merchant rests upon the individualized
L . . ..., factsof the case. Harvest Statésoperatives.\/Anderson, 217 W (2d) 154, 577 NW
(2) Otherdefinitions applying tahis chapter or to specified (2d) 381 (Ct. App. 1998).

sectiongthereof, and the sections in which they appear are: Seenote to 402.725, citing County of MilwaukeeNorthrop Data Systems, 602

« » F (2d) 767 (1979).
EE; gccekptrance d? 5402"160(;6325 A county as a merchant under the uniform commercial code. 1980 WLR 194.
“Bankers credit” — s .

(c) “Between merchants” — 402.104 402.105 Definitions: transferability; “goods”; “future”
(d) “Cancellation” — $402.106 (1) goods; “lot”; “commercial unit”. (1) (a) “Commercial

“ : unit” means such a unit of goods as by commergabe is a
(€) “Commercial unit” — s402.105 singlewhole for purposes of sale and division of whicaterially

(f) “Confirmed credit” — s402.325 impairsits character or value on the market or in use. A commer
(9) “Conforming to contract” — £102.106 cial unit may be a single article (as a machine) or a set of articles
(h) “Contract for sale” — $102.106 (asa suite of furniture or an assortment of sizes) quantity (as

(i) “Cover’ — s.402.712 abale, gross, atarload) or any other unit treated in use or in the
() “Entrusting” — $.402.403 relevantmarket as a single whole.

(b) Goods must be both existing and identified before any

(k) *Financing agency” — $02.104 interestin them can pass. Goods which are not both existing and

L) “‘I‘:uture 90°d3“ — s402.105 identified are “future” goods. A purported present saléuire

(m) “Goods” — s402.105 goodsor of any interest therein operates as a contract to sell.
(n) “Identification” — 5.402.501 (c) “Goods” meanall things (including specially manufac
(o) “Instalment contract” — 2102.612 turedgoods) which are movable at the timadetification to the

(p) “Letter of credit” — s402.325 contractfor sale other than the money in which the price is to be
(@) “Lot” — s.402.105 paid, investment securities (c08) and things in action.

“Goods” also includeshe unborn young of animals and growing

() “Merchant” — s.402.104 cropsandother identified things attached to realty as described in

(s) “Overseas” — s102.323 s.402.1070n goods to be severed from realty

(t) “Person in position of seller” — 402.707 (d) “Lot” means a parcel or a single article which is the subject
(u) “Present sale” — 202.106 matterof a separate sale or delivenwhether or not it is sfi€ient

(v) “Sale” — s.402.106 to perform the contract.

(w) “Sale on approval” — $102.326 (3) Theremay be a sale of a part interest in existing identified
(x) “Sale or return” — s402.326 goods. N _ S _

(y) “Termination” — s402.106 (4) An undivided share in an identified bulk of fungible goods

is sufiiciently identified to be sold although the quantity of the

(3) The following definitions in other chapters apply tus bulk is not determined. Any agreed proportion of such a bulk or

chapte“r. ) any quantity thereof agreed upon by numegight or other mea
(a) “Check” —s.403.104 suremay to the extent of the sellgiinterest in the bulk be sold to
(b) “Consignee” — s407.102 the buyer who then becomes an owner in common.
(c) “Consignor” — s407.102 History: 1983 a. 189

(d) “C.onsume"r goods” — £09.109 402.106 Definitions: “contract”; “agreement”; “con -
(e) “Dishonor” — s403.502 tract for sale”; “sale”; “present sale”; “conforming” to
(f) “Draft” — s. 403.104 contract; “termination”; “cancellation”. In this chapter
(4) In addition ch401 contains general definitions and prin unlessthe context otherwise requires:
ciples of construction andnterpretation applicable throughout (1) “Cancellation”occurs when either party puts an end to the

this chapter contractfor breach by the other and itdegft is the same as that
History: 1983 a. 18%.329 (24) 1995 a. 449 of “termination” except that the canceling party also retains any
_ remedyfor breach of the whole contract or any unperforieid
402.104 Definitions:  “merchant”; “between mer-  ance.
chants”; “financing agency”. (1) “Between merchants”

: : : : - 2) Goodsor conduct including any part of a performance are
meansin any transaction with respect to which both parties a‘r(?o(nf)orming” or conform tathe co?]tragt \?vhen theF))/ are in accord
chargeablevith the knowledge or skill of merchants.

(2) “Financing agency” meana bank, finance company Orancewith the obligations under the contract.
other person who in the ordinary course of business mak{%st(ﬁg p&%gtrr]?(gr %Qgreag;?: r(;cegngogf limited to those relating
advancesgainst goods or documents of title or who by arrange ¥ o
mentwith either the seller or the buyer intervenes in ordinary (4) “Contractfor sale” includes both a present sale of goods
courseto make or collegpayment due or claimed under the con@nd@ contract to sell goods at a future time. _
tractfor sale, as by purchasing or paying the salldraft or mak (5) A “present sale” means a sale which is accomplished by
ing advances against it or by merely taking it for collectiodie making of the contract.
whetheror not documents of title accompany the draft. “Financ (6) A “sale” consists in the passing of title from the setiter
ing agency” includes also a bank or other person who similatlye buyer for a price (2102.40).
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(7) “Termination” occurs when either parfgursuant to a mentprepared by one party in response to the &threquest for an appraisal. First
power created by agreement or law puts an &nthe contract Bankv. H.K.A. Enterprises, Inc. 183 W (2d) 418, 515 NW (2d) 838 App. 1994).
. : « . P . . Whereletter confirming oral agreement under (2) confirmed subject to completion
Oth_erW|Se than for its breach. On “termination all 0b||_gat|0n§r formal memorializing document, tgmin was enforceable even thoutgtument
which are still executory on both sides are disgldrbut anyight  wasnot executed. Lambert Corp.Evans, 575 F (2d) 132 (1978).

basedon prior breach or performance survives. Statuteof frauds is not applicable in an action based on promissory estoppel. Janke
History: 1983 a. 189 ConstructionCo., Inc. v Vulcan Materials Co. 386 F Supp. 687.

Thesstatute of fraudsf the UCC and the doctrine of estoppel. Edwards. 62 MLR
. 205(1978).
402.107 Goods to be severed from realty: recording.

(1) A contract for the sale of minerals or the like (includiily 402 202 Final written expression:  parol or extrinsic
andgas) or a structure or its materials toremoved from realty eyigence. Terms with respect to which the confirmatory memo
is a contract for the sale of goods within this chapter if they aregighqaof the parties agree or which are otherwise set forth in a writ
be severed by the seller but until severance a purported presggtintended by the parties as a final expression of #yggement
salethereof which is not &dctive as a transfer of an interest in langy it respect to such terms as are included thereinnmutlye con
is effective only as a contract to sell. tradictedby evidence of any prior agreement or of a contempora
(2) A contract for the sale apart from the land of growing crop@ousoral agreement but may be explained or supplemented:
or other things attached to realty and capable of severance without1) By course of dealing arsage of trade (801.205 or by
materialharm thereto but not described in s{i).or of timber to o\ rseof performance (402.208;
be cut is a contract for the sale of goods withiis chapter whether '
the subject matter is to be severed by the buyer or by the seller ye
thoughit forms part otthe realty at the time of contracting, and th
partiescan by identification &ct a present sale befaseverance.

_ (3) Theprovisionsof this section are subject to any third party, 593 seals inoperative. The afixing of a seal to a writ
rights provided by the law relating to realty records, and the Cco, evidencing a contract for sale or afeoto buy or sell goods
tract forsalemay be executed and recorded as a document traSesnot constitute the writing a sealed instrument andaie

ferring an interest in land and shall then constitute notice to th h respect to sealed instruments does not apply to such a con
partiesof the buye's rights under the contract for sale. tractor offer

History: 1973 c. 215

) By evidence of consistent additional terms unless the court
the writing to have been intended alsoaasomplete and
xclusivestatement of the terms of the agreement.

402.204 Formation in general. (1) A contract for sale of

FORM, FORMATION AND READJUSTMENT goodsmay be mad@ any manner sii€ient to show agreement,

OF CONTRACT including conduct by both parties which recognizes the existence
of such a contract.
402.201 Formal requirements; statute of frauds. (2) An agreemensuficient to constitute a contract for sale

(1) Exceptas otherwise provided in this section a contracthier may be found even thoughe moment of its making is undeter
saleof goods for the price of $500 or more is not enforceable byined.

way of action or defense unless there is some writinicgerit to _(3) Eventhough one or more terms aeét open a contract for
indicatethat a contract for sale has been made between the pagigigdoes not fail for indefiniteness if the parties have intended to
andsigned by the party against wha@mforcement is sought or by makea contracend there is a reasonably certain basis for giving
the party’s authorized agent or brokex writing is not insuficient  an appropriate remedy

becauseét omits or incorrectly states a term agreed upon but thesyeni the parties writings do not constitute a contraatpntract may be found

contractis not enforceable under this subsecbegond the quan throughthe parties’ conduct. AMPL Wleadow Gold Dairies, 27 F (3d) 268 (1994).
tity of goods shown in such writing. Shrinkwrap licenseagreements contained in computer software packages are
e . ... enforceablainless their terms are objectionable on general cogmaands. ProCD,
(2) Betweenmerchantsf within a reasonable time a writing incorporated.. Zeidenbey, 86 F (3d) 1447 (1996).

in confirmation of the contract and faient against the sender  Contractformation undeArticle 11 of the Uniform Commercial Code. Edwards.
receivedand the party receiving it has reason to know its conterft§MLR 215.
it satisfies the requirements of s(b) against such party unless

written notice of objection to its conterisgiven within 10 days 402.205 Firm offers. An offer by a merchant to buy or sell
afterit is received. goodsin a signed writing which by its ternggves assurance that

. : . it.will be held open is not revocable, for lack of consideration, dur
(1)(S&tevﬁicér;1triic\t :{IZI?E gtc;]eesr rr‘gé s:g,[ssf%;t;ifrgg:ue';%ﬁ?ms of sqhg thetime stated or if no time is stated for a reasonable time, but
P ’ in no eventmay such period of irrevocability exceed 3 months; but

(a) If the goods are to be specially manufactured for the bu such term of assurance on a fasupplied by the ééree must
and are not suitable for sale to others in the ordinary course of éeparately signed by theferor.

Se”e.r s business a“‘?' the selldrefore .notlce of repudm‘qon IS Althoughthebid for the pipe did not meet the “firmfef” requirement, the facts
receivedand under circumstances which reasonably indicate th@hded and relied upon by the contractor to support its aathio which the sup

the goods are for the buydras made either a substantial begimlier responded in entering its defense gave rise to the doctrine of promissory estop
ning of their manufacture or commitmerits their procurement; pel. Janke Construction Co., Inc. Vulcan Materials Co. 386 F Supp. 687.

or 402.206 Offer and acceptance in formation of con-

(b) Ifthe party against whom enforcement is sought admitsict (1) Unless otherwise unambiguously indicated by the lan
thatparty's pleading, testimony or otherwise in cotlndt a con guageor circumstances:

tractfor sale was made, but the contraaia enforceable under (a) An offer to make a contract shall be construed as inviting

this paragraph beyond the quantity .Of goods admitted or cceptancén any manner and bgny medium reasonable in the
(c) With respect to goods for which payment has been m umstances:

283 gggepted or which have been received and accepted S(b) An order or other ér to buy goods for prompt or current

History: shipmentshall be construed as inviting acceptance either by a

y: 1991 a. 316 . . .

Receiptand acceptance of goods consistent with oral contract is part performaRE@MpPtpromise to ship or by the prompt current s_hlpment of

sufficientto take oral contract out of statutefiaiuds even though such conduct is noiconformingor nonconforming goods, but such a shipment of non

inconsistentvith some other dealingsgarably had between the parties. Gerner v, i i i

Vashy, 75 W (2d) 660 250 NW (20) 319, conforminggoods does not constitué® acceptance if the seller
seasonablyotifies the buyer that the shipment ifeoéd only as

Thestatute of frauds was not satisfied whiaeonly indication of a purchase eon >
tractbetween the parties was the unexplained notation “purchase price” in-a da@ti @ccommodation to the buyer
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(2) Wherethe beginning of a requested performance is-a ref@&ed or rescinded, but except as between merchants such a +equire
sonablemode of acceptance anfexor who is not notified of menton a form supplied by the merchant must be separately
acceptanceavithin a reasonabléme may treat the fidr as having signedby the other party

lapsedbefore acceptance. (3) Therequirements of €02.201must be satisfied if the con
- ) ] tractas modified is within its provisions.
402.207 Additional terms in acceptance or confirma - (4) Althoughan attempt amodification or rescission does not

tion. (1) A definite and seasonable expression of acceptancesgfisfythe requirementsf sub.(2) or(3) it can operate as a waiver

a written confirmation which is sent withia reasonable time (5) A party who has made a waivefeafting anexecutorypor
opg_rf?tesasi ‘f"m ac%eptar‘};e %ven thougg It sitammsl addltlopal 10 tion of the contract may retract the waiver by reasonable netifica
orarnerent from those Gered or agreed upon, UN'ESECeplance s, received by the other partpat strict performance will be

is expressly made conditional on assent to the additionalfer-dif requiredof any term waived, unless the retraction would be unjust
entterms. . in view of a material change of position in reliance on the waiver

(2) The additional terms ate be construed as proposals for a dealership agreement is primarily for the sale of goods, making this section
additionto the contract. Between merchants such terms becompglicable. American Suzuki Motor Corp..Bill Kummer, Inc. 65 F (3d) 1381
partof the contract unless: (1995).

(a) The ofer expressly limits acceptance to the terms of thgys 219 Delegation of performance; assignment of

offer; rights. (1) A party may perform that pars/tuty through a dele
(b) They materially alter it; or gateunless otherwisagreed or unless the other party has a sub
(c) Notification of objection to them has already been gisen stantialinterest in having his or her original promisor perfam

is given within a reasonable time after notice of theme¢gived. controlthe acts required by the contrabto delegation of perfer

(3) Conductby both partiesvhich recognizes the existence ofnancerelieves the party delegatingany duty to perform or any

acontract is stiicient to establish a contract for sale although thibility for breach.
writings of the parties dmot otherwise establish a contract. In (2) Unlessotherwise agreed all rights either seller or buyer
suchcase the terms of the particular contract con$igtose terms canbe assigned except where the assignment would materially
onwhich the writings ofhe parties agree, together with any-sugchangethe duty of the other partgr increase materially the bur
plementaryterms incorporated under any otipeovisions of chs. denor risk imposed on the other party by the contract, or impair
401t0411 materially the other partys chance of obtaining return perfor

History: 1979 c. 891991 a. 148304, 315 mance. A right to damages for breach of the whole contract or a

A sellets “acknowledgment of order” which purported to deny liability for damright arising out of the assigrisrdue performance of the assign

agesfor defects becomegart of the contract only if assented to by the huyer ) i iati f ;
Products& Chemicals, Inc. vFairbanks, 58 W (2d) 193, 206 NW (2d) 414. \(/)vri ;eentlre obligation can be assigned despite agreenibat

Whereoffer to purchase contained delivery tetROB, our truck, your plant,
Ioaded"andloferees resPciEse cpntainec{_éerm “tas its,bwtlzlsre is”, ar?d Wheae parrtties had(3) Unlessthe circumstancesadicate the contrary a prohibi
no prior oral agreement, there is no valid contract between parties and court cal ; « " :
properly reach issue of whether additional orfeiént terms in response tofef 'm% of aSSIgnment of “the C.O“traCt IS to be. construed as bamng
destroyagreement between parties. Koehring CGlewacki, 77 W (2d) 497, 253 only the delegation to thassignee of the assigr®performance.
NV\\/lvﬁzag)cgﬁ.stitutes “supplementary terms” under (3) is not limited to provisio (4) An aSSignmem of *the contract’ or of “all my rights under
underch. 402, but includes any terms arising underWh@.C. and necessarily the ,ComraCt Qr an assignment in similar general terms is an
encompassinthose sections relating to course of perform#402.208) and course assignmenof rights and unless the language ordineumstances
g(;’)eﬂi‘?g (alg%;)sage of trade (401.205). Dresser Industi@swdall Co., 965 F (s in an assignment for security) indicate the contitisya dele

Wherecontract specified&S terms, buyés confirmation form containinigpcon gatlonOf performance of th‘? duties thfe a.SSIQnor and Its. accept
sistentterms did not relieve buyer of liability for goods properly delivers®.FMet ~ anceby the assignee constitutes a promise by the assignee to per
roseintern., Etc. vPatrick Cudahy Inc. 482 F Supp. 1369 (1980). form thoseduties. This promise is enforceable by either the

La-\svhiniﬁ:% ?gtgtlgz of the Forms: Answers to Common Questions. Richardsisn. V‘éssignoror the other party to the original contract.

) ) (5) Theother party may treat any assignment wiielegates
402.208 Course of performance or practical construc - performanceas Qregting rez_isonable grounds fpr insecurity and
tion. (1) Where the contract for sale involves repeated occasidhgy Without prejudice to his or her rights against the assignor
for performance by either party with knowledge of the nature 8mandassurances from the assigneet(.609.
the performance and opportunity for objection to it by the ptheristory: 1991 a. 316
any course of performance accepted or acquiesced in without
objectionshallbe relevant to determine the meaning of the agree ~ GENERAL OBLIGATION AND CONSTRUCTION
ment. OF CONTRACT

(2) Theexpress terms of the agreement and any such course
of performance, asvell as any course of dealing and usage @02.301 General obligations of parties.  The obligation of
trade,shall be construedthenever reasonable as consistent wittie seller is to transfer and deliver and that of the buyer is to accept
eachother; but when such constructisnunreasonable, expressandpay in accordance with the contract.
termsshall control course gferformance and course of perfor
manceshall control both course of dealing and usage of trade 492.302 Unconscionable contract or clause. (1) If the
401.2085. courtas a matter of law finds the contract or any clause of the con
(3) Subjectto s.402.2090n modification and waivesuch tractto have been unconscionabletet time it was made the court
courseof performance is relevant to show a waiver or modificanay refuse to enforce the contract, or it may enforce the remainder
tion of any term inconsistent with such course of performanceQf the contract without the unconscionable clause, or it may so
Requiremenbf “conformity” does not subject the seller to performing contract timit theapplication of any unconscionable clause as to avoid any
the satisfaction of the buygbut only to the terms dhe contract. H.B. Fuller Co. v unconscionableesult.
Kinetic Systems, Inc. 932 F 2d 681 (1991). (2) Whenit is claimed or appears tbe court that the contract
or any clause thereof may be unconscionable the parties shall be

i, S affordeda reasonable opportunity to present evidessdo its
agreemenmodifying a contract within this chapter needson commercialsetting, purpose andfeét to aid the court imaking

siderationto be binding. the determination

(2) A SIQned agree.mem Wh!Ch excludes mO(;I|f|cat|or] OrConspicuousnessecessary for &dctive warranty disclaimer discussed. H.B.
rescissiorexcept by a signed writing canrw otherwise modi  Fuller Co. v Kinetic Systems, In@32 F 2d 681(1991).

402.209 Modification, rescission and waiver. (1) An
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402.303 Allocation or division of risks.  Where this chap 402.308 Absence of specified place for delivery . Unless
ter allocates a risk or a burden as between the parties “unless otb#rerwiseagreed:
wiseagreed”, the agreememiay not only shift the allocation but (1) The place for delivery of goods is the selteplace of busi
may also divide the risk or burden. nessor if the seller has none the selgeresidence; but

) . (2) In a contract for sale aflentified goods which to the
402.304 Price payable in money , goods, realty , or ynowledgeof the parties at the time of contracting are in some
otherwise. (1) The price can be made payable in money Qfinerplace, that place is the place for their delivery; and

otherwise. If it is payable in whole or in part in goods each party 3) D : .
) : ; ocumentsof title may be delivered through customary
is a seller of the goods which that party is to transfer bankingchannels.

(2) Eventhough all or part of the price is payable in an interestyistory: 1991 a. 316
in realty the transfer of the goods and the sellebligations with
referenceo them are subject to this chaptaut not the transfer 402.309 Absence of specific time provisions; notice of
of the interest irrealty or the transferts obligations in connec termination. (1) The time for shipmertr delivery or any other
tion therewith. actionunder a contract if not provided in this chapter or agreed
History: 1991 a. 316 uponshall be a reasonable time.

402.305 Open price term. (1) The parties if they so intendE (2) Wherethe contract provides for successparformances

can conclude a contract fesale even though the price is no ut is indefinite in duration it is valid for a reasonable time but
Lo s ; . nlessotherwise agreed may be terminated at any time by either

settled. In such a case the price isemsonable price at the time, art
for delivery if: pary. -

(2) Nothing is said as to price; or (_3) Terminationof a contract by one party except on @hehap

2 ’ . _peningof an agreed event requires thesisonable notification be

(b) The price is left to be agreed by the parties and they failiQejvedoy the other party and an agreement dispensing with noti
agree;or fication is invalid if its operation would be unconscionable.

(c) The price is to be fixed in terms of some agreed market or

otherstandard as set or recorded kthiad person or agency and402.310 Open time for payment or running of credit;

it is not so set or recorded. authority to ship under reservation. Unless otherwise
_(2) A price tobe fix_ed_ by the se_ller or by the buyer means agreed:
pricefor that party to fix in good faith. (1) Paymenis due at the time and place at which the buyer is

(3) Whena price left to be fixed otherwigkean by agreement to receive the goods even though the place of shipment is the place
of the parties fails to be fixed through faoftone party the other of delivery; and
party may at his or her option treat the contract as canceled or fix2) If the seller is authorized to send the goods the seller may
areasonable price. ship them under reservation, and may tender the docunoénts
(4) Where,howeveythe parties intend not to be bound unledile, but the buyer mainspect the goods after their arrival before
the price is fixed or agreed and it is not fixed or agreed there ispaymentis dueunless such inspection is inconsistent with the
contract. In such a casthe buyer must return any goods alreadiermsof the contract (#02.513; and
receivedor if unableso to do must pay their reasonable value at (3) If delivery is authorized and made by way of documents
thetime of delivery and the seller must return any portion of thf title otherwise than by sut®) then payment is due at the time
price paid on account. andplace at which the buyer is to receive the documegjard

History: 1991 a. 3161997 a. 35 lessof where the goods are to be received; and
An implied contract by a dairy plant to pay competitive prices to milk producers . . . .
doesnot permit the plant to pay a lower price since the mere absence of misrepresen(4) Wherethe seller is required authorized to ship the goods

tation or deceit does not establish good faithomenprice contract still requires fair on credit the credit period runs from the time of shipment but post
dealing. Columbus Milk Producers \Dept. of Agriculture, 48 W (2d) 451, 180 NW datlng the invoice or delay|ng its d|spatch will Correspondlngly

(2d) 617. - : h
Underthis section, providing that parties to a contract for the sale of goods mQ9|aythe starting of the credit period.

concludethe contract agreeing to settle pritea subsequent date, the contract price History: 1991 a. 316
is a reasonable price at time of delivery where the parties are unable to agree. Schmi

ederv. Standard Oil Co. of Indiana, 69 W (2d) 419, 230 NW (2d) 732. 402.311 Options and cooperation respecting perfor -
. . . mance. (1) An agreement for sale which is otherwisefisuf
402.306 Output, requirements and exclusive dealings. ciently definite (s402.204 (3) to be a contract is not made invalid

(1) A term which measures the quantity by the output of the seligfihe fact that iteaves particulars of performance to be specified
or the requirements of the buyer means such actual outputydrone of the parties. Any such specification must be made in
requirementsas may occur in good faith, excepat no quantity goodfaith and within limits set by commercial reasonableness.

unreasonablydisproportionate to any stated estimate or in the . I .
absencef a g(tjatgd gstimate to any n)c/)rmal or otherwise Compzfg (2) Unless otherwise agreed specifications relating to assort

. ; entof the goods are at the bu\geoption and except as otherwise
ble prior output or reqwrement_s may be tendered or demand ovidedin s.402.319 (1) (cgnd(3) specifications or arrange
(|2) A lc?Wfll'Jl agrteheri_ené bff’f'the& the seller %r the buyer flormentsrelating to shipment are at the selleoption.
exclusivedealing inthe kind of goods concerned imposes unless P ;
otherwiseagreeg aobligation b%/ the seller to use bg ‘e 10 (3) Wheresuch specmpatlon would materiatiffect the other
party’s performance but is not seasonably made or where one

supplythe goods and by the buyer to use befstisfto promote party’scooperation is necessary to the agneedormance of the

th?'r sale. . . — otherbut is not seasonably forthcoming, the other paryditition
Pay as used” proposal fiurchase inventory was analogous to “requirements COT Il oth dies:
tract”.” Lambert Corp. vEvans, 575 F (2d) 132 (1978). 0 all other remedies:

(a) Is excused for any resulting delay in his or her perior
402.307 Delivery in single lot or several lots. Unless mance;and
otherwiseagreed all goods called for by a contract for sale must (b) May also either proceed to perform in any reasonable man
betendered in a single delivery and payment is due only on syt or after the time for a material part of his or her own perfor

tenderbut where the circumstances give either party the right igancetreat the failureo specify or to cooperate as a breach by
makeor demand delivery in lots the price if it can be apportionegilure to deliver or accept the goods.
may be demanded for each lot. History: 1991 a. 316
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402.312 Warranty of title and against infringements; Wherecircumstances rendered breach of good faithadrfitluciary obligation

) : ; ; [N ; chargeableéo buyer buyer was barred from asserting causes based on breach of war
buyer’s Ob“g,at,lon against infringement. (1) Subject to ranty of merchantabilityor on selleis claimed fault, to recover from packing com
sub.(2) there is in a contract for sale a warranty by the seller thgdiythat portion of claim disallowedyith buyets consent, by railroad. Greisler

; ; ; ros.,Inc. v. Packerland Pack Co., Inc. 392 F Supp. 206.
an((ja) The title conveyed shall be good, and its transfer rlghthﬁ,Status of products liability in Wtonsin. Coyne. 43 WEB, No. 4.

(b) The goods shall be deliverizée from any security interest402.315 Implied warranty: fitness for particular pur -
or other lien or encumbrance of which the bugtehe time of con  pose. Where the seller at the time of contracting has reason to
tractinghas no knowledge. know anyparticular purpose for which the goods are required and
(2) A warranty under sul{l) will be excluded or modified thatthe buyer is relying on the selleskill or judgment to select
only by specific language or by circumstances which give tle furnish suitable goods, there is unless excluded or modified
buyerreason to know that the person selling does not claim titiaders.402.316an implied warranty that the goods shall be fit for
in himself or herself or that the person selling is purporting to selichpurpose.

only such right or title as the person selling or a third person mayvhere expansion joints corroded soon aftestallation in steam system, but
have. defendanmanufacturer was unaware of corrosive agent in steam, this sgoéien

. . notallow recovery Wis. Elec. Power Cov Zallea Bros., Inc. 606 F (2d) 697 (1979).
(3) Unlessotherwise agreed a seller who is a merchant-regu

larly dealingin goods of the kind warrants that the goods shall @2 316 Exclusion or modification of warranties.
deliveredfree of the rightful claim of any third person by way o{1) Wordsor conduct relevant to the creation of an express war
infringement or the like but a buyer who fUrnlSlmlelcatlonS ranty and words or conduct tending to negate or limit warranty
to the seller must hold the seller harmless against any such claigj| be construed wherever reasonaseonsistent with each
which arises out of compliance with the specifications. other; but subject to s402.2020on parol or extrinsic evidence,
History: 1971 c. 401991 a. 316 negationor limitation is inoperative to the exteifiiat such con

402.313 Express warranties by affirmation, promise, structionis .unreasonable. . o

description, sample. (1) Expresswarranties by the seller are  (2) Subjectto sub.(3), to exclude or modify the implied war

createdas follows: ranty of merchantability or any part of it the language must men
(a) Any afiirmation of fact or promise made by the seller to thiion merchantabilityand in case of a writing must be conspicuous,

buyerwhich relates to the goods and becomes part of the basi@%‘ij to exclude or modify any implied warranty of fitness the

: - exclusionmust be by a writing and conspicuous. Language to
ggsmb?g ?f:r(; g;i?irarfgzoilnoixgrrgrﬁsvgan the goods shall con excludeall implied warranties of fithess is §iafent if it states, for

. L. example that “There are no warranties which extend beyond the
(b) Any description of the goods which is maut of the descri%tionon the face hereof.” y

basisof the bagain creates an express warranty that the goods . . .
shallconformat\gthe description. P Y g (3) Notwnhstand_lng sub2), all (_)f the following _apply: o
(c) Any sample or model which is made part of the basis of the (a) Unless the circumstances indicate other\N|se", E‘l‘" implied

bargaincreates an express warranty that the whole oftioels arrantiesare excluded by expressions like “as is’, “with all
shall conform to the sample or model faults” or other language which tommon understanding calls

o) It t o th i f t?e buyers attention to the exclusion of warranties anakes
(2) It is not necessary to the creation of an express warra% ¥in that there is no implied warranty

thatth ller formal wor h as “warrant” or “guarant S
atthe seller use formal words such as "warrant” or ‘guarante (b) When the buyer before entering into the contract has

or thﬁat the seller h?vefahspecilfic in}err]ltion t% make a warauty aminedthe goods othe sample or model as fully as the buyer
anafirmation merely of the value of the goods or a statement p@zsiredor has refused to examine the goods there is no implied

ggg(ljns%tgegenglecrreeléttg Zs\ﬁg?a%pt);mon or commendation of thewarrantywith regard to defects which an examination ought in the

History: 1991 a. 316 circumstanceso have revealed to the buyer
Expresswarranties discussed. EwersBisenzopf, 88 W (2d) 48276 NW (2d) (c) Except as provided in 95.195 there is no implied war
802(1979). ranty that cattle, hogs, sheep or horses are free from sickness or

Strict liability of the bailorlessor and licensol57 MLR 111. disease at the time sale is consummated if all state and federal

regulationspertaining to animal health are complied withthg

trade. (1) Unless excluded anodified (s402.31, a warranty seller,unless the seller knows at ttiee a sale is consummated
thatthe goods shall be merchantable is implied in a confizact thatthe cattle, hogs, sheep or horses were sick or diseased.
their sale if the seller is a merchant with respect to goods of that(d) An implied warranty can be excluded or modified by
kind. Under this section the servifigr value of food or drink to courseof dealing or course of performance or usage of trade.
be consumed either on the premises or elsewhere is a sale. (4) Remediedor breachof warranty can be limited in accerd

(2) Goods to be merchantable must be at least such as: ancewith ss.402.718and402.719n liquidation or limitation of

(a) Pass withoubbjection in the trade under the contracg@magesnd on contractual modification of remedy
description:and History: 1981 c. 1281989 a. 277

) . . Disclaimer of implied warranties under (2) made after sale would biedtigé.
(b) In the case of fungible goods, are of fair average qualityterka vFord Motor Co. 86 W (2d) 140, 271 NW (2d) 653 (1978).

within the description; and . i .
(c) Are fit for the ordinary purposes for which such goods af92.317  Cumulation and conflict of warranties
used;and express or implied. Warranties whether express or implied
(d) Run, within the variations permitted by the agreement Ipallbe construed as consistent with each adhdras cumulative,

evenkind, quality and quantity within each unit and among 2 utif such construction is unreasonable the intention of the parties
unitsinvoived' and shalldetermine whichwvarranty is dominant. In ascertaining that

(e) Are adequately contained, packaged, ktetled as the intentionthe foIIowmg rules apply:. . . .
agreementnay require; and (1) Exactor technical specifications displace an inconsistent

(f) Conform to the promises afirmations of fact made on the sampleor model or general_lar\guage O.f descrlp_tlon. .
containeror label if any (2) A sample from an existing bulk displaces inconsistent gen

(3) Unlessexcluded or modified (s402.316 other implied erallanguage of descr'lptlor_w. . . N
warrantiesmay arise from course of dealing or usage of trade. (3) Expresswarranties displace inconsistent implied wasran
Bandmothers, although selling the food, we merchants as contemplated bytles other than an |mpI|ed warranty of fitness for a partlculaf pur

(1). Samson VRiesing, 62 W (2d) 698, 215 NW (2d) 662.

402.314 Implied warranty: merchantability; usage of
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402.318 Third party beneficiaries of warranties, (c) Obtain a policy or certificate dfisurance, including any
express or implied. A sellers warranty whether express war risk insurance, of a kind and on terms then current at the port
implied extends to any natural person who is in the family af shipment irthe usual amount, in the currency of the contract,
householdof the selles buyer or who is a guest in that buger shownto cover the same goods covered by the bill of lading and
homeif it is reasonable to expect that such person may use, cproviding for payment of loss to the order of the buyer or for the
sumeor be afected by the goods and who is injured in person accountof whom it may concern; but the seller may add to the
breachof the warranty A seller may not exclude or limit the price the amounof the premium for any such war risk insurance;
operationof this section. and
EiStFt’fy3 |1991 |a 316 e dthe availability of punitive d (d) Prepare an invoice of the goods and procure any other doc
agesdiepends o he facts proved rainer inaridhoal theory of recovery alleged. UMentsrequiredto efect shipment or to comply with the contract;
Drake v Wham-O Manufacturing Co. 373 F Supp. 608. and
(e) Forward and tender with commercial promptness all the
402.319 FO.B. and F.A.S. terms. (1) Unless otherwise documentsn due form and with any indorsement necessary to
agreedhe term FO.B. (which means “free on board”) ahamed perfectthe buyets rights.
place,eventhough used only in connection with the stated price, (3) Unlessotherwise agreed the term C.&dF its equivalent
is a delivery term under which: has the samefekct and imposes upon the seller the same obliga
(a) When theterm is FO.B. the place of shipment, the selletions and risks as a C.l.Ferm except the obligation as to insur
must at that place ship the goods in the manner provided inasice.
402.504and bear the expensed risk of putting them into the  (4) Underthe term C.I.For C.& F unless otherwise agreed the
possessionf the carrier; or buyer must make payment against tender of the required-docu
(b) When the term is.B.B. the place of destination, the sellementsand the seller may not tender nor the buyer demand delivery
mustat the sellés expense and risk transport the goods to thaf the goods in substitution for the documents.
placeand there tender deliveof them in the manner provided in  History: 1991 a. 316

s.402.503
(c) When under either pga) or(b) the term is als0.0.B. ves  402.321 C.LF. or C.& F.: "net landed weights”; “pay -
sel, car or other vehicle, the seller must in addition at the &llefent on arrival”, warranty of condition on arrival. Under

expensend risk load the goods board. If the term is®.B. ves @ contract containing a term C.16r C.& F:
selthe buyer must name the vessel and in an appropriatthease (1) Wherethe price is based on or is to be adjusted according
sellermust comply with s402.323on the form obill of lading.  to “net landed weights”, “delivered weight$tut turn” quantity

(2) Unlessotherwise agreed the termAES. vessel (which ©F quality or the like, unless otherwise agreed the seller raast
means'free alongside”) at a named port, even though used orﬁsmablyestlmate the price. The payment due on tender of the doc

in connection with the stated price, is a delivery term under whigfentscalled for by thecontract is the amount so estimated, but
the seller must: afterfinal adjustment of the price a settlement must be made with

(a) Atthe sellets expense and risk deliver the goods alongsi&é)mmerualpromptness.

thevessel in the manner usual in that port oaatock designated  (2) An agreement described in syf) or any warranty of
andprovided by the buyer; and quality or condition of the goods on arrival places upon the seller

}he risk of ordinary deterioration, shrinkage and the like in trans
portationbut has no &kct on the place or time of identificatitm
the contract for sale or deliveyr on the passing of the risk of loss.

(3) Unlessotherwise agreedhere the contract provides for

(a)or(c) or(2) the buyer must seasonably give any needed iHStrlb% .
) . 4 : ; . ymenton or after arrival ofhe goods the seller must before-pay
tions for making deliveryincluding when the terris FA.S. or mentallow such preliminary inspection as is feasiltlet if the

F.O.B.the loading berth of the vessel and in an appropriate c% d ;
. 2 . sare lost delivery of the documents and payment are due
its name and sailing date. The seller may treat the failure enthe goods should have arrived.

needednstructions as a failuref cooperation under 402.311

The seller may also at theellers option move the goods in any . o i .
reasonablenanner preparatory to delivery or shipment. 402.322 Delivery "ex-ship”. (1) Unless otherwisagreed

(4) Underthe term FO.B. vessel or A.S. unless otherwise aterm for delivery of goods “ex—ship” (which means from the car

i hying vessel) or in equivalent language is not restrittiedpartie
agreedthe buyer must make payment against tender of t{jgy'ship and requires delivery from a ship which has reached a

requireddocuments and the seller may not tender nor the buygkceat the named port of destination whgoeds of the kind are
demanddelivery of the goods in substitution for the documentggally dischaged.

History: 1991 a. 316 . .

Seenote to 402.207, citing Melrose Intern., EtcPatrick Cudahy Inc. 482 F Supp. (2) Under such a term unless otherwise agreed:
1369(1980). (a) The seller must dischg all liens arising out of the carriage

andfurnish the buyer with a directiomhich puts the carrier under
402.320 C.ILF. and C.&F.terms. (1) Theterm C.l.Fmeans aduty to deliver the goods; and

thatthe price includes in a lump sum the cost of the goods and th?b) The risk of loss does not pass to the buygil the goods
insuranceand freight to the named destination. The term C.& " !
or C.E means that the price so includes cost and freight to t’:ﬁgvethe ships tackle or are otherwise properly unloaded.
nameddestination. 402.323 Form of bill of lading required in overseas

(2) Unlessotherwiseagreed and even though used only ighijpment; “overseas”. (1) Where the contractontemplates
connectionwith the stated price and destination, the term C.1.5yerseashipment and contains a term C.bFC.& F or FO.B.
destinationor its equivalent requires the seller at the selleryesselthe selleunless otherwise agreed must obtain a negotiable
expenseand risk to: bill of lading stating that the goods haween loaded on board, or

(a) Put the goods intthe possession of a carrier at the port fan the case of a term C.1.6r C.& F, received for shipment.
shipmentand obtain a negotiable bill or biks lading covering  (2) Wherein a case within sulf1) a bill of lading has been
the entire transportation to the named destination; and issuedin a set of parts, unless otherwise agriééte documents

(b) Load the goods and obtain a receipt from the carrier (whiahenot to be sent from abroad the buyer may demand tender of the
may be contained in the bill of lading) showing that the freight h&dl set; otherwis@nly one part of the bill of lading need be-ten
beenpaid or provided for; and dered. Even if the agreement expressly requires a full set:

(b) Obtain and tenderraceipt for the goods in exchange fo
which the carrier is under a duty to issue a bill of lading.

(3) Unlessotherwise agreed in any case falling within gab.
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(a) Due tender of a single part is acceptable within the provi (d) Delivers goods that the person making delivery used, or
sionsof s.402.508 (1)on cure of improper delivery; and boughtfor use, for personal, family or household purposes.

(b) Even though the full set is demanded, if the documents are(4) Any “or return” term of a contract for sale is to be treated
sentfrom abroad the person tenderengincomplete set may nev asa separate contract for sale withid@2.201and ascontradict
erthelessequire paymentpon furnishing an indemnity which ing the sale aspect of the contract witki#02.202on parol or
the buyer in good faith deems adequate. extrinsicevidence.

(3) A shipment by water or by air arcontract contemplating  (5) If a person delivers or consigns $ale goods that the per
suchshipment is “overseas” insofar as by usageanfe or agree sonused, or bought for use, for personal, family or househotd pur
mentit is subject to the commercial, financingshipping prac posesthese goods do not become the property of the deliveree
tices characteristic of international deep water commerce.  consigneeunless the deliveree or consignee purchases and fully

paysfor the goods. This subsection does not prevent the deliveree
402.324 *“No arrival, no sale” term. Under a term “no Or consignee from acting as the delivésesr consignds agent
arrival, no sale” or terms of like meaning, unless otherwisdO transfer title to these goods to a bugto pays the full purchase
agreed: price. Any payment received by the deliveree or consignee from

(1) The seller must properlghip conforming goods and if a buyerof these goods, less any amount that the deliverer er con

theyarrive by any means the seller must tender them on arrival ggﬁorexpressly agreecbuld be deducted from the payment for

the seller assumes rabligation that the goods will arrive unlessC on ngﬁzgng%eﬁ oct)rsi)é?eecrﬁgihles ég?ngsrooﬁgg ggﬁcggg!éﬁor or
the seller has caused the nonarrival; and

. . signee’screditors.
(2) Wherewithout fault of the seller the goods amepart lost  History: 1991 a. 3161997 a. 279
or have so deteriorated as lomger to conform to the contract or Goodssold on consignment for the purpose of price maintenance rather than secu

arrive after the contradtme, the buyer may proceed as if there hdély are subject to creditors’ claims unless the seller complies with sub. (3).- A pur
' chaserfrom a receiver takes good titeen though he knew of selleclaim. Colum

beencasualty to identified goods @02.613. bia International Corp. \Kempler 46 W (2d) 550, 175 NW (2d) 465.
History: 1991 a. 316 Factorsrelevant to determining whether goods are delivered "for sale” enumerated
anddiscussed. Armor All Products &xmoco Oil Co. 194 W (2d) 35, 533 NW (2d)
402.325 “Letter of credit’ term; “confirmed credit". 720 (1995).

R . Whethera transaction is a “sale on approval” must be determined by an objective
(1) Failureof the buyer seasonably to furnishagreed letter of eyaminatiorof the transaction documents and the parties’ performance, tiainer
creditis a breach of the contract for sale. exarzinatigmf theg%artieé’(ﬁubjecti\é%intenzéd?%%gh(tgmw Proggct)s.\Badger
. . ood Products, 196 W 457,538 NW 1 (Ct. App. 1995).
(2) Thedelivery to seller of a proper letter of credit SLISpemﬂWhena good is used in the manufacturing process where itgoetetransforma

the buyer's obligation to payIf the letter of credit is dishonored, tion and is subsequently resold, inist delivered for “use” under sub. (1). Houghton
the seller may on seasonable naotification tolthger require pay XVoodl';fgfgductS vBadger Vdod Products, 196 W (2d) 457, 538 NW (2d) 621 (Ct.
mentdirectly from the buyer pp. 1995).

(3) Unlessotherwise agreed the term “letter of credit” 0402.327 Special incidents of sale on approval and sale
“banker’scredit” in a contract for sale means an irrevocable credit return. (1) Under a sale on approval unless otherwise agreed:
issuedoy a financing agency of good repute and, where the ship 5y Although the goods are identified to the contract the risk
mentis overseas, of good international repute. The term-"cog¥ |oss and the title do not pass to the buyer until acceptance; and
firmed credit” means that the credit must also carry the direct (b) Use of the goods consistent with the purpose of trial is not

obligationof such an agency which does business in the Se”eécceptanc@ut failure seasonably to notify tiseller of election

f'nHTtgr'a_‘l Tg";rlk:té " to return the goods is acceptance, artiéfgoods conform to the
¥ : contractacceptance of any part is acceptance of the whole; and

402.326 Sale on approval and sale or return;  consign - (c) After due notification of election to return, the return is at
ment sales and rights of creditors. (1) Unlessotherwise the sellers risk and expense butrgerchant buyer must follow any
agreed,if delivered goods may be returned by the buyer evépasonablénstructions.

thoughthey conform to the contract, the transaction is: (2) Under a sale or return unless otherwise agreed:

(a) A “saleon approval” if the goods are delivered primarily (&) The option to return extends to the whole or any commer
for use; and cial unit of the goods while in substantially their original cendi

(b) A “sale or return” if the goods are delivered primarily fofl@": Put must be exercised seasonably; and
resale. (b) The return is at the buysrrisk and expense.

(2) Exceptas provided in sul§3), goods held on approval are . P
not subject to the claims of the bu\gecreditors until acceptance;4(r)§ guztsup?r? :gtgiggﬁtigP is t%le) slﬂsziesc?lgfZys?aupglr%rt]elfs%?g ds
goodsheld on sale or return are subject to such claims while in S L L
(2) A sale by auction is complete when the auctiorszer

buyer'spossession. announce$y the fall of the hammer or in other customargn
(3) Wheregoods are delivered to a person for salerth o “\yhere a bid is made while the hammer is falling in aecept

personmaintains a place of businessaditich the person deals in aRr}ceof a prior bid the auctioneer may in the auctiorediscre

goodsof the kind involved, under a name other than the namey,, reqnen the bidding or declare the goods sold under the bid on
the person making deliverghen with respect to claims of credi hich the hammer was falling.

tors of the person conducting the business the goods are deem Such le is with less th d sicit

to be on sale or return. This subsection is applicable even tho ) Sucha sale is with reserve unless the goods aesplici

anagreement purports to reserve title to the person making de Sput up without reserve. In an auction with reserve the auc

ery until payment or resale or uses such words as “on consi neermay withdraw the goods at any time until the auctioneer
nouncesompletion of the sale. In @uction without reserve,

ment” or “on memorandum®. Howevethis subsection is not afterthe auctioneer calls for bids on an article or lot, that article

applicableif the pe_rson maqug delivery: L . orlot cannot be withdrawn unless no bid is made within a reason
(@) Complies with an applicable law providing for a consignapletime. In either case bidder may retract a bid until the auc

or’s interest or the like to be evidenced by a sign; or tioneers announcement of completion of the sale, but a bilder
(b) Establishes that the person conducting the busingssis retractiondoes not revive any previous bid.

erally known by that persos’ creditors to be substantially (4) If the auctioneer knowingly receivasbid on the sellés

engagedn selling the goods of others; or behalf or the seller makes or procures such a bid, and notice has
(c) Complies with the filing provisions of c09. not been given that libertfor such bidding is reserved, the buyer
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may at the buyes option avoid the sale or take the goods at the (a) Under the provisions of ch09; or
price of the last good faith bid prior the completion of the sale.  (b) Where identification to the contract or delivery is made not
This subsection shall not apply to any bid at a forced sale.  in currentcourse of trade but in satisfaction of or as security for
History: 1991 a. 316 a preexisting claim for moneecurity or the likend is made
under circumstancesvhich under any rule of law of the state
TITLE, CREDITORS AND GOOD RITH PURCHASERS.  wherethe goods are situated would apart from this chaotesti
tute the transaction a fraudulent transfer or voidable preference.

402.401 Passing of title; reservation for security; lim - History: 1991 a. 316
ited application of this section. ~ Each provision of this chap
terwith regard to the rights, obligations and remedfeke seller
the buyer purchasers or other third parties applies irrespective
title to thegoods except where the provision refers to such titl
Insofaras situations are not covered by the other provisions of t

402.403 Power to transfer; good faith purchase of
%ﬁods; “entrusting”. (1) A purchaser of goods acquires all
title which the purchaskr transferor had or had powerttansfer
xceptthat a purchaser of a limited interest acquires rights only to
Ve ; @ extent of the interest purchased. A person with voidable title
phapterand matters concerning title become material the feuovﬁaspower to transfer a good title to a good faith purchaser for
ing rulesf apply: value. When goods have been delivered under a transaction of
(1) Title to goods cannot pass under a contract for sale Prifirchasehe purchaser has such power even though:

to their identification to the contract (402.503), and unless ; ;
otherwiseexplicitly agreed théuyer acquires by their identifica () The transferor was deceived as to the idewfithe pur

. : o - chaserpr

tion a special property as limited by ch81to411Any retention i . . _ .

or reseR/ationpbyF:hgeller of the t)i/(tﬂoperty)in gogds shipped (b) The delivery was in exchange for a check which is later dis

or delivered tathe buyer is limited in €ct to a reservation of a honored:or _

securityinterest. Subject to these provisions and tal6B, title (c) Itwas agreed that the transaction was to be a “cash sale”;

to goods passes from the seller to the buyer innaamyner and on O

any conditions explicitly agreed on by the parties. (d) The delivery was procured through fraud punishable as lar
(2) Unlessotherwise explicitly agreed title passeshe buyer cenousunder the criminal law

atthe time and place at which the seller completes the’sgdler (2) Any entrusting of possession of goods to a merchant who

formancewith reference to the physical delivery of the goodslealsin goods of that kind gives the merchant power to transfer
despiteany reservation of a security interest and even thouglalarights of the entruster to a buyer in ordinary course of business.
documenf title is to be delivered at a filifent time or place; and  (3) “Entrusting” includesany delivery and any acquiescence
in particular and despite any reservation of a security interestihyretentionof possession regardless of any condition expressed
the bill of lading: betweenrthe parties to the delivery or acquiescenceragdrdless

(a) If the contract requires or authorizes the seller to send ®fewhether the procurement of the entrusting or the possessor
goods to the buyer but does not require the seller to défigar  dispositionof the goods have been such as to be larcenous under
at destination, title passes to the buyer at the time and placghsfcriminal law

shipment;but (4) Therights of other purchasers of goods and of tissdi
(b) If the contract requires delivery at destination, title passtg¥sare governed by chg06, 407 and409.
ontender there. History: 1991 a. 316

. .. . . A person with a voidable title in properhaving the power to pass title to a good
(3) Unlessotherwise explicitly agreed where delivery is to b@ith purchaser under this section, may transfeecurity interest in that property
madewithout moving the goods: Returnof Property in State.\Pippin, 176 W (2d) 418, 500 NW (2d) 407 (Ct. App.

(a) If the seller is to deliver a document of title, title passes %\9;23)'
y . ' p person with a voidable title in properhaving the power to pass title to a good
the time when and the place where sk#erdelivers such docu faith purchaser under this section, may transfsecurity interest in that property
ments:or Returnof Property in State.\Pippin, 176 W (2d) 418, 500 NW (2d) 407 (Ct. App.
' ) . o 1993),
(b) If thegoods are at the time of contracting already |dent|f|93“V0idabletitle“ under sub. (1) (ajliscussed. Met-Al, Inc. Hansen Storage Co.

andno documents are to be delivered, title passes at the time &#idF Supp 485 (1994).
i Buyerin ordinary coursef business under article 9 of the uniform commercial
plaCEOf coptraptlng. . code(and related matters). Skilton, 1974 WLR 1.
(4) A rejection or other refusal by the buyer to receive or retain

the goods, whether onot justified, or a justified revocation of PERFORMANCE
acceptanceevests title to the goods in the sell&uch revesting

occursby operation of law and is not a “sale”. . . . . .
History: 1979 c. 891991 a. 148304, 315, 316 402.501 Insurable interestin goods; manner of identi -

Title to vehicle passes to buyer when seller completes performance of contract \t\!’ﬁ@_'tlon of gc_)ods. (1) The buyer _Obtalﬂ_s sapemal property and
referenceo transfer of physicglossession, despite selieretention of certificate of aninsurable interest in goods by identificatiohexisting goods
title. Nat. Exchange Bank of Fond du Ladann, 81 w (2d) 352, 260 NW (2d) 716. 35 goods to which the contract refers even though the goods so
(Zg)ezeg;“;é%7,\,7\',31('28';'ggsH(acrﬁ"LﬁL_'ig%\f_’e”W”°' v Dept. of Revenue, LW jentified are nonconforming and the buyer has an option to return

or reject them. Such identification can be made at any time and
402.402 Rights of seller’s creditors against sold in any manner explicitly agreed to by the parties. In the absence
goods. (1) Except as provided in sub&) and(3), rights of Of explicit agreement identification occurs:
unsecuredreditors of the seller wittespect to goods which have (@) When the contract is made if it is for thale of goods
beenidentified to a contradior sale are subject to the buger alreadyexisting and identified;
rightsto recover the goods under 482.502and402.716 (b) If the contract is for the sale of future goods other than those
(2) A creditor of the seller may treat a satean identification describedn par (c), when goods are shippedarked or other

of goods to aontract for sale as void, if as against the creditorvéise designated by the seller as goods to which the contract refers;
retentionof possession by the seller is fraudulent under any rule (c) When the crops are planted or otherwise become growing
of law of the state where the goods are situated, except that ret#opsor the young are conceived if the contract is for the sale of
tion of possession in good faith and current course of trade byrgbornyoung to be born within 12 months after contracting or for
merchant-sellefor a commercially reasonable time after a sale tie sale ofcrops to be harvested within 12 months or the next nor

identificationis not fraudulent. mal harvest season after contracting whichever is longer
(3) Nothingin this chapter shall be deemed to impair the rights (2) Theseller retains amsurable interest in goods so long as
of creditors of the seller: title to or any security interest in the goods remains in the seller
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andwhere the identification is by the seller alone the seller mayg regard to the nature of the goods and other circumstances of

until default or insolvency or notification to the buyer that ththe case; and

identificationis final substitute other goods for those identified. (b) Obtain and promptly deliver or tender in due form any doc
(3) Nothingin this section impairs aripsurable interest rec umentnecessaryo enable the buyer to obtain possession of the

ognizedunder any other statute or rule of law goodsor otherwisgequired by the agreement or by usage of trade;

History: 1991 a. 316 and

402.502 Buyer’s right to goods on seller s insolvency . (Z) Er(.)lmpttly no?fy me guyer of ;he shipment. ¢ K

(1) Subjectto sub(2) and even though the goods have not been (2) Failureto notify the buyer under sufd) (c) or to make a

shippeda buyer who has paid a part or altioé price of goods in propercontract under sulfl) (a)is a ground for rejection only if

which the buyer has a special property undet02.501mayon matetrlqldleJ;y o;llgss ensues.

makingand keeping good a tender of any unpaid portion of theif 's©°": a

pricerecover them from the seller if the seller becomes insolvelm2 505 Seller's shipment under  reservation

within 10 days after receipt of the first instalment on their pric?l) Wherethe seller has identified goods to thantract by or
(2) If the identification creating the buysrspeciaproperty beforeshipment:

hasbeen made bthe buyerthe buyer acquires the right to recover
the goods only if they conform to the contract for sale.
History: 1991 a. 316

(a) The selleis procurement of a negotiable bill of ladinghe
seller'sown order or otherwise reserves in the seller a security
interestin the goods. The sellsrprocurement of the bill to the
402.503 Manner of seller ’s tender of delivery . (1) Ten- orderof a financing agency or of the buyer indicates in addition
der of delivery requires that the seller put and hold conformir@]!ly the sellets expectatiowf transferring that interest to the per
goodsatthe buyets disposition and give the buyer any notificaSonnamed.
tion reasonably necessary to enable the buyer to take delivery(b) A nonnegotiable bill of lading to the seller or the s&ller
The manney time and place for tender are determined by th®@minee reserves possessidrihe goods as security but except
agreemenand this chapteand in particular: in acase of conditional delivery (402.507 (2) a nonnegotiable
(a) Tender musbe at a reasonable hoand if it is of goods Dill of lading naming the buyeas consignee reserves no security
they must be kepavailable for the period reasonably necessary Weresteven though the selleetains possession of the bill of {ad
enablethe buyer to take possession; but Ing.
(b) Unlessotherwise agreed the buyer must furnish facilities (2) Whenshipment by the sellevith reservation of a security
reasonablysuited to the receipt of the goods. interestis in violation of the contract for sale constitutes an
(2) Wherethe case is within €102.504respecting shipment IMPropercontract for transportation within 402.504but impairs
tenderrequires that the seller comply with its provisions. neitherthe rights given to the buyer by shipment and identification
. . . . of the goods to the contract nor the séligrowers as a holder of
(3) Where the seller is required to deliver at a particular d

e .
tination tender requires that the seller comply with gip.and 52ig)?;:aggeliéggﬁment.

alsoin any appropriate case tender documents as described In
subs.(4) and(5). _ _ ) 402.506 Rights of financing agency . (1) A financing

(4) Wheregoods are in the possessafra bailee and are to beagencyby paying or purchasing for value a drafiich relates to
deliveredwithout being moved: a shipment of goods acquires to the extent of the payment-or pur

(&) Tender requires that the seller either tendaegotiable chaseand in addition to its own rights undée draft and any dec
documentof title covering such goods or procure acknowledgimentof title securing it any rights of the shippgarthe goods
mentby the bailee of the buyerright to possession of the goodsincluding the right to stop delivery and the shiggeight to have
but the draft honored by the buyer

(b) Tenderto the buyer of a nonnegotiable document of title (2) Theright to reimbursement of a financing agency which
or of a written direction to the bailee to deliver isfisignt tender has in good faith honored or purchased the draft under cemmit
unlessthe buyer seasonably objects, and receipt by the bailearafntto or authority from the buyer is not impaired by subsequent
notification of the buyes rights fixesthose rights as against thediscovery of defects withreference to any relevant document
baileeand all third persons; but risk of loss of the goods and of amytich was apparently regular on its face.
failure by the bailee to honor the nonnegotiable document of title
or to obey the direction remaims the seller until the buyer has402.507 Effect of seller ’s tender; delivery on condi -
hada reasonable time to present the document or direction, argha. (1) Tender of delivery is a condition to the buetuty to
refusalby the bailee to honor the document or to obey the directigecepthe goods and, unless otherwise agreed, to the'bulyey

defeatsthe tender to pay for them. &nder entitles the seller to acceptance of the
(5) Wherethe contract requires the seller to deliver docwoodsand to payment according to the contract.
ments: (2) Wherepayment is due and demandetthe delivery to the

(a) The seller must tender all such documents in correct forbuyerof goods or documents of title, the bugeaiight as against
exceptas provided in £#02.323 (2)with respect to bills of lading the seller to retain or dispose of them is conditional upon the buy
in a set; and er's making the payment due.

(b) Tender through customary banking channels iScserfit History: 1991 a. 316

anddishonor of a draft accompanying the documentsstitutes ) )
nonacceptancer rejection. 402.508 Cure by seller of improper tender or delivery;

History: 1991 a. 316 replacement. (1) Where any tender or delivery by the seller is
rejectedbecaus@onconforming and the time for performance has
402.504 Shipment by seller. (1) Where the seller is notyet expired, the seller may seasonably notify the buyer of the
requiredor authorized to send the goods to the buyer and the ceeller’'sintention to cureand may then within the contract time
tract does not require the seller to deliver them at a particular desikea conforming delivery
tination, then unless otherwise agreed the seller must: (2) Wherethe buyer rejects a nonconforming tender which the
(a) Put the goodm the possession of such a carrier and makellerhad reasonable grounds to believe would be acceptithle

sucha contract for their transportation as may be reasonable havwithout money allowance the seller may if the seller seasonably
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notifies the buyer have a further reasonable time to substitute a(2) Paymenfpursuant to sul§l) does not constitute an accept
conformingtender anceof goods or impair the buyarright to inspect or any reme
History: 1991 a. 316 diesavailable to the buyer
History: 1991 a. 316
402.509 Risk of loss in the absence of breach.
(1) Wherethe contract requires or authorizes the seller to ship #@2.513 Buyer’s right to inspection of goods.
goodsby carrier: (1) Unlessotherwise agreed and subject to 8. wheregoods

(a) If it does not require the seller to deliver them at a particu%qetendered or delivered adentified to the contract for sale, the

destinationthe risk of loss passes to the buyer when the gareds Puyerhas a right beforpayment or acceptance to inspect them at

duly delivered to the carrier even though the shiprisamder res any reasonable place and tinaed in any reasonable manner
ervation(s.402.503; but Whenthe seller is required or authorized to send the goods to the

(b) If it does require the seller to deliver them at a particulgtl"yer’the inspection may be after their arrival.

destinatiorand the goods are there duly tendered vifitee pos (2) Unless otherwise agreed, expenses of inspection must be
sessiorof the carrierthe risk of loss passesthe buyer when the POreby the buyer but may be recovered from the seller if the
goodsare there duly so tendered as to enable the buyer to tgR@Asdo not conforn_1 and are rejected. _

delivery. (3) Unlessotherwise agreed and subject td32.321 (3)on

(2) Wherethe goods are held by a bailee to be delivered witfy:!:F- contracts, the buyer is not entitled to inspect gbeds
outbeing moved, the risk of loss passes to the buyer: eforepayment of the price when the contract provides:

(a) On the buyes receipt of a negotiable document of title (&) For delivery “C.0.D.” or on other like terms; or

coveringthe goods; or (b) For payment against documeatditle, except where such
(b) On acknowledgment by the bailee of theyer's right to _paymetr_ltls due only after the goodse to become available for
inspection.

possessiownf the goods; or

(c) After the buyels receipt of aaonnegotiable document of
title or otherwritten direction to delivelas provided in £102.503
(4) (b).

(3) In any case not within sufil) or(2), the risk of loss passes
to the buyer on the buyarreceipt of the good§the seller is a
merchantptherwise the risk passes to the buyer on tendizlivf
ery.

(4) The provisions of this section are subject to contrary agre®2.514 When documents deliverable on acceptance;
mentof the parties and to 402.3270n sale on approval and s.when on payment.  Unless otherwise agreedocuments

(4) A place or method of inspection fixed by the parties is pre
sumedto beexclusive but unless otherwise expressly agreed it
doesnot postpone identification or shift the place for delivery or
for passing the risk dbss. If compliance becomes impossible,
inspectionshall be as provided in this section unless the place or
method fixed was clearly intended as an indispensable condition
failure of which avoids the contract.

402.5100n efect of breach on risk of loss. againstwhich a draft is drawn are to be delivered to the drawee
History: 1991 a. 316 acceptancef the draft if it is payable more than 3 days after pre
. sentmentptherwise, only on payment.
402.510 Effect of breach onrisk of loss. (1) Where a ten
deror deliveryof goods so fails to conform to the contract as 902.515 Preserving evidence of goods in dispute. In
give a rightof rejection the risk of their loss remains on the sellgiirtheranceof the adjustment of any claim or dispute:
until cure or acceptance. (1) Eitherparty onreasonable notification to the other and for

(2) Wherethe buyerightfully revokes acceptance the buyethe purpose of ascertaining tfects and preserving evidence has
may'to the extent of any deficiency in the bugegfective insuf  theright to inspect, test and sample the goods including such of
ancecoverage treat the risk of loss as having rested on the sefigfmas may be in the possession or control of the other; and

from the beginning. _ ~(2) Theparties may agree to a third party inspection or survey
(3) Wherethe buyer as to conforming goods already identifie@ determine the conformity or condition of the goods and may

to the contract for saleepudiates or is otherwise in breach beforggreethat the findings shali be binding upon them in any subse

risk of their loss hapassed to the buyethe seller may to the quentlitigation or adjustment.

extentof anydeficiency in the sellés efective insurance cover

agetreat the risk ofoss as resting on the buyer for a commercially BREACH. REPUDIAION AND EXCUSE

reasonablgime. ’

History: 1991 a. 318 402.601 Buyer’s rights on improper delivery . Subject to

402511 Tender of payment by buyer; payment by s.402.6120n breach in instalment contraeisd unless otherwise
check. (1) Unless otherwise agreed tendér of paymentizna agreedunderss.402.718and402.7190on contractual limitations

dition to the selle’s duty to tender and complete any delivery of remedyif the goods or the tender of delivery fail in any respect

(2) Tenderof payment is stitient when made by anyeans o conform o the contra'ct, the buyer may-
or in any manner current in the ordinary course of business unles§l) Reject the whole; or
the seller demands payment in legal tender and gives any-exten(2) Accept the whole; or
sion of time reasonably necessary to procure it. (3) Accept any commercial unit or units and reject the rest.
(3) Subjectto s.403.3100n the efect of an instrument on an . L
obligation, payment by check is conditional and is defeated 402.602 Manner and effect of rightful rejection.
betweerthe parties bylishonor of the check on due presentmenil) Rejectionof goods must be within eeasonable time after

History: 1995 a. 449 their delivery ortender It is inefective unless the buyer season
ably notifies the seller
402.512 Payment by buyer before inspection. (2) Subject to ss402.603and402.6040n rejected goods:

(1) Wherethe contractequires payment before inspection non  (a) After rejection any exercise ofvnership by the buyer with
conformity of the goods does not excuse the buyer from so makiggpecto any commercial unit is wrongful as against the seller;
paymentunless: and
(@) The nonconformity appears without inspection; or (b) If the buyer habefore rejection taken physical possession
(b) Despite tender of the required documents dineum  of goods in which the buyer does not have a security interest under
stanceswvould justify injunction against honor unded85.114  s.402.71L (3), the buyer is under a dugter rejection to hold them
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with reasonable care at the seBattisposition for a time digient (2) Acceptanceof a part of any commercial unit is acceptance
to permit the seller to remove them; but of that entire unit.

(c) The buyer has no further obligations with regargdods  History: 1991 a. 316 _
rightfully rejected. Wherebuyer accepts goods, seller need not prove that goods were not defective

. . in action to recover purchase price. Central Soya Co. liitpstein Fisheries, Inc.
(3) The sellefs rights with respect to goods wrongfully676 F (2d) 939 (1982).

rejectedare governed by 402.703on sellets remedies in gen

eral. 402.607 Effect of acceptance; notice of breach; bur -
History: 1991 a. 316 den of establishing breach after acceptance; notice of
Whereseller refused to accept return of a pump upon notice of breach by the bugéaim or litigation to person answerable over . (1) The

o wartanty Goncrete Equi. Go. Gmith Contact Co. Inc. 358 F Supgar | buyermust pay at the contract rate for any goods accepted.

(2) Acceptanceof goods by the buyer precludes rejection of
402.603 Merchant buyer’s duties as to rightfully the goods accepted and if made with knowledge of a nonconfor
rejected goods. (1) Subject to any securitinterest in the mity cannot be revoked because of it unless the acceptancawas
buyer (s.402.711 (3)), when the seller has no agent or place dfiereasonable assumption that the nonconformity would be sea
business athe market of rejection a merchant buyer is under gonablycured but acceptance does not of itself impairather
duty after rejection of goods in the merchant buyg@ossession remedyprovided by this chapter for nonconformity

or control to follow any reasonable instructions received from the (3) Where a tender has been accepted:
sellerwith respect to the goods and in the absence of such instruc(a) The buyer must within a reasonable time after the kiger

tions to .][nahke reasonablﬁfglftséz sell themdforllthe_ selrelr coversor should have discovered any breach ndtiyseller of
accountif they are perishable dhreaten to decline in value breachor be barred from any remedy; and

speedily. Instructions are not reasonable if on demand indemn y(b) If the claim is one for infringement the like (s402.312

for expenses is not forthcoming. >
. (3)) and the buyer is sued as a result of such a breach the buyer
(2) Whenthe buyer sells goods under sgb), the buyer is 15 notify the seller within a reasonable time after the buyer

entitledto reimbursement from treeller or out of the proceeds fory e iy eqotice of the litigation or be barred from any remedy over
reasonableexpenses of caring for and selling them, and if t.%r liability established by the litigation

expensednclude no selling commission then to such commission . . .
asis usual in the trade or if there is none to a reasonable sum not?) The burdenis on the buyer to establish any breach with
exceedinglO per cent of the gross proceeds. respectto the goods accepted.
(3) In complyingwith this section the buyer is held only to_ (5) Wherethe buyer is sued for breach of a warranty or other
goodfaith and good faiticonduct hereunder is neither acceptandligationfor which the buyes seller is answerable over:
nor conversion nor the basis of an action for damages. (a) The buyer may give the buyeiseller written notice of the
History: 1991 a. 316 litigation. If the notice states that the seller may come in and
defendand that if the seller does not do so the seller will be bound
402.604 Buyer's options as to salvage of rightfully in any action against the seller by the s&l&uyer by any deter
rejected goods. Subject to s402.6030n perishables, if the minationof fact common to the 2 litigations, then unless the seller
sellergives no instructions within a reasonable time after notificafter seasonable receipt of the notice does come in and defend, the
tion of rejection the buyer may store the rejected goods for the ssé#lleris so bound.
er'saccount or reship them to the seller or resell them for the sell () f the claim is one for infringemear the like (s402.312

er's account with reimbursement as provided #02.603 Such (3)) the original seller may demand in writitigat his or her buyer

actionis not acceptance or conversion. turn over control of the litigation to the original seller including
History: 1991 a. 316 settlemenbr else be barred from any remedy over and ibtfu-

. , _— . nal seller also agrede bear all expense and to satisfy any adverse

402.605  Waiver of buyer 's objections by failure to par - 5 qament then unless the buyer after seasonable receipt of the

ticularize. (1) The buyes failureto state in connection with yo - - 10e< "t over control the buyer is so barred

rejectiona particular defect which is ascertainable by reasonal:(),le(e) Subsections3), (4) and(5) apply to anwbligatioﬁ of the

inspectionprecludes the buyer from relying on the unstalefect LA -
to jﬂstify rtgjection or to est)allblish brea)éh:g buyerto hold the seller harmlesgainst infringement or the like

(s.402.312 (3).

History: 1991 a. 316

Notice of breach of warranty is a condition precedent to recovery in an action for
(b) Between merchants when the seller has after rejecﬂmqngful death allegedly caused by a defective seat belt, but the failure to plead such

; i : ; noticemust be raised by demurreBchnabl v Ford Motor Co. 54 W (2d) 345, 195
madea request in writing for a fulind final written statement of (2d) 602, 198 NW (2d) 161.

all defects on which the buyer proposes to.rely Underfacts of case, 2-month delay in giving notice was not unreasonable. Paulson
(2) Paymentagainst documents made without reservatibn V- Olson Implement Co., Inc. 107 W (2d) 510, 319 NW (2d) 855 (1982).
rights precludes recovery of thmyment for defects apparent on

(&) Where the seller could have cured #tdtedseasonably;
or

the face of the documents. 402.608 Revocation of acceptance in whole orin  part.
History: 1991 a. 316 (1) Thebuyer may revoke the buysracceptance of a lot or ceom
mercialunit whose nonconformity substantiailyipairs its value
402.606 What constitutes acceptance of goods. to the buyer if the buyer has accepted it:
(1) Acceptanceof goods occurs when the buyer: (@) On the reasonable assumption that its nonconformity

(a) After a reasonable opportunity to inspect the goods-sigmiould be cured and it has not been seasonably cured; or
fies to the seller that the goods are conforming or that the buyer(b) Without discovery of such nonconformity if the buger
will take or retain them in spite of their nonconformity; or acceptancevas reasonably induced either by théidifty of dis-

(b) Fails to make an fefctive rejection (s402.602 (1), but coverybefore acceptance or by the seéfeassurances.
suchacceptance does not occur until the buyer has hegsan (2) Revocationof acceptance must occur within a reasonable
ableopportunity to inspect them; or time after the buyer discovers or should have discovered the

(c) Does anyact inconsistent with the sellsrownership; but groundfor it and before any substantial change in condition of the
if such act is wrongful as against the seller it is an acceptance gagdswhich is not caused by their own defectsis hot efective
if ratified by the seller until the buyer notifies the seller of it.
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(3) A buyer who so revokes has the same rights and dutsateshe contract if the aggrieved party accept®aconforming
with regard to the goodsvolved as if the buyer had rejectednstalmentwithout seasonably notifyingf cancellation or if the
them. aggrievedparty brings an action with respect only to past instal

History: 1991 a. 316 ments or demands performance as to future instalments.

. History: 1991 a. 316
402.609 Right to adequate assurance of performance.

(1) A contract for sale imposes an obligation on each party tH#12.613 Casualty to identified goods. Where the contract
the others expectation of receiving due performance will not beequiresfor its performance goods identified when the contract is
impaired. When reasonable grounds for insecurity arise witihhade,and the goods Sfefr casualty without fault of either party
respecto the performance @ither party the other may in writing beforethe risk of loss passes to the bygeiin a proper case under
demandadequate assurance of due performance and until &i&o arrival, no sale” term (¢102.324 then:
demandingparty receivesuch assurance may if commercially (1) If the loss is total the contract is avoided; and
reasonablesuspend anyerformance for which the demanding  (2) |f the loss is partial or the goods have so deteriorated as no
party has not already received the agreed return. longer to conform to the contract the buyer may nevertheless
(2) Betweenmerchants the reasonableness of grounds igémandnspection and at the buygoption either treat the cen
insecurity and theadequacy of any assurancdecéd shall be tractas avoided or accept the goauth due allowance from the
determinedaccording to commercial standards. contractprice for the deterioration or theficiency in quantity
(3) Acceptanceof any impropedelivery or payment does notbut without further right against the seller
prejudicethe aggrieved party’right todemand adequate assur History: 1991 a. 316

anceof future performance. . .
) O . .. 402.614 Substituted performance. (1) Where without
(4) After receiptof a justified demand failure to prowdef If of either party the agreed berthing, loading, or unloading
t

LN ! N u
within a reasonable time not exceeding 30 days such assuran éi : : ; ;

X . ities fail or an agreed typef carrier becomes unavailable or
due performance as is adequate under the circumstances of 9 Y

/ : - agreed manner of delivery otherwise becomes commercially
pagﬂcul_arcase i a repudiation of the contract. impracticablebut a commercially reasonable substitute is avail
istory: 1991 a. 316 .
able,such substitute performance must be tendered and accepted.
402.610 Anticipatory repudiation.  When either party (2) If the agreed means or manner of payment fails because of
repudiateghe contract with respect toperformance not yet duedomesticor foreign governmentaegulation, the seller may with
theloss ofwhich will substantially impair the value of the contrachold or stop delivery unless the buyer provides a means or manner

to the otherthe aggrieved party may: of payment which is commercially a substantial equivalent. If
(1) Fora commercially reasonable tiraait performance by delivery has already been taken, payment by the means or in the
therepudiating party; or mannerprovided by the regulation disclyas the buyés obliga

(2) Resortto any remedy for breach (¢€2.7030r402.71), tion unless the regulation is discriminatooppressive or preda
eventhough the aggrieved party has notifted repudiating party Y-
thatthe aggrieved party would await the latsgperformance and
hasurged retraction; and

(3) In either case suspend the aggrieved papgrformance
of the contract or proceed in accordance with02.704on the
seller’sright to identify goods tdhe contract notwithstanding

breachor to salvage unfinished goods.
History: 1991 a. 316

402.615 Excuse by failure of presupposed conditions.
Exceptso far as a seller may have assumed a greater obligation
andsubject to s402.6140on substituted performance:

(1) Delayin delivery or nondelivery in whole or jpart by a
sellerwho complies with subg2) and(3) is not a breach dhe
seller’sduty under a contract for sale if performance as agreed has
beenmade impracticablby the occurrence of a contingency the
402.611 Retraction of anticipatory repudiation. nonoccurrencef which was a basic assumption on which the con
(1) Until the repudiating party’ next performance is due thetractwas made or by compliance in good faith with any applicable
repudiatingparty can retradhe repudiation unless the aggrievedoreign or domestic governmental regulation or order whesher
party has since theepudiation canceled or materially changedotit later proves to be invalid.
positionor otherwise indicated that the aggrieved party considers (2) Wherethe causes mentioned in s@b) affectonly a part
the repudiation final. of the sellers capacity to perform, the seller must allocate produc

(2) Retractionmay be by any method which clearly indicate§on and deliveries among the sekecustomers but may at the
to the aggrieved party that the repudiating party intends to p&eller'soptioninclude regular customers not then under contract
form, but must include any assurarjastifiably demanded under as well as the sellex own requirements for furtheranufacture.
s.402.609 Theseller may so allocate in any manner which is fair and reason

(3) Retractionreinstateshe repudiating partg’rights under able.
the contract with duexcuse and allowance to the aggrieved party (3) Theseller must notify theéuyer seasonably that there will
for any delay occasioned by the repudiation. be delay or nondelivery and, when allocation is requinader
History: 1991 a. 316 sub.(2), of the estimated quota thus made available for the buyer
History: 1991 a. 316
402.612 “Instalment contract”; breach. (1) An “instal ) o
mentcontract” is one which requires or authorizes the delivery 402.616 Procedure on notice claiming excuse.
goodsin separate lots to be separately accemheely though the (1) Wherethe buyer receives notification of a material or indefi
contractcontains a clause “each delivery iseparate contract” or hite delay oran allocation justified under 402.615the buyer may
its equivalent. by written notification to the seller as to any delivery concerned,
(2) The buyer may reject any instalmewhich is noncon and where theprospective deficiency substantially impairs the
forming if the nonconformity substantially impairs the value oyalueof the whole contract under402.612relating to breach of
thatinstalment and cannot be cured or if trenconformity is a instaimentcontracts, then also as to the whole: _
defect in the required documenksit if the nonconformity does  (a) Terminate and thereby discigarany unexecuted portion
not fall within sub.(3) and the seller gives adequate assurance@fthe contract; or
its cure the buyer must accept that instalment. (b) Modify the contract by agreeing to take the biyewait
(3) Whenevemonconformity or default with respeictone or - ablequota in substitution.
moreinstalments substantially impairs the value of the whole con (2) If after receipt of such notification from the seller the buyer
tractthereis a breach of the whole; but the aggrieved party reifails so to modify the contract within a reasonable time not
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exceeding30 days the contract lapses with respect to any deliveessiorof a carrier or other baileghen the seller discovers the

ies affected. buyerto be insolvent (402.702 and may stoplelivery of car
History: 1991 a. 316 load, truckload, planeload or Iger shipments of express or
freight when the buyer repudiates or fails to make a payohant
REMEDIES beforedelivery orif for any other reason the seller has a right to
withhold or reclaim the goods.
402.701 Remedies for breach of collateral contracts (2) As against such buyer the seller may stop delivery until:

not impaired. Remediegor breach of any obligation or promise  (a) Receipt of the goods by the buyer; or
collateralor ancillary to a contract for sale are not impaired by the (b) Acknowledgment to the buyer by any bailee of the goods
provisionsof this chapter excepta carrier that the bailee holds the goods for the buyer; or

(c) Such acknowledgment to the buyer by a carrier by reship
dnentor as warehouse keeper; or

)

402.702 Seller's remedies on discovery of buyer s
insolvency. (1) Wherethe seller discovers the buyer to b

insolventthe seller may refuse delivery except for casfuding _ (d) Negotiation to the buyer of any negotiable document of
paymentfor all goods theretofore delivered under tmtract, title covering the goods.
andstop delivery under €.02.705 (3) (a) To stop delivery the seller must so notify agit@ble

(2) Wherethe seller discovers that the buyer has receivége bailee by reasonable diligence to prevent delivery of the

goodson credit while insolvent the seller may reclaim the goodg00ds.
upondemand made within 10 days after the receipt, buisfep (b) After such notification the bailee must hold and deliver the
resentatiorof solvency has been made to tlaeticular seller in goodsaccording to the directions of the seller but the seller is
writing within 3 months before delivery the 10—-day limitatiorliable to the bailee for any ensuing chas or damages.
doesnot apply Except as provided in this subsection seéer (c) If a negotiable document of title has been issued for goods
may not base a right to reclaim goods on the bisyeaudulent or  the bailee is not obliged to obey a notification to stop sutiten
innocentmisrepresentation of solvency or of intent to.pay derof the document.
~ (3) Thesellers right to reclainunder sub(2) is subjectto the  (d) A carrier who has issued a nonnegotiabledfilading is
rights of a buyer irordinary course or other good faith purchasefot obliged to obey a notification to stop received from a person
unders. 402.403 Successfuteclamation of goods excludes allother than the consignor
otherremedies with respect to them. History: 1983 a. 506.43; 1991 a. 316

History: 1991 a. 316

Holderof security interest in after-required collateral qualifies as a good faith pid02.706 Seller’'s resale including contract for resale.
R ey (- House of Stainlesshiarshall & lisley Bank, 75 W (2d) 264, 249 (1) nderthe conditions stated in402.7030n sellels remedies,

Wherea bank as the transferee of seller did not rely on a balance sheet which #i€ sellermay resell the goods concerned or the undelivered bal
representedhsolvency and had no knowledge of the facts prior to the sale or delivegncethereof. Where the resale is made in good faith and in a com
it cannot exercise the selleright of reclamation. In re Hardin, 458 F (2d) 938. mercially reasonable manner the seller may recover tferelifce
betweertheresale price and the contract price together with any

wrongfully rejects or revokes acceptance of goods or fails to mdRgidentaldamages aIIO\;vehd under4:02.7r1]0 but less expenses
apayment due on or before delivery or repudiates with respectfy€din consequence of the buyebreach.

apart or the whole, then with respect to any goods dire¢égtati ~ (2) Exceptas otherwise provided in suf3) or unless other
and, if the breach is of the whole contract462.613, then also Wiseagreed resale may be at public or privsek including sale

with respectto the whole undelivered balance, the aggrievedy way of one or more contracts to sell or of identification to an
sellermay: existingcontract of the selleGale may be as a unit or in parcels

(1) Withhold delivery of such goods: andat any time and place and on any terms but every aspect of the
2) Stop deli b bail ’ ided @2 70 saleincludingthe method, manngime, place and terms must be
(2) Stop delivery by any bailee as provided i#82.705 commerciallyreasonable. The resale mbetreasonably identi

(3) Proceed under 402.704respecting goods still unidenti fied as referring to the broken contract, tis not necessary that

402.703 Seller's remedies in general. Where the buyer

fied to the contract; the goods be in existence or that amyall of them have been iden

(4) Resell and recover damages as provided 402.706 tified to the contract before the breach.

(5) Recoverdamages for nonacceptance482.709 or in a (3) Wherethe resale is at private sale the seller must give the
propercase the price (402.709; buyerreasonable notification of the selleintention to resell.

(6) Cancel. (4) Where the resale is at public sale:

. . . a) Only identified goods can be sagcept where there is a

402.704 Seller's right to identify goods to the contract rec(oénize(}lnarket for agpublic sale of futurespin goods of the kind;
notwithstanding  breach or to salvage unfinished and

goods. (1). An aggrieved seller undgr@02.703may: . (b) 1t must be made at a usual place or market for public sale
(@) Identify to the contract conforming goods not already-idefy gne is reasonably available and except in the case of goods
tified if at the time the aggrieved seller learned of the breach thgg&ch are perishable or threaten to decline in value spetily
goodsare in the aggrieved sellsrpossession or control; sellermust givethe buyer reasonable notice of the time and place
(b) Treat as the subject of resale goods which hawgthe resale; and
demonstrablybeen intended for the particular contract even (c) If the goods are not to be within the view of those attending
thoughthose goods are unfinished. _ the sale the notification of sale must state the place winere
(2) Wherethe goods are unfinished an aggrieved seller maydaodsare locatednd provide for their reasonable inspection by
the exerciseof reasonable commercial judgment for the purposggospective bidders; and
of avoiding loss and of fctive realization either complete the (d) The seller may buy
manufactureand wholly identify the goods to the contract or cease 5) A purchaser who b in d faith atesale takes th
manufacturend resell for scrap or salvaggiue or proceed in any __ (2) A purchaser who buys in good fa ale takes the
goodsfree of any rights of theriginal buyer even though the

otherreasonable manner llerfails v with fth ; i of thi
History: 1991 a. 316 zgcﬁggl s to comply with one or more of the requirements of this

402.705 Seller's stoppage of delivery in transit or (6) The seller is not accountable to the buyer for any profit
otherwise. (1) The seller may stop delivery of goods inflts  madeon any resale. A person in the position of a seller (s.
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402.707 or a buyer who has rightfully rejected jstifiably (a) “Cover” and have damages unde#82.712as to all the
revokedacceptance mustccount for any excess over the amourgoodsaffected whether or not they have been identifetthe con

of that persors security interest, as defined iM82.71L (3). tract; or
History: 1991 a. 316 (o) Recover damages for nondelivery as provideds.in
402.713

402.707 “Person in the position of a seller”. (1) A “per- . . :
sonin the position of a seller” includes as against a principaljﬁ (2) lWherethe seller fails to deliver or repudiates the buyer
agentwho has paid or become responsible for the price of go gy also: ) » .
on behalf of the agerg’principalor anyone who otherwise holds, (&) If the goods have been identified recover them as provided
asecurity interest or other right in goods similar to tfat seller 1N S-402.502 or ‘ B

(2) A person in the position of a sell@ay as provided in this () In a proper case obtain specific performamiceeplevy the
chapterwithhold or stop delivery(s. 402.705 and resell (s. 900dsas provided in $102.716

402.706 and recover incidental damages4@2.710. (3) Onrightful rejection or justifiable revocation of accept
History: 1991 a. 316 anceabuyer has a security interest in goods in the Baymrsses
sion or control for any payments made on their price and any
402.708 Seller's damages for nonacceptance or expensegeasonably incurred in their inspection, recei@tns

repudiation. (1) Subject to sub(2) and to s402.723with  portation,care and custody and may hold sgclods and resell
respecto proof of market price the measure of damagesdor themin like manner as an aggrieved selled@2.70§.
acceptancer repudiation by the buyer is thefdifence between  History: 1991 a. 316
the market price athe time and place for tender and the unpaid
contract price together witany incidental damages provided i402.712 “Cover”; buyer’s procurement of substitute
$.402.71Q but less expenses saved in consequeftte buyes goods. (1) After a breach within s402.711the buyer may
breach. “cover” by makingin good faith and without unreasonable delay

(2) If the measure of damages provided in €lipis inade any reasonable purchaskor contract to purchase goods in-sub
quateto put the seller in as good a position as performance woglfutionfor those due from the seller
havedone then the measure of damages is the profit (including(2) Thebuyer may recover from the seller as damages the dif
reasonabl@verhead) which the seller would have made ffolin  ferencebetweerthe cost of cover and the contract price together
performanceby the buyertogether with any incidental damagesvith any incidental or consequential damages as defined in
provided in s. 402.71Q due allowancefor costs reasonably 402.715 but less expenses saviedconsequence of the selter
incurredand due credit for payments or proceeds of resale. breach.

(3) Failureof the buyer to éct cover within this section does

402.709 Action for the price. (1) When the buyer failto  not bar the buyer from any other remedy
pay the price as it becomes dtle seller may recovetogether  History: 1991 a. 316
with any incidental damages unde#82.71Q the price:

(a) Of goods accepted or of conforming goods lost or damag#@@-713 Buyer's damages for nondelivery or repudi -
within a commercially reasonable time after risk of their loss hadon. (1) Subject to s402.723with respect to proof of market
passedo the buyer; and price,the measure of damages for nondelivery or repudiation by

(b) Of goodsidentified to the contract if the seller is unabld€ Seller is the dfrence between the market price at the time

after reasonable &irt to reselithem at a reasonable price or thd/Nen the buyer leamed of the breach and the contract price
circumstanceseasonably indicate that suckoefwill be unavail  9ethemith any incidental and consequential damages provided
ing in s.402.715 but less expenses saved in consequence of the sell

er's breach.

(2) Wherethe seller sues for the price the seller must hold for L .
the buyer any goods which have been identified to the contract and2) Marketprice is to be determined as of the placedarler

arestill in the sellets control except that if resale becomes-poQ": N €ases of rejection after arrival or revocation of acceptance,
siblethe seller may resell them at any time prior to the collectiét? of the place of arrival.
of the judgment. The net proceeds of any such resale must be c|

ited to theb d t of the ijud t entitles the b 5(3.714 Buyer's damages for breach in regard to
It: anc)), ggoéljsy (ra]ro??esg%y.men ot the judgment entifies the bu accepted goods. (1) Where the buyer has accepted goods and

(3) After the buyer has wrongfully rejected or revoked acce %ﬁfn notification (s402.607 (3) the buyer may recover as dam

anceof the goods or has failed to make a payment due or has r / ;

diated(s.402.610, a seller who is heldot entitled to the price mazr(:gx\r/?]?c?]f iivreer;t:(;‘aoargléhe seliebreach as determinedany

underthis section shall nevertheless be awarded damagesrfor ' -

acceptancender s402.708 (2) Themeasure of damages for breach of warranty islifhe

History: 1991 a. 316 ferenceat the time and place of acceptance between the ghlue

the goods accepted and the value they whalde had if they had

402.710 Seller’s incidental damages. Incidental damages beenas warrantedjnless special circumstances show proximate

to an aggrieved seller include any commercially reasonatlamagesf a diferent amount.

chargesexpenses or commissions incurred in stopplielgvery, (3) In a proper case any incidental and consequential damages

in the transportation, care and custody of goods after the'buy@mnders.402.715may also be recovered.

breach, in connection with return or resaféhe goods or other  History: 1991 a. 316

wise resulting from the breach.

esfor any nonconformity of tender the loss resulting in the-ordi

402.715 Buyer’s incidental and consequential  dam-
402.711 Buyer's remedies in general; buyer 's security ~ ages. (1) Incidental damage®sulting from the sellés breach
interest in rejected goods. (1) Where the sellefails to make includeexpenses reasonably incurred in inspection, receipt; trans
delivery or repudiates or the buyer rightfully rejects or justifiablpportationand care and custody of goods rightfully rejected, any
revokesacceptance then with respect to any goods involved, fmmerciallyreasonable chges, expenses or commissidns
with respect to the whole if the breach goes to the whole contré@fnectionwith efecting cover and any other reasonable expense
(s.402.613, the buyer may cancel amchether or not the buyer incidentto the delay or other breach.
hasdone so may in addition to recovering so mucthefprice as (2) Consequentiatlamages resulting from the selebreach
hasbeen paid: include:

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/402.707
https://docs.legis.wisconsin.gov/document/statutes/1997/402.711(3)
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1997/402.705
https://docs.legis.wisconsin.gov/document/statutes/1997/402.706
https://docs.legis.wisconsin.gov/document/statutes/1997/402.710
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1997/402.708(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/402.723
https://docs.legis.wisconsin.gov/document/statutes/1997/402.710
https://docs.legis.wisconsin.gov/document/statutes/1997/402.708(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/402.710
https://docs.legis.wisconsin.gov/document/statutes/1997/402.710
https://docs.legis.wisconsin.gov/document/statutes/1997/402.610
https://docs.legis.wisconsin.gov/document/statutes/1997/402.708
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1997/402.612
https://docs.legis.wisconsin.gov/document/statutes/1997/402.712
https://docs.legis.wisconsin.gov/document/statutes/1997/402.713
https://docs.legis.wisconsin.gov/document/statutes/1997/402.502
https://docs.legis.wisconsin.gov/document/statutes/1997/402.716
https://docs.legis.wisconsin.gov/document/statutes/1997/402.706
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1997/402.711
https://docs.legis.wisconsin.gov/document/statutes/1997/402.715
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1997/402.723
https://docs.legis.wisconsin.gov/document/statutes/1997/402.715
https://docs.legis.wisconsin.gov/document/statutes/1997/402.607(3)
https://docs.legis.wisconsin.gov/document/statutes/1997/402.715
https://docs.legis.wisconsin.gov/document/acts/1991/316

402.715 UCC — SALES Updated 97-98Wis. Stats. Database 16

(a) Any loss resulting from general or particular requirements (a) The agreement may provide for remedies in addition to or
andneeds of which the seller at the time of contracting had reasorsubstitution for those provided in this chapter and may limit or
to know and which could not reasonably be prevented by covemtierthe measure of damages recoverable under this chesplsr

otherwise;and limiting the buye's remedies to return of tigeods and repayment
(b) Injury to person or property proximatelsulting from any ©f the price or to repair and replacement of nonconforming goods
breachof warranty or parts; and
Litigation expenses are not recoverable under this section. Murtdgliday (b) Resort to a remedy as provided is optional unlessethe
Rambler,inc. 83 W (2d) 406, 265 NW (2d) 513 (1978). edyis expressly agreed to be exclusive, in which case it is the sole

Interestchages are proper incidental damages. Punitive damages award uph ed
Owensv. Meyer Sales Co., Inc. 129 W (2d) 491, 385 NW (2d) 234 (Ct. App. 1986): Y. . . o
Damagesliscussed. Afram Export Corp.Metallugiki Halyps, S.A. 772 F (2d) (2) Wherecircumstances cause an exclusive or limited-rem

1358(1985). edyto fail of its essential purpose, remedy may be had as provided

. - in chs.401t0411
402.716 Buyer's right to specific performance or

: o (3) Consequentiatlamages may be limited or excluded unless
replevin. (1) Specnjc performance may be decreed where trifﬁelimitation orexclusion is unconscionable. Limitation of eon
goodsare unique or in other proper circumstances.

sequentiadamages for injury to the person in ttese of con

(2) The decree for specific performance may include sudymergoods is prima facie unconscionable but limitation of-dam
termsand conditions as to payment of the price, damages or othgeswhere the loss is commercial is not.

relief as the court may deem just. History: 1979 c. 891991 a. 148304, 315
(3) Thebuyer has a right of replevfar goods identified to the ~ Commerciakcontract clause which limited consequential damages was uneonscio
contractif after reasonable it the buyer is unable to fefct nable. Trinkle v. Schumacher Co. 100 W (2d) 13, 301 NW (2(_1) 255 (Ct. App. 1980).
. . Remedyunder (2) was proper where damage clause provided damages that were,
coverfor such goods or the circumstances reasonably indiw#te yndercircumstances, unconscionably lohillips Petroleum ABucyrus—Etie Co.
sucheffort will be unavailing or if the goods have been shippeth1 W (2d) 21, 388 NW (2d) 584 (1986).

underreservation and satisfaction of the security interest in th nfpurchasecant claim warranty provision has failed its essential purpose merely
ebec.atus@ott—:ntial claim doesharise until after warranty period has expiredsatin-

hasbeen made or tendered. sin Power & Light v Westinghouse Elec., 830 F (2d) 1405 (7th Ca87).

History: 1991 a. 316

. . 402.720 Effect of “cancellation” or “rescission” on

402.717 Deduction of damages from the price. ~ The claims for antecedent breach.  Unless the contrary intention
buyeronnotifying the seller of the buyerintention to do so may clearly appears expressions of “cancellation” or “rescissiain”
deductall or any part of the damagessulting from any breach of the contract or the like shall not be construed as a renunciation or
:he(zontract from any part of the price still due under the same cefischargeof any claim in damages for the antecedent breach.
ract.

History: 1991 a. 316 402.721 Remedies for fraud. Remedies for material mis
representatiomr fraud include all remediesvailable under this
chapterfor nonfraudulent breach. Neither rescission or a claim for
Eg%cissionof the contract for sale nor rejection return of the

402.718 Liquidation or limitation of damages; depos -
its. (1) Damages for breach by either party may be liquidated
the agreement but only at an amount which is reasonable in
light of the anticipated or actual harm caused by the breach,
difficulties of proof of loss, and thieconvenience or nonfeasibil
ity of otherwise obtaining an adequate remedytermfixing 405 722 Who can sue third parties for injury to goods.
unreasonablyarge liquidated damages is void as a penalty  \yherea third party so deals with goods which have been identi
(2) Wherethe seller justifiably withholds delivery @foods fied to a contract for sale as to cause actionable injury to a party
becausef the buye's breach, the buyer is entitled to restitutiorg that contract:
of any amount by which the sum of the buggrayments exceeds: (1) A right of action against the third party is in either party to
~ (a) The amount to which treeller is entitled by virtue of terms the contract for sale who has title to or a security interessje
liquidating the sellers damages in accordance with s{i); or  cial property or an insurable interest in the goods; and if the goods
(b) In the absence of such terms, 20 per cent of the value oflla@e beendestroyed or converted a right of action is also in the
total performance for which the buyer is obligated under the copmarty who either bore the risk of loss under the contract for sale or

dsshall bar or beleemed inconsistent with a claim for dam
s or other remedy

tractor $500, whichever is smaller hassince the injury assumed that risk as against the other;

(3) Thebuyers right to restitution under suf®) is subject to (2) If atthe time of the injury the party plairftidid not bear
offsetto the extent that the seller establishes: therisk of loss as against the other party to the contract for sale and

(a) A right to recover damages under this chapter other th#¢reis no arrangement between them for disposition of the recov
sub.(1); and ery, the plaintiff’s suit or settlement is, subject to the plafistif

(b) The amount or value of any benefits received by the buﬁé’?’n |nterest, as a flduuar.y for the other party to the contract;
directly or indirectly by reason of the contract. (3) Eitherparty may with the consent tife other sue for the

Henefitof whom it may concern.

(4) Wherea sellethas received payment in goods their reaso History: 1991 a. 316

ablevalue or the proceeds of their resale shall be treatpdyas
mentsfor the purpose of sukR); but if the seller has notice of the 455 723 Proof of market price: ime and place. (1) If an
buyer’s breach before reselling goods receiedbart perfor  ocionbased on anticipatory repudiation comes to trial befae
mance the selle’s resale is subject to the conditions laid down if) e for performance with respect to some or all of the goods, any
S':gt%;;ofggq ;egfée by an aggrieved seller damagesased on market price (€2.7080r 402.713 shallbe
Defendantcannot, by demurreraise the question of unreasonable liquidated dal .etermmed accordl.ng to the price of such gma‘“f‘g.m the
ages, since even if this is true, plafrigfentitled to recover the damagduescan prove. M€ when the aggrieved party learned of the repudiation.
NorthwesterrMotor Car Inc. v Pope, 51 W (2d) 292, 187 NW (2d) 200. (2) If evidence of a price prevailing at the times or places

Wherestipulated damages clause is valid, mitigation of damages &pplitable ; ; ; : : - -
to determine damages. agéenaar.wPanos, 11 W (2d) 518, 331 NW (2d) 357 describedn this chapter is not readily available the price prevalil

(1983) ing within any reasonable time before or aftes time described

or at any other place which in commercjatigment or under
402.719 Contractual modification or limitation of rem -  usageof trade would serve asraasonable substitute for the one
edy. (1) Subjectto subs(2) and(3) and to s402.718on liquida describednay be usednaking any proper allowance for the cost
tion and limitation of damages: of transporting the goods to or from such other place.
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(3) Evidenceof a relevant price prevailing at the time or plackessof the aggrieved party’lack of knowledge of the breach. A
otherthan theone described in this chaptefesed by one party breachof warranty occursvhen tender of delivery is made, except
is not admissible unless and until that party has giverother thatwhere a warranty explicitly extends to future performance of
party such notice as theourt finds suffcient to prevent unfair sur the goods and discovery of the breach nawsgéit the time of such
prise. performancethe cause of action accrues when the breach is or
History: 1991 a. 316 shouldhave been discovered.

(3) Wherean action commenced within the time limited by
402.724 Admissibility of market quotations. Whenever sub.(1) is so terminated as to leave available a remedy by another
the prevailing price or value of any goods regularly bought argttionfor the same breach such other action may be commenced
soldin any established commodity market is in issue, reportsafterthe expiration of the time limited and within 6 months after
official publications or trade journals or in newspapers or periodhe termination of the first action unless the termination resulted
calsof general circulation published as the reports of such marketm voluntary discontinuance or from dismissal for failure or
shallbeadmissible in evidence. The circumstances of the prepeeglectto prosecute.

ration of such a report may be shownaifect its weight but not  (4) This section does not alter the law on tolling of the statute

its admissibility of limitations nor does it apply tcauses of action which have
accruedbeforechs.401to 409 or before ch4100r 411 became
402.725 Statute of limitations in contracts for sale. effective.

(1) An action for breach of any contract for sale mustde+ History: 1979 c. 891991 a. 148304, 315

ithi i Our 6-year statute of limitations controls rather than the 4-year statute of another
mencgq\mthm 6 years after the. Cau.seaﬂtlon has accrued. By statein a conflicts case. Air Products & Chemicals, Indairbanks, 58 W (2d) 193,
the original agreementhe parties, if they are merchants, mayosnw (2d) 414.

reducethe period oflimitation to not less than one yeafThe Countywas a'merchant” under 402.104 for purposes of limitation under 402.725

period of limitation may not otherwise be varied by agreement(.l)- County of Milwaukee vNorthrop Data Systems, 602 F (2d) 767 (1979).
. Wisconsinlaw was applied despite contrary choice of law provision in contract.
(2) A cause of action accrues when ltheach occurs, regard office Supply Co. vBasic/Four Corp. 538 F Supp. 776 (1982).
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