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CHAPTER 905

EVIDENCE — PRIVILEGES

905.01 Privilegesrecognized only as provided. 905.07 Political vote.

905.015 Interpreters for persons with languagsdidifities or hearing or speaking 905.08 Trade secrets.
impairments. 905.09 Law enforcement records.

905.02 Required reports privileged by statute. 905.10 Identity of informer

905.03 Lawyer—client privilege. 905.11 Waiver of privilege by voluntary disclosure.

905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.12 Privilegedmatter disclosed under compulsion or without opportunity to
psychologist—patiensocial worker—patient, marriage and family thera claim privilege.
pist-patieneind professional counselor—patient privilege. 905.13 Comment upon or inference from claim of privilege; instruction.

905.05 Husband-wife privilege. 905.14 Privilege in crime victim compensation proceedings.

905.06 Communications to members of the gler 905.15 Privilege in use of federal tax return information.

905.065 Honesty testing devices.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  905.03 Lawyer—client privilege. (1) DeriNiTIONS. As used
eral Advisory Committee are printed with chs. 901 to 91in 59 W (2d). The court in this section:
did not adopt the comments but ordeed them printed with the rules forinforma- '

tion purposes. (a) A“client” is a person, public Giter, or corporation, asscci

o ] ) ation, or other oganization or entityeither public or private, who
905.01 Privileges recognized only as provided. ~ Except s rendered professional legal services by a langrewhocon
asprovided by or inherent or implicit in statute or in rules adopteghjtsa lawyer with a viewo obtaining professional legal services
by the supreme court or required by the constitution otitieed  from the lawyer

Statesor Wisconsin, no person has a privilege to: (b) A “lawyer” is a person authorizedr reasonably believed

(1) Refuse to be a witness; or by the client to be authorized, to practice law in siaye or nation.

(2) Refuse to disclose any matter; or (c) A “representative othe lawyer” is one employed to assist

(3) Refuse to produce any object or writing; or the lawyer in the rendition of professional legal services.

(4) Preventanother from being a witness or disclosing any () A communication is “confidential” if nantended to be
matteror producing any object or writing. disclosedo 3rd persons other than those to whom disclostume is

History: Sup. Ct. Ordei59 W (2d) R1, R101 (1973). . furtheranceof the rendition of professional legsérvices to the

This section precludes courts from recognizing common law privileges net corny. e
tainedin the statutes, the supreme court rules, or thedd\is. constitutions. Privi  client or those reasonably necesséoythe transmission of the
Iggelsgnd gopﬁﬁd_entifllitieé gr?gts\(li (t% )stfélétezigz ’\sl{/r\llc(tlzyd i)n}lgrgreted. Davi§tn v communication.

aul Fire arine Ins. Co. y . . .

Seenote to 968.26, citing In re &/ Family Counseling ServicesState, 95 W (2d) (2) GENERAL RULE OF PRIVILEGE. A client has a perlIege o
670,291 NW (2d) 631 (Ct. App. 1980). _ o _ refuseto disclose and to prevent any other person from disclosing

Defendant did not have standing to complain that physitastimony violated confidentialcommunications made for the purpose of facilitating

witness'sphysician/patiens privilege under 905.04; defendant not authorized t?h diti f f . 1 | . to th lient: bet
claim privilege on patiens behalf. State.\Echols, 152 W (2d) 725, 449 Nw (2d) th€érendition or protessional legal services to the client: between

320(Ct. App. 1989). theclient or the clieng representative and the clientawyer or
the lawyer's representativegr between the cliestlawyer and the

905.015 Interpreters for persons with language diffi - |awyer’srepresentative; or bie client or the clier#’ lawyer to

culties or hearing or speaking impairments.  If aninter 3 awyer representing anothiera matter of common interest; or

preterfor a person with a languagefiifilty or a hearing or speak petweernrepresentatives of the client or between the client and a

ing impairmentinterprets as an aid to a communication which igpresentative of the client; or between lawyers representing the
privileged by statute, rules adopted by the supremert or the

L h client.

U.S. or state constitution, the interpreter may be prevented from 3) W The privil b
disclosingthe communication by any person who has a right tg (3) WHO MAY CLAM THE PRIVILEGE. The privilege may be
claim the privilege. The interpreter may claim the privilege bui@imedby the client, the clierguardian or conservatahe per

only on behalf of the person who has the right. The authority $fhalrepresentative of a deceased client, or the successiee,

theinterpreter to do so is presumed in the absence of evidenc@ft§imilar representative of a corporation, associatiortoer
the contrary organizationwhether or not in existence. The person whothes

History: 1979 c. 1371985 a. 266 lawyer at the time of the communication may claim the privilege
but only on behalf of the client. The lawygruthority to do so
905.02 Required reports privileged by statute. A per is presumed in the absence of evidence to the contrary

son, corporation, association, or otherganization or entity  (4) ExcepTions. There is no privilege under this rule:
eitherpublic or private, making a return or report required by law (a) Furtherance of crime or fraudlf the services of the lawyer

to be madéas a privilege to refuse to disclose and to prevent a\5\]r)§resoughtor obtained to enable or aid anyone to commit or plan

otherperson from disclosing the return or report, if provided ; -
law. A public oficer or agency to whom a return or report i o (t:)cén;ngllfivn\/qlﬂeag:f}treazlzjgn;rknew or reasonably should have known

requiredby lawto be made has a privilege to refuse to disclose tl ) )
returnor report if provided by lawNo privilege exists under this _ (b) Claimants though same deceased clierts to a commu
sectionin actions involving false swearing, fraudulent writinghicationrelevant to an issue between partig® claim through
fraudin the return oreport, or other failure to comply with the lawthe samedeceased client, regardless of whether the claims are by
in question. testateor intestate succession or by inter vivos transaction; or

History: Sup. Ct. Order59 W (2d) R1, R109 (1973). (c) Breach of duty by lawyer or clienAs to a communication

This section applies only to privileges specifically and unequivocally provided ;
law against the disclosure of specific materials. Davis@t.WPaul Fire & Marine !}élevantto an issue of breach of dUty tbw laWyer to the IaWyéy

Ins.Co. 75 W (2d) 190, 248 NW (2d) 433. client or by the client to the cliestlawyer; or
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(d) Document attested by lawyeks toa communication rele confidential communications made or information obtained or
vantto an issue concerniray attested document to which the-lawdisseminatedfor purposes of diagnosis or treatment of the
yeris an attesting witness; or patient’s physical, mental or emotionaondition, among the

(e) Joint clients. As to a communication relevant to a mattePatient,the patiens physicianthe patiens registered nurse, the
of common interest between 2 or more clients ifabemunica Patient's chiropractoy the patient psychologist, the patiest
tion was made by any of them to a lawyer retained or consnltedocial worker the patiens marriage and family therapist, the
common,when ofered in an action between any of the clients.patient'sprofessional counselor or persons, including members of
History: Sup. Ct. Orde59 W (2d) R1, RIL (1973);:1991 a. 32 the patiens family, who are participating in the diagnosis or treat
Sectionis cited in discussion on general law and former statute.. Jaxy73 W~ mentunder the direction of the physician, registered natsey-

(2‘2 572,{ 243 NdW g)dz 5)331-| | maloract i . 14 Practor,psychologist, social workemarriage and family thera
Xceptionunder C) In legal malpractice cases discussead. yk‘lﬂ e, H H
W (2d) 792, 413 NW (2d) 379 (Ct. App. 1987). pist or professional counselor

Whena defendant alleges iffieftive assistance of counsel, the lawyer—clientpriv ~ (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
ilegeis waived to the extent that counsel must answer questions relevant to the allpggimed by the patient, by the patiestjuardian or conservator

tion. State vFlores, 170 W (2d) 272, 488 NW (2d)6L(Ct. App. 1992). : .
A litigant's request to see his or her file that is in the possession of current or forrggrby the personal representative afeceased patient. The per

counseldoes not waive the attorney—client and work product privileges and allé&@n who was t_he physician,_ registered _nUl’Sbjl’OpraCtOI
otherparties to the litigation discovery of those files. geardt v Redlin, 196 W (2d)  psychologistsocial workermarriage and family therapist or pro

342,538 NW (2d) 581 (Ct. App. 1995). : ; i
Waiver of attorney—client privilege is not limited to direct attacks on attorney pefeSS|onalcounseIor may. claim the p_r|V|Iege but O.nly on behalf of
formance. An attempt to withdraw a plea on the grounds that it was not knowingifﬂe_ patient. The authority so to do is presumed in the absence of
maderaised the issue of attorney performance and resulted in a waiver of teidenceto the contrary
2ttornlegyg—ﬁc)l|enpr|V|Iege. State \VSimpson, 200 W (2d) 798, 548 NW (2d) 105 (Ct. (4) ExcepTions. (a) Proceedings for hospitalization, gusr
Pp. . . . S . ! '3
Attorngy—<|:|ientp_rivilege is notdwaiv?écé] by a broadly worded insurance policyanship, protective services or ptective placementThere is no
cooperatiorclause in a coverage dispufehere is not a common interest exception riv/i i inati i i
to the privilege when the attorney was not consulted in common by two clients. SB %V”ege unde.r this FUIe as 1o (_:ommunlcatl_on$ and mformatlon
v. Hydrite Chemical Co. 220 W (2d) 51, 582 NW (2d) 4Ct. App. 1998). relevantto an issue in proceedings to hospitalize the patient for

Attorney—clientprivilege is waived when the privilege holder attempts to prove mentalillness,to appoint a guardian under880.33 for court—

claim or defense by disclosing or describing an attorney—client communic&tiate ; ; ; ;
V. Hydrite Chemical Co. 220 W (2cl) 51, 582 NW (20)4Ct. App. 1998). orderedprotective services or protective placement ordgfew
Attorney—client privilege in Wéconsin. Stover and Koesteréi9 MLR 227. of guardianship, protective services or protective placement

Attorney~clientprivilege: Wsconsins approach to exceptions. 72 MLR 5820rders,if the physician, registeretlirse, chiropractppsychole
(1989). gist, social workermarriage and family therapist or professional
= ) ) ) counselorin the course of diagnosis teatment has determined

905.04 Physician—patient, registered nurse-patient,  thatthe patient is in need of hospitalization, guardianship, protec

chiropractor-patient, ~ psychologist-patient, social  tive services or protective placement.

worker—patient, marriage and family therapist-patient (am) Proceedings for gualianship. Thereis no privilege

and professional counselor-patient privilege. (1) DEF- hqerthis rule as to information contained in a statement concern

NITIONS. In this section: . ing the mental condition of the patient furnished to the court by a
(a) “Chiropractor” means a person licensed undé#6.02  physicianor psychologist under 880.33 (1)

or a person reasonably believed by the patient to be a chlropractor(b) Examination by ater of judge. If the judge orders an

~ (b) A communication or information is “confidential” if not examinatiorof the physical, mental or emotional condition of the
intendedto be disclosed to 3rd persons other than those preseridgient,or evaluation of the patient fpurposes of guardianship,
further the interest of the patient in the consultation, eXamlnatl(Rﬁotective services or protective p|acernen’[l communications
or interview or personseasonably necessary for the transmissigfiadeand treatment records reviewed in the cotirsesof are not

of the communication or information or persons whopeeick Rgvilegedunder this section with respect to the particular purpose
patingin the diagnosis and treatment under the direction of th& which the examination is ordered unless the judge orders
physician, registered nurse, chiropractgrsychologist,social gtherwise.

worker, marriage and family therapist or professional counselor (c) Conditionan element of claim or defensEhere is no privi

including the members of the patientamily. o legeunder this section as tsmmunications relevant to or within
(bm) “Marriage and family therapistiheans an individual the scope of discovery examination of an issue of the physical,
whois certified as anarriage and family therapist under 467  mentalor emotional condition of a patient in any proceedings in
or an individual reasonably believed by the patient to be a m@pich the patient relies upon the condition as an element of the
riageand family therapist. patient'sclaim or defense, pafter the patiers’death, in any pro
(c) “Patient” means an individual, couple, family or group ofeedingin which any party relies upon the condition as an element
individualswho consults with or is examined or interviewed by af the partys claim or defense.
physician, registered nurse, chiropractgsychologist,social (d) Homicide trials. There is no privilege in trials féromicide
worker, marriage and family therapist or professional counsel@yhenthe disclosure relates directly to the facts or immediate cir
(d) “Physician” means a person as defined.i#90.01 (28) cumstancesf the homicide.

or reasonably believed by the patient so to be. (e) Abused or neglected child or abused unborn child.In
(dm) “Professionatounselor” means an individual who is-certhis paragraph:
tified as a professional counselor under4%i or an individual a. “Abuse” has the meaning given ir8.02 (1)

reasonablibelieved by the patient to be a professional counselor | “Neglect” has the meaning given id8.981 (1) (d)
(e) “Psychologist” means a licensed psychologist, as thatterm 5 - there is no privilege in situations whéhe examination

is defined in s455.01 (4) or a person reasonably believed by thgt 50 ahused or neglected child creates a reasonable ground for an
patientto be a psychologist. o opinion of thephysician, registered nurse, chiropracpsychole

(f) “Registered nurse” means a nurse who is licensed sndegjist, social workermarriage and family therapist professional
441.060r a person reasonably believed by the patieé ®@regis  counselorthat theabuse or neglect was other than accidentally
terednurse. causedr inflicted by another

(9) “Social worker” means an individual who is certified as a 3. There is no privilege in situations whehe examination
socialworker under ch457 or an individual reasonably believedof the expectant mother of an abused unborn child creates a rea
by the patient to be a social worker sonableground foran opinion of the physician, registered nurse,

(2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to chiropractor,psychologist, social workemarriage and family
refuseto disclose and to prevent any other person from disclositigerapist or professionalcounselor that the physical injury
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inflicted on theunborn child was caused by the habitual lack &05.05 Husbhand-wife privilege. (1) GENERAL RULE OF

self-controlof the expectant mother of the unborn child in the usiviLEGE. A person has a privilege to prevent the pessspbuse

of alcohol beverages, controlled substanoegontrolled sub or former spouse from testifying against the persao asy pri

stanceanalogs, exhibited to a severe degree. vate communication by ont the other made during their mar
(f) Tests for intoxication.There is ngrivilege concerning the riage.

resultsof or circumstances surrounding any chemical tests for (2) WHo mMAY cLAIM THE PRIVILEGE. The privilege may be

intoxicationor alcohol concentration, as definedi@40.01 (1v)  claimedby the person or by the spouse on the pesdmiialf. The
(g) Paternity ppceedings.There is no privilege concerningauthorityof the spouse to do so is presumed irethgence of evi

testimonyabout the medical circumstances @iragnancy or the denceto the contrary

conditionand characteristics of a child in a proceedindeter (3) ExcerTions. There is no privilege under this rule:

minethe paternity of that child under §%7.45t0767.53 (a) If both spouses or former spouses are parties to the action.
(h) Reporting wounds and burn injurieShere is no privilege (b) In proceedings in which one spouse or former spouse is

{g%?rr]ditnogg‘fogt?:rt]:’?];ﬁgigg‘i infgoxouunn%egfé&r?igr?ﬂf't chargedwith a crime against the person or property of the other
9 P yp MY or of a child of eitheror with a crime against the person or prop

() Providing services to court in juvenile mattefBhere is N0 gty of a 3rd person committed in the course of committing a crime
privilege regarding information obtained by an intake worker Ygainstthe other

dispositionalstaf in the provision of services under48.067 | di in which f )
48.069 938.0670r 938.069 An intakeworker or dispositional h(C) In proceedings in which a spouse or former spouse is
staff member may disclose informatiobtained while providing ¢"ar9eawith a crime ot pandering or prostitution.

servicesunder s48.0670r48.0690only as provided in #8.78and (d) If one spouse or former spouse has acted as the agent of the
may disclose information obtained while providing service§therand the private communication relates to matters within the
unders. 938.067or 938.0690nly as provided in £38.78 scopeof the agency

History: Sup. Ct. Order59 W(2d) R1211975 c. 3931977 c. 61418 1979 c. History: Sup. Ct. Order59 W (2d) R1, R130 (1973)991 a. 32
32s.92 (1) 1979 c. 221352 1983 a. 400635, 1987 a. 23364, Sup. Ct. Orderl51 Cross—reference: As to testimony of husband and wife in paternity aatémard
W (2d) xxi (1989);:1991 a. 3239, 160, 1993 a. 981995a. 77275436, 1997 a. 292  ing child born in wedlock, see 891.39

See note to Art. |, secl]citing State Menkins, 80V (2d) 426, 259 NW (2d) 109. A wife’s testimony as to statements made by her husbaaddmissible where

Sub.(4) (a) applies to proceedings to extend a commitment under the sex criffgstatements were made in the presence of 2 witnesses. AbraBianex7 W (2d)
act. State vHungerford, 84 W (2d) 236, 267 NW (2d) 258 (1978). 44,176 NW (2d) 349.

By entering plea of not guilty by reason of mental disease or defect, defendant logt wife can be compelled to testify as to whether or not he was working or collecting
physician—patienprivilege by virtue of 905.04 (4) (c) aridst confidentiality of unemploymeninsurancesince such facts are known to 3rd persons. Ka8tate,
treatmentecords under 51.30 (4) (b) 4. Stat@aylor, 142 W (2d) 36, 417 NW2d) 48 W (2d) 212, 179 NW (2d) 777.
192(Ct. App. 1987). Wife's observation, without hushasdknowledge, of husbarsitriminal act com

Psychotherapist'duty to third partiegor dangerous patients’ intentional behaviormitted on public street was neither a “communication” nor “private” within meaning
discussed.Schuster vAltenbeg, 144 W (2d) 223, 424 NW (2d) 159 (1988). of (1). State vSabin, 79 W (2d) 302, 255 NW (2d) 320.

Seenote to 905.01, citing StateEchols, 152 W (2d) 725, 449 NW (2d) 320 (Ct. “Child” under (3)b) includes foster child. StateMichels, 141 W (2d) 81, 414
App. 1989). NW (2d) 311 (Ct. App. 1987).

Under(4) (g) history of pregnancy is discoverable; court may permit discovery of
historyas long as information regarding motesexual relations outside of conee| ot
tive pariod 1s aliminated. I re Paternity of J.5188 W (2d) 100, 461 NW (2d) 704 905-06  Communications  to members of the clergy
(Ct. App. 1990). (1) DeriNnimions. As used in this section:

Becauseunder (4) (f) there is no privilegler chemical tests for intoxication, “ " ini i i
resultsof test takeg ?o$ Liagnostic pur?)osesgge admissible in OMVWI trial. City of (@) .A. membe.r of the clgy_ I.S a mml.Ste{ priest, ra_bbl_p_r
Muskegov. Godec, 167 W (2d) 536, 482 NW (2d) 79 (1992). othersimilar functionary of a religious ganization, or an individ

A patients mere presence in a physiciaafice is not within the ambit of this piv  Ual reasonably believed so to be by the person consulting the indi
ilege; defendant chged with trespass toraedical facility (s. 943.145) is entitled to \jdyal
compulsoryprocess to determineahy patients present at time of the alleged inciden\{ ’ . i . i i .
hadrelevant evidence. StateMigliorino, 170 W (2d) 576, 489 NW (2d) 678 (Ct.  (b) A communication is “confidential” if made privately and
App. 1992). notintended for further disclosure except to other perpogsent

To be entitled to an in camera inspection of privileged records, a criminal defen . .
mustshow the sought after evidence is relevant and helpful to the defense er ng?g;rurtherance of the purpose of the communication.

saryto afair determination of guilt or innocence. Failure of the resosdbject to (2) GENERAL RULE OF PRIVILEGE. A person has a privilege to

agreeto inspectioris grounds for sanctions, including suppressing the record s| ; f : -
ject’s testimony State vShifira, 175 W (2d) 600, 499 NW (2d) 719 (Ct. AiR93). “efuseto disclose and to prevent another from disclosiogrdi

The patients objectively reasonable expectatiafisonfidentiality from the medi  dentialcommunication byhe person to a member of the glein
cal provider are the proper gauge of the privilege. Stdteske, 177 W (2d590,  the membets professional character as a spiritual adviser
502 NW (2d) 891 (Ct. App. 1993). o

Whena patient medical condition is at issue the patient-client privilege gives (3) WHO MAY CLAIM THE PRIVILEGE. Th_e perllege may be
way. Wikrent v Toys “R” Us, 179 W (2d) 297, 507 NW (2d) 130 (Ct. App. 1993)claimedby the person, by the perssiguardian or conservatar

Ex parte contacts between several treating physicians after the commencemehtyofhe persors personal representative if the person is deceased.

litigation did not violate this section. This section applies only to judicial proceedin: f o
andplaces restrictions on lawyers not physiciabisnited ex parte contacts between ¥hemember of the Clgy may claim the pr|V|Iege on behalf of the

defensecounsel and plainfifs physicians are permissible, but ex parte discovery gerson. The member of the clgy’s authority so to do is presumed
not. Steinbeg v. Jensen, 194 W (2d) 440, 534 NW (2d) 361 (1995). in the absence of evidence to the Contrary
Thereis no general exception to privileged status for communications gathereqigiory: Sup. Ct. Order59 W (2d) R1. R135 (19731991 a. 32
fArom Tgcgg):erated persons. Statdeseph P200 W (2d) 227, 546 NW (2d) 494 (Ct. Out—o¥—cou£disclosurz by pri(est)thaé defencgant ﬁmd Ipadice to victims
pp. . i~ : -
A court’s failure to inform a juvenile dhe right to judicial substitution does not %@V?%?%g?tcgrx%%gi%g?fer this section. Statlunkel, 137 W (2d) 172, 404
affectits competence and warrants reversal only if the juvenifersudctual preju : ) A . -
dice. State vKywanda E200 W (2d) 26, 546 NW (2d) 440 (1996). ShouldClemy Hold the Priest—Penitent Privilege? Mazza. 82 MLR 171 (1998).
Both initial sex ofender commitment and disclgar hearings under ch. 98@e . . .
“proceedingsgor hospitalization” within the exception to the privilege under sub. (4905.065 Honesty testing devices. (1) DEerINITION. In this

(a). State vZanelli, 212 W (2d) 358, 569 NW (2d) 301 (Ct. App. 1997). iR “ i ina? ;
A party may not challenge on appeal an in camera review of records conductesdea?tlon’ honeSty testing device” means a polygraph, voice stress

his ownrequest. State Darcy N. K. 218 W (d) 640, 581 NW (2d) 567 (Ct. App. analysis,psychological stress evaluator or any other similar test
1998). purportingto test honesty

A person claiming privilege in a communication with a person who was not a medi -
cal provider under sub. (1) (d)-(g) has the burden of establishing that he or she reasor(z) GENERAL RULE OF THE PRIVILEGE. A person ha§ a p”_V'Iege
ably believed the person to be a medical providésS.v. Schwenson, 942 F Supp. to refuse to disclosand to prevent another from disclosing any

902 (1996). oral or written communications during or any results of an

Privilegeunder this section is natprinciple of substantive labut merely an evi ; : ; : . . :
dentiaryrule applicable at all stages of cigihd criminal proceedings, except actualexammatlomsmg an honESty testlmiywce in which the person

trial on'the merits in homicide cases. 64 AGgn. 82. wasthe test subject.
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(3) WHoMAY cLAIM PRIVILEGE. The privilege may be claimed thereofelects not to disclose the informeidentity the judge on
by the person, by the perserguardian or conservator or by themotion of the defendant in a criminal case shall dismiss the
person’spersonal representative, if the person is deceased. chargedo which the testimony woulcklate, and the judge may

(4) ExcepTioN. There iso privilege under this section if theredo so on the judge’own motion. In civil caseshe judge may
is a valid and voluntary written agreement between the test subjgékean order that justice requires. Evidence submitted to the
andthe person administering the test. Judge shall be sealed and preservedé&made available to the
History: 1979 c. 319 appellatecourt in the event of an appeal, and the contents shall not
‘ A.disti?ction exiﬁts bAet\gge? z:nkinquiryl into tﬁe takling otfta polygraph andt atherwisebe revealed without consenttbe federal government,
Iy ot sl g o ake S poySia s eletrt o2 aess7en fateor sublvision thereof. Al counsel and parties shll b per
1996). mittedto be present a&very stage of proceedings under this subdi
vision except a showing in cameraveltich no counsel or party
905.07 Political vote. Every persomas a privilege to refuse shallbe permitted to be present.
to disclosethe tenor of the pers@wote at a political election con  (c) Legality of obtaining evidencelf information from an
ductedby secret ballot unless the vote was cast illegally informer s reliedupon to establish the legality of the means by
History: Sup. Ct. Order59 W (2d) R1, R139 (1973)991 a. 32 which evidence was obtained and the judge is not satisfied that the
. . informationwas receivedrom an informer reasonably believed
905.08 Trade secrets. A person has a privilege, which mayto pe reliable or credible, the judge may require the identity of the
be claimed by the person or the persoagent or employe, 10 informerto be disclosed. The judge shall on request of the federal
refuseto disclose and to prevent other persons from disclosinggyernmentstate or subdivision thereof, direct that diclosure
trade secret as defined in184.90 (1) (c)owned by the person, he made in camera. All counsel and parties concerned with the
if the allowance of the privilege will not tend to conceal fraud @§syeof legality shallbe permitted to be present at every stage of
otherwisework injustice. When disclosure is directed, the judggroceedingsinder this subdivisiorxcept a disclosure in camera
shalltake such protective measure as the interests of the holdesfhich nocounsel or party shall be permitted to be present. If
the privilege and of the parties and the furtherance of justice mg@¥closureof theidentity of the informer is made in camera, the
require. recordthereof shall be sealed and preserved to be mzlable
History: Sup. Ct. Ordei59 W (2d) R1, R140 (1973)985 a. 236 to the appellate court in thevent of an appeal, and the contents

shallnot otherwise be revealed without consent of the appropriate
905.09 Law enforcement records.  The federal govern f%deralgovernment, state or subdivision thereof. pprop

mentor a state or a subdivision thereof has a privilege to refuse Ristory: Sup. Ct. Order59 W (2d) R1, R143 (1973)991 a. 32
discloseinvestigatory files, reportand returns for law enforee  Tial judge incorrectly applietest of whether informes testimony was necessary
mentpurposes except to the extent available by law to a persoeafair trial. State.vOutlaw 108 W (2d) 12, 321 NW (2d) 145 (1982).

otherthan the federal government, a sateubdivision thereof.  Discussionof applicationof informer privilege to communications tending to
. . ; . ~identify informer and consideration by trial court under sub. (3) (c) of such privileged
The pnvﬂege may be claimed by an appropriate represenmweinformationin determining reasonable suspicion for investigaseizure. State.v

thefederal government, a state or a subdivision thereof. Gordon,159 W (2d) 335, 464 NW 91 (Ct. App. 1990).

History: Sup. Ct. Order59 W (2d) R1, R142 (1973). Wherethe defendant knew an informanidlentity but sought to put tfigformants
role as informant before the jury to support his defense that the informant actually

. . committedthe crime, the judge erred in not permitting the jury to hear the evidence.
905.10 Identity of informer . (1) RULE OF PRIVILEGE. The = giaiey Gerard, 180 W (2d) 327, 509 NW (2d)21(Ct. App. 1993).

federalgovernment or a state or subdivision thereas a privi Thestate is the holder of the privilege; disclosure by an infdsnagtorney is not
legeto refuse to disclose the identity of a person who has furnishiedthe informets own action”; the privilege does not die with the inform8tate
information relating to or assisting &m investigation of a possible V- Lass. 194 W (2d) 592, 535 NW (2d) 904 (Ct. App. 1995).

violation of law to a law enforcementfifer or membenof a legis
lative committee or its sthEonducting an investigation.

(2) WHo mAY cLaM.  The privilege may be claimed by an
appropriaterepresentative of thiederal government, regardles
of whether the information was furnished to aficef of the gov
ernmentor of a state or subdivision theredfhe privilege may be
claimedby an appropriate representative of a stasubdivision 5 251y 'if the disclosure is itself a privileged communication
if the information was furnished to arfioér thereof. HistgrB:ySUp. Ct. Ordet59 W (2d) R1, R150 8973)937 a. 355Sup. Ct. Order

(3) ExcepTiONS. (@) Voluntary disclosug; informer awitness. No.93-03179 W (2d) xv (1993).

No privilege exists under this rule if the identity of the informer A litigant's request to see his or her file that is in the possession of current or former
or the informefs interesiin the Subject matter of the informer consetiess et tiaue he sorey clent and vor pradic pieges and alow
communicatiorhas been disclosed to those wimuld have cause 342,538 Nw (2d) 581 (Ct. App. 1995).

to resent the communication by a holder of the privilege or by the

informer’sown action, or if the informer appears as a witness f005.12 Privileged matter disclosed under compulsion

the federal government or a state or subdivision thereof. or without opportunity to claim privilege. Evidence ofa

(b) Testimonyon merits. If it appears from the evidence in thestatemenbr other disclosure of privileged matter is not admissi
caseor from other showing by a party that an informer may be alile against the holder dhe privilege if the disclosure was (a)
to give testimony necessary to a fair determination of the issuecempellederroneously or (b) made without opportunity to claim
guilt or innocence in a criminal case or of a matésisie on the the privilege.
meritsin a civil case to which the federal government or a state oHistory: Sup. Ct. Order59 W (2d) R1, R151 (1973).
subdivisionthereof is a partyand the federal government or a . . o
stateor subdivision thereof invokes the privilege, the judge sh&P5.13 Comment upon or inference from claim of privi -
give the federal government or a state or subdivision thereof gge; instruction. (1) COMMENT ORINFERENCENOTPERMITTED.
opportunity to show in camera factelevant to determining The claim of a privilege, whether in the present proceeding
whetherthe informer can, in fact, supply that testimonffhe Upona prior occasioris not a proper subject of comment by judge
showingwill ordinarily be in the form of didavits but the judge ©Or counsel. No inference may be drawn therefrom.
may direct that testimony be taken if the judge finds that the matter(2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOF JURY. Injury
cannotbe resolved satisfactorilypon afidavit. If the judge finds casesproceedings shall be conducted, to the extent practicable,
thatthere is a reasonable probability that the informer can give #was to facilitate the making of claims of privilege withdhg
testimony,and the federal government or a state or subdivisiGnowledgeof the jury

905.11 Waiver of privilege by voluntary disclosure. A
personupon whom this chapter confers a privilege agalissio
sureof the confidential matter or communication waives the privi
ﬁegeif the person or his or her predecessdrile holder of the
privilege, voluntarily discloses or consentsdisclosure of any
significantpart of the matter or communication. This sectloas
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(3) Jury INSTRUCTION. Upon request, any party against whom (2) Thelawyer—client privilege applies in a proceedinger
thejury might draw an adverse inference from a claim of privilegdﬂ..949.
is entitled to an instruction that no inference may be drawn-thereHistory: 1979 c. 189

from. 905.15 Privilege in use of federal tax return informa -

(4) APPLICATION; SELF-INCRIMINATION. Subsectiongl) to (3) tion. (1) An employe of the department of health and family ser
do not apply in a civil case with respect to the privilege againgtces, the department ofvorkforce development or a county
self-incrimination. departmentinder s46.215 46.220r46.230r a membeof a gov

History: Sup. Ct. Order59 W (2d) R1, R153 (1973)981 c. 390 erningbody of a federally recognized Americkadian tribe who

The prohibition against allowing comment on or drawing an inference fromi& authorized by federal law to have access to or awareness of the
th!rdfpeli&ty\ftvitréess; refusgl :9 teslatify hotnt 5th arr;end;ne?t grog?dt; t;?tesl ggﬁenfederaltax return information ofinother in the performance of
criminal detendant constitutional right to equal protection. Statetett, dutiesunder s49.190r 49.450r 7 USC 201 to 2049may claim
(2d) 289, S17 NW (2d) 494 (1994). privilege to refuse taisclose the information and the source or
methodby which he or she received or otherwise became aware
of the information.

(2) An employe or member specified in syt) may not

905.14 Privilege in crime victim compensation  pro-
ceedings. (1) Except as provided isub.(2), no privilege under
this chapter exists regarding communications or records relev ive the right to privilege under sufL) or disclose federal tax

to an issue of thehysical, mental or emotional condition of thggminformation or the source of that information excepras
claimantor victim in a proceeding under €49in which that con  vided by federal law

dition is an element. History: 1989 a. 311995 a. 27%s.7225 9126 (19) 9130 (4) 1997 a. 3
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