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tines developed for bills.

renumber . . . ; to renumber
amend . . .;toamend. .. ;torepeal andrecreate. . .;andtocreate. .. ofthe

statutes; relating to: ~ 7 . .. TN i i e et e e

--------------------------------------------------------------------------
-------------------------------------------------------------------------
--------------------------------------------------------------------------

-------------------------------------------------------------------------

[NOTE: See section 4.02 (2) (br), Drafting Manual, for specific order of
standard phrases.]

Analysis by the Legislative Referenc% Bureau
e VLG

For the 3 titles used in an analysis, in the component bar:
For the main heading [old =M], execute: ....... create /5 anal: — title: —» head

For the subheading [old =S], execute: .......... creat¢/— anal: — title: — sub
For the sub—subheading {old =P], execute: ..... cregte — anal: > title: —» sub-sub

The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

SECTION #.

[rev: 6/2/98 1999DF02(fm)]
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Fe uary 3, 1997 — Introduceth\by Representatives OWENS, WALKER, GOETSC

LEHMAN Freesg, Durr, OL ALBERS, OTTE, MUSSER, - AINSWORTH
HANDRICK, KELSO, FoTI, LADWIG, \QROTHMAN, SERATTI, GREEN, DoB
SKINDRUD, cosponsored
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971.15 (1g) (b), 971.15 (2m), 971.163\g71.165 (2g), 971.165 (3) (am), 973.017,

N

973.09 (2) (c) and 973.09 (6) of thg'statutes; relating tOj/oreating a plea and

O)T'CJ'! L W DO

verdict of guilty but mentally ill in certain criminal cases.

Analysis by the Legislative Reference Bureau

Under current law, a person is not responsible for criminal conduct if at the time
of such conduct the person was suffering from a mental diséése or defect that
resulted in the person lacking substantial capacity either to appreciate the
wrongfulness of his or her conduct or to conform his or her conduct to the
requirements of law. To raise this defense, a person who is charged with a crime
pleads not guilty by reason of mental disease or defect. After a person pleads not
guilty by reason of mental disease or defect, the court appoints at least one phys101an
or psychologist to examine the person and to testify at trial concerning the person’s
ability to appreciate the wrongfulness of his or her conduct or to conform his or her
conduct to the requirements of law at the time that the person committed the
criminal offense charged. The person may also be examined by a physician,
psychologist or other expert of his or her choice

At a trial for a person who has pleaded not guilty by reason of mental disease
or defect, the judge or jury first determines whether the person is guilty of the offense
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i
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charged. Ifthejudge orjury finds the person guilty, the judge or jury then determines
whether the person is not responsible for his or her criminal conduct due to mental
disease or defect. If the judge or jury finds the person not responsible for his or her
criminal conduct due to mental disease or defect, the person is not -gﬁilty by reason
of mental disease or defect and is committed for treatment to.the department of
health and family services for a period of time not exceeding two-thirds of the
maximum term of imprisonment that could be imposed for the crime charged. If the
judge or jury finds the person responsible for his or her criminal conduct, the person
is convicted of the offense and is sentenced for the offense by the judge.

Also, under current law, any person who has been convicted and sentenced to
imprisonment /may be involuntarily committed for treatment in a state treatment
facility if he or she is mentally ill, drug dependent or develo mentall dlsabled is a

and sefitenced to imprisonment, a petition must be filed alleging that the person
meets the criterfa for involuntary commitment and, after an examination of the
person, a hearing must be held before a judge or jury to determine whether the
person meets the criteria for 1nvoluntary commitment. : g 3

his b111 prov1des for a plea and Verdlct of gullty but mentally ill for persons
charged with a homicide offense. Under the bill, a person charged with a homicide
offense who pleads not guilty by reason of mental disease or defect may be found
4 el 4illesub guilty but mentally ill after a trial if, after determining that the person is guilty of
Sub the homicide offense charged, a judge or jury determines that the person suffered
from a mental illness at the time of his or her criminal conduct but the mental illness
did not result in the person lacking substantial capacity either to appreciate the
wrongfulness of his or her conduc to conform his or her conduct to the
—>>  requirements of law. Madd«itiomm@t‘he billgﬁmmami e
offense who pleads not guilty by reason of mental disease or defect may change his
or her plea to guilty but mentally ill after being examined by a physician or
psychologist as provided under current law. The district attorney must consent to
~—> the person changing his or her plea,and the judge must find, after reviewing the
examinations of the person and holding a hearing, that the person suffered from a
mental illness at the time of his or her criminal conduct.
Under the bill, a person charged with a homicide offense who is found guiit/y but
mentally ill is convicted of the offense and is sentenced for the offense by the judge.
If a judge sentences a person who has been found guilty but mentally ill to the custody
of the department of corrections (DOC) by sentencing the person to prison or by
placing the person on probation, the court must also order DOC. to evaluate the
person for treatment and provide or arrange for the provision of any necessary
_— treatmentgapd the person may be required to receive treatment as a condition of

- probatlon or parole/ Finally, a person found guilty but mentally ill-and imprisoned
J

-}

or en{au&bg sufuv-‘s-‘m ‘
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may also be committed to a state facility for treatment in the same manner as
provided under current law for a person who has béen convicted and sentenced to
imprisonment. ‘

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

L i:(uéfﬂ M/zé.m{y S@I‘Vl(u or %Aa, Coen
,«X /efx,r'éw‘éh v
wnler s, S7. Y2
or S7.Y29, Whidh-
51.20 (19) (am) If an individual was found gullty but mentally ill under s. |<”*7

gl -
cuble.)

SEcTION 1. 51.20 (19) (am) of the statutes is created to read:

97 1\{63 or 971. lég and was subsequently 1nvoluntar11y comm1tted under this
section, the department shall, upon the individual’s discharge, prepare a report for
the department of corrections that contains all of the fdllowing:

1. The individual’s diagnosis.

2. A description of the individual’s behavior before and while he or she was in
the treatment facility.

3. The course of treatment of the individual while he or she was in the
treatment facility.

4. The prognosis for the remission of symptoms and the potential for recidivism
and for presenting a danger to himself or herself or ot;hgrs.

5. Recommendations for future treatment.

PEREY

15
16
17

18 detained ,
19 fupon rehearing it is found that the standards for recommitment unders. 51.20

SEC ’How7 (8) (a) of the statutes is amended to rV
51.37 (8) (a) ssbo reexamination under s. 51.20 (16)-apply to a prisoner or
inmate who is found to be mentall§= «drfg’fe;:;;t except that the petition
shall be made to the ¢ rrfmw if the prisoner or inmate is
4m/ns£::1e circuit court of the county in which he e is detained.
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—

g er apply to the prisoner or inmate or that he or she is i need of

psychiatric or psychological~treatment, the pri 7or inmate shall be returned to
the prison or county jail or heus€of correction unless-itis past his or her release date

i116d under s. 302.11, in which case he or she shall be distharged, subject

o 5. 973.017 (3) (b), if applicable. | \

SECTION 3. 51.37 (8%\) of the statutes is created to.read:

51.37 (8m) If an individual W was found guilty-but mentally ill under s.

v/

v
971.163 or 971.165 and was subsequently transferred t tained in a state
Ahealfh an amil” Seyvices

1
2
3
4
5
6
@
8
@ treatment facility under sub. (o), the department sha%}i;” upon the”individual’s
10
11
12
13

discharge, prepare a report for the department of corrections that contains all of the
following:
(a) The individual’s diagnosis.

(b) A description of the individual’s behavior before and while he or she was in

14 the treatment facility.

15 (c) The course of treatment of the individual while he or she was in the

16 treatment fsai:ility. )

17 (d) The prognosis for the remissién of sympt;ms and the potential for

18 recidivism and for presenting a danger to himself or he’rself or others.

19 (e) Recommendations for future treatment.

20 SECTION 4. 3&06 of the statutes is amended to read:

21 302:(% Delivery of persons to prisons. The sheriff shall deliver to the
2 reception center designated by the department every person convicted in the county

23 and sentenced to the Wisconsin state prisons or to the intensive sanctions program

24 as soon as may be after sentence, together with a copy of the judgment of conviction

25 and, if applicable, a copy of any report specified in s. 973.6/17 (4). The warden or
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1 superintendent shall deliver to the sheriff a receipt acknowledging receipt of the
2 person, naming tile person, which receipt the sheriff shall file in the office of the clerk
3 who issued the copy of the judgment of conviction. When transporting or delivering
4V the person to any of the Wisconsin state prisons the sheriff shall be accompanied by
5 an adult of the same sex as the person. If the sheriff and the person are of the same
6 sex, this requirement is satisfied and a 3rd person is not required.
7 SECTION 5. 302.11 (6m) of the statutes is created to read:

v/
302.11 (6m) An inmate who was found guilty but I;entally ill unders. 971.163

v
or 971.165 and who is released on parole under sub. (1) or (1g) (b) or s. 304.02 or

304 06 (1) shall be required as a condition of his or her parole to participate in

— of corcecrions
@ treatmentjrecommended by the department Jor by the department of health and

75 2ny; o recemmend as]
/@ family services. In determining whether/treatment shou}x&ba/a condition of the

inmate’s parole, the department consider any reports prepared by the

department of health and family services under s. 51.20 (1\5/9) (am) or 51.37 (gn).
15 SECTION 6. 938.30 (5) (c) (intro.) of the statutes is amended to read:
1 938.30 (5) (c) (in\éo.) If the court finds that the juvenile was not responsible by
17 reason of mental disease or defect, as described under s. 971.i{3 Dand2) (lg‘é_(g)
u(& 8 m(;;‘/), the court shall dismiss the petition with prejudice and shall also do one of

)

20 SECTION 7. 971.06 (1)(am) of the statutes is created to read:

19 the following:

V4
21 971.06 (1) (am) Guilty but mentally ill, subject to s. 971.163.
22 SEcCTION 8. 971.15 \2&) of the statutes is renumbered 971. {5 (1r).

23 SECTION 9. 971.15 (1g5>(<b) of the statutes is created to read:
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971.15 (lg) (b) In Mmental illness” or “mentally a7 means

a substantial disorder of thought, mood or behavior that afflicted a person at the time

that he or she engaged in criminal conduct and that impaired the person’s judgment.

SECTION 10. 971.15 % of the statutes is renumbered 971.15 Kg) (a).

SECTION 11. 971.15 (2m) of the statutes is created to read: \/ o

971.15 (2m) A person Qharged with a crime under s. 940.(‘)/1\, 940.‘(/)2\, 940§6§,
940.%%, 940.06, 940.07, 940.08, 940.0'\9/%)r 940.10 may be found guilty bl\lf mentally
ill if, at the time the person engaged in criminal conduct, he or she was suffering from
a mental illness but did not lack substantial capacity either to appreciate the
wrongfulness of his or her conduct or gform his or her conduct to the requirements
of law as a result of mental disease or defect. A person who is found guilty but
mentally ill is not relieved of criminal responsibility.

SECTION 12. 971.16 (%g (intro.) of the statutes is amended to read:

971.16 (3) (intro.) Not less than 10 days before trial, or at any other time that
the court directs, any physician or psychologist appointed:m\lder sub. (2) shall file a
report of his or her examination of the defendant with the judge, who shall cause

copies to be transmitted to the district attorney and to counsel for the defendant. The

/ /
Except as provided in ss. 971.163 (2) (a) and (3) and 973.017 (4), the contents of the

report shall be confidential until the physician or psychologist has testified or at the
completion of the trial. The report shall contain an opinion regarding the ability of
the defendant to appreciate the wrongfulness of the defendant’s conduct or to
conform the defendant’s conduct with the requirements of law at the time of the
commission of the criminal offense charged and, if sufficient information is available
to the physician or psychologist to reach an opinion, his or her opinion on whether

the defendant needs medication or treatment and whether the defendant is not
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competent to refuse medication or treatment. The defendant is not competent to

refuse medication or treatment if, because of mental illness, developmental

disability, alcoholism or drug dependence, and after the advantages and

disadvantages of and alternatives to accepting the particular medication or

treatment have been explained to the defendant, one of the following is true:
SECTION 13. 971.163 of the statutes is created to read:

971.163 Entry of plea of gullty but mentally ill. (1) If a defendant charged

N
with a crime under s. 940. 01 940. 02 940. 03 940. 05 940. 06 940.07, 940.08, 940.09

v
or 940.10 has entered a plea of not guilty by reason of mental disease or defect and
X 4
has been examined under s. 971.16, the defendant may waive his or her right to a

trial under s. 971.165 and, with the approval of the dlstrlct attorney, withdraw the

A v/
plea of not guilty by reason of mental d1sease or defect and enter a plea of guilty but

7(,»3\49,5.4 f-d— a /’/"" f’ﬁ

& n« wm{esb

mentally ill J§A%M o4

(2) The court may accept a plea of guilty bu(mentally ill under sub. (1) only
if all of the following apply:

(a) The court, with the defendant’s consent, has reviewed the reports of all the
examinations conducted under s. 97136.

(b) The court holds a hearing on the issue of the defendant’s mental illness and
allows the parties to present evidence at the hearing.

(c) Based on the review of reports under par. (5;11& any evidence or arguments
presented at the hea}ing held under par. (\b/), the court is satisﬁed that the defendant
was mentally ill at the time that he or she committed tne criminal offense charged.

(d) The defendant states that he or she is willing to participate in appropriate

mental health treatment that is recommended by a physician, psychologist or mental

health worker who is responsible for his or her mental health care and treatment.
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v

(3) If the court reviews a report under sub. (2) (a), the court shall make the
report a part of the record of the case.
X
SECTION 14. 971.165 (2g) of the statutes is created to read:
v 14

971.165 (2g) If a defendant charged with a crime under s. 940.01, 940.02,
7

940.6/3\, 940.05, 940.06, 940;07 , 940.08, 940.09 or 94({10 has entelfed a plea of not
guilty by reason of mental disease or defect and the defenndant’s plea is tried to a jury,
the court shall, in addition to providing to the jury the information required under
sub. (2), inform the jury of all of the following:

(a) That the jury may find the defendant guilty but mentally ill if 1), ard 50

7 Y,
all of the followin%{\

1. Wy, \beyond a reasonable doubtq the defendant did not lack substantial
Yo
12 capacity either to appreciate the wrongfulness of his or her conduct or[conform his

@B@mqmmpwwu

13 or her conduct tg the requirements of law as a result of mental d{{ease or defect.

2. That,ito areasonable certainty by the greater weight-of the credible evidencq,,/”—'@

®

15 the defendant was mentally ill at the time that he or she committed the offense.
(_‘p 'é[é J'bu:«y #—tk“ﬁt‘ YAL oué/é«ﬂa.mé

(b) That]the-affect-oLaxardict of guilty but mentally ill iswhat the defendant
- s

("

€

17 will receive a criminal sentence or probation and may be required to receive

18 treatment for his or her mental illness.

19 SECTION 15. 97 1.1650((3) (am) of the statutes is created to read: _

20 971.165 (3) (am) If a defendant charged with a crime under s. 940}0/1, 940.02,
v S v/ v/ v v v/ v

21  940.03, 940.05, 940.06, 940.07, 940.08, 940.09 or 940.10 is found guilty but mentally
22 ill, the court shall enter a judgment of conviction and shall either impose or withhold

; Z
23 sentence under s. 973.017.

24 SECTION 16. 973.017 of the statutes is created to read:
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973.017 Sentence of person found guilty but mentally ill. (1) If a

W ‘./
defendant is found guilty but mentally ill under s. 971.163 or 971.165, the court, by
order, may impose sentence under this chapter, withhold sentence, or impose

sentence under s. 973.15 and stay its execution. Except as provided in s. 97 3.%(1)

(c) or if probation is prohibited for a particular offense by statute,/gfmourt

withholds sentence or imposes sentence and stays its execution for an offen:é he

Fggurt may place the person on probatlon under S. 973/ 09/

b IR

(2) If the court places a defendant who is found guilty but mentally ill izt¥fe

g the court shall ondew/all of the following:
steys

= y [2)
(a) Thef)the department of)ppfddigngy) or a person designated by the

department ¢fjQejrbtiibngn.Jevaluate the defendant to determine the defendant’s

@%@e®®®%ww~

-
DN

treatment needs

chotfS ,
]
(b) Thht/the department A edvreptioms)provide or arrange for the provision of

necessary and appropriate treatment for the defendant’s mental illness.

&= ®

3 W If a defendant who is found guilty but mentally ill is serving a sentence

—
(o)}

of imprisonment or is confined as a condition of probation, he or she may be

17 transferred or committed for treatment t?{ the department of health and family
v v [er (av) ] ;
services under s. 51.20 (1) (a)\w (ar)for 51.37 (5). Any time spent by the defendant
p) v

in a state featment facility due to a transfer or commitment under s. 51.20 (1) (a)

' V[er Gav)) v A
20 4y (ar)lor 51.37 (5) shall be included as part of the individual’s sentence.

(21 (b) A defenﬁm’?tr‘anﬁér'r“eﬂ’ OF commltt d to a state treatment 1aciigy |
. Sfu‘e( g
grepbimEsent and who

C O ease 9 S
Iﬂ/

24 “Setermined under s 302,11 is subject t0.8.-302-11 mm)r it -’ {g

’/’

aéM/zan or confences

’ a.aém/f el T ,(me,_,Q J‘/"‘
f?fmmwé Ul Ko Ve égsm?:

S¥ate  pre :m.}
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(4) If a defendant who is found guilty but mentally ill is sentenced to/pmspn or
to the intensive sanctions program, the clerk of c01\1/rt shall a‘t/tach all of the following
to the judgment of conviction that is delivered with the defendant under s. 302.06 to
the reception center designated by the department: P

(a) A copy of any report of an examination conducted under s 971.16.

(b) A copy of any report other than a report sﬁeciﬁed in par. (a)/ that was
admitted into evidence at a hearing under s. 97 1.16‘§ (2) (b). |

(¢) A copy of any report other than a report specified in par. (a) that was
admitted into evidence at a trial under s. 971.165.

SECTION 17. 973.08 \(>1S of the statutes is amended to read:

973.08 (1) When any defendant is sentenced to the state prisons, a copy of the
judgment of conviction and, a copy of any order for restitution under s. 973.20 and,
if applicable, a copy of any report specified in s. 973. O%(Q shall be delivered by the
officer executing the judgment to the warden or supermtendent of the institution
when the prisoner is delivered.

SECTION 18. 973.09 (2) (;)( 1. of the statutes is amended to read

973.09 (2) (a) 1. Except as provided in subd 2. and par. 1c1 for misdemeanors,
not less than 6 months nor more than 2 years.

SECTION 19. 973.09 (2) (b\;<1. of the statutes is amedded to read:

973.09 (2) (b) 1. Except as provided in subd. 2. and par‘:/gc ), for felonies, not less
than one year nor more than either the statutory maximum term of imprisonment
for the crime or 3 years, whichever is greater.

SECTION 20. 973.09 (2) (c) of the statutes is created to read:

973.09 (2) (c) If the probationer was found guilty but men\élly ill under s.

v v
971.1683 or 971.165, not less than 5 years.
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X
1 SECTION 21. 973.09 (6) of the statutes is created to read: .. Y
973.09 (6)| If a defendant who is found guilty but me‘r{cally ill under s. 971.163

v
or 971.165 is placed on probation, 0
) ﬂ<he court shall do all of the following:

P
1. Order the department WW@ or a person designated by the
department to evaluate the defendant to determine the defendant’s
s
treatment needs. v

2. Order that the department gfj4gvtaetiris provide or arrange for the provision

SOOI

of necessary and appropriate treatment that is recommended as a result of the

10 evaluation under subd. 1.

11 3. Order as a condition of probation that the defendant undergo the evaluation
12 required under subd. 1. and that he or she receive the ﬁecessary and a\p/propriate
13 mental health treatment that is recommended as a result of that evaluation.

14 (b) Treatment required under par. (a) as a condition of probation may be
15 provided by any state or local agency or, if approved by the department, by a private
16 physician, psychologist, mental health worker or mental health agency.

@ (c) If theg/defendant is required to receive treatment under par. ‘(/a), the person
18 treating the defendant shall, once every 90 days, file with the court and the
19 department a written report concerning the defendant’s condition and treatment.

(d) Bhejdefendantimay be committed for treatment to the department of health
21 and family services under s. 51.2(5/(1) (a).
22 SECTION 22. Initial applicability.
23 (1) This act first applies to offenses cqmmitfe%a ion the éffective date of this
24 subsection. iy T

' el o AN
s oA “per
25 (END) é."a‘lf %cwu«.Q ?&La(/é?/
éh// m@uﬂ.ﬁ% M condbr
v

v
S. 931162 80 GH. /65
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Alternatively, the person may be involuntarily committed if he or she is mentally ill,
drug dependent or developmentally disabled, is a proper subject for treatment and,
based on certain specified standar , is dangerous because he or she may harm

himself, herself or others.

History: 1975 c. 430; 1977 c. 418 ss. 360 to 362, 929 (55) 1977 c. 428 80781, 115; 1977 c. 447; 1977 c. 449 5. 497, 1979 ¢. 32, 117, 175, 221, 1983 a. 27, 359, 474, 1985
a.29ss 1075 to 6; 1987 a. 307, 394, 1989 2 31, 359 1991 a. 39, 269; 1995 a. 27 5. 9126 (19) 1995 a. 292 1997 a. 181, 283,

2 INSERT 5-14:

SEcTION 1. 302.113 (7m) of the statutes is created to read:

Vv v/
302.113 (7m) Aninmate who was found guilty but mentally ill unders. 971.163

or 971.165 and who is released on extended supervision under this section shall be
required as a condition of his or her extended supervision to participate in any

Q correcfions]

necessary and appropriate treatment that is recommended by the &ei)artmen%or by

3
4
5
6
@
the department of health and family services. In determining what treatment, if any,
@ to recommend as a condition of the inmate’s extended supervision, the departmen&
shall consider any Iyorts prepare} by the departm.ent of health and family services
11 under s. 51.20 (19) (am) or 51.37 (8m).

12 SECTION 2. 302.114 (‘5/) (dm) of the statutes is created to read:

13 302.114 (5) (dm) If the court grants the petition for release to extended
14 supervision of an inmate who was found guilty but mentally ill under s. 971.163 or
15 971.165, the court shall require the inmate as a condition of his or her extended

16 supervision to participate in any necessary and appropriate treatment that is
[ef cocce obons ?
@ recommended by the departmen%or by the department of health and family services.

18 In determining what treatment, if any, to recommend as a condition of the inmate’s
ol .
@ extended supervision, the department l[shall consider any reports prepared by the

4
20 department of health and family services under s. 51.20 (19) (am) or 51.37 (8m).
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FORM Legal Section Telephone: 266-3561
5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 3/17/99 To: Representative Suder

Relating to LRB drafting number: LRB-1717

Topic
Guilty but mentally ill

Subject(s)

Criminal Law - procedure

1

. Obtain FISCAL ESTIMATE NOW, prior to introduction

. JACKET the draft for introduction

[V
in the Senate or the Assembl _meCk only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please

allow one day for the preparation of the required copies.

. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to

introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Jefren E. Olsen, Legislative Attorney
Telephone: (608) 266-8906



