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R Suggested Modifications to Proposed Legislation
Dear Louis,
I"ve had the opportunity to review the legislative draft created by Jefren Olsen atthe

I epslative Reference Bureau. The proposal is thorough, well written, and generally exactly as |
had ¢xpected. However, there are a few issues | would like to raise for purposes ol discussion.

| wus concerned that the changes previously madeunder the Budget Bill 1o Statute /
Svction 078.043 regarding my position as an Assistant District Attormcey assigned [0 handle
Chapter 980 cases may cause some confusion under Chapter 980. In other words, Chapter 980 /4:;/12 :}~O'$
relers Lo district attorneys. While my authority asan Assistant Distnct Attorney or Special

Proxceutor derives from that of the District Attomcy. 1 am concermed that motions may bctiled
suggesting that 1 do not have the same authority to act as a District Attorney. This matter would
he casily resolved by either @) adding a definitional section to Chapter 980 which specities that a
| nstrict Allumey, when referred to in that Chapter includes an Assistant District Attorney or
Special Prosecutor, or b) amend Chapter 978.043 with language such as “An Assistant District
Auorney acting under this section has the same powers and duties as a District Atlorney under
Chapler 9x0.” --

| would also suggest that we change Scction 3 of the proposal (beginning on linel4 on
page 2and ending on line 2 of page 3) by including “ court appointed qualificd experts or
prolessionalpersons.” Mr. Olsen asked the question on page 3 after line 2: *Does anyone else
needaceess o these court records’””, Theanswer isyesand 1 believe it should include the court
appointed qualified experts and professional persons.

| would also propose a change to Section 11 (beginning online!l6 of page 4 ol the
proposal). | Inder Section 165.255, 1 would add aline at the end of that paragraph asfollows: “A
I istrict Attorney may represent the Statein scxually violent person commitment proceedings
under Chapter 980 if the District Attorney files the petition to initiatethe-proceedings us provided oot
under Section 980.02(1)(6)."
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I would also suggest under Section 19 (beginning on page 7 of the propused legislation) [/aé/
that WC. again, add “court appointed qualified experts or professional persons” as cligible for
aceess 10 those records.

As | was reading Sec@ 29 (beginning on line18 of’ page 10),  wondered if it mightnot w
read more Smoothly it - beginning on line 4 of page 11 - it would read: “whether the agency with Vé('
jurisdiction has determined -that the person may meet the criteriatbr commitment or that the
person does not appear to meet the criteriafor commitment.™ Thisis just a suggestion. however,
ax Mr. Olsen has agreat deal of drafting cxpcricnce and may huvc other reasonstor using that
Linguage.

Another suggestion would be that Section 39 (beginning on line 24 of pagei4) be
amended to read asfollows, “980.14(2) Any agency. officer, employcc or agent of an agency, o
quahified expert or professional person retained by a District Attomcey or the Department ol
Jnstice acting under this Chapter or appointed by the Court to ¢valuate or examine a personunder
thes chapter isimmune from criminal or civil liability for any acts or omissions as the result of o @&(‘
soad th ctfort to comply with any provision of thischapter.” 1 appreciated Mr. Olsen’s
question on pagel s (following line 4), and | think it’s a good question. It is certainly not our
ntention o invite the use of incompetent experts who may render opinions without
accountability. However, | believe we'll have to rely upon the Court screening process fon
appointment of those expertsin order to ensure that they are qualified and competent io
participate in the proceeding. I’ m not sure that any other arrangement would be fair o all partics
mvolved.

In Section 44 (beginning on page 16 of the propusal), I would change the line beginning
atline 1S 10 read “professional person to perform an cxaminotion and. if appropriate, participate
11w trial or other proceeding under this chapier.” | think the language asit iSproposed may
vreate the impression that an expert who is retained and may conclude that the respondent s a ° K
sexindly violent person is still somehow required to advocate on behali of that person in a
Chapter 980 proceeding. |'m concerned that it may raise ethical problems or concemns for the
eyperts involved. As experts, they are, of course, oflering thelr expert opinions and are not
present as advocates for either party in the proceeding.

Another suggestion that 1 have would be that the language in line19 of page 2 1undes {/
Seetion4® of the proposal should be reworded following theword “certifics™ to clarity the

mitention within that sentence.

| have also read Section 5 1(beginning on line 12 of page 23). Jwould not agree that we >§C

would like those to be closed hearings, and would propose that that Scetion be reworked or . L
onutted altogether. . T Suet |

With regard to the questions asked following Section $3 after line 16 of page 20, Fugrec /
that DHES should not have to provide periodic notice of the persons right Lo petition for ole
discharge.

shall place a copy of the report in the person’s medical records and shall provide a copy of’ the
report lo the Court that comm@ the person under Section 980.06 and to the District Attorney ur
the Department of Justice, which ever filed the original petition.

Under Section 54, Jwould use language saying that the expert or professional person /
S
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Another suggested change would heunder Section 58 (which begins ontine 24 of puye
2X). | would recommend that, to he consistent with other portions of the statute, Weinclude the /
courtas one of the parties listed in the line beginning on line § of page 29. For example, it could
rcad “the court. or the district attorney or the Department of Justice....”

Also, regarding Section 61, which beginsat line 3 of page31.1’m not sure il WC can o1
should repeal Statutory Section 980.10. | have heard judges take the position that they heheve the
constitutionality of the statute requires that apatient may request judicial review at uny time,

Another question that | would have regarding the proposed legislation regards Scction 4.
| understand that atitleis created, but | was confused because | wasn't sure how the title of the
“lmmunity* in Section64 rel ated to the definitionsin Section65.

Finally, I appreciated the remarks that Mr. Olsen made after line 4 on page 32 and would
agree that we should consider the issue of imuial applicability asit pertains to thosce cascs in
wlueh there has not been afiling of the petition. 1 have only iwo other areasthat | would like o
address. The first isthat | have received information from some of the expertsthat they are
continuing to have di fTiculties getting information from the medical records of the patients.
particularly during reexaminations. The institutions will sometimes place psychological ol
psychiatric evaluation in the medical file and then claim that the information is privileged and
wi I decline to releaseit. 1 believe that the scetions that have been proposed will address the
1elease of medical records, but | am alsotrying [0 cnisure that there arc N0 other statutory sections,
which the ingtitution can rely upon to continue to conceal those records, ‘The other proposed
change that we had originaly discussed was the inclusion of language which would indicate that
the expert Opinions were advisory in nature and that the court or jury will decide theultimate
yuestion of whether aperson should be committed as a sexually violent person.

| hope that these recommendations arc: ¢lear. As| stated earlicr, | believe that Mr. Olsen
didan exeellent job rrandating our request into well-crafted, proposcd legislation. T'would be
happy to discuss these suggestions with Mr. Olsen. District Attorney Paul Huchcr. or any ather
interested party prior to their introduction into the Assembly. Please do nol hesitate to contact me
I any portion of thisletter isunclear or if you would like to arrange ameecting to discuss these o
other suggestions. Thank you again for all of our efforts on our behalf. T can’t cmphasize how
mportantit will be to pass thislegidation in terms of our effectivencss in prosecuting sexually
stalent persons, while at the same timeprotecting their constitutional rights and interests.

Sincerely,

W MW

Kendall M. Kelley
Assistant District mey

kMK/bo
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Analysis by the Legislative Reference Bureau )

[

Current law provides a procedure for involuntarily committing sexually viglent
persens to the department of health and family services (DHF'S) for control, caré and
treatment. A sexually violent person is a person who has committed certain sexually
violent offenses and who is dangerous because he or she suffers frOm/Q mental
disorder that makes it substantially probable that the person will engage in acts of
sexual violenbe.

A proceeding for the involuntary commitment of a sexually yiolent person is
begun by the filing of a petition that alleges that the person is/a sexually violent

7

person. The petitionymust be filed before the person is releasgd from confinement
that resulted from the scgmmission of asexually violent offeng€. The agency that hag
custody of a person who may be a sexually violent person must, as soon as possible
i beginning three months before the person’s release date] notify the department of
justice (DOJ) and certain district attorneys that the pérson is going to be released
from custody. A petition allegihg that the person is d sexually violent person must I
then be filed either by DOJ at the request of the age -’éy that has custody of the person
or, if DOJ does not file a petition, by'gne of the distjl{i‘ct attorneys who received notice
of the person’s release date.
The court in which a sexually violént pérson petition is filed must review the
petition and decide whether to hold the pérson in custody pending a trial on the
petition. The court must also hold a hearing tq determine whether there is probable
cause to believe that the person is a sex'{lally viglent person. If the court finds that
there is probable cause to believe thdt the persoh is a sexually violent person, the
court must schedule a trial on the Jetition.
If, after the trial on a sexually violent person pétition, the person is found by
ajudge or jury to be a sexuallslf/gilolent person, the person :must be committed to the
custody of DHF'S and placed in institutional care. A persen who is committed as a
sexually violent person an?; laced in institutional care may'petition the committing
court to modify its order By authorizing supervised release imnthe community if at !
least 18 months have;ﬁj» psed since the initial commitment ordex was entered or at :
\

least six months havefe lapsed since the most recent release petitiop was denied or
: 'the most recent order for supervised release was revoked. In additidn, current law
~ provides for periodic reexaminations of a person committed as a gex lly violent '
‘person and proyides a means by which the person may petition thé\court for
; discharge frox{? he commitment on the grounds that he orshe is no longer a exually
‘violent persof.
: This wb‘ill makes a number of changes to the current sexually violent pér\son
icommitmént procedure. Among the changes made by the bill are the following:

1. Procedure for evaluating potential sexually violent person cases. This bill
specifies a procedure for conducting evaluations of persons who may meet the

————— e T e et N ke €
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Mteﬁa?c)r' asexually violent person commitment. Under the bill an agency that has
custody of a person who has committed a sexually violent offense must, no later than
180 ¢ ys before the person’s anticipated release date, conduct an initial evaluation

of the person to determine whether he or she may meet the criteria for commitpent
as a sexit lly violent person. No later than 15 days after completing e Anitial

evaluatiom the agency must inform both DOJ and certain specified district attorneys
of the result&of the initial evaluation. If the agency determines that the pérson may
meet the criteria for commitment as a sexually violent person, the ageney must then
S obtain a special\pprpose evaluation of the person by a qualified expért, who must
{ make a recommendation in a written report as to whether a commitment proceeding
should be commenced. The report must be completed no later thah 120 days before
the anticipated release.date of the person, and the agency must’,’ no later than five
! days after it receives the\(‘f:port, provide DOJ and the distri(j}@}‘étorneys with a copy
g of the report. The bill also_provides that DOJ or a district“attorney who received
g notice of the initial evaluation may retain a qualified expért to conduct a separate
5 evaluation of the person that is\in addition to the agengf% initial evaluation and to
| any special purpose evaluatio:&gt may be conducted.
] 2. Procedures for filing sexually violent perso]zf;)etitions. The bill creates new
provisions concerning the filing of\petitions to begin sexually violent person
commitment proceedings. Under the bil, if an agency that has custody of a person
who may be a sexually violent person determines in its initial evaluation of the
{ person (see paragraph I., above) that theMperson does not meet the criteria for
commitment, then DOJ must decide whethex to file a petition regardless of the
i agency’s determination. DOJ must maké this decision no later than 45 days after
3 it receives notice of the agency’s initi?'lf evaluation_and must provide notice of its
{ decision to the district attorneys Wh} received noticé\pf the initial evaluation of the
}iagency. However, if the agency ?(z?ains a special purpgse evaluation of the person

i(see paragraph 1., above), DOJ mpust, no later than 30 s after it receives a copy

of the report of the special purpose evaluation, decide whether to file a petition and
iprovide notice of its decisiog!‘cpo the district attorneys who ‘seceived a copy of the
ispecial purpose evaluation rfeport. ‘
; Whenever DOJ notyijers the district attorneys that it has décided not to file a .
; petition, one of the district attorneys may then file a petition. Unc%r\t}ie bill, either .

; DOJ or a district attormey may file a petition regardless of the outcome'sf an agency’s :
initial evaluation as/to whether a person meets the criteria for commiment as a .
sexually violent person and regardless of the conclusion of the expert who‘¢onducts
a special purpose/evaluation at the request of the agency.

3. Access o confidential records. Under current law, with certain exceptions, !
ta person’s medical records (including mental health treatment records) ‘

jconfidentia)’” Also, if a juvenile has been subject to a delinquency proceeding, th
I recor):)s;?h/cerning the court proceeding and any placement or treatment resulting

from the proceeding are generally confidential. Among the exceptions to the
; confidentiality requirements that apply to medical and juvenile records are
- exceptions allowing access to certain persons for use in connection with proceedings

to commit a person as a sexually violent person. Specifically, current law allows

e
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et
m these records by an expert whois examining ‘a person 1 for purposes of
providing an opinion as to whether the person may meet the criteria for commitment’:

f
as a se\xuallv violent person. Current law also provides access to the records by D J
or a Ktrlct attorney for purposes of prosecuting a sexually violent pergo
commitment proceeding.

ThIS\‘ ill modifies the current exceptions to medical and juvenile récords
confidentiality by broadening the provisions concerning who may have acgess to the ;
records and by"clarifying how those persons may use information obtail%éd from the !
records. Under the bill, the records must be released to DOJ, a distriet attorney, a
qualified expert retained by DOJ, a district attorney or an agency that has custody |
of a person, or a qualified expert retained by or appointed for a persgn who is subject i
to a sexually violent person petition. A person who obtains inforgation from these
records under the bill ma}redisclose the information to the extght that is necessary
for the conduct of an evaluation, examination or sexually violént person proceeding
for which the information was'aptained. The bill also provides that the court in which
the proceeding is pending may ‘igsue any protective or%ers that it determines are
appropriate concerning the records, £ )

In addition, the bill allows for access to other conﬁdentlal records and reports -
which, under current law, are not generally available for use in connection with a
sexually violent person commitment progeeding. ’Spec1ﬁcally, the bill allows access
to records of the department of co ctlo (DOC), including presentence
investigation reports prepared by DOC in conyection with the sentencing of a person -
convicted of a crime. As with the exception Z{ edical and juvenile records, the bill,
provides that DOC records and reports myfst be released to DOJ, a district attorney,;
a qualified expert retained by DOJ, a disfrict attor y or an agency that has custodyz

1
f
i

of a person, or a qualified expert retain'ed by or appoihted for a person who is subject
ides that DOJ or a district
j concerning juveniles andj

to a sexually violent person petltlgn The bill also pr
attorney must be given access to Law enforcement recor
court records of other civil comp 1tment proceedings. ‘\
As with the exception fg,r medical and juvenile recordsha person who obtains
information from DOC records, law enforcement records or cougt records underthe
bill may redisclose the 1nformat1on to the extent that is necessarxfor the conduct of
an evaluation, examinafion or sexually violent person proceeding for which the
information was obtained. The bill also provides that the court\in which the
proceeding is pendimg may issue any protective orders that it determines are
appropriate concex;nmg the records.
4, Reexamznatwns of persons found to be sexually violent persons\, Under
current law, a person who has been committed as a sexually violent person mast be
examined by/DHFS within six months after the initial commitment and a&‘a\in
thereafter& least once each 12 months for the purpose of determining whether the
person l‘ﬁs made sufficient progress for the court to consider whether the person
should be placed on supervised release or discharged from the commitment. In
iaddltlon under current law the court that committed the person may order g
“Yeexamination of the person _at.any-time: - i e

3
{
3
|
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——~—Thig"Bill provides that DHFS is not required to examine a person whg is
in \rcerated in a county jail or a state correctional institution or is placed’1
treatment facility or a juvenile correctional facility for an offense that the/person
comm'dited or is alleged to have committed since being committed as & sexually.
violent person. Instead, DHFS must conduct an examination of the pergon upon the
person’s release from the county jail, state correctional institution, tregtment facility
or juvenilecorrectional facility. The court may still order a reexa 1ination of the
person at ariy time even though he or she is incarcerated or placed.in a treatment
facility or juvenile correctional facility.

5. Petitio;z\.q for discharge from a sexually violent person cormumitment. Under
current law, a pér\son who has been found to be a sexually wiolent person and
committed to the custody of DHFS may petition for discharge frf'om the commitment.
The petition may be with or without the approval of DHFS, DHFS must provide a
person with notice of theright to petition for discharge Witho';lt the approval of DHFS
at the time of the person’s periodic reexamination (see paragraph 4., above). If the
person does not waive the\r\i\ght to petition at that time, the court must, without
holding a hearing, review the report of the periodic reexamination to determine
whether facts exist that warraht a hearing to determine whether the person is still
a sexually violent person. ‘

In addition, a person may petition for discharge without the approval of DHF'S |
at any other time, but if a person has previously filed a petition for discharge without
the approval of DHFS and the court d tern},i-hed, either upon review of the petition
or following a hearing, that the person’s pgfition was frivolous or that the person was
still a sexually violent person, then thefcoyurt must deny any subsequent petition,
without a hearing unless the petitionsontaihg facts upon which a court could find
that the condition of the person hadfso changed, that a hearing was warranted. "

This bill provides that a person who has beey committed as a sexually violent
person may not petition for disgharge without the approval of DHF'S unless at least |
18 months have elapsed sincg/a,«he or she was first cominitted to the custody of DHFS ;
orunless at least six monthshave elapsed since the mostggcent petition for discharge 1
was denied (regardless of Whether the most recent petitiotnwas filed with or without ;
the approval of DHF'S). If a person files a petition for discharge without the approval

[}
)

of DHFS under the bil}%‘f the court must, without holding a hearing, review the most
recent report of the annual reexamination and other releva%cumentation to
determine Whethe}rzrthere is probable cause to believe that the person is no longer a |
sexually violent person. If the court finds such probable cause, it mus Ktla hearing !

! on the petition. _ |
In additjon, the bill provides that a person committed as a sexually; violent !
i person mu?be afforded the right to request a jury of six persons for any hear}h that
is held to decide his or her petition for a discharge from the commitment. %((‘his
codifies ; ’fiolding from the case of State v. Post, 197 Wis. 2d 279 (1995).
6./Miscellaneous procedural provisions. This bill creates new provisions that
address some procedural issues that are not explicitly addressed under current law
relating to sexually violent person commitment proceedings. Among the issues
a@z‘?:essed by new provisions are methods by which one party may discover and

o RS A BALTNET Ry -
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1nspec:t"“mater1al in the possession of the other party and procedures allowmg for i
closed hearings in Séxually, violent person proceedings that.are-baséd solely on
allegations that the person committed~sexually-viol6t offenses as a juvenile.

For further information see, the«st”i'ff?n“d%ocal“ﬁseal -estimate, which will be
printed as an appendix to this bill. T ——

D et it BTt O A E IR S A emes T T s

\/ The people of the state of Wisconsin, represented in senate and assembly, do

1‘\)3 enact as follows:

£-\ — TN TN

=1 SEcTION 1. 51.30 (3) (a) of the statutes is amended to read:
2 51.30 (3) (a) Except as provided in pars. (b) and, (bm), (¢) and (d), the files and
3 records of the court proceedings under this chapter shall be closed but shall be
4 accessible to any individual who is the subject of a petition filed under this chapter.
5 SecTION 2. 51.30 (3) (b) of the statutes is amended to read:
6 51.30 (3) (b) An individual’'s attorney or guardian ad litem shall have access to
7 the files and records of the court proceedings under this chapter without the
8 individual’s consent and without modification of the records in order to prepare for
9 involuntary commitment or recommitment proceedings, reexaminations, appeals, or

10 other actions relating to detention, admission or commitment under this chapter or

11 ch. 971 ex, 975 or 980.
12 SecTioN 3. 51.30 (3) (bm) of the statutes is created to read:

13 51.30 (3) (bm) The files and records of court proceedings under this chapter

@ shall be released to athstrs

[ Information obtained from

16 files and records under this paragraph shall be kept confidential except to the extent ] v/
y 2 XKdnag neofoan

@ that redisclosure of that information is necessary for the conduct of an evaluatiox}(or

18 proceeding under ch. 980 for which the information was obtained.

19 SECTION 4. 51.30 (4) (b) 8m. of the statutes is amended to read:

—
m——— = e - = —_—

M@ffffw ML& J)&f\!onr Cn o:cwﬁﬂn-nca \
with ss. 788. 0/{{2‘;») (20) and x)Y 98003

(3) aud 980.08 3)7
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51.30 (4) (b) 8m. To appropriate examiners and facilities in accordance with s.
971.17 (2) (e), (4) (¢) and (7) (c);-980-03—(4)6r980.08-(3). The recipient of any
information from the records shall keep the information confidential except as
necessary to comply with s. 971.17 er€h-—980.

SECTION 5. 51.30 (4) (b) 8s.‘éf the statutes is created to read:

51.30 (4) (b) 8s. To appropriate persons in accordance with ss. 980.015 (3) (b),
(3m)| and (3x\)/, 980.031 (3) and 980.08 (3). Information obtained under this
subdivision shall be kept confidential except to the extent that redisclosure of the
information is necessary for the conduct of an evaluation, examination or proceeding
under ch. 980 for which the information was obtained.

SECTION 6. 51.30 (4) (b) 10m. of the statutes is repealed.

SECTION 7. 51.30 (4) (b) 11. of the statutes is amended to read:

51.30 (4) (b) 11. To the subject individual's counsel or guardian ad litem,
without modification, at any time in order to prepare for involuntary commitment
or recommitment proceedings, reexaminations, appeals or other actions relating to
detention, admission, commitment or patients’ rights under this chapter or ch. 48,
971 e, 975 or 980.

SECTION 8. 51.375 (1) (a) of the statutes is amended to read:

51.375 (1) (a) “Community placement” means conditional transfer into the
community under s. 51.35 (1), conditional release under s. 971.17, parole from a
commitment for specialized treatment under ch. 975 or cenditienal sunervised
release under ch. 980.

SECTION 9. 146.82 (2) (c) of the statutes is amended to read:

146.82 (2) (c) Notwithstanding sub. (I), patient health care records shall be

released to appropriate examiners and facilities in accordance with ss. s. 971.17 (2)
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(e), (4) (c) and (7) (c);980-03{4)-and-880-08(3). The recipient of any information from
the records shall keep the information confidential except as necessary to comply
with s. 971.17 or—+h—980.

SECTION 10. 146.82 (2) (cm) of the statutes is created to read:

146.82 (2) (cm) Notwithstanding sub. (1), patient health care records shall b

released to appropriate persons in accordance with ss. 980.015 (3) (b), (3m)/or (3x),
980.031 (3) and 980.08 (3). Information obtained under this paragraph shall be kept
confidential except to the extent that redisclosure of the information is necessary for
the conduct of an evaluation, examination or proceeding under ch. 980 for which the
information was obtained.

SECTION 11. 165.255 of the statutes is amended to read:

165.255 Representation in sexually violent person commitment
proceedings. The department of justice may,-at-the request-of-an-ageneyunder-s-
98002 (1) represent the state in sexually violent person commitment proceedings
under ch. 980 if it files the netition to initiate the proceedings as nrovided under s.

980.02 (1) (a).

SECTION 12. 301.355 of the statutes is created to read:

301.355 Access to records for sexually violent person commitment
proceedings. (1) The department shall allow the following persons to have access
to a departmental record relating to an individual who has been convicted of a
sexually violent offense, as defined in s. 980.01 (6):

(a) The department of health and family services.

(b) The department of justice.

(c) A district attorney specified in s. 980.02 (1) (b) or an agent or employe of the

district attorney.
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1 (d) The person who is the subject ofthe departmental record, his or her attorney
2 or an agent or employe of the attorney.
3 (e) An expert or professional person who has been retained or appointed under
4 ch. 980 to evaluate or examine the subject of the departmental record.
5 (2) Information obtained from a departmental record under sub. (1) may be
6 used in an evaluation, examination, trial or other proceeding under ch. 980 by any
7 person specified in sub. (1). ’f
78%%-. SECTION 13. 301.45 (3) (a) 3r. of the statutes, as affected bﬁzggﬁ;onsin égjc;w
9 *%Q;Nis\gx\xfended to read: //’”" o
0 301?1{’5"(3){(?) 3r. If the person has been committed under ch<980, he or she is
1 subject to this subggzgi"ﬁn upon being placed on sug&miséd release under s. 980.06
12 (2), 1997 stats., or s. 980;\;}!‘11- or @&Wﬁg/r:ot placed on supervised release,
13 before being discharged under s-980.09 9;989%3
14 SECTION 14. 8087075 (4) (h) of the statutes is aniended to read:
15 /ﬂ)§,€)"7 (4) (h) Commitment, supervised release, reco\:rmquntind discharge
16f’“ff-“i'inder ss. 980.06, 980.08; and 980.09 and-980-10 of a person found to be a-.gexually
ri violent persop under ch. 980. o e = ot e 2+ 5 o ,\/
18 SECTION 15. 904.04 (2) of the statutes is amended to read:
19 904.04 (2) OTHER CRIMES, WRONGS, OR ACTS. Evidence of other crimes, wrongs,
20 or acts is not admissible to prove the character of a person in order to show that the
21 person acted in conformity therewith. This subsection does not exclude the evidence
22 when it is offered for other purposes, such as proof of motive, opportunity, intent,
23 preparation, plan, knowledge, identity, or absence of mistake or accident, or when it
24 is offered at a trial or other proceeding under ch. 980 for the purpose of proving the

F
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SECTION 16. 905.04 (4) (a) of the statutes is amended to read:

905.04 (4) (a) Proceedings for hospitalization, control, care and treatment of a

sexuallv_violent person, guardianship, protective services or protective placement.
There is no privilege under this rule as to communications and information relevant
to an issue in proceedings to hospitalize the patient for mental illness, to appoint a

guardian under s. 880.33, for control, care and treatment of a sexuallvviolent nerson

under ch. 980, for court-ordered protective services or protective placement or for

review of guardianship, protective services or protective placement orders, if the
physician, registered nurse, chiropractor, psychologist, social worker, marriage and
family therapist or professional counselor in the course of diagnosis or treatment has

determined that the patient is in need of hospitalization, control. care and treatment

as _a sexuallv_violent nerson, guardianship, protective services or protective

placement.

SECTION 17. 938.35 (1) (e) of the statutes is created to read:

938.35 (1) (e) In a hearing, trial or other proceeding under ch. 980 relating to
a juvenile.

SECTION 18. 938.396 (1) of the statutes is amended to read:

938.396 (1) Law enforcement officers’ records of juveniles shall be kept
separate from records of adults. Law enforcement officers’ records ofjuveniles shall
not be open to inspection or their contents disclosed except under sub. (Ib), (1d), (lg),
(1k), (1m), (1r), (1t) or (1x) or (5) or s. 938.293 or by order of the court. This subsection
does not apply to representatives of the news media who wish to obtain information

for the purpose of reporting news without revealing the identity of the juvenile
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involved, to the confidential exchange of information between the police and officials
of the school attended by the juvenile or other law enforcement or social welfare
agencies or to juveniles 10 years of age or older who are subject to the jurisdiction of
the court of criminal jurisdiction. A public school official who obtains information
under this subsection shall keep the information confidential as required under s.
118.125 and a private school official who obtains information under this subsection
shall keep the information confidential in the same manner as is required of a public
school offkial under s. 118.125. A law enforcement agency that obtains information
under this subsection shall keep the information confidential as required under this
subsection and s. 48.396 (1). A social welfare agency that obtains information under
this subsection shall keep the information confidential as required under ss. 48.78
- and 938.78. /

v
TION 19. 938.396 (1k) of the statutes is created to read:

s’(>/f:cﬁ/h; department of

cept to the extent that

14 938.396 1f the department ofjustice or a district attorney requests.atcess
15 to a law enforcement agency’s records under s. 980.015 (3r), the law*énforcement
16 agency shall open for inspection by authorized representati
17 justice or a district attorney the recor cement agency relating to any
18 juvenile who has been adjudicated delin t for a sexually violent offense, as
19 defined in s. 980.01 (6). Informatidh obtained from a law enforcement agency’s
20 records under this subsectiefi shall’be kept confidential
&21 redisclosure of thaj-ihformation is necessary for the conduct 6Rkan evaluation or
22 proceeding er ch. 980 for which the information was obtained.
23 té; 20. 938.396 (2) (e) of the statutes is amended to read:
24 938.396 (2) (e) Upon request of the department of corrections, the department
3 of health and family services, the denartment of justice or a district attorney tol}

L a—

§
}
:
/

{

|




1999 - 2000 Legislature @ LRB-4508/
JEOjlgif
ASSEMBLY BILL 777 SECTION 20

- it A -’?/ et ¢ AT TS LA
- J R e it -
it At R Y R T e S R

1 review court records for the purpose of ng; - g 5

- RSP

9 Derson’s-o se-history conductin

o e ]

proceeding under ch. 980, thf:wpb;gﬁ’f open for,
d.representatives of the ﬁar%’gnt of corrections, the 3

department of health and family se

ices &th“éfyge artment of justice or a district s
i

2
3
4 inspection by authorize
5
6

attorney the records of the couwe@%u@&iwho has been adjudicated

A

3

7 delinquent for a sexually violent offense, as defined in s. 98@%2 Information

8 obtained from-court records under this paragraph shall be kept conﬁd‘éntiiwlexce t

9 aj/ge ssary for the conduct of an evaluation, examination or proceeding underch

0 980 for which the information was obtained. e . R
11 SECTION 21. 938.3096 (5) (@) (intro.) of the statutes is amended to read:
12 938.396 (5) (a) (intro.) Any person who is denied access to a record under sub..

13 (), (Ib), (1d), (lg), (Ak), (1m), (Ir) or (1t) may petition the court to order the disclosure

\/14 of the records governed by the applicable subsection. The petition shall be in writing
s 15 and shall describe as specifically as possible all of the following:
?:1/ SEGTION 22. 938.78 (2) (e) of the statutes is amended to read: P h

(e) Paragraph (a) does not prohibit the departmﬁifpnrﬂmclosmg
18 information about a \iwual adjudged delinquen/'[;m/de/l~,sr938.183 or 938.34 for

19 a sexually violent offense, a %‘in s. 980.01 (6)7Fo the department of justice, ex
20 a district attorney or a judge acting under<ch. 980, to an expert or professional person

21 conducting an evaluation or exafiination of a°person under ch. 980 or to an attorney

22 who represents a persen subject to a petition under ch~980. The-courtinwhich the
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s necessary for the conduct of an evaluation, examination or ceedingnder chy

980 for which the 1nforma as-ebtained.

C e e

3\»_%:; SECTION 23. 950.64 (1v) (xm) of the statutes, as aﬁ'ected y 1999-Wisconsi

9, is amended toread; - e
5 950.04 (1v) (xm) To have the-de a-l:tm_w___t of health and family services make

T
et ans "”""'»-«--..t
\/ t

6 a reasonable ﬂa‘tt‘émpt to notify the victim under s. %egaWew1sed

s T S

T,

NJ"" e

7 ~Felease under s. 980.08 and discharge under s.920.09 0r-980.10.

ECT%N 24, 972.15 (4) of the statutes is amended to read:

9 972.15 (4) After sentencing, unless otherwise authorized under sub- subs. (5)
10 and (6) or ordered by the court, the presentence investigation report shall be
11 confidential and shall not be made available to any person except upon specific
12 authorization of the court.

13 SECTION 25. 972.15 (6) of the statutes is created to read:

14 972.15 (6) The presentence investigation report and any information contained

15 in it may be used by any of the following persons in an evaluation, examination,

16 hearing, trial or other proceeding under ch. 980:

17 (a) The department of corrections.

18 (b) The department of health and family services.

19 (c) The person who is the subject of the presentence investigation report, his

20 or her attorney or an agent or employe of the attorney.

21 (d) The attorney representing the state or an agent or employe of the attorney.
J22 (e) An expert or professional person who has been retained or appointed to

te or examine the subject of the presentence investigation report.

24 ‘ SECTION 26. 980.015 (title) of the statutes is amended to read:
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980.015 (title) Neotice E

commitment criteria: notice to the department of justice and district
attorney.

SECTION 27. 980.015 (1) of the statutes is renumbered 980.015 (1) (intro.) and
amended to read:

980.015 (1) (intro.) In this section;~ageney and s. 980.02:

(a) “Agency with jurisdiction” means the agency with the authority or duty to
release or discharge the person.

SECTION 28. 980.015 (1) (b) (intro.) of the statutes is created to read:

980.015 (1) (b) (intro.) “Anticipated release date” means whichever of the
following is applicable:

SECTION 29. 980.015 (2) (intro.) of the statutes is renumbered 980.015 (2) (am)
and amended to read:

980.015 (2) (am) If an agency with jurisdiction has control or custody over a

person who meets anv of the criteria specified in s. 980.02 (2) (a), the agency  with
i5 Soon ags po0ssctle sl no earlier Hoam vV

jurisdiction shall. ym ;ggg;é@g?wo days before the anticipated release date of the

person, evaluate whether the nerson may meet the criteria for commitment as a

sexually violent person or_whether the nerson does not meet the criteria for
As Scon aS poessihle , buf cn no case V
commitment as a sexually violent nerson. Wip/later than 15 days after the completion

of its evaluation, the agency with jurisdiction shall inform each apprepriate district

attorney specified under s. 980.02 (1) (b) and the department ofjustice regardingthe

v
following: whether the agencv with jurisdiction has determined ﬁdéé@liéﬁthe person
~fhat

mav_meet the criteria for commitment or m&z@ylthe nerson does not meet the

criteria for commitment.
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SECTION 30. 980.015 (2) (a) of the statutes is renumbered 980.015 (1) (b) 1. and
amended to read:

980.015 (1) (b) 1. The anticipated date of discharge from a sentence, anticipated
date of release on parole or extended supervision or anticipated date of release from
imprisonment of a person who has been convicted of a sexually violent offense.

SECTION 31. 980.015 (2) (b) of the statutes, as affected by 1999 Wisconsin Act
9,\{3 renumbered 980.015 (1) (b) 2. and amended to read:

980.015 (1) (b) 2. The anticipated date of release from a secured correctional
facility, as defined in s. 938.02 (15m), ex a secured child caring institution, as defined
in s. 938.02 (15g), or a secured group home, as defined in s. 938.02 (15p), of a person
adjudicated delinquent under s. 938.183 or 938.34 on the basis of a sexually violent
offense.

SECTION 32. 980.015 (2) (bm) of the statutes is created to read:

980.015 (2) (bm) If an agency with jurisdiction determines in an evaluation
under par. (am) that the person may meet the criteria for commitment as a sexually
violent person, the agency with jurisdiction shall obtain a special purpose evaluation
of the person by a qualified expert or professional person, who shall make a
recommendation as to whether a commitment proceeding under this chapter should

be initiated. A qualified expert or professional person who conducts a special purpose

evaluation under this paragraph shall make a written report of his or her evaluation

wamo?f The report shall spec1fy the recommendatlon of the qualified
expert or professional person and the bases for the recommendation. The agency

as Soeet ar »9_;;1@ bu€ o~ ne casze |/
with jurisdiction shall ;/»#sflate: than 5 days after it receives the report, provide each

district attorney specified under s. 980.02 (1) (b) and the department ofjustice with
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1 a copy of the report of the qualified expert or professional person who conducted the

2 special purpose evaluation.

3 SECTION 33. 980.015 (2) (c) of the statutes is renumbered 980.015 (1) (b) 3. and

4 amended to read:

5 980.015 (1) (b) 3. The anticipated date of termination or discharge aof the

6 commitment of a person who has been found not guilty of a sexually violent offense

7 by reason of mental disease or defect under s. 971.17.

8 SECTION 34. 980.015 (3) (intro.) of the statutes is amended to read:

9 980.015 (3) (intro.) The When informing a district attornev and the department
10 of justice of its evaluation under sub. (2) (am) and. if annlicable. when providing a
11
12 agency with jurisdiction shall provide the district attorney and department ofjustice
13 with all of the following:

14 SECTION 35. 980.015 (3) (b) of the statutes is amended to read:
15 980.015 (3) (b) If-applicable; Copies of or access to documentation ef in the

17

cm vV
146.82 (2) (3,), and records concerning the person’s adjustment to and conduct in any

BB s

19 institutional placement.

20 SECTION 36. 980.015 (3m) of the statutes is created to read:

21 980.015 (3m) (a) A qualified expert or professional person who conducts a
22 special purpose evaluation under sub. (2) (bm) shall have reasonable access to the
23 person for the purpose of the evaluation. The expert or professional person shall also

[—Pglt‘&t’:‘/&& M&d
have access to the person’s past and present treatment records, as WW/(S 51.30
q

25 (1) (b}, past and present patient health care records, as provided under s. 146.82 (2)

&\
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2.0 m«w@f sc- 8,296 (3 )% A %38. % (),
@ (¢), and past and present correctional records, as pw 301.3

v 7875 2 (6 7

provided under s. 972.15 (6). . Y8.3% (¢) «ud )

(b) A qualified expert or professional person who conducts a special purpose

evaluation under sub. (2) (bm) shall, when requested to do so, provide a district
attorney who receives a copy of the report of the special purpose evaluation and the
department of justice with copies of or access to any documentation used by the

expert or professional person in preparing the report, including any treatment

v, .
health care records) as-d¢fimed-m s 46]324RF
[cks. 78

—~lchs. 78

m correctional records, records of a court assigned to exerc1sejur|sd|ct|on unde:

3
4
5
6
7
8
9
records, #e
v
&

re eorde cocrt W‘ 5
938/and presentence investigation reports. 52 ST, recer of

13 SECTION 37. 980.015 (3r) of the statutes is C|::e‘::;1‘fcede'cgL reZ(\:J'C&Mf Reelt
14 980.015 (8r) For purposes of evaluating a case to decide whether to initiate
15 commitment proceedings under this chapter or for the purpose of conducting a
16 commitment proceeding under this chapter, a district attorney specified under s.
17 980.02 (1) (b) or the department of justice may re_quest copies of or access to all of the

er has beew [V
following concerning a person who is he su subject of an evaluation by an agency with

jurisdiction under sub. (2) (am):

) Files and records of court proceedings under ch. 51, as provided under s.

} 51 30 (3) (bm)

‘ - of 2% em.({a«r‘w q’%«cczrr anj
! @ @\’Ub "‘¢|-‘u~-l sReerradftdieatedhdeinguentfa ent-offenss

i U penis]) N AL
@ law enforcement.agemeyreeordsy) as prov1ded under 938.396 (1k), records of a court
. Y8
(é@ assigned to exercise jurisdiction under% 938, as rovided under % )938.396 (2) (e),
, [anK other agencceS [n~n N [ 48,78 (2) ()Van

@ and records of the department of correctmn} as prov1ded underm 38.78 (2) (e).

‘*\_/\/ KL/@: ;wl,ﬂ e wA;Cf Z a’—w"f fraceeédo < M«/&/‘ v
ch. 51, ao  prov L cwnblen S, 20 (3) (ém) 44¢£
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@ OO/\O}) Correctional records, as provided under s. 301.355.
@ ‘5 ()) A presentence investigation report, as provided under s. 972.15 (6).
3

SECTION 38. 980.015 (3x) of the statutes is created to read:

4 980.015 (3x) A district attorney specified under s. 980.02 (1) (b) or the

5 department of justice may, at any time after it receives notification of the evaluation

6 of an agency with jurisdiction under sub. (2) (am), retain a qualified expert or

7 professional person to evaluate the person who is the subject of the agency’s

8 evaluation. If a district attorney or the department of justice retains a qualified

9 expert or professional person to conduct an evaluation of a person under this

10 subsection, the examiner shall have reasonable access to the person for the purpose
11 of the evaluation. The expert or professional person shall also have access to the

[proviZell wnder] T@ Bs. |V
person’s past and present treatment records, as d%madphajs. 51.30 (1) (b), past and

present patient health care records, as provided under s. 146.82 (2) (¢), and past and
8. 78 () e)y ‘
present correctional records, as provided under ss.{301.355 and 938.78 (2) (e), yffd

chs. Y8 aud
tojthe records of a court assigned to exercise jurisdiction under ##{938, as provided
0 [35. 98- 3% (6 ) audl]

under & 938.396 (2) (e),[‘andiprésentence investigation reports, as provided under s.

17 972.15 (6).

BB B

18 SECTION 39. 980.015 (4) of the statutes is renumbered 980.14 (2) and amended
19 to read: Ly « Fusdep et a:H'&rnqg o Yhe Jafwémewf v J.“f““

20 980.14 (2) Any agency es, officer, employe or agent of an age%
i e

exnert or professional nerson retaine
by a cowrt v

22 under this chanter is immune from criminal or civil liability for any acts or omissions
23 as the result of a good faith effort to comply with anv nrovision of this seetien chanter.
24 SEcTiON 40. 980.02 (1) (intro.) of the statutes is amended to read:
ls and vecords ceurt fwce s Yo records ai(; sz arcement
m/er cé_ .57 )'/ i{/ W&Mr’jz W/’L/ %)4 Z&/:I M et w& M‘ez;f‘:é
I I .
s 5(.30 (3) (bm); an dgescees, & & cend

v
Y34.3%96 (6) aakl 738.2%¢ (/L))
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980.02 (1) (intro.) A petition alleging that a person is a sexually violent person

ifi rocedure:

may be filed by one of the following
SECTION 41. 980.02 (1) (a) of the statutes is amended to read:
980.02 (1) (a) The department of justice at-therequest-of. If the agency with
jurisdiction;-as-definedins-980-015(1); over the person determined in an evaluation

department ofiusti i i iti is paragraph
4S Seew as poSschle  buk (n r case

and shall inform the district attorneys snecified under nar. (b) of its decision walater
than 45 days after it receives notice of the agency’s evaluation. If the agencv with

under s. 980.015 (2) (bm), the department of justice shall decide whether to file a

petition under this paragraph, and shall inform the district attornevs snecified

4s Soen af posschle, bkt in ho case /
under nar. (b) of its decision, ##llater than 30 davs after it receives a cony of the report

of the snecial nurnose evaluation. If the department of justice decides to file a
petition under this paragraph, it shall file the petition before the date of the release
or discharge of the person.

SECTION 42. 980.02 (1) (b) (intro.) of the statutes is amended to read:

980.02 (1) (b) (intro.) If the department of justice does decides not to file a

petition under par. (a), the district attorney for one of the following:

SECTION 43. 980.03 (2) (intro.) of the statutes is amended to read:

980.03 (2) (intro.) Execept-as—provided -in—ss—980.09(2) (a)-and-980.10-and
without Without limitation by enumeration, at any hearing under this chapter, the
person who is the subject of the petition has the right to:

SECTION 44. 980.03 (4) of the statutes, as affected by 1999 Wisconsin Act 9,\/is

renumbered 980.031 (1) and amended to read:
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980.031 (1) Whenever a person who is the subject of a petition filed under s.
980.02 or who has been committed under s. 980.06 is required to submit to an

examination or reexamination under this chapter, he or she may retain experts or

professional persons to perform an examination. Lf the person is indigent, the court

in a trial or other proceeding under this chanter.

(3) If the-person a _nartv retains or_the court appoints a qualified expert or

professional person efhis-er-her-own-choice to conduct an examination of a nerson

who is the subiect of a netition filed under s. 980.02 or who has been committed under

s. 980.06, the examiner exnert or nrofessional nerson shall have reasonable access
to the person for the purpose of the examination,—as—well-as, The exnert or

professional person shall alio have Eccess to the person’s é):as‘}: and present treatment
) U PRy - (‘/) 66) 5. .

v
records, as in/s. 51.304H-band .and present pafient health care records
X N jpast and present p

as provided under s. 146.82 (2) (eI the person-isindigent;the-courtshall-uponthe

1

pefse#&-behalf}l and past and present correctional records, as provided under ss.

B -

BUT355~and-938.78 (2) (o). and to the records of & Court asSigned_fo_exereise
(iurisdiction under_ch~938;88 provided under s. 938.396 (2) (e), and presentence

[ 4

investigation reports, as nrovided under s. 972.15 (6).

(4) Upon the order of the circuit court, the county shall pay, as part of the costs
of the action, the costs of an expert or professional person appointed by a court under

this-subseetion sub. (12 to perform an examination and participate in the trial or

other proceeding on behalf of an indigent person.
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(8) An expert or professional person retained by either party or appointed e
assist-an-indigent-person-who-is-subjeet-to-a-petition bp the court under sub. (1) may
not be subject to any order by the court for the sequestration of witnesses at any
proceeding under this chapter.

SECTION 45. 980.03 (5) of the statutes is renumbered 980.038 (1) and amended
to read:

980.038 (1) _TesTiMony BY TELEPHONE OR LIVE AUDIOVI SUAL MEANS. Upon a
showing by the proponent of good cause under s. 807.13 (2) (c), testimony may be
received into the record of a hearing under this seetien chanter by telephone or live
audiovisual means.

SECTION 46. 980.031 (title) of the statutes is created to read:

980.031 (title) Examinations.

SECTION 47. 980.031 (2) of the statutes is created to read:

980.031 (2) The department of justice or a district attorney, whichever is
applicable, may retain an expert or professional person to examine a person who is
the subject of a petition under s. 980.02 or who has been committed under s. 980.06
and to testify at trial or at any other proceeding under this chapter.

SECTI ON 48. 980.036 of the statutes is created to read:

980.036 Discovery and inspection. (1) DerinTions.  In this section:

(a) “Person subject to this chapter” means a person who is subject to a petition
filed under s. 980.02 or a person who has been committed under s. 980.06.

(b) “Prosecuting attorney” means an attorney representing the state in a
proceeding under this chapter.

(2) WHAT A PROSECUTING ATTORNEY MUST DISCLOSE TO A PERSON SUBJECT TO THIS

CHAPTER. Upon demand, a prosecuting attorney shall, within a reasonable time
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before a trial or other proceeding under this chapter, disclose to a person subject to
this chapter or the person’s attorney and permit the person or the person’s attorney
to inspect and copy or photograph all of the following materials and information, if
the material or information is within the possession, custody or control of the state:

(@) Any written or recorded statement made by the person concerning the
allegations in the petition filed under s. 980.02 or concerning other matters at issue
in the proceeding and the names of witnesses to the person’s written statements.

(b) A written summary of all oral statements of the person that the prosecuting
attorney plans to use in the course of the trial or other proceeding and the names of
witnesses to the person’s oral statements.

(c) Any information obtained by the prosecutor under s. 980.015 (3) (b), (3m)
(b), (3r) or (3x).

(d) Evidence obtained in the manner described under s. 968.31 (2) (b), if the
prosecuting attorney intends to use the evidence at trial.

(e) A copy of the person’s criminal record.

(B A list of all witnesses, and their addresses, whom the prosecuting attorney
intends to call at the trial. This paragraph does not apply to rebuttal witnesses or
those called for impeachment only.

(g) Any relevant written or recorded statements of a witness named on a list
under par. (f), including all of the following:

1. Any videotaped oral statement of a child under s. 908.08.

2. Any reports or statements made in connection with the case by a person who

conducts an evaluation or examination under this chapter.
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3. If a person specified in subd. 2. does not prepare a report or statement, a
written summary of the person’s findings or the subject matter of his or her
testimony.

(h) The results of any physical or mental examination, scientific test,
experiment or comparison that the prosecuting attorney intends to offer in evidence
at trial, and any test results, facts and data that were collected during and considered
as part of any evaluation or examination under this chapter and that the prosecuting
attorney intends to offer in evidence at a trial or other proceeding under this chapter.

(i) The criminal record of a witness for the state which is known to the
prosecuting attorney.

(G) Any physical evidence that the prosecuting attorney intends to offer in
evidence at a trial or other proceeding under this chapter.

(k) Any exculpatory evidence.

(3) WHAT A PERSON SUBJECT TO THIS CHAPTER MUST DISCLOSE TO THE PROSECUTING
ATTorney. Upon demand, a person who is subject to this chapter or the person’s
attorney shall, within a reasonable time before trial or other proceeding under this
chapter, disclose to the prosecuting attorney and permit the prosecuting attorney to
inspect and copy or photograph all of the following materials and information, if the
material or information is within the possession, custody or control of the person:

(a) A list of all witnesses, other than the person, whom the person intends to
call at trial or other proceeding under this chapter, together with their addresses.
This paragraph does not apply to rebuttal witnesses or those called for impeachment
only.

(b) Any relevant written or recorded statements of a witness named on a list

under par. (a), including any reports or statements made in connection with the case
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by a witness who conducted an examination under s. 980.031 or, if the witness does
not prepare a report or statement, a written summary of the findings of the witness
or the subject matter of his or her testimony.

(¢) The results of any physical or mental examination, scientific test,
experiment or comparison that the person intends to offer in evidence at trial or other
proceeding under this chapter, and any test results, facts and data that were
collected during and evaluated as part of an examination under s. 980.031 and that
form the basis for an opinion contained in a report, statement or written summary
disclosed under par. (b).

(d) The criminal record of a witness named on a list under par. (a) that is known
to the person’s attorney.

(e) Any physical evidence that the person intends to offer in evidence at the trial
or other proceeding under this chapter.

(4) COWENT OR | NSTRUCTION ON FAILURE TO CALL WTNESS. No comment or
instruction regarding the failure to call a witness at the trial shall be made or given
if the sole basis for such comment or instruction is the fact the name of the witness
appears upon a list furnished pursuant to this section.

(5) TESTING OR ANALYSIS OF EVIDENCE. On motion of a party, the court may order
the production of any item of evidence or data that is intended to be introduced at
the trial for testing or analysis under such terms and conditions as the court
prescribes.

(6) PROTECTI VE ORDER. Upon motion of a party, the court may at any time order
that discovery, inspection or the listing of witnesses required under this section be
denied, restricted or deferred, or make other appropriate orders. If the prosecuting

attorney or the attorney for a person subject to this chapter certifies that 4e/jjst]a
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witness may subject the witness or others to physical or economic harm or coercion,
the court may order that the deposition of the witness be taken pursuant to s. 967.04
(2) to (6). The name of the witness need not be divulged prior to the taking of such
deposition. If the witness becomes unavailable or changes his or her testimony, the
deposition shall be admissible at trial as substantive evidence.

(7) I N CAMVERA PROCEEDI NGS. Either party may move for an in camera inspection
by the court of any document required to be disclosed under sub. (2) or (3) for the
purpose of masking or deleting any material that is not relevant to the case being
tried. The court shall mask or delete any irrelevant material.

(8) CoNTINUNG DUTY TO DiscLose. If, subsequent to compliance with a
requirement of this section, and prior to or during trial or other proceeding under this
chapter, a party discovers additional material or the names of additional witnesses
requested that are subject to discovery, inspection or production under this section,
the party shall promptly notify the other party of the existence of the additional
material or names.

(9) SANCTIONS FOR FAILURE TO caweLy. (@) The court shall exclude any witness
not listed or evidence not presented for inspection or copying required by this section,
unless good cause is shown for failure to comply. The court may in appropriate cases
grant the opposing party a recess or a continuance.

(b) In add't'e to or in lieu of any sanction specified in par. (a), a court may,
subject to sub. (4), advise the jury of any failure or refusal to disclose material or
information required to be disclosed under sub. (2) or (3), or of any untimely
‘disclosure of material or information required to be disclosed under sub. (2) or (3).

(10) PAYMENTOFPHOTOCOPYCOSTS  IN - CASES | NVOLVI NG NDI GENTRESPONDENTS.

When the state public defender or a private attorney appointed under s. 977.08



1999 - 2000 Legislature @ LRB-4508/1

JEO:jlg:jf
ASSEMBLY BILL 777 SECTION 48
1 requests photocopies of any item that is discoverable under this section, the state
2 public defender shall pay any fee charged for the photocopies from the appropriation
3 under s. 20.550 (1) (a). If the person providing photocopies under this section charges
4 the state public defender a fee for the photocopies, the fee may not exceed the actual,
5 necessary and direct cost of photocopying.
6 (11) Excrusive MeTHOD OF bDiscovery. Chapter 804 does not apply to
7 proceedings under this chapter. This section provides the only methods of obtaining
8 discovery and inspection in proceedings under this chapter.
9 SECTION 49. 980.038 (title) of the statutes is created to read:
10 980.038 (title) Miscellaneous procedural provisions.
11 SECTION 50. 980.038 (2) of the statutes is created to read:
12 980.038 (2) PRoOTECTIVE ORDERS. In addition to any protective order that may
13 be issued under s. 980.036 (6), the court in which a proceeding under this chapter is
14 pending may deny, defer or restrict, or issue any other appropriate protective order
15 concerning, the disclosure or redisclosure of information obtained under s. 980.015
16 (3) (b), (3m), (3r) or (3x), 980.031 (3) or 980.08 (3). 9/
IR “SECTION 51. 980.038 (ST of th;;at.u:cgs :swc:éated to read“ T . //\T -

-

/
18 80.038 (3) PROCEEDINGS RELATING TO THE COMMITMENT OF/UV};NH:ES (@) If a

19 person is subJeCMththat with respect to the ﬂtéffg under s. 980.02 (2) (a),

0 alleges only that the person has.heen fouy..d'éhnquent for a sexually violent offense,

21 the general public shall be excluﬂed fro trial or or other hearing under this

DS
O

chapter unless any,,,@f"t'he foIIowmg applies:

23 1.\,’1.‘h'ere was one or more public hearings under s, 938. tn the proceeding
;4 i which the person was found delinquent. \
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2. The person, through his or her counsel, requests a public trial or hear1

except that the court shall refuse to grant the request for a public he;}?g"if the

victim of any of the person’s sexually violent offenses objects or, in the cagé of a person

4 ho has not attained the age of 17, if a parent or guardian object, /
5 1f a public hearing is not held in a trial or other hearidg under this chapter,
6 only the following persons may be present:
7 1. The pdrson and his or her attorney.
8 2. In the case of a person who has not attained the age of 17, a parent oF
9 guardian.
10 3. The attorney repiesenting the state :'n the proceeding.
11 4. A victim of any ofthd person s‘exually violent offenses, a member of the
12 victim’s family and, at the reques tﬁhe victim, a representative of an organization
13 providing support services fo t e viehk
14 5. Witnesses who arg estifying ok expected to testify at the trial or other
15 hearing. |
16 6. A representaf ve of the news media who\w ishes to attend the trial or other

17 hearing for the 7arp ose of reporting news without r evealing the identity of the

18 person 1nvol;r}@l
19 7. Othtr persons requested by a party and approved ®y the court.

20 8. y other person the court finds to have a proper inteke st in the case or in

21 the yor k of the court, including a member of the bar.

22 (c¢) Notwithstanding par. (b), if a public hearing is not held the court may

23 exclude any person specified in par. (b) 5. to 8. from any portion of the hea1

ﬁfthat
2 portion of the hearing deals with sensitive personal information of the persop or\ze

Zierson's family or_ ifthe court determines that excluding the person would be in the

e Ty LAl s G st R, Kagr -

v

T et s

1
i

|
!
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best Interests ot the person. In addition, a judge may exclude any person spec},fiéd i
P

inu_gxar. (b) 4. from any portion of a hearing that deals with sensitive persona /thatters

of the hperson or the person’s family and that does not directly re”lagt-ec to the act or
\'ﬂ\_ :i"‘y
alleged act committed against the victim. .
. ﬂ
(d) Ifa publf?:‘~hﬂ2aﬁng is held, the court may;ﬁ_in" its discretion, exclude the

general public from any%i‘)W@Q&m of a trial o H‘é’:ring that deals with sensitive

personal matters of the person c}'b e pepson’s family and that does not relate to the

acts of sexual violence comx;itt/egv y thesperson. If the court excludes the general
public from a trial or hearing under this\;%‘eggim, only those persons who arg

permitted under . (b) to attend a hearing frorH““‘in@h the general public is

&

excluded may“attend.

If a public hearing is not held under par. (a) or (d), any personwho divulges

ny information that would identify the person or the family involve

proceeding under this chapter is subject. to ch. 785

17

18

19

20

21

22

23

24

25

SECTION 52. 980.07 (1) é the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.07 (1) I Except as provided in sub. (1g), if a person has been committed
under s. 980.06 and has not been discharged under s. 980.09, the department shall
conduct an examination of his-er-her-mental-econdition the person within 6 months
after an initial commitment under s. 980.06 and again thereafter at least once each
12 months for the purpose of determining whether the person has made sufficient
progress for the court to consider whether the person should be placed on supervised
release or discharged.

(Amhe time of a reexamination under this section, the person who has

been committed may retain or seek to have the court appoint an examiner expert or
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rofessional nerson to conduct an examination as provided under s. 9806.03(4)

980.031 (1).
SECTION 53. 980.07 (lg) of the statutes is created to read:

980.07 (lg) If a person who has been committed under s. 980.06 has not been
discharged under s. 980.09 and the person is incarcerated in a county jail or a state
correctional institution or is placed in a treatment facility or a secured correctional
facility, as defined in s. 938.02 (Em), a secured child caring institution, as defined
in s. 938.01 (15g), or a secured group home, as defined in s. 938.02 (15p), for an offense
that the person committed or is alleged to have committed since being committed
under s. 980.06, the department need not conduct an examination of the person as
provided under sub. (1) but shall conduct an examination of the person upon the
person’s release from the county jail, state correctional institution, treatment
facility, secured correctional facility, secured child caring institution or secured
group home.

SECTION 54. 980.07 (2) of the statutes is amended to read:

980.07 (2) Any examiner expert or nrofessional nerson conducting an
examination under this section shall prepare a written report of the examination no
later than 30 days after the date of the examination. The examiner expert or
professional nerson shall place a copy of the report in the person’s medical records

and shall provide a copy of the report to the court that committed the person under

end o W Lestrief _ aborpen. _or Ybe Lo ont ment

5. 980.06/ VM A0 X
?}(Juf <e, ¢Jﬂ‘c~%f‘ /5{'-/ y.__gw am{ff}mﬁ /T""A tOh

SECTION 55. 980.07 (3) of the statutes is amended to read:

980.07 (3) Notwithstanding sub- subs. (1) and (1g), the court that committed

a person under s. 980.06 may order a reexamination of the person at any time during

the period in which the person is subject to the commitment order.
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SECTION 56. 980.08 (3) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.08 (3) Within 20 days after receipt of the petition, the court shall appoint
one or more examiners aualified exnerts or nrofessional nersons having the
specialized knowledge determined by the court to be appropriate, who shall examine
the person and furnish a written report of the examination to the court within 30
days after appointment. The examiners exnerts or nrofessional nersons shall have

reasonable access to the person for purposes of examination and._The exnerts or

mﬁl_wumw to the person’s past and present
prove (/) ) 85y past cud preseal

treatment recordsMs 51.30 (-%)—Sb)—eﬂd patlent health care records, as
e )/

provided under s. 146.82 (2) %’k—-
3 e '
. A

investigation renorts. as nrovided under s. 972.15 (6). If any such examiner expert

or orofessional nerson believes that the person is appropriate for supervised release

under the criterion specified in sub. (4), the examiner exnert or nrofessional nerson

shall report on the type of treatment and services that the person may need while in
the community on supervised release. The county shall pay the costs of an examiner

exnert or nrofessional oerson appointed under this subsection as provided under s.

51.20 (18) (a).

SECTION 57. 980.08 (4) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.08 (4) The court, without a jury, shall hear the petition within 30 days after

the report of the court-appointed examiner expert or nrofessional oerson is filed with

the court, unless the petitioner waives this time limit. Expenses of proceedings
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under this subsection shall be paid as provided under s. 51.20 (18) (b), (c) and (d).
The court shall grant the petition unless the state proves by clear and convincing
evidence that the person is still a sexually violent person and that it is still
substantially probable that the person will engage in acts of sexual violence if the
person is not continued in institutional care. In making a decision under this
subsection, the court may consider, without limitation because of enumeration, the
nature and circumstances of the behavior that was the basis of the allegation in the
petition under s. 980.02 (2) (a), the person’s mental history and present mental
condition, where the person will live, how the person will support himself or herself
and what arrangements are available to ensure that the person has access to and will
participate in necessary treatment, including pharmacological treatment using an
antiandrogen or the chemical equivalent of an antiandrogen if the person is a serious
child sex offender. A decision under this subsection on a petition filed by a person
who is a serious child sex offender may not be made based on the fact that the person
is a proper subject for pharmacological treatment using an antiandrogen or the
chemical equivalent of an antiandrogen or on the fact that the person is willing to
participate in pharmacological treatment using an antiandrogen or the chemical
equivalent of an antiandrogen.

SECTION 58. 980.09 (1) (b) of the statutes is amended to read:

980.09 (1) (b) At a hearing under this subsection, the district attorney or the
department ofjustice, whichever filed the original petition, shall represent the state

and shal-have-the-right-te may have the petitioner examined by an expert or

professional person of his, her or its choice.

he hearmrehall-be Bbaiorcthe

wiathoutajury. The district attorney or the denartment ofjustice. whichever filed the

original netition. or the netitioner or his or her attornev mav reauest that the hearing




Sk A, AT D

t
,or fhe cour LRB-4508/1

en ¥S o motea [ JEO;lgif

Copuuie Viad o (StcmoNSE,
Aears be o aJ‘cL:!;, O:KT élpa‘fw}

1999 — 2000 Legislature @

ASSEMBLY BILL 777

wa

A

2 the state has the burden of proving by clear and convincing evidence that the

petitioner is still a sexually violent person.

SECTION 59. 980.09 (2) (a) of the statutes is amended to read:

5 980.09 (2) (a) A person may petition the committing court for dischargg from

6 custody or ’- ervision without the secretary’s approval, as provided undevér. (am).

7 At the time of an\gxamination under s. 980.07 (1) secfez), the  _ tary shall provide

8 the committed persap with a written notice of the person’s right 46 ‘etition the court !
9 for discharge over the\gecretary’s objection.—The-notice-shdll contain-a waiver¢
10 rights under par. (am). The secretary shall forward a cafy of the notice and-waiver E
11 form to the court with the report of the departmens examination under s. 980.07. g
12 Ifthe |
13 @Gmp e r s 0 ndoes-not-affirma v, aive-the-right-te-petition Mav netition
14 for discharge from custody or su ervi' ithout the secretary’s approval if at least
15 18 months have elapsed since the #itial comwmitment order was entered or at least
16 ‘6 _months have elapsed since/the most recent“petition for discharge under this
17 paragraph or under sub. 1/(a) wa denied. Ifa person petitions for discharge under

18 this paragraph, the court shall set-a-probable-cause hea®ipg review the petition, the

19 most recent examination report filed under s. 980.07 (2) and anyv relevant written
20 arguments o¥ supporting documentation provided by the pArson. the person’s
21 attorney #r the state to determine whether faets-exist that warrant a-hearine on |

22 or there is nrobable cause to believe that the person is stillno longdr a sexually

23

24
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etition, writ 'in>z
— |
3 SECTION 60. 980.09 (2) (b) of the statutes is amended to read:
4 980.09 (2) (b) If the court detelzirurxnes at-thoprobekle—erart hearng after a
@ under par. @;M that there is probable cause exists to
6 believe that the committed person is no longer a sexually violent person, then the
7 court shall set a hearing on the issue. At a hearing under this paragraph, the
8 committed person is entitled to be present and to the benefit of the protections
9 afforded to the person under s. 980.03. The district attorney or the department of
10 justice, whichever filed the original petition, shall represent the state at a hearing
11 under this paragraph.
12 district attornev or the department ofjustice, whichever filed the original netition
13 or the committed person or his or her attornev earin

15 committed person evaluated examined by experts or nrofessional nersons chosen by

J 16 the state. At the hearing, the state has the burden of proving by clear and convincing

evidence that the committed person is still a sexually violent person.

980.11 (2) (intro.) If thgﬂc,oprt'ﬁlaces a person om rvised release under s.
22 980.08 or dlscharges a person under s. 980.09 er-980-10, the departmen 1do all

23 of t}fe follow1ng e e et e e s e G AR bt

\7(
24 SECTION 63. 980.12 (1) of the statutes, as affected by 1999 Wisconsin Act 9,
25 section 3239, is amended to read:

4 e fhe court magq ew K ewm MO—’L:-.M
req were. Yt e fmmi be Yo & J‘u’f(’t'

e J

o oY persens
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980.12 (1) Except as provided in ss. 980.03 980.031 (4) and 980.08 (3), the
department shall pay from the appropriations under s. 20.435 (2) (a) and (bm) for all

costs relating to the evaluation, treatment and care of persons evaluated, examined

or committed under this chapter.

SECTION 64. 980.14 (title) of the statutes is created to read:

980.14 (title) Immunity.

SECTION 65. 980.14 (1) of the statutes is created to read:

980.14 (1) In this section, “agency” means the department of corrections, the
department of health and family services, the department of justice or a district

attorney.

SECTION 66. Initial applicability. Y8. 396 (é);/ y8. 78 (2) Q);//

(1) GENERALLY. The treatment of sections{51.30 (3) (bm) and (4) (b) 8m., 8s. and
10m., 146.82 (2) (c) and (cm), 165.255, 301.355, 905.04 (4) (a), 938.35 (1) (e), 938.396
(Ik) and (2) (e), 938.78 (2) (e), 972.15 (6), 980.015 (2) (intro.), (a), (b), (bm) and (c), (3)
(intro.) and (b), (3m), (3r) and (3x), 980.02 (1) (intro.), (a) and (b) (intro.), 980.03 (2)
(intro.), (4) and (5), 980.031 (2), 980.036, 980.038 (2) W{QS0.0? M, (lg), (2) and
(3), 980.08 (3) and (4), 980.09 (1) (b) and (2) (a) and (b) and 980.10 of the statutes, the
renumbering and amendment of section 980.015 (1) of the statutes and the creation
of section 980.015 (1) (b) (intro.) of the statutes first apply to proceedings under
chapter 980 of the statutes that are initiated by a petition filedunder section 980.02
of the statutes on the effective date of this subsection.

(2) IMMUNITY PROVISIONS. The treatment of sections 980.015 (4) and 980.14 (1)
of the statutes first applies to acts or omissions occurring on the effective date of this
subsection.

END) V
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SEcTION 1. 48.396 (1) of the statutes is amended to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate
from records of adults. Law enforcement officers’ records of the adult expectant
mothers of unborn children shall be kept separate from records of other adults. Law
enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be open to inspection or their contents disclosed except under sub.
(1b), (1d) ez, (5) m&\()/r s. 48.293 or by order of the court. This subsection does not
apply to the representatives of newspapers or other reporters of news who wish to

obtain 1nformat10n for the purpose of reportmg news wi

hout revealing the identity

of thefhild 1nvolved to the confidential exchange of information between the police
+ expectont ymother

and officials of the school attended by the child or other law enforcement or social

welfare agencies or to children 10 years of age or older who are subject to the
jurisdiction of the court of criminal jurisdiction. A public school official who obtains
information under this subsection shall keep the information confidential as
required under s. 118.125 and a private school official who obtains information under
this subsection shall keep the information confidential in the same manner as is
required of a public school official under s. 118.125. A law enforcement agency that
obtains information under this subsection shall keep the information confidential as
required under this subsection and s. 938.396 (1). A social welfare agency that

obtains information under this subsection shall keep the information confidential as

required under ss. 48.78 and 938.78.

uage was inserted bef

Te In its corredtJocation. Correctiyelegislation

197lc 278; 1977 c. 354 5. 47, 1977¢C T otats. 1977 s. 48.396; 1979 ¢. 300, 1979 ¢ 333 5. 5; 1983 a. 74 5, 32, 1983 a. 487, 538 a, 311, 332; 1987 a. 27,

1 71989 a. 31, 107, 145; 1991 a. 39, 263; 1993 a. 98, 195, 228, 334,479, 491, 1995 a. 27 ss. 2479 to 24
yritact St a. 27 ss. to 2480m, 9126 (19); 1995 a. 77, 173, 275 352, 440 448; 1997 a. 35,
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SECTION 2. 48.396 (5) (a) (intro.) of the statutes is amended to read:

48.396 (5) (a) (intro.) Any person who is denied access to a record under sub.
(1), (1b) ex, (1d) gx_‘_(ﬁ)‘éay petition the court to order the disclosure of the records
governed by the applicable subsection. The petition shall be in writing and shall

describe as specifically as possible all of the following:

History: 1971 c. 278; 1977 c. 354 §. 47; 1977 ¢. 449; Stats. 1977 s. 48.396; 1979 c. 300; 1979 c. 333 s. 5; 1983 a. 74 s. 32; 1983 a 487,538 1985 a 311,332; 1987 a. 27,
180,403; 1989 a. 31, 107, 145; 1991 a 39,263; 1993 a 98, 195, 228. 334, 479, 491; 1995 a. 27 ss. 2479 to 2480m, 9126 (19); 1995 a. 77, 173, 275, 352, 440, 448; 1997 a. 35,
80, 191,205, 252,292.

SECTION 3. 48.396 (6) of the statutes is created to read:

48.396 (6) Records of law enforcement officers and of the court assigned to
exercise jurisdiction under this chapter and ch. 938‘s/hall be open for inspection by
and production to appropriate persons in accordance with ss. 980.015‘{3m), (3r) and
(3x), 980.031 (3) ‘E{nd 980.08 (3):/|'f the records involve or relate to an individual who
is the subject of or who is being evaluated for a proceeding under ch. 980. Information
obtained from records under this subsection shall be kept confidential except to the
extent that redisclosure of that information is necessary for the conduct of an
evaluation, examination or proceeding under ch. 980 for which the information was
obtained.

SECTION 4. 48.78 (2) (e) of the statutes is created to read:

48.78 (2) (e) Notwithstanding par. (a),\én agency shall, upon request, disclose
information to appropriate persons in accordance with ss. 980.015 (3m), (3r) and (3x),
980.031 (3) and 980.08 (3)\,/'|f the information involves or relates to an individual who

WA

is the subject of or who is being evaluated for a proceeding under ch. 980." Information
obtained under this paragraph shall be kept confidential except to the extent that
redisclosure of that information is necessary for the conduct of an evaluation,

examination or proceeding under ch. 980 for which the information was obtained.
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/INSERT 11-13: }
X

SECTION 5. 938.396 (lk) of the statutes is created to read:

938.396 (Ik) A law enforcement agency shall open its records for inspection by
and production to appropriate persons in accordance with ss. 980.015 (3m), (3r)£and
(3x), 980.031 (3) and 980.08 (3):/if the records of the law enforcement agency involve
or relate to an individual who is the subject of or who is being evaluated for a
proceeding under ch. 980. Information obtained from a law enforcement agency’s
records under this subsection‘éhall be kept confidential except to the extent that
redisclosure of that information is necessary for the conduct of an evaluation or

proceeding under ch. 980 for which the information was obtained.

SECTION 6. 938.396 (2) (e)%? the statutes is amended to read:

an_appmpﬂate_pﬁtsgn‘/under s. 980.015 3) (=)
V. )
3m). (3r) and (3x), 980.031 (3) and 980.08 (3) for the purpose of conducting an

evaluation examination ‘o/r proceeding under ch. 980, the departmentofjusticeora

person the records of the court relating to any juvenile who has been adjudicated

delinquent for a sexually violent offense, as defined in s. 980.01 (6). Information

obtained from a law enforcement agencv’s records under this subsection é/hall be kept

confidential except to the extent that redisclosure of that information is necessary
3 eXAT NG ON

for _the conduct of an evaluation.(nroceedin.gr under ch. 980 for which the

information was obtained.

History: 1995 a. 27 5. 9126 (19); 1995 a. 77, 352, 440, 448; 1997 a. 27. 35, 80, 95, 181, 205, 252, 258, 281; 1999 a. 9; 5. 13.93 (1) (b), (2) ().

24
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INSERT 12-16:

Ve

SECTION 7. 938.78 (2) (e)'of the statutes is amended to read:
938.78 (2) (e) Paragraph (a) does not prohibit the department from disclosing

information about an individual adjudged delinquent under s. 938.183 or 938.34 for

1

2

3

4
@ a sexually violent offense, as defined in s. 980.01 (6), to *ﬁhe-depa-ptﬂqeﬂ-t-g£justjee or ce
P,

7

8

9

. 3 . —
a-district-attorney-or-a-judge-aetingunder c¢h- 980 appropriate nersons under@

v
980.015 (3m). (3r) or (3x). 980.031 (3) and 980.08 (3) or to an attorney who represents

10
11 the denartment under this paragranh‘éhall be kent confidential except as necessarv
12 for the conduct of an evaluation, examination or proceeding under ch. 980 for which
13 the information was obtained.

History: 1995 a. 27 s. 9126 (19); 1995 a. 77, 230,352; 1997 a 205, 207, 283; 1999 a. 9.
14 l INSERT 13-8: i
15 \XSECTI ON 8. 967.03 of the statutes is amended to read:
16 967.03 District attorneys. Wherever in chs. 967 to ngﬁ\gowers or duties
17 are imposed upon district attorneys, the same powers and duties may be discharged
18 by any of their duly qualified deputies or assistants.

History: 1979 ¥9.
19 ﬁjVS'ERT 13—23.7
20 -SECTION 9. 978.05 (6) of the statutes is amended to read:
21 978.05 (6) (a) Institute, commence or appear in all civil actions or special
22 proceedings under and perform the duties set forth for the district attorney under ss.
23 17.14, 30.03 (2), 48.09 (5), 59.55 (1), 59.64 (1), 70.36, 103.50 (8), 103.92 (4), 109.09,

24 343.305 (9) (a), 453.08, 806.05, 938.09, 938.18, 938.355 (6) (b) and (6g) (a), 946.86,
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1 946.87, 961.55 (5), 971.14 and 973.075 to 973.077, perform any duties in connection
2 with court proceedings in a court assigned to exercise jurisdiction under chs. 48 and
3 938 as the judge may request and perform all appropriate duties and appear if the
4 district attorney is designated in specific statutes, including matters within chs. 782,
5 976 and, 979 _anﬂdm‘/and ss. 51.81 to 51.85. Nothing in this paragraph limits the
6 authority of the county board to designate, under s. 48.09 (5), that the corporation
7 counsel provide representation as specified in s. 48.09 (5) or to designate, under s.
8 48.09 (6) or 938.09 (6), the district attorney as an appropriate person to represent the
9 interests of the public under s. 48.14 or 938.14.
10 xv 199731997 & JFST TSR om0 1000 BT TERL 1202 SHID O, 8150 (0 15558 77, 20L 485 Sup. oo o. 5608, 207 W 20
11 (a) Past and present treatment records, as provided under s. 51.30 (4) (b) 8s.,
12 and past and present patient health care records, as provided under s. 146.82 (2)
13 (cm).'/
14 J/INSERT 20-1 9: |
E,@ 48.7%22 (e), 301.355 and 938.78 (2) (e)%o files and records of court proceedings
16 under ch. 51. as nrovided under s. 51.30 (3) (bm \./and the records of a court assigned
17 to exercise jurisdiction under chs. 48 and 938'/as rovided under ss. 48.396 (6 énd
18 938.396 (2) (e)?/to records of law enforcement officers and law enforcement agencies,

@
19 as nrovided under ss. 48.396 (6 \énd 938.396 (lk ?/and to nresentence

20  JINSERT 30-12:]

48.7%222 (e), 301.355 and 938.78 (2) (e), to files and records of court proceedings
22

under ch. 51. as nrovided under s. 51.30 (3) (bm)f/and the records of a court assigned

23 to exercise jurisdiction under chs. 48 and 938, as provided under ss. %8.396 (6) and
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038.396 (2) (e), to records of law enforcement officers and law enforcement agencies,

as nrovided under ss. 48.396 (6) and 938.396 11k2'/,a nd to presentence

INSERT 32-4:

w
SECTI ON 10. 980.09 (2) (a) of the statutes is amended to read:
980.09 (2) (a) A person may petition the committing court for discharge from

custody or supervision without the secretary’s approval—At—thetime—of-an

petition If at least 18 months have elapsed since the initial commitment order was

entered or _at least 6 months have elansed since the most recent setition for discharge

v v
under this paragraph or under sub. (1) (a) was denied. If a nerson netitions for
discharge under this paragraph, the court shall seto-plseblecauseioesing review

the petition, the most recent examination report filed under s. 980.07 (2)‘£nd any

relevant written arguments or supporting documentation provided bv the nerson,

the person’s attornev or the state to determine whether faets-exist-that-warrant-a

hearing-onwhether there is probable cause to believe that the person is still no longer

a sexually violent person. The committed person has a right to have an attorney

be-present-at-the-probable-cause-hearing file a petition, written arguments and

supporting documentation on the nerson’s behalf.

History: 1993 a. 479; 1999 a. 9.
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SECTION 11. 980.10 of the statutes is amended to read:

980.10 Additional discharge petitions. FrEddEENEC pTotod uressaader
Notwithstanding\/';. 980.09, a committed person may petition the committing court

for discharge at any time, but if a person has previously filed a petition for discharge
v
without the secretary’s approval under s. 980.09 (2) and the court determined, either

upon review of the petition under s. 980.09 (2) (a) or following a hearing under s.
980.09 (2) (b&hat the person’s petition was frivolous or that the person was still a

sexually violent person, then the court shall deny any subsequent petition under this
section without a hearing unless the petition contains facts upon which a court could

find that the condition of the person had so changed that a review of the petition

under s. 980.09 (2) (a) or a hearing was on the netition under s. 980.09 (2) (b) is

warranted. If the court finds that a review or hearing is warranted, the court shall

set-a-probablecausehearing proceed in accordance with s. 980.09 (2) (a) and-eontinue

2) or (b), if whichever is appropriate. If the person has

provided under s. 980.09 (2) (a) and continue proceedings under s. 980.09 (2) (b), if

appropriate.

: v o
**xxNote:  Keeping S. 980.10 seems to make the new time limitsin s. 9\64. 09 (2) (@
virtually meaningless.
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ASSEMBLY SUBSTITUTE AMENDMENT,
TO 1999 ASSEMBLY BILL 777

[Respe
AN AC;to repeal 51.30 (4) (b) 10m.; to renumber and amend 980.015 (1),
980.015 (2) (intro.), 980.015 (2) (a), 980.015 (2) (b), 980.015 (2) (c), 980.015 (4),
980.03 (4) and 980.03 (5); to amend 48.396 (), 48.396 (5) (a) (intro.), 51.30 (3)
(a), 51.30 (3) (b), 51.30 (4) (b) 8m.,51.30 (4) (b) II., 51.375 (1) (a), 146.82 (2) (c),
165.255, 904.04 (2), 905.04 (4) (a), 938.396 (I), 938.396 (2) (e), 938.396 (5) (a)
(intro.), 938.78 (2) (e), 967.03, 972.15 (4), 978.05 (6), 980.015 (title), 980.015 (3)
(intro.), 980.015 (3) (b), 980.02 (1) (intro.), 980.02 (1) (a), 980.02 (1) (b) (intro.),
980.03 (2) (intro.), 980.07 (1), 980.07 (2), 980.07 (3), 980.08 (3), 980.08 (4),
980.09 (1) (b), 980.09 (2) (a), 980.09 (2) (b), 980.10 and 980.12 (1); and to create
48.396 (6), 48.78 (2) (e), 51.30 (3) (bm), 51.30 (4) (b) 8s., 146.82 (2) (cm), 301.355,
938.35 (1) (e), 938.396 (Ik), 972.15(6), 980.015 (1) (b) (intro.),980. 015 (2) (bm,
980.015 (3m), 980.015 (3r), 980.015 (3x), 980.031 (title), 980.031 (2), 980.036,
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980.038 (title), 980.038 (2), 980.07 (Ig), 980.14 (title) and 980.14 (1) of the

statutes; relating to: sexually violent person commitment proceedings.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 48.396 (1) of the statutes is amended to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate
from records of adults. Law enforcement officers’ records of the adult expectant
mothers of unborn children shall be kept separate from records of other adults. Law
enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be open to inspection or their contents disclosed except under sub.
(Ib), (1d) ex, (5) GL (&) o1 5.548.203wr by erder af thetowrtn d o e s n o t
apply to the representatives of newspapers or other reporters of news who wish to
obtain information for the purpose of reporting news without revealing the identity
of the er-aduli-expllnt-mother child or adult expectant mother involved, to the
confidential exchange of information between the police and officials of the school
attended by the child or other law enforcement or social welfare agencies or to
children 10 years of age or older who are subject to the jurisdiction of the court of
criminal jurisdiction. A public school official who obtains information under this
subsection shall keep the information confidential’ as required under s. 118.125 and
a private school official who obtains information under this subsection shall keep the
information confidential in the same manner as is required of a public school official
under s. 118.125. A law enforcement agency that obtains information under this
subsection shall keep the information confidential as required under this subsection

and s. 938.396 (1). A social welfare agency that obtains information under this
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subsection shall keep the information confidential as required under ss. 48.78 and
938.78.

SECTION 2. 48.396 (5) (a) (intro.) of the statutes is amended to read:

48.396 (5) (a) (intro.) Any person who is denied access to a record under sub.
(1), (Ib) ex, (1d) or (6) may petition the court to order the disclosure of the records
governed by the applicable subsection. The petition shall be in writing and shall
describe as specifically as possible all of the following:

SecTIoN 3. 48.396 (6) of the statutes is created to read:

48.396 (6) Records of law enforcement officers and of the court assigned to
exercise jurisdiction under this chapter and ch. 938 shall be open for inspection by
and production to appropriate persons in accordance with ss. 980.015 (3m), (3r) and
(3x), 980.031 (3) and 980.08 (3), if the records involve or relate to an individual who
is the subject of or who is being evaluated for a proceeding under ch. 980. Information
obtained from records under this subsection shall be kept confidential except to the
extent that redisclosure of that information is necessary for the conduct of an
evaluation, examination or proceeding under ch. 980 for which the information was
obtained.

SECTION 4. 48.78 (2) (e) of the statutes is created to read:

48.78 (2) (e) Notwithstanding par. (a), an agency shall, upon request, disclose
information to appropriate persons in accordance with ss. 980.015 (3m), (3r) and (3x),
980.031 (3) and 980.08 (3), if the information involves or relates to an individual who
is the subject of or who is being evaluated for a proceeding under ch. 980. Information
obtained under this paragraph shall be kept confidential except to the extent that
redisclosure of that information is necessary for the conduct of an evaluation,

examination or proceeding under ch. 980 for which the information was obtained.
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SECTION 5

SecTioN 5. 51.30 (3) (a) of the statutes is amended to read:

51.30 (3) (a) Except as provided in pars. (b) and, (bm), (c) and (d), the files and
records of the court proceedings under this chapter shall be closed but shall be
accessible to any individual who is the subject of a petition filed under this chapter.

SecTIoN 6. 51.30 (3) (b) of the statutes is amended to read:

51.30 (3) (b) An individual’s attorney or guardian ad litem shall have access to
the files and records of the court proceedings under this chapter without the
individual’s consent and without modification of the records in order to prepare for
involuntary commitment or recommitment proceedings, reexaminations, appeals, or
other actions relating to detention, admission or commitment under this chapter or
ch. 971 ex, 975 or 980.

SecTioN 7. 51.30 (3) (bm) of the statutes is created to read:

51.30 (3) (bm) The files and records of court proceedings under this chapter
shall be released to appropriate persons in accordance with ss. 980. 015 (3m), (3r) and
(3x), 980.031 (3) and 980.08 (3). Information obtained from files and records under
this paragraph shall be kept confidential except to the extent that redisclosure of
that information is necessary for the conduct of an evaluation, examination or
proceeding under ch. 980 for which the information was obtained.

SecTioN 8. 51.30 (4) (b) 8m. of the statutes is amended to read:

51.30 (4) (b) 8m. To appropriate examiners and facilities in accordance with s.
971.17 (2) (e), (4) (¢) and (7) (c);-980-:03(4)0r-980.08-(3). The recipient of any
information from the records shall keep the information confidential except as
necessary to comply with s. 971.17 er-ch-—880.

SecTioN 9. 51.30 (4) (b) 8s. of the statutes is created to read:
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51.30 (4) (b) 8s. To appropriate persons in accordance with ss. 980.015 (3) (b),
(8m), (3r) and (3x), 980.031 (3) and 980.08 (3). Information obtained under this
subdivision shall be kept confidential except to the extent that redisclosure of the
information is necessary for the conduct of an evaluation, examination or proceeding
under ch. 980 for which the information was obtained.

SecTIoN 10. 51.30 (4) (b) 10m. of the statutes is repealed.

SecTIioN 11. 51.30 (4) (b) 11. of the statutes is amended, to read:

51.30 (4) (b) 11. To the subject individual’'s counsel or guardian ad litem,
without modification, at any time in order to prepare for involuntary commitment
or recommitment proceedings, reexaminations, appeals or other actions relating to
detention, admission, commitment or patients’ rights under this chapter or ch. 48,
971 ex, 975 or 980,

SecTIoN 12. 51.375 (1) (a) of the statutes is amended to read:

51.375 (1) (a) “Community placement” means conditional transfer into the
community under s. 51.35 (1), conditional release under s. 971.17, parole from a
commitment for specialized treatment under ch. 975 or eenditional sunervised
release under ch. 980.

SECTION 13. 146.82 (2) (c) of the statutes is amended to read:

146.82 (2) (c) Notwithstanding sub. (1), patient health care records shall be
released to appropriate examiners and facilities in accordance with ss- s. 971.17 (2)
(e), (4) (c) and (7) (c);-980-03-{4)and-980:0843). The recipient of any information from
the records shall keep the information confidential except as necessary to comply
with s. 971.17 ex-eh-8806.

SECTION 14. 146.82 (2) (cm) of the statutes is created to read:
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SECTION 14

146.82 (2) (cm) Notwithstanding sub. (1), patient health care records shall be
released to appropriate persons in accordance with ss. 980.015 (3) (b), (3m), (3r) or
(3x), 980.031 (3) and 980.08 (3). Information obtained under this paragraph shall be
kept confidential except to the extent that redisclosure of the information is
necessary for the conduct of an evaluation, examination or proceeding under ch. 980
for which the information was obtained.

SecTioN 15. 165.255 of the statutes is amended to read:

165.255 Representation in sexually violent person commitment
proceedings. The department of justice may,;-at-the-request-of an-ageney-unders-
980.02 (1), represent the state in sexually violent person commitment proceedings
under ch. 980 if it files the petition ta initiate the proceedings as nrovided under s.
980.02 (1) (a).

SecTioN 16. 301.355 of the statutes is created to read:

301.355 Access to records for sexually violent person commitment
proceedings. (1) The department shall allow the following persons to have access
to a departmental record relating to an individual who has been convicted of a
sexually violent offense, as defined in s. 980.01 (6):

(a) The department of health and family services.

(b) The department of justice.

(c) A district attorney specified in s. 980.02 (1) (b) or an agent or employe of the
district attorney.

(d) The person who is the subject of the departmental record, his or her attorney
or an agent or employe of the attorney.

(e) An expert or professional person who has been retained or appointed under

ch. 980 to evaluate or examine the subject of the departmental record.
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(2) Information obtained from a departmental record under sub. (1) may be
used in an evaluation, examination, trial or other proceeding under ch. 980 by any
person specified in sub. (1).

SEcTION 17. 904.04 (2) of the statutes is amended to read:

904.04 (2) OrHER CRIMES, WRONGS, R AcTS. Evidence of other crimes, wrongs,
or acts is not admissible to prove the character of a person in order to show that the
person acted in conformity therewith. This subsection does not exclude the evidence

when it is offered for other purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake or accident, or when it

diagnosis of a person or showing the basis of an opinion concerning the probability

that a person will engage in acts of sexual violence.

SecTioN 18. 905.04 (4) (a) of the statutes is amended to read:

905.04 (4) (a) Proceedings for hospitalization, cantrol. care and treatment of a
sexuallv violent person. guardianship, protectlve services or protective placement.
There is no privilege under this rule as to communlcatlons and information relevant
to an issue in proceedings to hospitalize the patient for mental illness, to appoint a
guardian under s. 880.33, for control. care and treatment of a sexuallv violent person
under ch. 980, for court-ordered protective services or protective placement or for
review of guardianship, protective services or protective placement orders, if the
physician, registered nurse, chiropractor, psychologist, social worker, marriage and
family therapist or professional counselor in the course of diagnosis or treatment has
determined that the patient is in need of hospitalization, control. care and treatment
as a sexuallv violent person, guardianship, protective services or protective

placement.
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SECTION 19

SEcTION 19. 938.35 (1) (e) of the statutes is created to read:

938.35 (1) (e) In a hearing, trial or other proceeding under ch. 980 relating to
a juvenile.

SecTIoN 20. 938.396 (1) of the statutes is amended to read:

938.396 (1) Law enforcement officers’ records of juveniles shall be kept
separate from records of adults. Law enforcement officers’ records of juveniles shall
not be open to inspection or their contents disclosed except under sub. (Ib), (1d), (Ig),
(1k), (Im), (Ir), (1t) or (Ix) or (5) or s. 938.293 or by order of the court. This subsection
does not apply to representatives of the news media who wish to obtain information
for the purpose of reporting news without revealing the identity of the juvenile
involved, to the confidential exchange of information between the police and officials
of the school attended by the juvenile or other law enforcement or social welfare
agencies or to juveniles 10 years of age or older who are subject to the jurisdiction of
the court of criminal jurisdiction. A public school official who obtains information
under this subsection shall keep the information confidential as required under s.
118.125 and a private school official who obtains information under this subsection
shall keep the information confidential in the same manner as is required of a public
school official under s. 118.125. A law enforcement agency that obtains information
under this subsection shall keep the information confidential as required under this
subsection and s. 48.396 (1). A social welfare agency that obtains information under
this subsection shall keep the information confidential as required under ss. 48.78
and 938.78.

SecTioN 21. 938.396 (Ik) of the statutes is created to read:

938.396 (Ik) A law enforcement agency shall open its records for inspection by

and production to appropriate persons in accordance with ss. 980.015 (3m), (3r) and
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SECTION 21

(3x), 980.031 (3) and 980.08 (3), if the records of the law enforcement agency involve
or relate to an individual who is the subject of or who is being evaluated for a

proceeding under ch. 980. Information obtained from a law enforcement agency’s

records under this subsection shall be kept confidential except to the extent that
5 KL N v
redisclosure of that information is necessary for the conduct of an evaluatloﬁor

proceeding under ch. 980 for which the information was obtained.

SECTION 22. 938.396 (2) (e) of the statutes is amended to read:

938.396 (2) (e) Upon request of the-department-of-corrections-to-review-court
recordsfor the purpese-of providing; pngpnriate person under s. 980.015 3)a)
(3m). (3r).and (3x). 980.031 (3) and 980.08 (3) for the purpose of conducting an
evaluation. examination or proceeding under ch. 980, the departmentafjustieeora

district-attorroyrwit aiame fonse-history-¢hiart shall open for inspection

by autherized representatives—of the department—ofcorrections the appropriate

person the records of the court relating to any juvenile who has been adjudicated

delinquent for a sexually violent offense, as defined in s. 980.01 (6). Lnformation

the information was obtained.
SEcTION 23. 938.396 (5) (a) (intro.) of the statutes is amended to read:
938.396 (5) (a) (intro.) Any person who is denied access to a record under sub.
(D, (Ib), (1d), (1g), (Ak), (Im), (Ir) or (1t) may petition the court to order the disclosure
of the records governed by the applicable subsection. The petition shall be in writing
and shall describe as specifically as possible all of the following:

SECTION 24. 938.78 (2) (e) of the statutes is amended to read:
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SECTION 24

938.78 (2) (e) Paragraph (a) does not prohibit the department from disclosing
information about an individual adjudged delinquent under s. 938.183 or 938.34 for
a sexually violent offense, as defined in s. 980.01 (6), to the-dililltrrentoimabice or
a-district-attorneyor-ajudge-acting-under-e980 appropriate persons under ss.
980.015 (3m). (3r) or (3x). 980.031 (3) and 980.08 (3) or to an attorney who represents
a person subject to a petition under ch. 980. Thecourtin whirilimmmstibion under

oI ANA ad-m aan nrote o-Ordoe h dotoermine o annronriato
OO da He-8 b 5 Sial b 1t b 3

the information was obtained.

SecTIoN 25. 967.03 of the statutes is amended to read:

967.03 District attorneys. Wherever in chs. 967 to 879 980 powers or duties
are imposed upon district attorneys, the same powers and duties may be discharged
by any of their duly qualified deputies or assistants.

SECTION 26. 972.15 (4) of the statutes is amended to read:

972.15 (4) After sentencing, unless otherwise authorized under sub- subs_ (5)
and (6) or ordered by the court, the presentence investigation report shall be
confidential and shall not be made available to any person except upon specific
authorization of the court.

SECTION 27. 972.15 (6) of the statutes is created to read:

972.15 (6) The presentence investigation report and any information contained
in it may be used by any of the following persons in an evaluation, examination,
hearing, trial or other proceeding under ch. 980:

(a) The department of corrections.
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SECTION 27

(b) The department of health and family services.

(c) The person who is the subject of the presentence investigation report, his
or her attorney or an agent or employe of the attorney.

(d) The attorney representing the state or an agent or employe of the attorney.

(e) An expert or professional person who has been retained or appointed to
evaluate or examine the subject of the presentence investigation report.

SECTION 28. 978.05 (6) of the statutes is amended to read:

978.05 (6) (a) Institute, commence or appear in all civil actions or special
proceedings under and perform the duties set forth for the district attorney under ss.
17.14, 30.03 (2), 48.09 (5), 59.55 (1), 59.64 (1), 70.36, 103.50 (8), 103.92 (4), 109.09,
343.305 (9) (a), 453.08, 806.05, 938.09, 938.18, 938.355 (6) (b) and (6g) (a), 946.86,
946.87, 961.55(5), 971.14 and 973.075 to 973.077, perform any duties in connection
with court proceedings in a court assigned to exercise jurisdiction under chs. 48 and
938 as the judge may request and perform all appropriate duties and appear if the
district attorney is designated in specific statutes, including matters within chs. 782,
976 and, 979 and 980 and ss. 51.81 to 51.85. Nothing in this paragraph limits the
authority of the county board to designate, under s. 48.09 (5), that the corporation
counsel provide representation as specified in s. 48.09 (5) or to designate, under s.
48.09 (6) or 938.09 (6), the district attorney as an appropriate person to represent the
interests of the public under s. 48.14 or 938.14.

SEcTION 29. 980.015 (title) of the statutes is amended to read:

980.015 (title) Netiee Evaluations of persons who may meet
commitment criteria: notice to the department of justice and district

attorney.
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SECTION 30

SecTioN 30. 980.015 (1) of the statutes is renumbered 980.015 (1) (intro.) and
amended to read:

980.015 (1) (intro.) In this section- and s. 980.02:

“Agency with jurisdiction” means the agency with the authority or duty to

release or discharge the person.

SecTioN 31. 980.015 (1) (b) (intro.) of the statutes is created to read:

980.015 (1) (b) (intro.) “Anticipated release date” means whichever of the
following is applicable:

SecTioN 32. 980.015 (2) (intro.) of the statutes is renumbered 980.015 (2) (am)
and amended to read:

980.015 (2) (am) If an agency with jurisdiction has control or custody over a

person who iteri ified i 80.02 (2 enc

anticinated release date of the nerson. evaluate whether the nerson may meet the
criteria for commitment as a sexually violent person ar_whether the nerson does not
meet the criteria for commitment as a sexuallv violent nerson. As soon as possible,
but in no case later than 15 davs after the completion of its evaluation, the agency
with jurisdiction shall inform each apprepriate district attorney specified under s,

980.02 (1) (b) and the department of justice regardingthe porrormmmm——m"S-possible

# W h e t h e r t h e agencv

with jurisdiction has determined that the nerson mav meet the criteria for
i | | I | iteria f )
SecTioN 33. 980.015 (2) (a) of the statutes is renumbered 980.015 (1) (b) 1. and

amended to read:
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SECTION 33

980.015 (1) (b) 1. The anticipated date of discharge from a sentence, anticipated

date of release on parole or extended supervision or anticipated date of release from

imprisonment of a person who has been convicted of a sexually violent offense.

SecTIoN 34. 980.015 (2) (b) of the statutes, as affected by 1999 Wisconsin Act
9, is renumbered 980.015 (1) (b) 2. and amended to read:

980.015 (1) (b) 2. The anticipated date of release from a secured correctional
facility, as defined in s. 938.02 (15m), ex a secured child caring institution, as defined
in s. 938.02 (15g), or a secured group home, as defined in s. 938.02 (15p), of a person
adjudicated delinquent under s. 938.183 or 938.34 on the basis of a sexually violent
offense.

SecTioN 35. 980.015 (2) (bm) of the statutes is created to read:

980.015 (2) (bm) If an agency with jurisdiction determines in an evaluation
under par. (am) that the person may meet the criteria for commitment as a sexually
violent person, the agency with jurisdiction shall obtain a special purpose evaluation
of the person by a qualified expert or professional person, who shall make a
recommendation as to whether a commifment proceeding under this chapter should
be initiated. Aqualified expert or professional person who conducts a special purpose
evaluation under this paragraph shall make a written report of his or her evaluation
to the agency with jurisdiction as soon as possible after completing the evaluation.
The report shall specify the recommendation of the qualified expert or professional
person and the bases for the recommendation. The agency with jurisdiction shall,
as soon as possible but in no case later than 5 days after it receives the report, provide
each district attorney specified under s. 980.02 (1) (b) and the department of justice
with a copy of the report of the qualified expert or professional person who conducted

the special purpose evaluation.
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SECTION 36

SecTIoN 36. 980.015 (2) (c) of the statutes is renumbered 980. 015 (1) (b) 3. and
amended to read:

980. 015 (1) (b)3. The anticipated date of termination or discharge of the
commitment of a person who has been found not guilty of a sexually violent offense
by reason of mental disease or defect under s. 971. 17.

Section 37. 980. 015 (3) (intro.) of the statutes is amended to read:

980.015 (3) (intro.) The When informing a district attorney and the department

f justice of its evaluation under . (2) (am) and, if applicable, when providing
eDo ecial purpose i bm
agency with jurisdiction shall provide the district attorney and department ofjustice
with all of the following:

SecTion 38. 980. 015 (3) (b) of the statutes is amended to read:

980.015 (3) (b) H-applicable; Conies of or access to documentation of in the
possessjon of the agency With jurisdiction relating to the person. jncluding any
treatment records, as provided under s. 51.30 (4) (b) 8s.. health care records. as

provided under s, 146,82 (2) (cm), and records concerning the person’s adjustment
to and conduct in any institutional placement.

SecTioN 39. 980.015 (3m) of the statutes is created to read:

980.015 (3m) (a) A qualified expert or professional person who conducts a
special purpose evaluation under sub. (2) (bm) shall have reasonable access to the
person for the purpose of the evaluation. The expert or professional person shall also
have access to the person’s past and present treatment records, as provided under
s. 51.30 (4) (b) 8s., past and present patient health care records, as provided under
s. 146.82 (2) (cm), and past and present correctional records, as provided under ss.

48.78 (2) (e), 301.355 and 938.78 (2) (e), to files and records of court proceedings under
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ch. 51, as provided under s. 51.30 (3) (bm), and the records of a court assigned to
exercise jurisdiction under chs. 48 and 938, as provided under ss. 48.396 (6) and

v
as provided under ss. 48.396 (6) and 938.396 (lk),,ttoppessntence investigation

938.396 (2) (e), to records of law enforcement officers mnd 'xag enforcement agencies,
reports, as provided under s. 972.15 (6).

(b) A qualifed expert or professional person who conducts a special purpose
evaluation under sub. (2) (bm) shall, when requested to do so, provide a district
attorney who receives a copy of the report of the special purpose evaluation and the
department of justice with copies of or access to any documentation used by the
expert or professional person in preparing the report, including any treatment
records, health care records, correctional records, records of a court assigned to
exercise jurisdiction under chs. 48 and 938, records of court proceedings under ch.
51, records of law enforcement officers and presentence investigation reports.

SecTioN 40. 980.015 (3r) of the statutes is created to read:

980.015 (3r) For purposes of evaluating a case to decide whether to initiate
commitment proceedings under this chapter or for the purpose of conducting a
commitment proceeding under this chapter, a district attorney specified under s.
980.02 (1) (b) or the department ofjustice may request copies of or access to all of the
following concerning a person who is or has been the subject of an evaluation by an
agency with jurisdiction under sub. (2) (am):

(a) Past and present treatment records, as provided under s. 51.30 (4) (b) 8s.,
and past and present patient health care records, as provided under s. 146.82 (2)
(cm).

(b) Files and records of court proceedings under ch. 51, as provided under s.

51.30 (3) (bm).
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(c) Records of law enforcement officers and law enforcement agencies, as
provided under ss. 48.396 (6) and 938.396 (Ik), records of a court assigned to exercise
jurisdiction under chs. 48 and 938, as provided under ss. 48.396 (6) and 938.396 (2)
(e), and records of the department of corrections and other agencies, as provided
under ss. 48.78 (2) (e) and 938.78 (2) (e).

(d) Correctional records, as provided under s. 301.355.

(e) A presentence investigation report, as provided under s. 972.15 (6).

SECTION 41. 980.015 (3x) of the statutes is created to read:

980.015 (3x) A district attorney specified under s. 980.02 (1) (b) or the
department ofjustice may, at any time after it receives notification of the evaluation
of an agency with jurisdiction under sub. (2) (am), retain a qualified expert or
professional person to evaluate the person who is the subject of the agency’s
evaluation. If a district attorney or the department of justice retains a qualified
expert or professional person to conduct an evaluation of a person under this
subsection, the examiner shall have reasonable access to the person for the purpose
of the evaluation. The expert or professional person shall also have access to the
person’s past and present treatment records, as provided under s. 51.30 (4) (b) 8s.,
past and present patient health care records, as provided under s. 146.82 (2) (cm),
and past and present correctional records, as provided under ss. 48.78 (2) (e), 301.355
and 938.78 (2) (e), to files and records of court proceedings under ch. 51, as provided
under s. 51.30 (3) (bm), and the records of a court assigned to exercise jurisdiction
under chs. 48 and 938, as provided under ss. 48.396 (6) and 938.396 (2) (e), to records
of law enforcement officers and law enforcement agencies, as provided under ss.
48.396 (6) and 938.396 (lk), and to presentence investigation reports, as provided
under s. 972.15 (6).
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SECTION 42

SECTION 42. 980.015 (4) of the statutes is renumbered 980.14 (2) and amended
to read:

980.14 (2) Any agency e, officer, employe or agent of an agency ar_qualified
expert_or professional nerson retained by a district attornev or the department of
justice or appointed_bv a court to evaluate or examine a person under this chapter
is immune from criminal or civil liability for any acts or omissions as the result of a
good faith effort to comply with anv provision of this seetien chapter.

SEcTION 43. 980.02 (1) (intro.) of the statutes is amended to read:

980.02 (1) (intro.) A petition alleging that a person is a sexually violent person
may be filed by one of the following in_accordance with the snecified procedure:

SECTION 44. 980.02 (1) (a) of the statutes is amended to read:

980.02 (1) (a) The department of justice at-therequest-of. If the agency with
jurisdictio.n =615y overthe person determined in an evaluation
under s. 980.015 (2)_(am) that the nerson does not meet the criteria for commitment,
the denartment of iustice shall decide whether to file a netition under this paragraph,
and shall inform the district attorneys snecified under par. (b)of i isionfas soon

as nossible. buti n no case later than 45 davs after it receives notice of the agency’s

agenc jurisdiction i ecial purpose

2)(bm
iecide whetl il . ler this paragraph | shall inf he distri
attornevs specified under war. (b) of its decisiondas soon as wossible, but in no case
later than 30 days after it receives a copy of the report of the special purpose
evaluation. If the department of justice decides to file a petition under this

paragraph, it shall file the petition before the date of the release or discharge of the

person.
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SECTION 45

SeEcTION 45. 980.02 (1) (b) (intro.) of the statutes is amended to read:
980.02 (1) (b) (intro.) If the department of justice dees decides not to file a
petition under par. (a), the district attorney for one of the following:

SECTION 46. 980.03 (2) (intro.) of the statutes is amended to read:

O} {ANALS IWAY AN K> W s
FATACAACAT MY <Y AN & W -~

980.03 (2) (intro.) E

witheut Without limitation by enumeration, at any hearing under this chapter, the
person who is the subject of the petition has the right to:

SEcTION 47. 980.03 (4) of the statutes, as affected by 1999 Wisconsin Act 9, is
renumbered 980.031 (1) and amended to read:

980.031 (1) Whenever a person who is the subject of a petition filed under s.
980.02 or who has been committed under s. 980.06 is required to submit to an

examination or reexamination under this chapter, he or she may retain experts or
professional persons to perform an examination. If the nerson is indigent, the court

upon appoint ualified
erfor inati if appropriate. participate |
trial or other proceeding under this chanter,
(3) If the-persen a party retains qr_the court appoints a qualified expert or
professional person ef-his-or-her-own-choice to conduct an examination of a person

he subiect of a netiti

s. 980.06, the examiner expert Or professional nerson shall have reasonable access
to the person for the purpose of the examination,—as-well-as, The expert or

professional nerson shall also have access to the person’s past and present treatment

records, as-defined-in provided under s. 51.30 H){b)-and (4) (b) 8s.. past and present
patient health care records as provided under s. 146.82 (2)-{e)-the-person-is
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SECTION 47

records. as nrovided under ss. 48.78 (2) (e). 301.355 and 938.78 (2) (e). to files and
records of court proceedings under ch. 51. as nrovided under s. 51.30 (3) (bm), and
the records of a court assigned to exercise jurisdiction under chs. 48 and 938, as
provided under ss. 48.396 (6) and 938.396 (2) (e), to records of law enforcement
officers and law enforcement agencies, as provided under ss. 48.396 (6) and 938.396
(1k), and to presentence investigation reports, as provided under s. 972.15 (6).

(4) Upon the order of the circuit court, the county shall pay, as part of the costs

of the action, the costs of an expert or professional person appointed by a court under
this-subseetior sub. (1) to perform an examination and participate in the trial or
other proceeding on behalf of an indigent person.

(5) An expert or professional person retained bv either party or appointed te
a by the court under sub. (1) may

not be subject to any order by the court for the sequestration of witnesses at any

e

proceeding under this chapter.
SecTioN 48. 980.03 (5) of the statutes is renumbered 980.038 (1) and amended
to read:

980.038 (1) Testivony BY TELEPHONE OR LIVE AUDIOviSUAL MeAns.  Upon a

showing by the proponent of good cause under s. 807.13 (2) (c), testimony may be
received into the record of a hearing under this seetien chanter by telephone or live
audiovisual means.

SecTIoN 49. 980.031 (title) of the statutes is created to read:

980.031 (title) Examinations.

SecTION 50. 980.031 (2) of the statutes is created to read:
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980.031 (2) The department of justice or a district attorney, whichever is
applicable, may retain an expert or professional person to examine a person who is
the subject of a petition under s. 980.02 or who has been committed under s. 980.06
and to testify at trial or at any other proceeding under this chapter.

SecTIioN 51. 980.036 of the statutes is created to read:

980.036 Discovery and inspection. (1) berinTians.  In this section:

(a) “Person subject to this chapter” means a person who is subject to a petition
filed under s. 980.02 or a person who has been committed under s. 980.06.

(b) “Prosecuting attorney” means an attorney representing the state in a
proceeding under this chapter.

(2) VHATAPROSECUTI NGA' M ORNEYMUSTDI SCLOSETOAPERSON  SUBJECTTOTHI S
cHaPTER.  Upon demand, a prosecuting attorney shall, within a reasonable time
before a trial or other proceeding under this chapter, disclose to a person subject to
this chapter or the person’s attorney and permit the person or the person’s attorney
to inspect and copy or photograph all of the following materials and information, if
the material or information is within the possession, custody or control of the state:

(a) Any written or recorded statement made by the person concerning the
allegations in the petition filed under s. 980.02 or concerning other matters at issue
in the proceeding and the names of witnesses to the person’s written statements.

(b) A written summary of all oral statements of the person that the prosecuting
attorney plans to use in the course of the trial or other proceeding and the names of
witnesses to the person’s oral statements.

(c) Any information obtained by the prosecutor under s. 980.015 (3) (b), (3m)
(b), (3r) or (3x).
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SECTION 51

(d) Evidence obtained in the manner described under s. 968.31 (2) (b), if the
prosecuting attorney intends to use the evidence at trial.

(e) A copy of the person’s criminal record.

(f) A list of all witnesses, and their addresses, whom the prosecuting attorney
intends to call at the trial. This paragraph does not apply to rebuttal witnesses or
those called for impeachment only.

(g) Any relevant written or recorded statements of a witness named on a list
under par. (f), including all of the following:

1. Any videotaped oral statement of a child under s. 908.08.

2. Any reports or statements made in connection with the case by a person who
conducts an evaluation or examination under this chapter.

3. If a person specified in subd. 2. does not prepare a report or statement, a
written summary of the person’s findings or the subject matter of his or her
testimony.

(h) The results of any physical or mental examination, scientific test,
experiment or comparison that the prosecuting attorney intends to offer in evidence
at trial, and any test results, facts and data that were collected during and considered
as part of any evaluation or examination under this chapter and that the prosecuting
attorney intends to offer in evidence at a trial or other proceeding under this chapter.

() The criminal record of a witness for the state which is known to the
prosecuting attorney.

(G) Any physical evidence that the prosecuting attorney intends to offer in
evidence at a trial or other proceeding under this chapter.

(k) Any exculpatory evidence.
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(3) WHAT A PERSON SUBJECT TO THIS CHAPTER MUST DISCLOSE TO THE PROSECUTING

ATToRNey.  Upon demand, a person who is subject to this chapter or the person’s
attorney shall, within a reasonable time before trial or other proceeding under this
chapter, disclose to the prosecuting attorney and permit the prosecuting attorney to
inspect and copy or photograph all of the following materials and information, if the
material or information is within the possession, custody or control of the person:

(a) A list of all witnesses, other than the person, whom the person intends to
call at trial or other proceeding under this chapter, together with their addresses.
This paragraph does not apply to rebuttal witnesses or those called for impeachment
only.

(b) Any relevant written or recorded statements of a witness named on a list
under par. (a), including any reports or statements made in connection with the case
by a witness who conducted an examination under s. 980.031 or, if the witness does
not prepare a report or statement, a written summary of the findings of the witness
or the subject matter of his or her testimony.

(¢) The results of any physical or mental examination, scientific test,
experiment or comparison that the person intends to offer in evidence at trial or other
proceeding under this chapter, and any test results, facts and data that were
collected during and evaluated as part of an examination under s. 980.031 and that
form the basis for an opinion contained in a report, statement or written summary
disclosed under par. (b).

(d) The criminal record of a witness named on a list under par. (a) that is known
to the person’s attorney.

(e) Any physical evidence that the person intends to offer in evidence at the trial

or other proceeding under this chapter.
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SECTION 51

(4) COMMENT OR INSTRUCTION ON FAILURE TO cALL WITNEss. NO comment or
instruction regarding the failure to call a witness at the trial shall be made or given
if the sole basis for such comment or instruction is the fact the name of the witness
appears upon a list furnished pursuant to this section.

(5) TesTING OR ANALYsIS OF EVIDENCE. On motion of a party, the court may order
the production of any item of evidence or data that is intended to be introduced at
the trial for testing or analysis under such terms and conditions as the court
prescribes.

(6) ProTECTIVE ORDER. Upon motion of a party, the court may at any time order
that discovery, inspection or the listing of witnesses required under this section be
denied, restricted or deferred, or make other appropriate orders. If the prosecuting
attorney or the attorney for a person subject to this chapter certifies that listing a
witness may subject the witness or others to physical or economic harm or coercion,
the court may order that the deposition of the witness be taken pursuant to s. 967.04
(2) to (6). The name of the witness need not be divulged prior to the taking of such
deposition. If the witness becomes unavailable or changes his or her testimony, the
deposition shall be admissible at trial as substantive evidence.

(7) IN CAMERA ProCEEDINGS. Either party may move for an in camera inspection
by the court of any document required to be disclosed under sub. (2) or (3) for the
purpose of masking or deleting any material that is not relevant to the case being
tried. The court shall mask or delete any irrelevant material.

(8) CoONTINUING DUTY To bpiscLose. If, subsequent to compliance with a
requirement of this section, and prior to or during trial or other proceeding under this
chapter, a party discovers additional material or the names of additional witnesses

requested that are subject to discovery, inspection or production under this section,
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the party shall promptly notify the other party of the existence of the additional
material or names.

(9) Sanctions For FAlLURE TO caveLy. (&) The court shall exclude any witness
not listed or evidence not presented for inspection or copying required by this section,
unless good cause is shown for failure to comply. The court may in appropriate cases
grant the opposing party a recess or a continuance.

(b) In additon to or in lieu of any sanction specified in par. (a), a court may,
subject to sub. (4), advise the jury of any failure or refusal to disclose material or
information required to be disclosed under sub. (2) or (3), or of any untimely
disclosure of material or information required to be disclosed under sub. (2) or (3).

(10) PAYMENT OF PHOTCOOPYCOSTS |N CASES | NVOLVING | NDI GENTRESPONDENTS.
When the state public defender or a private attorney appointed under s. 977.08
requests photocopies of any item that is discoverable under this section, the state
public defender shall pay any fee charged for the photocopies from the appropriation
under s. 20.550 (1) (a). If the person providing photocopies under this section charges
the state public defender a fee for the photocopies, the fee may not exceed the actual,
necessary and direct cost of photocopying.

(11) Exclusive MetHoD OF Discovery. Chapter 804 does not apply to
proceedings under this chapter. This section provides the only methods of obtaining
discovery and inspection in proceedings under this chapter.

SecTION 52. 980.038 (title) of the statutes is created to read:

980.038 (title) Miscellaneous procedural provisions.

SecTIoN 53. 980.038 (2) of the statutes is created to read:

980. 038 (2) ProrecTiVE oroers.  In addition to any protective order that may

be issued under s. 980.036 (6), the court in which a proceeding under this chapter is
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pending may deny, defer or restrict, or issue any other appropriate protective order
concerning, the disclosure or redisclosure of information obtained under s. 980.015
(3) (b), (3m), (3r) or (3x), 980.031 (3) or 980.08 (3).

SECTION 54. 980.07 (1) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.07 (1) ¥f Except as provided in sub. (1g). if a person has been committed
under s. 980.06 and has not been discharged under s. 980.09, the department shall
conduct an examination of his-orher mental eondition the nerson within 6 months
after an initial commitment under s. 980.06 and again thereafter at least once each
12 months for the purpose of determining whether the person has made sufficient
progress for the court to consider whether the person should be placed on supervised
release or discharged.

(Imhe time of a reexamination under this section, the person who has
been committed may retain or seek to have the court appoint an examiner expert. or
professional nerson to conduct an examination as provided under s. 980:03+4)
980.031 (1). N

SECTION 55. 980.07 (Ig) of the statutes is created to read:

980.07 (1g) If a person who has been committed under s. 980.06 has not been
discharged under s. 980.09 and the person is incarcerated in a county jail or a state
correctional institution or is placed in a treatment facility or a secured correctional
facility, as defined in s. 938.02 (15m), a secured child caring institution, as defined
in s. 938.01(15g), or a secured group home, as defined in s. 938.02 (15p), for an offense
that the person committed or is alleged to have committed since being committed
under s. 980.06, the department need not conduct an examination of the person as

provided under sub. (1) but shall conduct an examination of the person upon the
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person’s release from the county jail, state correctional institution, treatment
facility, secured correctional facility, secured child caring institution or secured
group home.

SECTION 56. 980.07 (2) of the statutes is amended to read:

980.07 (2) Any examiner expert or nrofessional person conducting an
examination under this section shall prepare a written report of the examination no
later than 30 days after the date of the examination. The examiner expert or

professional person shall place a copy of the report in the person’s medical records

and shall provide a copy of the report to the court that committed the person under
s. 980.06 and to the district attornev or the denartment of iustice. whichever filed the

original netition.

SECTION 57. 980.07 (3) of the statutes is amended to read:

980.07 (3) Notwithstanding sub- subs. (1) and (1g), the court that committed
a person under s. 980.06 may order a reexamination of the person at any time during
the period in which the person is subject to the commitment order.

SECTION 58. 980.08 (3) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.08 (3) Within 20 days after receipt of the petition, the court shall appoint
one or more examiners qualified exnerts or nrofessional persons having the
specialized knowledge determined by the court to be appropriate, who shall examine
the person and furnish a written report of the examination to the court within 30

days after appointment. The examiners exnerts or nrofessional persons shall have
reasonable access to the person for purposes of examination and. The exnerts or

professional persons shall also have access to the person’s past and present
treatment records, as defined-in provided under s. 51.30 (hb)-and (4) (b) 8s.. past
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and nresent patient health care records, as provided under s. 146.82 (2) e} (cm), and
correctional records. as nrovi nder ss. 48.78 (2) (e). 301.355 and 938.78 (2) (e

to files and records of court proceedings under ch. 51. as nrovided under s. 51.30 (3)

(bm), and the records of a court assigned to exercise iurisdiction under chs. 48 and

938. nrovided under ss. 48.396 nd 938.396 (2) (e), to records of law
enforcement officers and law enforcement agencies. as provided under ss. 48.39
1k resentence |

972.15 (6). If any such examiner exnert or nrofessional nerson believes that the
person is appropriate for supervised release under the criterion specified in sub. (4),
the examiner exnert or nrofessional nerson shall report on the type of treatment and
services that the person may need while in the community on supervised release.
The county shall pay the costs of an examiner expert or nrofessional person
appointed under this subsection as provided under s. 51.20 (18) (a).

SecTIoN 59. 980.08 (4) of the statutes, as affected by 1999 Wisconsin Act 9, is
amended to read:

980.08 (4) The court, without a jury, shall hear the petition within 30 days after
the report of the court-appointed examiner exnert or professional nerson is filed with
the court, unless the petitioner waives this time limit. Expenses of proceedings
under this subsection shall be paid as provided under s. 51.20 (18) (b), (c) and (d).
The court shall grant the petition unless the state proves by clear and convincing
evidence that the person is still a sexually violent person and that it is still
substantially probable that the person will engage in acts of sexual violence if the
person is not continued in institutional care. In making a decision under this
subsection, the court may consider, without limitation because of enumeration, the

nature and circumstances of the behavior that was the basis of the allegation in the
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petition under s. 980.02 (2) (a), the person’s mental history and present mental
condition, where the person will live, how the person will support himself or herself
and what arrangements are available to ensure that the person has access toand will
participate in necessary treatment, including pharmacological treatment using an
antiandrogen or the chemical equivalent of an antiandrogen if the personis a serious
child sex offender. A decision under this subsection on a petition filed by a person
who is a serious child sex offender may not be made based on the fact that the person
is a proper subject for pharmacological treatment using an antiandrogen or the
chemical equivalent of an antiandrogen or on the fact that the person is willing to
participate in pharmacological treatment using an antiandrogen or the chemical
equivalent of an antiandrogen.

SECTION 60. 980.09 (1) (b) of the statutes is amended to read:

980.09 (1) (b) At a hearing under this subsection, the district attorney or the
department of justice, whichever filed the original petition, shall represent the state
and sholshave=tiewsight—to may have the petitioner examined by an expert or

professional person of his, her or its choice. The heaEmgshall-be-befesS

without-ajury. The district attornev or the department of justice. whichever filed the
originalpetition,or the petitioner or hisor her attornev may request that the hearing

nder this ion iu f ersons, or th urt mav on_it n motion
requirethatthe hearing be toa jurv of 6 persons. At a hearing under this subsection,

the state has the burden of proving by clear and convincing evidence that the
petitioner is still a sexually violent person.

SECTION 61. 980.09 (2) (a) of the statutes is amended to read:

980.09 (2) (a) A person may petition the committing court for discharge from

custody or supervision without the secretary’s approval—At—the-time—of—an
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the person’s attorney or the state to determine whether faets-exist-that-warrant-a
heormeonwirethor there is probable cause to believe that the person is still no longer

a sexually violent person. The committed person has a right to have an attorney

ortin mentation on the nerson’ half.

SEcTION 62. 980.09 (2) (b) of the statutes is amended to read:
980.09 (2) (b) If the court determines at-the probabimmmeeslcaring after a

review of a netition filed under par. (a) that there is probable cause exists to believe

that the committed person is no longer a sexually violent person, then the court shall
set a hearing on the issue. At a hearing under this paragraph, the committed person
Is entitled to be present and to the benefit of the protections afforded to the person
under s. 980.03. The district attorney or the department of justice, whichever filed

the original petition, shall represent the state at a hearing under this paragraph.
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of 6 persons. or the court mav on its own motion require that the hearing be to a jury
of 6 persons. The state has-theright-te may have the committed person evaluated

£xamibted bytexpdnts oreprofesdsionakpersans cimoseni by the stage. t h e

state has the burden of proving by clear and convincing evidence that the committed

person is still a sexually violent person.
SecTION 63. 980.10 of the statutes is amended to read:

980.10 Additional discharge petitions.

Notwithstanding s. 980.09, a committed person may petition the committing court
for discharge at any time, but if a person has previously filed a petition for discharge
without the secretary’s approval under s. 980.09 (2) and the court determined, either
upon review of the petition under s. 980.09 (2) (a) or following a hearing under s._
980.09 (2) (b), that the person’s petition was frivolous or that the person was still a
sexually violent person, then the court shall deny any subsequent petition under this
section without a hearing unless the petition contains facts upon which a court could
find that the condition of the person had so changed that a review of the petition
under s. 980.09 (2) (a) or a hearing was an the petition under s. 980.09 (2) (b)is

warranted. If the court finds that a review or hearing is warranted, the court shall

set-a-probablecausehearing proceed in accordance with s. 980.09 (2)(a) andcontinue
proceedingsunders-980-094(2) or (b), if whichever is appropriate. If the person has

not previously filed a petition for discharge without the secretary’s approval, the

court shall set
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provided under s. 980.09 (2) (a) and continue proceedings under s. 980.09 (2) (b), if

appropriate.

**+*NoTe: Keeping s. 980.10 seems to make the new time limits in s. 980.09 (2) (a)
virtually meaningless.

SECTION 64. 980.12 (1) of the statutes, as affected by 1999 Wisconsin Act 9,
section 3239, is amended to read:

980.12 (1) Except as provided in ss. 980-03 980.031 (4) and 980.08 (3), the
department shall pay from the appropriations under s. 20.435 (2) (a) and (bm) for all
costs relating to the evaluation, treatment and care of persons evaluated, examined
or committed under this chapter.

SECTION 65. 980.14 (title) of the statutes is created to read:

980.14 (title) Immunity.

SECTION 66. 980.14 (1) of the statutes is created to read:

980.14 (1) In this section, “agency” means the department of corrections, the
department of health and family services, the department of justice or a district
attorney. -

SEcTION 67. Initial applicability.

(1) GENERALLY. The treatment of sections 48.396 (6), 48.78 (2) (e), 51.30 (3) (bm)
and (4) (b) 8m., 8s. and 10m., 146.82 (2) (c)and (cm), 165.255, 301.355, 905.04 (4) (a),
938.35 (1) (e), 938.396 (Ik) and (2) (e), 938.78 (2) (e), 972.15 (6), 980.015 (2) (intro.),
(@), (b), (bm) and(c), (3) (intro.) and (b), (3m), (3r) and (3x), 980.02 (1) (intro.), (a) and
(b) (intro.), 980.03 (2) (intro.), (4) and (5), 980.031 (2), 980.036, 980.038 (2), 980.07
(1), (19), (2) and (3), 980.08 (3) and (4), 980.09 (1) (b) and (2) (a) and (b) and 980.10
of the statutes, the renumbering and amendment of section 980.015 (1) of the

statutes and the creation of section 980.015 (1) (b) (intro.) of the statutes first apply
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to proceedings under chapter 980 of the statutes that are initiated by a petition filed
under section 980.02 of the statutes on the effective date of this subsection.

(2) iImmuniTY PrRoVISIONS. The treatment of sections 980.015 (4) and 980.14 (1)
of the statutes first applies to acts or omissions occurring on the effective date of this
subsection.

(END)



Olsen, Jefren

From: Schubert, Louis

Sent: Tuesday, March 14, 2000 3:48 PM
To: Olsen, Jefren

Subject: RE: Substitute amendment to AB 777
Jefren,

| think Tony’s suggestion works. Sorry for the delay in getting back to you.

Louie

From: Olsen, Jefren
Sent: Friday, March 10, 2000 5:07 PM
To: Schubert, Louis

Subject: FW: Substitute amendment to AB 777

Louie,
Do you agree with Tony? Any further instructions from you or Kendall Kelley? Let me know once you've decided
how to proceed.

Attorney Jefren E. Olsen

Wisconsin Legislative Reference Bureau
P.O. Box 2037

Madison, WI 53701-2037

Tel: (608) 266-8906

Fax: (608) 264-8522

Email: jefren.olsen@Ilegis.state.wi.us

From: Streveler, Anthony J. DOC

Sent: Friday, March 10, 2000 4:49 PM

To: Olsen, Jefren; Schubert, Louis
Subject: RE: Substitute amendment to AB 777

| liketheidea.. . . at least this will make it clear.. legally.. thanks

From: Olsen, Jefren

Sent: Friday, March 10, 2000 2:44 PM

To: Streveler, Anthony J. DOC; Schubert, Louis
Subject: RE: Substitute amendment to AB 777

Louis and Tony:

To address Tony'’s legal concern, the draft could include some sort of language saying that failure to comply
with a time period during the petitioning process (or at any point of a ch. 980 proceeding) does not deprive the
court of jurisdiction. Compare subsection (5) of proposed s. 980.038, created by Section 77 of SB 404.

Attorney Jefren E. Olsen

Wisconsin Legislative Reference Bureau
P.O. Box 2037

Madison, WI 53701-2037

Tel: (608) 266-8906

Fax: (608) 264-8522

Email: jefren.olsen@legis.state.wi.us

From: Streveler, Anthony J. DOC
Sent: Friday, March 10, 2000 1:31 PM
To: Schubert, Louis



Cc: Margolies, Robert S. DOC; Tess, Sally J. DOC; Olsen, Jefren
Subject: RE: Substitute amendment to AB 777

Louis....

| have reviewed this draft substitute amendment to AB 777.. and the language
change appears to meet our concerns related to the codified timelines to submit
evaluations, etc... looks like it is more of a “guideline-like” wording... although
somewhat difficult to comprehend.. . my only issue - an issue that would need to
be clarified by an attorney - is whether the guideline/timeframes will set a means
for a defense counseal challenge when, in fact, a case is referred for petition that
does not meet the 180 days... in other words, we do not want to establish another
technical means for additiona hearing regarding the appropriateness or timeliness
of the case review and evaluation..

a thought would be to add “or” in the language on page 12, line 13.. . . ". .as soon as
possible or beginning 180 days....”

thank you for the opportunity to review this draft...

<< File: 99s0369P.pdf >>

----- Original Message-----

From: Olsen, Jefren

Sent: Tuesday, March 07, 2000 11 :16 AM
To: Schubert, Louis

cc: Streveler, Anthony J. DOC

Subject: Substitute amendment to AB 777

<< File: 99s0369/P2 >>

Louis and Tony:

Above is a preliminary draft of the substitute amendment to AB 777. In addition to making the
petitioning timetable more guideline-like (in part by following some of the language in current law), |
made some changes in the various record release provisions in order to make them all more
consistent and provide access for expert examiners to material that they can’t get at under current law
or the original version of AB 777. Tony, after you have had a chance to look at this, let Louis in Sen.
Drzewiecki's office know your thoughts and suggestions.

As always, let me know if you have questions or changes.

Jefren Olsen

Attorney Jefren E. Olsen

Wisconsin Legislative Reference Bureau
P.O. Box 2037

Madison, WI 53701-2037

Tel: (608) 266-8906

Fax: (608) 264-8522

Email: jefren.olsen@legis.state.wi.us
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ASSEMBLY SUBSTITUTE AMENDMENT,

TO 1999 ASSEMBLY BILL 777

A N ACT to repeal 51.30 (4) (b) 10m.; to renumber and amend 980. 015 (1),

980.015 (2) (intr0.)980. 015( 2) (&), 980.015 (2) (1)980.015 (2) (c), 980.015 (4),
980.03 (4) and 980.03 (5); to amend 48.396 (1), 48.396 (5) (a) (intro.), 51.30 (3)
(a), 51.30 (3) (b), 51.30 (4) (b) 8m., 51.30 (4) (b) II., 51.375 (1) (a), 146.82 (2) (c),
165. 255, 904.04 (2), 905.04 (4) (a), 938.396(1),938.396 (2) (e), 938.396 (5) (a)
(intro.), 938.78 (2) (e), 967.03,972.15 (4), 978.05 (6), 980.015 (title), 980.015 (3)
(intro.), 980.015 (3) (b), 980.02 (1) (intro.), 980.02 (1) (a), 980.02 (1) (b) (intro.),
980.03 (2) (intro.), 980.07 (1), 980.07 (2), 980.07 (3), 980.08 (3), 980.08 (4),
980.09 (1) (b), 980.09 (2) (a), 980.09 (2) (b), 980.10 and 980.12 (1); and to create
48.396 (6), 48.78 (2) (e), 51.30 (3) (bm),51.30 (4) (b)8s.,146.82 (2) (cm), 301.355,
938.35 (1) (e), 938.396 (Ik), 972.15 (6), 980.015 (1) (b) (intro.), 980.015 (2) (bm),

980.015 (3m), 980.015 (3r), 980.015 (3x), 980.031 (title), 980.031 (2), 980.036,
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980.038 (title), 980.038 (2), 980.07 (Ig), 980.14 (title) and 980.14 (1) of the

statutes; relating to: sexually violent person’commitment proceedings.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.396 (1) of the statutes is amended to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate
from records of adults. Law enforcement officers’ records of the adult expectant
mothers of unborn children shall be kept separate from records of other adults. Law
enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be open to inspection or their contents disclosed except under sub.
(Ib), (1d) e, (5) gf (e on 5.48.2030r by arder af tihe cot.n d o e s n o t
apply to the representatives of newspapers or other reporters of news who wish to
obtain information for the purpose of reporting news without revealing the identity
of the er-adult-expeetant-mether child or adult expectant mother involved, to the
confidential exchange of information between the police and officials of the school
attended by the child or other law enforcement or social welfare agencies or to
children 10 years of age or older who are subject to the jurisdiction of the court of
criminal jurisdiction. A public school official who obtains information under this
subsection shall keep the information confidential as required under s. 118.125 and
a private school official who obtains information under this subsection shall keep the
information confidential in the same manner as is required of a public school official
under s. 118.125. A law enforcement agency that obtains information under this
subsection shall keep the information confidential as required under this subsection

and s. 938.396 (1). A social welfare agency that obtains information under this
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the party shall promptly notify the other party of the existence of the additional
material or names.

(9) sancTIoNs For FaILURE To compLy. (a) The court shall exclude any witness
not listed or evidence not presented for inspection or copying required by this section,
unless good cause is shown for failure to comply. The court may in appropriate cases
grant the opposing party a recess or a continuance.

(b) In addition to or in lieu of any sanction specified in par. (a), a court may,
subject to sub. (4), advise the jury of any failure or refusal to disclose material or
information required to be disclosed under sub. (2) or (3), or of any untimely
disclosure of material or information required to be disclosed under sub. (2) or (3).

(10) PAYMENT OF PHOTOCOPY COSTS IN CASES INVOLVING INDIGENT RESPONDENTS.
When the state public defender or a private attorney appointed under s. 977.08
requests photocopies of any item that is discoverable under this section, the state
public defender shall pay any fee charged for the photocopies from the appropriation
under s. 20.550 (1) (a). If the person providing photocopies under this section charges
the state public defender a fee for the photocopies, the fee may not exceed the actual,
necessary and direct cost of photocopying.

(11) ExcLusive METHOD OF piscovery. Chapter 804 does not apply to
proceedings under this chapter. This section provides the only methods of obtaining
discovery and inspection in proceedings under this chapter.

SecTION 52. 980.038 (title) of the statutes is created to read:

980.038 (title) Miscellaneous procedura}l provisions.

SecTioN 53. 980.038 (2) of the statutes is created to read:

980.038 (2) ProTECTIVE ORDERS. INn addition to any protective order that may

be issued under s. 980.036 (6), the court in which a proceeding under this chapter is
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1 pending may deny, defer or restrict, or issue any other appropriate protective order
(535 v 2 concerning, the disclosure or redisclosure of information obtained under s. 980. 015
e 3 wg), (3r) or (3x), 980.031 (3) or 980.08 (3).
— 4 SecTION 54. 980.07 (1) of the statutes, as affected by 1999 Wisconsin Act 9, is
5 amended to read:
6 980.07 (1) ¥f Except as provided in sub, (1g). if a person has been committed
I under s. 980.06 and has not been discharged under s. 980.09, the department shall
8 conduct an examination of his-er-herdilll condition the nerson within 6 months
9 after an initial commitment under s. 980.06 and again thereafter at least once each
10 12 months for the purpose of determining whether the person has made sufficient
11 progress for the court to consider whether the person should be placed on supervised
12 release or discharged.
13 (Imhe time of a reexamination under this section, the person who has
14 been committed may retain or seek to have the court appoint an examiner expert or
15 professional nerson to conduct an examination as provided under s. 8800343
16 980.031 (1).
17 SecTIoN 55. 980.07 (|1 g) of the statutes is created to read:
18 980.07 (1g) If a person who has been committed under s. 980.06 has not been
19 discharged under s. 980.09 and the person is incarcerated in a county jail or a state
20 correctional institution or is placed in a treatment facility or a secured correctional
21 facility, as defined in s. 938.02 (15m), a secured child caring institution, as defined
22 in s. 938.01(15g), or a secured group home, as defined in s. 938.02 (15p), for an offense
23 that the person committed or is alleged to have committed since being committed
24 under s. 980.06, the department need not conduct an examination of the person as
25 provided under sub. (1) but shall conduct an examination of the person upon the
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The hearing-underthis-paragraph shawe tothecourt: The district attorney or the

of 6 nersons, The state has-the-right-to may have the committed person evaluated

examined by experts or professional nersons chosen by the state. At the hearing, the
state has the burden of proving by clear and convincing evidence that the committed
person is still a sexually violent person.

Section 63. 980. 10 of the statutes is amended to read:

980.10 Additional discharge petitions. Inaddition IR «res under
Notwithstanding s. 980.09, a committed person may petition the committing court
for discharge at any time, but if a person has previously filed a petition for discharge
without the secretary’s approval under s. 980.09 (2) and the court determined, either
upon review of the petition under s. 980.09 (2) (a) or following a hearing under s.
980.09 (2) (b), that the person’s petition was frivolous or that the person was still a
sexually violent person, then the court shall deny any subsequent petition under this
section without a hearing unless the petition contains facts upon which a court could
find that the condition of the person had so changed that a review of the netition
under s, 980.09 (2) (a) or a hearing sas on the netition under s. 980.09 (2) (b) is
warranted. If the court finds that a review or hearing is warranted, the court shall
set-aprebableecausehearing proceed in accordance with s. 980.09 (2)(a) and-centinue
proeeedings-unders-880.09(2) or (b), if whichever is appropriate. If the person has

not previously filed a petition for discharge without the secretary’s approval, the

court shall set-s ith review the netition as
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1 provided under s. 980.09 (2) (a) and continue proceedings under s. 980.09 (2) (b), if

2 appropriate.
____“V
3 SEcTION 64. 980.12 (1) of the statutes, as affected by 1999 Wisconsin Act 9,
4 section 3239, is amended to read:
5 980.12 (1) Except as provided in ss. 886-03 980.031 (4) and 980.08 (3), the

department shall pay from the appropriations under s. 20.435 (2) (a) and (bm) for all

7 costs relating to the evaluation, treatment and care of persons evaluated,_examined
8 or committed under this chapter.

9 SecTIoN 65. 980.14 (title) of the statutes is created to read:

10 980.14 (title) Immunity.

11 SEcTION 66. 980.14 (1) of the statutes is created to read:

12 980.14 (1) In this section, “agency” means the department of corrections, the
13 department of health and family services, the department of justice or a district
14 attorney.

15 SecTioN 67. Initial applicability.
T P,

16 (1) ernmrary )The treatment of sections 4838

M) 980.015 (2) (intro.),
80.02 (1) (intro.), (a) and
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22 of the statutes, the renumbering and amendment of section 980.015 (1) of the

23 statutes and the creation of section 980.015 (1) (b) (intro.) of the statutes first apply
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7 @ preedingdrderck PDRG-c : ot tiated petitionf/i,ledf
under section 980.02 of the statutersv
3 (2) I[|\>/|>M UNITY PROVISIONS. The treatment of sections 980.015 (4) and 980.14 (1)
.4 of the statutes first applies to acts or omissions occurring on the effective date of this

5 subsection.

6 (END)
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INSERT 25-3:

SECTION 1. 980.038 (3)‘\)0(1‘ the statutes is created to read:

980.038 (3) FAILURE TO COVPLY wiTH TIME LIMITS; EFFECT. Failure to comply with
any time limit specified in this chapter does not deprive the circuit court of personal
or subject matter jurisdiction or of competency to exercise that jurisdiction. Failure
to comply with any time limit specified in this chapter is not grounds for an appeal
or grounds to vacate any order, judgment{r commitment issued or entered under this
chapter.

INSERT 32-2:

W

(X) DiscoveRYy. The treatment of section 980.036 of the statutes first applies to
proceedings under chapter 980 of the statutes that are initiated by a petition filed
under section 980.02 of the statutes on the effective date of this subsection.\/

(%) PER ODI C REEXAM NATI ONS.  The treatment of section 980.07 (1), (lg), (2) and
(3) ofthe statet fistapplies to examinations of a sexually violent person that occur
on the effective date of this subsection.‘/

(i) PETITIONS FOR DI SCHARGE. The treatment of sections 980.09 (2) (a) and (b)
and 980.10 of the statutes first applies to petitions for discharge that are filed on the

v

effective date of this subsection.



