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To: Legislative Reference Bureau - Bill Drafting
From: Representative Sheryl K. Albers

Date: September 29, 1999
Subject: Takings Legislation
Reference: Attached Draft

Please draft a piece of 1999 legislation from the attached draft. It represents a compilation of a
WLCS draft, and discussions with Legislative Council. I do not anticipate any changes.

Thank you.

Office: P.O. Box 8952 l State Capitol l Madison, WI 53708-8952 l (608) 266-8531
Home: S6896 Seeley Creek Road l Loganville, WI 53943 l (606) 727-5084
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1999 Takings Legislation

(Final Draft - 29 Sep 99)

AN ACT to amend 32.10; and to create 32.10 (l), 32.10 (2) and 32.10 (6) of the statutes;

relating to: inverse condemnation proceedings.

The people of the state of Wisconsin, represented in the senate and assembly, do enact as

follows:
SECTION 1. 32.10 of the statutes is amended to read:

if the person has not exercised the power, the owner,

court of the county

property is situated asking that proceedings be commenced.

(4) The petition shall describe the property, state thew h i c h  t h eperson against

action by the person against which the proceedings are instituted &J

is alleged to constitute a taking. A copy of the petition shall be served upon the person

petition shall be filed in the office of the clerk of the circuit court and the matter shall

be deemed an action at law and at issue shall be deemed the plaintiff and

(5) If the court determines that the defendan erty of

the plaintiff without the right to do so, it sh atter in accordance with

this assuming the plaintiff has received from the defendant a



jurisdictional offer and has failed to accept plaintiff is not
questioning the right of the defendant to condemn the property

G
JPP cr i I “qj

SECTION 2. 32.10 (1) of the statutes is created to read:
.--

? yd- pe- 4

32.10 (1) DEHNITIONS. In this section, “taking” means a governmentaljaction  that does
&,.& ?

_’
any of the following:

1. Directly affects property in whole or in part in a manner that requires the governmental

unit to compensate the owner of the property as provided by the 5th and 14* Amendments to the

U.S. Constitution.

2. Directly results in the reduction in the fair market value of any property to an amount

that is less than 50% of that value.

SECTION 3. 32.10 (2) of the statutes is created to read: CJJJ Q
iL, G j/ de lfhJ=?

32.10 (2) This section does not apply to a person’s Glure to act, or to an action taken by
L

l(f 7
7

a person that is a reasonable response’to an obligation mandated by federal or state law.

SECTION 4. 32.10 (6) of the statutes is created to read:

32.10 (6) If the court determines that the defendant has taken the property of the

plaintiff, the court shall enter an order declaring that the defendant’s action is void with respect

to the property subject to the defendant’s action, unless the defendant pays the owner of the

property an amount equal to the-value of the property.

I

CL? dl@y$A ‘@%
Jlv~’

SECTION 5. Effective date. c-
(1) This act takes effect on the first day of the gth month beginyng after publication.

2
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Use the appropriate components and routines developed for bills.
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ANACT.. . [generate catalog] to rwpeaZ . . . ; to renumber  . . . ; to consolidate and

renumber.. . ; to renumber and amend. . . ; to consolidate, renumber and

amend.. .;toamend.. . ; to repeal and recreate . . . ; and to create . . . of the
cod r&ion

statutes; relating to: c-jqp- cekctwnfk  &Y. . . . . . . . . . . . . . . . . . . . . . . . . . . . . -e. . . . . . . . . . . . . . . . . . . . .
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[NOTE: See section 4.02 (2) 0x9, Drafting Manual, for specific order of
standard phrases.]

Anakysis  by the Legihfive  Peference Bureau

For the 3 titles used in an analysis, in the component bar:
For the main heading [old -Ml, execute: . . . . . . . create -+ anal: + title: + head
For the subheading [old =Sl, exe&&e: . . . . . . . . . . create + Abel: + title: + sub
For the sub-subheading [old -PI, execute: . . . . . ureate  + anal: + title: + m&-sub.

The peopZe of the state of Wwconadn, rwprwsented  in senate and cursem-
bly, doenact a8 fiikbw8:

‘SECTION #.

Irev: 6/2/‘98  1999DF02(fm)]



/ Section #. 32.10 of the statutes is(amended to read:

not exercised the

are instituted an

which the proceeding

it shall treat the matter in accordance with the provisions of this subchapter assuming the
06

plaintiff has received from the defendant a jurisdictional offer and has failed to accept thest+i$FZd
A

assuming the plaintiff is not questioning the right of the defendant to condemn the property ~WGW=

H*

History:  1973 c. 170; Sup. Ct. Order, 67 Wk.. 2d 575, 749 (1975); 1975 c. 218; 1977 c. 440; 1983 a. 236 s. 12.

1

grantpr(lrbunx11) Thu-Ott-7-1999 4: 10 pm
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October 19, 1999

Representative Albers:
After talking with Scott in your office and with Mark Patronsky of the Joint

Legislative Council staff, I prepared the attached draft. I would be happy to meet with
you at your convenience to discuss it.

Please note the changes I made to the suggested language. There are two reasons
for the changes. First, I assumed that you did not want to limit the options or remedies
of those persons whose property is actually occupied by a condemnor. Second, the
definition of “taking” in the suggested language seemed circular; essentially it says
that a taking means action that constitutes a taking. I tried to craft a definition that
reiterates the standard used by the Wisconsin Supreme Court. However, it was not
clear to me whether you intended the draft to delineate more clearly where the line
should be drawn between the exercise of the police power and the exercise of the power
of eminent domain. If you do not intend to delineate that line (other than to specify that
a certain reduction in fair market value constitutes the exercise of the power of eminent
domain), then you may wish to consider eliminating s. 32.10 (1) (c) altogether.

Peter R. Grant
Managing Attorney
Phone: (608) 267-3362
E-mail: Peter.Grant@legis.state.wi.us

--



. ’ ’ I STATE OF WISCONSIN - LEGISLATIVE REFERENCE BUREAU - LEGAL SECTION
. (608-266-3561)

’ .



x.;

. . DRAFFER~S NATE
FROM THE

L~GISIATIVE REFERENCE BIJREAU

LREb3683/pldn
PG:wlj:km

October 19, 1999

Representative Albers:
After talking with Scott in your office and with Mark Patronsky of the Joint

Legislative%ouncil  staff, I prepared the attached .draft. I would be happy to meet with
you at your convenience to discuss it. :

/ “<
Please note the changes I made to the suggested language. There are two reasons

for the changes. First, I assumed that you did not want to limit the options or remedies : 1.: i
of those persons whose property is actually occupied. by a condemnor. Second, the ‘, X ‘.:‘.-
definitionof  “taking”,in  the suggested languageiseemed circular; essentially it says. ,
that a taking means action that constitutes a taking.<  -.I tried- to craft asdefinition that ‘:

;I ,>,i:
; : : 4:: 4

reiterates .the standard used by the Wisconsin Supreme Court: However, it was not.: .’ “;-v
clear to me whether you intended the draftto delineate more clearly where the line, d :>
should be drawn between the,exercise  of the police power and the exercise of the power I’) ,. 1, :.
of eminent domain. If you do not intend to delineate that line (other than to specify that * L.
a certain reduction in fair market value constitutes the exercise ofthe power ofeminent
domain), then you may wish to consider eliminating s. 32.10 (1) (c) altogether..

Peter R. Grant
Managing Attorney
Phone: (608) 267-3362
E-mail: Peter.Grant@legis.state.wi.us
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1 . . ‘: ,AN ACT to renumber 10 (title); and to create ’ I
,, ,

e 2_. ( 32.10 (l), 32.10 (2) ; relating to: inverse

3. condemnation proceedings. ; :,.

Analysis by the Legislative Reference Bureau (gLL.+)

printed as an appendix to this bill.

The people of the state of Whconsin, represented in senate and assembly, do
enact as follows:

4 SECTION 1. 32.10 (title) of the statutes is amended to read:

5 . .32.10 (title) Proceedines  instituted by

6 property owner.

7 SECTION 2. 32.10 of the statutes is renumbered 32.10 (3) and amended to read:

8 .32.10 (3) If any property- is taken by a person possessing the

9 power of condemnation and if the person has not exercised the power, the owner, to
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SECTION 2

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

017

18

19

20

21

22

23

.
y in f h h kin institute

.
e proceedings, underthis a verified

petition te with the circuit &Age court of the county wherein in the land

property  is situated
. .

~-
&-The petition shall describe thelandgronertv,  state the person against which

.the e
. .

proceedings are instituted and describe the m

. .  action by the person against which the

proceedings are instituted that is alleged to constitute a taking. A copy of the petition
. . . 9 . .

shall be served upon the person ,

24
ptp

io-

9-y

” ::> IS,. ,:. .I

w i h t h  r The petitioner -shall be the plaintiff  and the ’,1. /,

T person as alleged to have taken the propertvshall be the defendant. The

L51 If the court determines that the w has taken the

property of the plaintiff ggg&&yg

th -0  it shall treat the matter in accordance with the

provisions of this subchapter assuming the plaintiff has received from the defendant

a jurisdictional offer and has failed to accept the same offer and assuming the

plaintiff is not questioning the right of the defendant to condemn the property se

-.

SECTION 3. 32.10 (1) of the statutes is created to read:

32.10 (1) In this section “taking” means any of the following:
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SECTION 3
,

0 (3$, +z& The occupation of ‘property by a person possessing the power ofI
2 condemnation.

@ cc)@+ Any action by a person possessing the power of condemnation that directly

4 reduces the fair market value of a person’s property by more than 50%.

5

6

7

8

9

10

11

12

013

14

15

16

17

18

SECTION 4. 32.10 (2) of the statutes is created to read:

32.10 (2) This section does not apply to the failure to act on the part of a person

possessing the power of condemnation or to any action taken by such a person that

is a reasonable response to an obligation required by state or federal law.

S~crry  5. 32.10 (6) of the statutes is createdrtoread: +

32.10,.(6)  If the court determines that the defendant has taken the property of :

the plaintiff under sub. (1) @,## (c) withoutexercisitig  the power of condemnation, , L 2

the court shall do one of the following: ( -- . .

(a) Treat the matter as described in sub. (5).

(b) Declare the d f d te en an ‘s action void with respect to the property and order

the defendant to pay the plaintiff any damages resulting from the taking.

::
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Nonstat File Sequence: E E E
INITIAL APPliICABILITY

LRB /

.*---

1. In the component bar:
For the action phrase, execute: . . . . . . . . . . . . . . . create + action: + *NS: + inappl
For the budget action phrase, execute: . . . . . . . . . create + action: + *NS: + 93MI:
For the text, execute: . . . . . . . . . . . . . . . . . . . . . . . . create + text: + *NS: + inappl

2. Nonstatutory subunits are numbered automatically if “( #l I”, “(#2)“,  etc., is filled in. Below, for the
budget, fill in the 9300 department code; and fill in ’” or “( 1” only if a “frozen” number
is needed.

of the statutes

or “( 1” only if a “frozen” number is needed.

SECTION # . Initial applicability,..........................

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

( #l > ( > . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

ft-m-

This act first ap-

plies to 4-A. . . . . . . . k:.
“b”

.dL

*ecu-r...*.. . . . . . . . . . . . . . . . . . . . . . i-L Gb--. . . . . . . . . .ol. .c .. .!P.. . . . . .

. . .&.&. .. .&. . . . . . . . . . . .3.&r.+a?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

[rev: 6/2/98 1999inappl(fm)]
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1999 BILL

1 and amend 32.10; to amend 32.10 (title); and to create

2 32.10 (l), 32.10 (2),32.10 (6) and 32.10 (7) of the statutes; relatitig to: inverse

3 condemnation proceedings.

Analysis by the Legislative Reference Bureau
Under current law, if a person’s property is occupied by an entity that possesses

the power of eminent domain (a condemnor), but the condemnor has not exercised
its power (and has not, therefore, compensated the prop
commence an inverse condemnation action against the
owner is successful, the court may order the condemnor
acquire the owner’s interest in the affected property, resulting in compensation being
paid by the condemnor to the owner.

Currently, if a property owner wishes to allege that his or her property has been
taken by a government ordinance, statute, administrative rule or regulation (a
regulatory taking), the owner must bring an action under article I, section 13 of the
Wisconsin Constitution, which prohibits the taking of property without just
compensation.

This bill includes in the definition of “taking”, for the purpose of inverse
condemnation actions, not only occupancy but also the following:

1. The physical confiscation of property by a person possessing the power of
condemnation; and

2. Any action by a person possessing the power of condemnation that directly
reduces the fair market value of a person’s property by more than 50%.
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This change allows all three types of actions to be brought under the inverse
condemnation law.

The bill also provides that if the court determines that the condemnor has
reduced the fair market value of the owner’s property as described above, the court
must either compel the condemnor to acquire the owner’s interest in the property
(and pay compensation) or declare the condemnor’s action void with respect to the
property and order the condemnor to pay the owner any damages resulting from the
taking.

reduces from six years to three years the statute of limitations
condemnation actions.

ation see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people ofthe state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 32.10 (title) of the statutes is amended to read:
. .32.10 (title) Proceedinm  instituted by

property owner.

SECTION 2. 32.10 of the statutes is renumbered 32.10 (3) and amended to read:

32.10 (3) If any property  is taken by a person possessing the

power of condemnation and if the person has not exercised the power, the owner, te

ithin r f h akinp. m institute
.nAn proceedings, under this section bv filing a verified

petition te with the circuit judge court of the county w-he-&n in which the land

property is situated .

(4) The petition shall describe thel-andgronertv,  state the person against which
.the e . 0proceedings are instituted and describe the wx tc ~s&&&&M

 action by the person against which the

proceedings are instituted that is alleged to constitute a taking. A copy of the petition
. . * ,shall be served upon the person 2
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SECTION 2

. .IJ ;n 

.  against,

which the nroceedinas  are instituted. The petitioner asshall be the plaintiff and the

e person as alleged to have taken the pronertv shall be the defendant. The

m If the court determines that the defendant w has taken the

property of the plaintiff under sub. (1) (a) or (b) without 

exercising the Dower of condemnation, it shall treat the matter in accordance with

the provisions of this subchapter assuming the plaintiff has received from the

defendant a jurisdictional offer and has failed to accept the same offer and assuming

the plaintiff is not questioning the right of the defendant to condemn the property

SECTION 3. 32.10 (1) of the statutes is created to read:

32.10 (1) In this section “taking” means any of the following:

(a) The physical confiscation of property by a person possessing the power of

eminent domain.

(b) The occupation of property by a person possessing the power of

condemnation.

(c) Any action by a person possessing the power of condemnation that directly

reduces the fair market value of a person’s property by more than 50%.

SECTION 4. 32.10 (2) of the statutes is created to read:

32.10 (2) This section does not apply to the failure to act on the part of a person

possessing the power of condemnation or to any action taken by such a person that

is a reasonable response to an obligation required by state or federal law.
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SECTION 5

SECTION 5. 32.10 (6) of the statutes is created to read:

32.10 (6) If the court determines that the defendant has taken the property of

the plaintiff under sub. (1) (c) without exercising the power of condemnation, the

court shall do one of the following:

(a) Treat the matter as described in sub. (5).

(b) Declare the defendant’s action void with respect to the property and order

the defendant to pay the plaintiff any damages resulting from the taking.

SECTION 6. 32.10 (7) of the statutes is created to read:

32.10 (7) Nothing in this section prohibits, or prescribes the procedure for, an

action under article I, section 13, of the constitution.

SECTION 7. Initial applicability.

(1) This act first applies to takings that occur on the effective date of this

subsection.

mJD)
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