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To: Legidative Reference Bureau - Bill Drafting Albers
From: Representative Sheryl K. Albers

Date: September 29, 1999
Subject: Takings Legislation
Reference: Attached Draft

Please draft a piece of 1999 legislation from the attached draft. It represents a compilation of a
WLCS draft, and discussions with Legislative Council. | do not anticipate any changes.

Thank you.

Office: P.O. Box 8952 . State Capitol . Madison, WI 53708-8952 . (608) 266-8531
Home: S6896 Seeley Creek Road . Loganville, Wl 53943 . (606) 727-5084
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1999 Takings L egislation
(Final Draft - 29 Sep 99)

AN ACT to amend 32.10; and to create 32.10 (1), 32.10 (2) and 32.10 (6) of the statutes;

relating to: inverse condemnation proceedings.

The people of the state of Wisconsin, represented in the senate and assembly, do enact as
follows:

SECTION 1. 3210 of the statutes is amended to read:

32.10

any property §

Proceedings instituted by property owner. (3) If

is taken by a/person possessing the power of conde@and
if the person has not exercised the power, the owner,

@ within three years of an action alleged by

proceedings be commenced.
{ pwopertyy, state theqersoh againgt  h e

(8) If the court determines that the defend
the plaintiff without zaving the right to do so, it shall treaf the matter in accordance with §
' 80 this stibchapter assuming the plaintiff has received from the defendant a

RN



jurisdictional offer and has failed to accept §

it and assuming the plaintiff is not

guestioning the right of the defendant to condemn the property taken Y
— WA
SECTION 2. 32.10 (1) of the statutes is created to read: 7 ?w"” ¢ (wv g ,
L N
[977)%)]

32.10 (1) DEFINITIONS. In this section, “taking” means a government’ébaction that does
any of the following: '

1. Directly affects property in whole or in part in a manner that requires the governmental
unit to compensate the owner of the property as provided by the 5™ and 14™ Amendments to the
U.S. Constitution.

2. Directly results in the reduction in the fair market value of any property to an amount
that is less than 50% of that value.

SECTION 3. 32.10 (2) of the statutes is created to read: oo

32.10 (2) This section does not apply to a person?ﬁ?ilure to act, or to an action taken by Z
.

qw o wL wun-Le v f o>

aperson that is a reasonable response’ to an obligation mandated by federal or state law.

SECTION 4. 32.10 (6) of the statutes is created to read:

32.10 (6) If the court determines that the defendant has taken the property of the
plaintiff, the court shall enter an order declaring that the defendant’s action is void with respect
to the property subject to the defendant’s action, unless the defendant pays the owner of the

L)
property an amount equal to the-value of the property. A(QQM ~ L ™ Wi

J
SECTION 5. Effective date, 0T G

(1) This act takes effect on the first day of the 9™ month beginn]ilng after publication.
¢

V- .
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1999  Dbattime) . 3033y, b

BILL . @ Pl Wy

Use the appropriate components and routines developed for bills.

AN ACT. . . [generate catalog] to repeal . . . ; to renumber . . . ; to consolidate and
renumber.. . ; to renumber and amend. . . ; to consolidate, renumber and

amend.. . ;toamend . . . ; to repeal and recreate ; and to ereate . . . of the

statutes; relating to: ... W\‘/C/{.Y.Q.«...........M'.’l.?.»ll“.sf.‘.\ .................

--------------------------------------------------------------------------
--------------------------------------------------------------------------

--------------------------------------------------------------------------

[NOTE: See section 4.02 (2) (br), Drafting Manual, for specific order of
standard phrases.]

Analysis by the Legislative Reference Bureau
_________________________________________________________________________|]

For the 3 titles used in an analysis, in the component bar:

For the main heading [old =M}, execute: . .. .. .. create — anal: - title: = head
For the subheading [old =S], execute: . . . .. .. ... create — anal: = title: = sub
For the sub-subheading [old =P], execute: . . . .. create — anal: — title: — sub-sub

A TL_; o e pedimtany dre ko éh\

c\V\L—’(L(j‘\J‘ tmu l\L PMM(’/‘L W o LATQ\ versvol. )
e —<S L

The people of the state of Wisconsin, represented in senate and assem-
bly, doenact as follows:

‘SECTION #.

frev: 6/2/98 1999DF02(fm)]

B T o PR



Geetil . 32.10 (HiHe) of the statutes is amenied 1o read :

; Cenmmbes e A0 (@) Grf
Section #. 32.10 of the statutes isémended to read:
\ :

o+

Pro AN VATS)

(HHe)

y a person possessing the power of condemnation and if the person has not exercised the
ndl ¢ {)&)\o sechow by P livg w\'“'\

power, the owner 'nstitute condemnation proceec%ings,—shﬁ.-l-l-pfeseﬁff verified petltlon-ﬁé ecir-—

@ cu1t j-ud-gﬁof the county-whcrex% the is situated 'asking-that-sueh-proceedings-be-commeneed.

4 »\ y o
L’I‘he petition shall describe the lﬁﬁ{ State the person against which the-eefrdemnation proceedings
émmbc. acthon

ave-beer-putby the person against

’\"f\c"f n s a\lcs\c‘l tu cdho)( ﬂ:u & ‘h«k-_s_

which the proceedings are 1nst1tute¥ A copy of the petlt}pn iha{\l b%iewed uaon the pers%r’l, ;v‘lir’ohT T
_20\.\'\” whic pruceediig, ans i QD l
. i ; : itien-shall-befiled-in the ofﬂcee%thee}efle

»ef—thee&eut&eeuﬁvandth@mpen%hmn&ttewha%kb&deemedan.acum
shal ell cqet £ haye 4 2

are instituted

{s) .

" s Mu m wmgcm -
determmes that the defendant Wm of the plaintiffjwithout having-the-right
ta.dase lt shaII treat the matter in accordance with the provisions of this subchapter assuming the

offe
plaintiff has received from the defendant a jurisdictional offer and has failed to accept the-s&me':o;\and

assuming the plaintiff is not questioning the right of the defendant to condemn the property se-ceeu-

-pied.

History: 1973 ¢. 170; SUp. Ct. Order, 67 Wis. 2d 575, 749 (1975); 1975 c. 218; 1977 c. 440; 1983 a. 236 s. 12.

T heccring T pover o‘F

kwﬂ\\« 3 JLas of the mhw conbemnation

\ ('.A\ '\’\, (,uvv,*TwU
k"‘%/w&‘

grantpr(Irbunx11) Thu-Ott-7-1999 4: 10 pm
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DRAFTER’S NOTE LRB-3683/Pldn
FROMITHE PG:wlj:km
LEGISLATIVE REFERENCE BUREAU

October 19, 1999

Representative Albers:

After talking with Scott in your office and with Mark Patronsky of the Joint
Legislative Council staff, | prepared the attached draft. | would be happy to meet with
you at your convenience to discuss it.

Please note the changes | made to the suggested language. There are two reasons
for the changes. First, | assumed that you did not want to limit the options or remedies
of those persons whose property is actually occupied by a condemnor. Second, the
definition of “taking” in the suggested language seemed circular; essentially it says
that a taking means action that constitutes a taking. | tried to craft a definition that
reiterates the standard used by the Wisconsin Supreme Court. However, it was not
clear to me whether you intended the draft to delineate more clearly where the line
should be drawn between the exercise of the police power and the exercise of the power
of eminent domain. If you do not intend to delineate that line (other than to specify that
a certain reduction in fair market value constitutes the exercise of the power of eminent
domain), then you may wish to consider eliminating s. 32.10 (1) (c) altogether.

Peter R. Grant

Managing Attorney

Phone: (608) 267-3362

E-mail: Peter.Grant@legis.state.wi.us
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October 19, 1999

Representative Albers:

After talking with Scott in your office and with Mark Patronsky of the Joint
Legislative Council staff, | prepared the attached draft | would be happy to meet with
you at your convenience to discuss it.

Please note the changes | made to the suggested language. There are two reasons
for the changes. First, 1 assumed that you did not want to limit the options or remedies :
of those persons whose property is actually occupied. by a condemnor. Second, the .
definition, of “taking” in the suggested language:iseemed circular; essentially it says. ,
that a taking means action that constitutes a taking. .I tried- to craft a.definition that -
reiterates the standard used by the Wisconsin Supreme Court: However, it was not.:
clear to me whether you intended the draft-to delineate more clearly where the line,
should be drawn between theexercise of the police power and the exercise of the power
of eminent domain. If you do not intend to delineate that line (other than to specify that
a certain reduction in fair market value constitutes the exercise ofthe power ofeminent
domain), then you may wish to consider eliminating s. 32.10 (1) (c) altogether..

Peter R. Grant

Managing Attorney

Phone: (608) 267-3362

E-mail: Peter.Grant@legis.state.wi.us
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AN ACT to renumber and a

State af Wisconsin
1999 - 2000 LEGISLATURE LRB-3683B1" |
PG:wlj:km

32.10 (1),32.10 (2)

condemnation proceedings.

and 32.10 (6) of the statutes; relating to: inveree

Analy5|s by the Leglslatlve Reference Bureau G\"‘ ‘*M/

For further 1nformat10n see the state and local ﬁscal est1mate whlch wxll be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 32.10 (title) of the statutes is amended to read:

32. 10 (title) Comdmmtnation—procowlimgs Proceedings instituted by

property owner.

SecTioN 2. 32. 10 of the statutes is renumbered 32. 10 (3) and amended to read:
32.10 (3) If any property-istaken by a person possessing the

power of condemnation and if the person has not exercised the power, the owner, te
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1999 - 2000 Legislature -2~ LRB-3683/P1. -

PG:wljkm

SEcTion 2

ray- institute

condemnation proceedings,—shall-present under this section by filing a verified
petition te with the circuit judge court of the county wherein in_which the land

(4) The petition shall describe the land property, state the person against which
the eendemnation proceedings are instituted and describe the use-to-which-it-has

n-put action by the person against which the

Mmﬂm petitioner aérghall be the plaintiff and the
eeeupying person as alleged to have taken the prope rty-shall be the defendant. Fhe

() If the court determines that the defenczintiseeeupyiag-sueh has taken the
oy
property of the plaintiffunder sub. mga/@z ithout having therightto-deso exercising

ation, it shall treat the matter in accordance with the
provisions of this subchapter assuming the plaintiff has received from the defendant
a jurisdictional offer and has failed to accept the same affer and assuming the
plaintiff is not questioning the right of the defendant to condemn the property se
eccupied.
SECTION 3. 32.10 (1) of the statutes is created to read:

32.10 (1) In this section “taking” means any of the following:

i
. ‘
4 i
v :
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SECTION 3

(\;)«@ The, occupation of ‘property by a person possessing the power of
condemnation.
(C_V#) Any action by a person possessing the power of condemnation that directly
reduces the fair market value of a person’s property by more than 50%.
O/Tﬁf’?bya person possessi ower of conde 1on that deprives
property owner of all o stantially all of M M

SECTION 4. 32.10 (2) of the statutes is created to read:

32.10 (2) This section does not apply to the failure to act on the part of a person
possessing the power of condemnation or to any action taken by such a person that
IS a reasonable response to an obligation required by state or federal law.

Sl«;CTIgN 5. 32.10 (6) of the statutes is created:to-read: -

32.10(6) If the court determines that the defendant has taken the property of
the plaintiff under sub. (1) W (¢) without exercisinig the power of condemnation, , .-
the court shall do one of the following:

(a) Treat the matter as described in sub. (5).

(b) Declare the de €ndnt's action void with respect to the property and order

the defendant to pay the plaintiff any damages resulting from the taking.

(At
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1999 BILL

Kegeﬂ&

AN AcTti umber and amend 32.10; to amend 32.10 (title); and to create

32.10(1), 32.10 (2), 32.10 (6) and 32.10 (7) of the statutes; relating to: inverse

condemnation proceedings.

Analysis by the Legislative Reference Bureau

Under current law, if a person’s property is occupied by an entity that possesses
the power of eminent domain (a condemnor), but the condemnor has not exercised
its power (and has not, therefore, compensated the prop erty owner), the owner may
commence an inverse condemnation action against the condemnor. If the prOP%ry)/
owner is successful, the court may order the condemnor t2Xtipel the condemnopto
acquire the owner’s interest in the affected property, resulting in compensation being
paid by the condemnor to the owner.

Currently, if a property owner wishes to allege that his or her property has been
taken by a government ordinance, statute, administrative rule or regulation (a
regulatory taking), the owner must bring an action under article I, section 13 of the
Wisconsin Constitution, which prohibits the taking of property without just
compensation.

This bill includes in the definition of “taking”, for the purpose of inverse
condemnation actions, not only occupancy but also the following:

1. The physical confiscation of property by a person possessing the power of
condemnation; and

2. Any action by a person possessing the power of condemnation that directly
reduces the fair market value of a person’s property by more than 50%.
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This change allows all three types of actions to be brought under the inverse
condemnation law.

The bill also provides that if the court determines that the condemnor has
reduced the fair market value of the owner’s property as described above, the court
must either compel the condemnor to acquire the owner’s interest in the property
(and pay compensation) or declare the condemnor’s action void with respect to the
property and order the condemnor to pay the owner any damages resulting from the
taking.

Pinally, the bill reduces from six years to three years the statute of limitations
applicable toafitreage condemnation actions.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTioN 1. 32.10 (title) of the statutes is amended to read:

32.10 (title)

Proceedings instituted by
property owner.

SecTIoN 2. 32.10 of the statutes is renumbered 32.10 (3) and amended to read:

32.10 (3) If any property kastssnacewpied is taken by a person possessing the

power of condemnation and if the person has not exercised the power, the owner, te

king, may institute
condemnation proceedings, under this section by filing a verified

petition te with the circuit judge court of the county wherein in which the land

(4) The petition shall describe the land property, state the person against which
the eendemnation proceedings are instituted and_describe the useto-which-it-has

b action by the person against which the

proceedings are instituted that is alleged to constitute a taking. A copy of the petition

B
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BILL SECTION 2

which the proceedings are instituted. The petitioner asshall be the plaintiff and the
eceupying person as alleged to have taken the pronerty shall be the defendant. The

(8) If the court determines that the defendant is-eeeupyingsueh has taken the

property of the plaintiff under sub. (1) (a) or (b) without havimssiberishitoeo=so
exercising the power of condemnation, it shall treat the matter in accordance with

the provisions of this subchapter assuming the plaintiff has received from the
defendant a jurisdictional offer and has failed to accept the same affer and assuming
the plaintiff is not questioning the right of the defendant to condemn the property
se-oceupied.

SECTION 3. 32.10 (1) of the statutes is created to read:

32.10 (1) In this section “taking” means any of the following:

(a) The physical confiscation of property by a person possessing the power of
eminent domain.

(b) The occupation of property by a person possessing the power of
condemnation.

(c) Any action by a person possessing the power of condemnation that directly
reduces the fair market value of a person’s property by more than 50%.

SECTION 4. 32.10 (2) of the statutes is created to read:

32.10 (2) This section does not apply to the failure to act on the part of a person
possessing the power of condemnation or to any action taken by such a person that

IS a reasonable response to an obligation required by state or federal law.
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BILL SECTION 5

SecTIoN 5. 32.10 (6) of the statutes is created to read:

32.10 (6) If the court determines that the defendant has taken the property of
the plaintiff under sub. (1) (c) without exercising the power of condemnation, the
court shall do one of the following:

(a) Treat the matter as described in sub. (5).

(b) Declare the defendant’s action void with respect to the property and order
the defendant to pay the plaintiff any damages resulting from the taking.

SecTIoN 6. 32.10 (7) of the statutes is created to read:

32.10 (7) Nothing in this section prohibits, or prescribes the procedure for, an
action under article I, section 13, of the constitution.

SecTioN 7. Initial applicability.

(1) This act first applies to takings that occur on the effective date of this
subsection.

(END)
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