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July 26, 1999

Representative Gregg Underheim
P.0. Box 8953
Madison, WI 53708

Via Fax & U.S. Mail
Dear Gregg:

Thank you for your support in our request for the creation of a legislative exception to
Wisconsin Statutes Sections 125 31 & 125.33. Althongh the original intent behind the
statutes was to prevent large breweries from monopolizing the retail liquor market, these
statutes wete created well before the onset of brew-pubs, ot restaurants that produce a
small quantity of beer on site. Unfortunately, today family restaurant busipesses like ours
may be in violation of these statutes, since the establishment of just one brew-pub may
jeopardize the ownership of restaurants that have been in existence for over 30 years.

We are asking the legislature to put jnto place an exception that would exclude “brew-
pubs” from these “tied house laws”. A standard threshold used in the industry to
distinguish between brew-pubs and even small breweries is the production of less 10,000
barrels (bbl) a year. To help put tiis into perspective, last year Fox River Brewing Co.,
LLC produced a total of 1,023 bbl. Miller Brewing Co. produced 6,361,244 bbl in the
State of Wisconsin. , :

The following is an example of the language that we would like to see added to Sections
125.31 and 125.33:

Excmaption for Brew-Pubs — The restrictions contained in sections 125.31 and
125.33 do not apply to any brew-pubs with an annual volume of less than 10,000 bbl.

Thank you again for your support, in what is a crucial exception for those of us

resiaurateurs.
Sincerely,
1
TS - ¢ S
. Supple John F. Supple,
ox River Brewing Co. Fox River Brewing Co.
pizza & Corporate Office:

T
% 1501 Arboretum Drive 020.232.2334
Oshkosh, Wisconsin 54901 FAX 920.232.9671




Section #. 125.31 (1) of the statutes islamended to read:

125.31 (1) jNotwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may maintain and operate
a place on brewery premises and a place onreal estate owned by the brewer or a subsidiary or affiliate
corporation or limited liability company for the sale of fermented malt beverages for Wthh a Class
“B” license is required for each place; but not more than 2-sueh Class “B” licenses shatt{be’issued
to any brewe , Notwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may als:own, maintain or
operate places for the sale of fermented malt beverages at the state fair park or on any county fair-
grounds lgcated in this state. Any Class “B” license necessary in connection with this subsection
shall be /issucd to the brewer. Notwithstanding s. 125.33 (1), a brewer may own the furniture, fix-
tures, /t/'lttings, furnishings and equipment on such premises and shall pay any license fee or tax

/
), .
required for the operation of the premises.
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Section #. 125.31 (3) (b) of the statutes is amended to read:

125.31 (3) (b) To persons other than licensees and permittees, if the brewer obtains a Class “A”

license.
W*ﬁ 79:-1980-7-9353=1+994-a-3271993 a. ll%:_2_1§_,__2_1_§,_421_.__,

(€h4

nilsepe(Irbunx13) Fri-Aug-6-1999 9:09 am



2355/Pif,

J&?.__/ ot

] “ . s _ o
Tt dvaly  allows  wore g 2

‘ —pr—— ' A
~ €8/, Tht Lvaby alg, emu’m il beweref Lom

1 o
lncwqﬁ tapoSess Jnolesale A% (Tunse o oo

: l
h 96” [ 78 er RV Kguéomno'h‘n\/\ 0n {"I\l

‘ )
L‘thcv’vﬁ_seg w\«(rt S Q( z:vu( W\Juholf‘d‘\)rfc{‘

i 4 .
’rLe /(mhq\wj Vupuahv 45&54’ YARAN amf)h'm

dam S, 1T5.33 . Sk [1S, 31/0 dmév, {)@mleg

A "4)(5V‘~_.D‘h‘w\ 1o Se 115, 33/\ 'TL;S €>‘xé‘ﬁm

™

~J

@prx_{)ﬁ'm/\ - £S a//f-m{ L J({m Ai/ch. Sea i 48 WMee t

,,,,,,,, { A

 the  neds o J«f J/&Léw iepeet. 1.J v dogy \Aoﬂ

S —/,(z(/*\pi:m\z\) r mwc/'\ Piem ley ne L«
Plesse ey Am M; c( x( 'g’"z‘*‘*’wﬂ e

(e &L\aﬁ,, \/“W mculﬁ

—Ped



DRAFTER’S NOTE LRB-3358/P1ldn
FROM THE PEN:kmg;jf
LEGISLATIVE REFERENCE BUREAU

August 6, 1999

This draft allows more than 2 Class “B” licenses to be issued to a brewery that,
together with its affiliates, provides less than 10,000 barrels of beer per year. The draft
also exempts all breweries from having to possess a wholesaler’s license in order to sell
beer for consumption on the premises where sold and manufactured.

The drafting request asked for an exemption from s. 125.33. Section 125.31 (1)
already provides an exemption to s. 125.33 (1). This existing exemption, as affected
by this draft, seems to meet the needs of the drafting request. If it does not, and
additional exemptions are required, please let me know.

Please review this draft closely to ensure that it meets your needs.

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926
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State of Rlisconsin
1999 - 2000 LEGISLATURE LRB-3358/Rf
PEN:kmg:jf

AN ACT tsamend 125.31 (1) and 125.31 (3) (b); and fo create 125.02 (1m) of the
statutes; relating to: the number of Class “B” licenses that may be issued to

certain brewers.

Analysis by the Legislative Reference Bureau
feliminary draft. An analysis wil ided i _ sion.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 125.02 (1m) of the statutes is created to'read:

125.02 (1m) “Barrel” means 31 U.S. gallons.

SECTION 2. 125.31 (1) of the statutes is amended to read:

125.31 (1) Notwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may
maintain and operate a place on brewery premises and a place on real estate owned
by the brewer or a subsidiary or affiliate corporation or limited liabilit'y company for

the sale of fermented malt beverages for which a Class “B” license is required for each
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1999 — 2000 Legislature -2- LRB-3358/P1
PEN:kmg:jf
SECTION 2

place, but not more than 2 such Class “B” licenses shall may be issued to any brewer
that, together with all fermented malt beverages manufactured during the year by
all brewers associated with that brewer through common ownership, management
or control, manufactures 10,000 or more barrels of fermented malt beverages in one

year, Notwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may alse own,
maintain or operate places for the sale of fermented malt beverages at the state fair
park or on any county fairgrounds located in this state. Any Class “B” license
necessary in connection with this subsection shall be issued to the brewer.
Notwithstanding s. 125.33 (1), a brewer may own the furniture, fixtures, fittings,
furnishings and equipment on such premises and shall pay any license fee or tax

Notwithstanding s 125.28m'

required for the operation of the premises. f

— e
SECTION 3. 125.31 (3) (b) of the statutes is amended to read: ;

125.31 (3) (b) To persons other than licensees and permittees, if the brewer

obtains a Class “A” or Class “B” license.

(END)
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1999-2000 DRAFTING INSERT LRB-3358/1ins
FROM THE PEN...........
LEGISLATIVE REFERENCE BUREAU

Under current law, alcohol beverages are generally distributed from the
manufacturer to the consumer under a three-tier distribution system:gthe v
manufacturer may sell only to a wholesaler or rectifier (a person who blends, refines
or purifies distilled spirits or wines); the wholesaler or rectifier may sell only to a
wholesaler or to a retailer; the retailer may sell only to the consumer. With specific
exceptions, no person may sell outside the three—tier system and no person may sell
alcohol beverages to a consumer unless the seller possesses a license or permit
authorizing the sale. A specific exception allows a brewer to provide its fermented
malt beverages (beer) free of charge, for consumption on the brewery premises.
Another exception allows a brewer to sell beer, for consumption on or off the
premises, at not more than two licensed locations:/@-ne location on brewery premises
and one location on real property owned by the brewery, or its subsidiary or affiliate.

This bill affects the number of premises from which a smaller brewer may sell
its beer directly to consumers. The bill limits the two-location restriction (of selling
beer to consumers at only two locations) to apply only to brewers that manufacture
10,000 or more barrels of beer in one year (310,000 U.S. gallons). Under the bill, a
brewery that, considered together with the production of all of its associated
breweries, produces less than 10,000 barrels of beer per year may operate an
unlimited number of licensed premises, on real property owned by the brewery, or
its subsidiary or affiliate, that are licensed to sell beer for consumption on or off the
premises. .

~~~~~~ —Alse-under current law, a brewery that purchases beer directly from- er

brewery for resale to consumers TUSt-pessess-a Wholesaler’s license issued by the
municipality in Whl;xizfliwﬁ‘mle whlesaler’s businesst cted. This bill
specifies that a-breWery is not required to possess a wholesaler’s permit t6 er

manufaétured on the premises.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

[ Cud Tnky)
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DRAFTER’'S NOTE LRB-38358/1dn
FROM THE PEN:kmg:mrc
LEGISLATIVE REFERENCE BUREAU

September 20, 1999

Representative Underheim:

I deleted language from LRB-3358/P1 specifying that a brewer who holds a Class
“B” license need not obtain a wholesaler’s license to sell its own beer. Section125.28
(2) (b) 1. b. already accomplishes this.

Paul E. Nilsen
. Legislative Attorney
Phone: (608) 261-6926
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State of Wisconsin
1999 - 2000 LEGISLATURE

1999 BILL

AN ACT 26 amend 125.31 (1) and 125.31 (3) (b); and #o create 125.02 (1m) of the
statutes; relating to: the number of Class “B” licenses that may be issued to

certain brewers.

Analysis by the Legislative Reference Bureau .

Under current law, alcohol beverages are generally distributed from the
manufacturer to the consumer under a threetier distribution system: the
manufacturer may sell only to a wholesaler or rectifier (a person who blends, refines
or purifies distilled spirits or wines); the wholesaler or rectifier may sell only to a
wholesaler or to a retailer; the retailer may sell only to the consumer. With specific
exceptions, no person may sell outside the three-tier system and no person may sell
alcohol beverages to a consumer unless the seller possesses a license or permit
authorizing the sale. A specific exception allows a brewer to provide its fermented
malt beverages (beer) free of charge, for consumption on the brewery premises.
Another exception allows a brewer to sell beer, for consumption on or off the
premises, at not more than two licensed locations: one location on brewery premises
and one location on real property owned by the brewery, or its subsidiary or affiliate.

This bill affects the number of premises from which a smaller brewer may sell
its beer directly to consumers. The bill limits the two-location restriction (of selling
beer to consumers at only two locations) to apply only to brewers that/manufactu
10,000 or more barrels of beer in one year (3 10,000 U.S. gall —Under the bill, a
brewery that, considered together with the productioni of all i
breweries produces less than 10,000 barrels of beer per year may operate an
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1999 — 2000 Legislature -3- » PEN D
BILL | SECTION 3

125.31 (3) (b) To persons other than licensees and permittees, if the brewer

obtains a Class “A” or Class “B” license.

(END)
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DRAFTER’S NOTE LRB-3358/2dn
FROM THE PEN:kmg:jf
LEGISLATIVE REFERENCE BUREAU

October 29, 1999

Representative Underheim,

This draft replaces “common ownership, management or control” with a
classification of “controlled group of corporations”, as determined under federal tax
law. Only 2 licenses may be issued for each brewer who belongs to a controlled group
of corporations that collectively produces 10,000 or more barrels of beer. Since each
brewer in that controlled group may hold 2 licenses, the controlled group, collectively,
may hold a dozen licenses or more. OK?

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926
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1999 - 2000 LEGISLATURE LRB-335812
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%

AN ACTto amend 125.31 (1) and 125.31 (3) (b); and o create 125.02 (1m) of the

statutes; relating to: the number of Class “B” licenses that may be issued to

Smel]
certain frewers.

Analysis by the Legislative Reference Bureau

Under current law, alcohol beverages are generally distributed from the
manufacturer to the consumer under a three-tier distribution system: the
manufacturer may sell only to a wholesaler or rectifier (a person who blends, refines
or purifies distilled spirits or wines); the wholesaler or rectifier may sell only to a
wholesaler or to a retailer; the retailer may sell only to the consumer. With specific
exceptions, no person may sell outside the three—tier system and no person may sell
alcohol beverages to a consumer unless the seller possesses a license or permit
authorizing the sale. A specific exception allows a brewer to provide its fermented
malt beverages (beer) free of charge, for consumption on the brewery premises. /5
Another exception allows a brewer to sell beer, for consumption on or off the
premises, at not more than two licensed locations: one location on brewery premises
and one location on real property owned by the brewery, or its subsidiary or affiliate,
——-—Tﬁi’s‘Bﬂl affects the number of premises from which a smaller brewgr;ma;usell 1
ity beer directly to consumers. The bill limits the twtlstmlon (of selling
bder to consumers at oitty-bwa locatlons)MwLyMy o brewers that are members
ofia controlled group of corpers hat.collectively manufactures 10,000 or more
barrels of beeri1r6ne year (310, 000 U.S. gallons)—Hader the bill, a brewery that,

qonsidered together with the production of all breweries associater if through
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common OWHET:
beer per_year-may-operat e -Hee o
property owned by the brewery, or its subSJdlary or aﬁihate, that are licensed oS¢
beer for consumption on _or off the premises,
Brmition see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcCTION 1. 125.02 (1m) of the statutes is created to read:

_125.02 (1m) “Barrel” means 31 U.S. gallons.

SECTION 2. 125.31 (1) of the statutes is amended toread:

“"“’1w2%§t.31 (1) Notwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may

the sale of fermented malt beverages for which a Class “B”Ji énseis required for each
place, but not more than 2 such Class{B” licenses shéll may be issued to any brewer

that is a_component member of a controlled group of corporations, as determined

tnder 26 USC 1563, that collectivel stures 10,000 or more barrels of

. Notwithstandinkess. 125.29 (2) and 125.33 (1),

or tax required for the o ion of the premises.

SECTION 3. 125.31 (3) (b) of the statutes is amended to read:
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125.31 (8) (b) To persons other than licensees and permittees, if the brewer
obtains a Class “A” or Class “B” license.

(END)
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A brewer is required to hold a Class “B” ljeénse (authorizing the retail sale of
beer for consumption on or off the premises where sold) for each such location.

is bill allows small brewers to hold Class “B” licenses for any number of
qualifying restaurants, in addition to the @ other licensed locations. The bill defines
a “small brewer” as a brewer that, together with all related brewer”s, produces less
than 10,000 barrels (3 10,09_Q U.S. gallons) of beer in one year. The following are all
considered related brewerjjgs: brewergps that are owned by a common majority
owner, whether the brew%_as are corporations, sole proprietorships or partnerships;
brewer#fs that are consideéred/one taxpayer under federal occupational tax law;
brewe\xﬁ that are franchise&g or the franchis6r of the brewerff; and brewerj#s that

—

=, .
are franchisees of the bre/ ’s franchisor. —
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SECTION 1 125.31 (1) of the statutes is renumbered 125.31(1}(a)2. and
amended to read:

125.31 (1) (a) 2. Nogvxliéhstanding ss. 125.29 (2) and 1252.33 (1), a brewer may
maintain and operate-a/place on brewery premises andaﬁ)% on real estate owned
by the brewer or a subsidiary or affiliate corporation or limited liability company for
the sale of fermented malt beverages for which a Class “B” license is required for each

v .
place, but not more than 2 such Class “B” licenses shall be issued to any brewer. [This
Z Y

subdivision does not apply to a small brewer.
(b) Notwithstanding ss. 125.29 (2) and 125.33 (1), a brewer may alse own,

maintain or operate places for the sale of fermented malt beverages at the state fair

park or on any county fairgrounds located in this state, in addition to places
authorized under par. (a).

(c) Any Class “B” license necessary in connection with this subsection shall be

issued to the brewer.
(d) Notwithstanding s. 125.33 (1), a brewer may own the furniture, fixtures,
fittings, furnishings and equipment on such premises and shall pay any license fee

or tax required for the operation of the premises.

History: 1981 c.79; 1989 a. 253; 1991 a. 32; 1993 a. 112, 213, 215, 491.

SECTION 2. 125.31 (1) (a) 1. of the statutes is created to read:

125.31 (1) (a) 1. In this paragraph, “small brewer” means a brewer that,
together with the fermented malt beverages manufactured by all of the following,
manufactures less than 10,000 barrefl;éf beer annually: :

a. All brewers that share membership with the brewer in a controlled group of

brewers, as determined under 26 USC 5051 (a) (2) (B).
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b. All brewers considered with the brewer as one taxpayer under 27 CFR
25.111b (b).

c. All franchisees, as defined in s. 553.03 (5)‘,/o'f the brewer.

d. All franchisees, as defined in s. 553.03 (5‘){ of the brewer’s franchisor, as
defined in s. 553.03 (é/).

e. The franchisor, as defined in s. 553.03 (6‘)/, of the brewer.

SEcTION 3. 125.31 (1) (a) 3. of the statutes is created to read:

125.31 (1) (a) 3. Notwithstanding ss. 125.29 (2) and 125.33 (1), a small brewer
may maintain and operatef the{oltawibg plaged for the sale of fermented malt
beveragespone place on brewery premises; one place on real estate owned by the
brewer or a subsidiary or affiliate corporation or limited liability company; and any

number of restaurants in each of which the sale of alcohol beverages accounts for less

than 50% of its gross receipts.lA Class “B” license is required for each place described

in this subdivision. . }ib‘

(@ nd F‘A}f/,i)

7-1
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December 1, 1999

Representative Underheim,

Because 26 USC 1563 (referenced in LRB-3358/2) excludes certain franchised
corporations from consideration as a “component member of a controlled group of
corporations”, this draft also specifically counts the beer produced by the brewer’s
franchisor and by all franchises related to the brewer.

Because 26 USC 1563 contains an 80% ownership requirement to be considered
“under common ownership”, I substituted a reference to 26 USC 5051 (a) (2) (B), which
reduces the minimum ownership requirement to “more than 50%” (a controlling
ownership). 26 USC 5051 (a) (2) (B) is used to determine whether a brewer
manufactures less than 2,000,000 barrels of beer (and so is entitled to a reduced rate
of federal occupational tax). : '

For purposes of determining whether a brewer is a “small brewer” (and eligible for
an unlimited number of Class “B” licenses for qualified restaurants), that br ’s
production is considered along with the of all of the Tollowing: voduCtie

1Al corporations connected to the brewer through stock ownership with a common
parent corporation, or owned by the same 5'0r fewer owners. Corporations{which the
parent corporation, or other owners, owns at least 50% of the voting stock are
considered connected to the brewer. See 26 USC 5051 (a) (2) (B). that are

2VAll partnerships and sole proprietorshipsjewaed at least 50%,by an owner common
o the brewer. See 27 CFR 25.111b (b). 7 endd

3“All franchises granted by the brewer. Note that the definition of “franchise”, taken
from Wisconsin’s Franchise Investment Law, is very broad.,See s. 553.22 for franchises
that are excluded from the Franchise Investment Law/but which are considered
franchises under this draft.

4“The franchisor of the brewer.

5.‘/ All franchises granted by the franchisor of the brewer.

Finally, note that this draft inverts LRB—3358/2. That draft limited the 2-license

limitation to larger brewers. Instead, this LRB-3358/3 allows additional Class “B”
licenses to be issued to a “small brewer” for qualifying restaurants.

Please read this draft very closely to ensure that it meets your needs.

Pb

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926
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December 1, 1999

Representative Underheim,

Because 26 USC 1563 (referenced in LRB-8358/2) excludes certain franchised
corporations from consideration as a “component member of a controlled group of
corporations”, this draft also specifically counts the beer produced by the brewer’s
franchisor and by all franchises related to the brewer.

Because 26 USC 1563 contains an 80% ownership requirement to be considered
“under common ownership”, I substituted a reference to 26 USC 5051 (a) (2) (B), which
reduces the minimum ownership requirement to “more than 50%” (a controlling
ownership). 26 USC 5051 (a) (2) (B) is used to determine whether a brewer
manufactures less than 2,000,000 barrels of beer (and so is entitled to a reduced rate
of federal occupational tax). '

For purposes of determining whether a brewer is a “small brewer” (and eligible for
an unlimited number of Class “B” licenses for qualified restaurants), that brewer’s
production is considered along with the production of all of the following:

1. All corporations connected to the brewer through stock ownership with a common
parent corporation, or owned by the same 5 or fewer owners. Corporations in which
the parent corporation, or other owners, owns at least 50% of the voting stock are
considered connected to the brewer. See 26 USC 5051 (a) (2) (B).

2. All partnerships and sole proprietorships that are at least 50% owned by an owner
common to the brewer. See 27 CFR 25.111b (b).

3. All franchises granted by the brewer. Note that the definition of “franchise”, taken
from Wisconsin’s Franchise Investment Law, is very broad. See s. 553.22 for franchises
that are excluded from the Franchise Investment Law but which are considered
franchises under this draft.

4, The franchisor of the brewer.
5. All franchises granted by the franchisor of the brewer.

Finally, note that this draft inverts LRB-3358/2. That draft limited the 2-license
limitation to larger brewers. Instead, this LRB-3358/8 allows additional Class “B”
licenses to be issued to a “small brewer” for qualifying restaurants.

Please read this draft very closely to ensure that it meets your needs.

Paul E. Nilsen
Legislative Attorney
Phone: (608) 261-6926



