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1999 WISCONSIN ACT 188

AN ACTto renumber946.43;to amendl146.81 (4), 252.11 (5m), 252.11 (7), 252.15 (2) (a) 6., 252.15 (5) (a) 17.,
302.11 (19) (a) 2., 901.05 (2) (intro.), 901.05 (3), 938.296 (3) (intro.), 938.296 (6), 938.299 (4) (b), 938.373 (1),
939.50 (1) (intro.), 939.62 (2m) (a) 2m. b., 939.635 (1), 939.635 (2) (b), 950.04 (1v) (d), 968.38 (3) (intro.), 971.13
(4) and 973.0135 (1) (b) 2.; atwicreate938.296(2m), 938.296 (5), 938.346 (1) (ec), 946.43 (2m), 968.38 (2m) and
968.38(5) of the statuteselating to: prisoners throwing or expelling bodily substances at or toward others, testing
for the presence of communicable diseases in certain criminal defendants and juveniles alleged to be delinquent or
in need of protection or services and providing a penalty.

The people of the state of Wisconsin, represented in No sample used for performance of a test under this sub-
senate and assembly, do enact as follows: section may disclose the name of the test subject.
SecTion 3. 252.11 (7) of the statutes is amended to
SecTion 1. 146.81 (4) of the statutes is amended to read:
read: 252.11(7) Reports, examinations and inspections
146.81(4) “Patient health care records” means all and all records concerning sexually transmitted diseases
records related to the health of a patient prepared by orare confidential and not open to public inspection, and
underthe supervision of a health care provider, including shall not be divulged except as may be necessary for the
the records required under s. 146.82 (2) (d) and (3) (c),preservation of the public health, in the course of com-
but not those records subject to s. 51.30, reports collectednitmentproceedings under sub. (5) or as provided under
under s. 69.186, records of tests administered under ss. 938.296 (4) or (59r 968.38 (4) or (5) If a physician
252.15 (2) (a) 7., 343.305, 938.296 (4) orqbp68.38 has reported a case of sexually transmitted disease to the
(4) or (5) fetal monitor tracings, as defined under s. department under sub. (4), information regarding the
146.817 (1), or a pupil’s physical health records main- presence of the disease and treatment is not privileged

tained by a school under s. 118.125. when the patient or physician is called upon to testify to
SecTIoN 2. 252.11(5m) of the statutes is amended to the facts before any court of record.
read: SecTioN 4. 252.15 (2) (a) 6. of the statutes is

252.11(5m) A health care professional, as defined in amended to read:
s. 968.38 (1) (a), acting under an order of a court under  252.15(2) (a) 6. A health care professional acting
S. 938.296 (4) or (5)r 968.38 (4) or (5nay, without first under an order of the court under subd. 7. or s. 938.296
obtaininginformed consent to the testing, subject an indi- (4) or (5)or 968.38 (4) or (5)nay, without first obtaining
vidual to atest or a series of tests to ascertain whether thatconsent to the testing, subject an individual to a test or a
individual is infected with a sexually transmitted disease. series of tests to detect the presence of HIV, antigen or

* Section 991.11, V¥coNnsINSTATUTES 1997-98: Effective date of acts. “Every act and every portion of an act enacted by the legislature over
the governor’s partial veto which does not expressly prescribe the time when it takes effect shall take effect on thigsddgtaftéipublication
as designated” by the secretary of state [the date of publication may not be more than 10 working days after the dangf enactm
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nonantigenigroducts of HIV or an antibody to HIV. No test or tests as specified in sub. (5) (a) to (e), if all of the
sample ged for laboratory test purposes under this subdi- following apply:

visionmay disclose the name of the test subject, and, not-  (a) The victim or alleged victim, if an adult, or the
withstandingsub. (4) (c), the test results may not be made parent, guardian or legal custodian of the victim or

part of the individual’s permanent medical record. alleged victim, if the victim or alleged victim is a child,
Section 5. 252.15 (5) (a) 17. of the statutes is requests the district attorney or corporation counsel to
amended to read: apply for the order.
252.15(5) (a) 17. To an alleged victim or victim, to (b) The district attorney or corporation counsel has

a health care professional, upon request as specified in sprobablecause to believe that the act or alleged act of the
938.296 (4) (e).or (5) (& 968.38 (4) (c).or (5) (cvho juvenilethat constitutes a violation of s. 946.43 (2m) car-
provides care to the alleged victim or victim and, if the ried a potential for transmitting a communicable disease
alleged victim owictim is a minor, to the parent or guard-  to the victim or alleged victim and involved the juvenile’s
ian of the alleged victim or victim, under s. 938.296 (4) plood, semen, vomit, saliva, urine or feces or other bodily

or (5)or 968.38 (4) or (5) _ substance of the juvenile.

SecTion 6. 302.11 (19g) (a) 2. of the statutes is SecTioN 10. 938.296 (3) (intro.) of the statutes is
amended to read: amended to read:

302.11(1g) (a) 2. Any felony under s. 940.02, 938.296(3) (intro.) The district attorney or corpora-

940.03, 940.05, 940.09 (1), 940.19 (5), 940.195 (5), {ion coursel may apply for an order under sub. (2) or (2m)
940.21,940.225 (l) or (2), 940.305 (2), 940.31 (l) or (2) at any of the following times:

(b), 943.02, 943.10 (2), 943.23 (1g) or (1m), 943.32 (2), g0y 11. 938.296 (5) of the statutes is created to
946.43 (1m)948.02 (1) or (2), 948.025, 948.03 (2) (a) or |o4q-
(C), 948.05, 948.06, 948.07, 948.08, 948.30 (2), 948.35 938.2965) On receipt of an application for an order

(1) (b) or (c) or 948.36. undersub. (2m), the court shall set a time for a hearin
. _ . , gon
ame?ﬁgTelc(j)To :.eag_m.os (2) (intro.) of the statutes is the application. If the juvenile has been found not com-
S . . petent to proceed under s. 938.30 (5), the court may hold
901.05(2) (intro.) Except as provided in sub. (3), t_he a hearing under this subsection only if the court first
results of a test or tests for the presence of HIV, antigen . > ;
or nonantiaenic oroducts of HIV or an antibody to HIV determines that the probable cause finding can be fairly
g P y made without the personal participation of the juvenile.

bmi I | 038.296 ('Arjdotr , after hearing, the court finds probable cause to believe
968.38 (4)are not admissible during the éoursé of a civil that the act or alleged act of the juvenile that constitutes
or criminal action or proceeding or an administrative pro- a violation of s. 946.43 (2m) carried a potential for trans-

ceeding, as evidence of a person’s character or a trait of‘?‘“_‘”g a cqmmunicable_ disea_lse to the victim or aIIeg_ed
his or her character for the purpose of proving that he orV'CIJFIm a”‘?' 'nVOIVde the juver:me; b(;(_)l()d’ sbemen, VOT“H

she acted in conformity with that character on a particular S/Va&; Urine or feces or other bodily substance of the
occasion unless the evidence is admissible under S_juvenlle, the court shall order the juvenile to submit to a

904.04 (1) or 904.05 (2) and unless the following proce- test or a series of tests administered by a health care pro-
dures are used: fessional taletect the presence of any communicable dis-

SecTion 8. 901.05 (3) of the statutes is amended to €aS€hat was potentially transmitted by the act or alleged
read: act of the juvenile. The court shall require the health care
901.05(3) The results of a test or tests under s. Professional who performs the test or series of tests to
938.296 (4) or (5pr 968.38 (4) or (5and the factthata  refrain, notwithstanding s. 252.15 (4) (c), if applicable,
person has been ordered to submit to such a test or tes#0m making the test results part of the juvenile’s perma-
under s. 938.296 (4) or (By 968.38 (4) or (Sare not nent medical record and to disclose the results of the test
admissible during the course of a civil or criminal action to any of the following:
or proceeding or an administrative proceeding. (@) The parent, guardian or legal custodian of the
SecTion 9. 938.296 (2m) of the statutes is created to juvenile.
read: (b) The victim or alleged victim, if the victim or
938.296(2m) In a proceeding under s. 938.12 or alleged victim is an adult.
938.13 (12) in which the juvenile is alleged to have vio- (c) The parent, guardian or legal custodian of the vic-
lated s. 946.43 (2m), the district attorney or corporation tim or alleged victim, if the victim or alleged victim is a
counsel shathpply to the court for an order requiring the child.
juvenile tosubmit to a test or a serieste$ts administered (d) The health care professional that provides care for
by a health care professional to detect the presence othe juvenile, upon request by the parent, guardian or legal
communicable diseases and to disclose the results of theustodian of the juvenile.
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(e) The health care professional that provides care forjurisdiction of the court assigned to exercise jurisdiction
the victim or alleged victim, upon request by the victim under this chapter and ch. 48 and, except as provided in
or alleged victim or, if the victim or alleged victim is a s. 938.296 (4) and (5¢onsents.
child, upon request by the parent, guardian or legal custo- ~ SectioN 15t. 939.50 (1) (intro.) of the statutes is

dian of the victim or alleged victim. amended to read:
SecTioN 12. 938.296 (6) of the statutes is amended ~ 939.50(1) (intro.) Except as provided in ss. 946.43
to read: (2m) (a),946.83 and 946.85, felonies in chs. 939 to 951

938.2966) The court may order the county to pay for are classified as follows:
the cost of a test or series of tests ordered under sub. (4) Section 16. 939.62 (2m) (a) 2m. b. of the statutes is
or (5). This subsection does not prevent recovery of rea- gmended to read:
sonable contribution toward the cost of that test or series 939.62(2m) (a) 2m. b. Any felony under s. 940.01,
of tests from the parent or guardian of the juvenile as theg40.02, 940.03, 940.05, 940.09 (1), 940.16, 940.19 (5),
court may order based on the ability of the parent or 940.195(5), 940.21, 940.225 (1) or (2), 940.305, 940.31,
guardian to pay. This subsection is subject to s. 301.03941 327 (2) (b) 4., 943.02, 943.10 (2), 943.23 (1g), (1m)

(18). ~or (1r), 943.32 (2), 946.43 (1mP48.02 (1) or (2),
SecTion 13. 938.299 (4) (b) of the statutes is 948025, 948.03 (2) (a) or (c), 948.05, 948.06, 948.07,
amended to read: ~948.08, 948.30 (2), 948.35 (1) (b) or (c) or 948.36.

938.2994) (b) Except as provided in's. 901.05, nei-  gecrion 17. 939.635 (1) of the statutes is amended
ther common law nor statutory rules of evidence are (, raaq-

binding at avaiver hearing under s. 938.18, a hearing for 939.6351) Except as provided in sub. (2), if a person

a juvenile held in cfustogiy un_lder ﬁ 938"21’ a heharing who has been adjudicated delinquent is convicted of vio-
under s938.296 (4) for a juvenile who is alleged to have |.inq 5 940 .2¢1) while placed in a secured correctional

viclated s. 940.225, 948.02, 945.025, 948.05 or 948'(?6’facility, as defined in s. 938.02 (15m), a secure detention

a”hea(rjirlq rL]mder 'S.I ?33'2984%511;0(;"" igvenili_ Wh? IS facility, as defined in s. 938.02 (16), or a secured child
alieged to have vioiated s. : mlispositiona caringinstitution, as defined in s. 938.02 (15g), or is con-

hearing, oany postdispositional hearing under this chap- victed of violating s. 940.20 (2m), the court shall sen-

ter. .At those hearings, the pour‘[ shall admit all testimony tencethe person to not less than 3 years of imprisonment.
having reasonable probative value, but shall exclude . . . ) .
Except as provided isub. (2), if a person is convicted of

immaterial, irrelevant or unduly repetitious testimony or . " . .
evidence that is inadmissible under s. 901.05. Hearsayv.'matIng 5.-946-434—1@”“"? placed in a secured correc-
tional facility, as defined in s. 938.02 (15m), a secure

evidenceamay be admitted if it has demonstrable circum- detention facility, as defined in s. 938.02 (16). or a

ntial ran f trustworthiness. Th rt shall ) . _
stantial guarantees of trustworthiness € court sha secured child caring institution, as defined in s. 938.02

give effect to the rules of privilege recognized by law.
The court shall apply the basic principles of relevancy, (159), the c.:ourt.shall sentence EFson to not less than
5 years of imprisonment.

materiality and probative value to proof of all questions b h .
of fact. Objections to evidentiary offers and offers of __ SECTION 18. 939.635 (2) (b) of the statutes is
proof ofevidence not admitted may be made and shall be@Mended to read:

noted in the record. 939.635(2) (b) That imposing the applicable pre-
SecTion 14. 938.346 (1) (ec) of the statutes is created sumptive minimum sentence specified in sub. (1) is not
to read: necessary tdeter the person or other persons from com-

938.346(1) (ec) The procedure under s. 938.296 mittﬁng violations of s. 940.20 (1.) or 946.£le)other
under which the victim, if an adult, or the parent, guard- Similar offenses while placed in a secured correctional
ian or legal custodian of the victim, if the victim is a child, facility, as defined in s. 938.02 (15m), a secure detention
may request an order requiring a juvenile who is alleged facility, as defined in s. 938.02 (16), or a secured child
to have violated s. 946.43 (2m) to submit to a test or acaring institution, as defined in s. 938.02 (15g), or from
series ofests to detect the presence of communicable dis-committing violations of s. 940.20 (2m).
eases and to have the results of that test or series of tests SECTION 19. 946.43 of the statutes is renumbered

disclosed as provided in s. 938.296 (5) (a) to (e). 946.43 (1m). _
SecTion 15. 938.373 (1) of the statutes is amended ~ SECTION 20. 946.43 (2m) of the statutes is created to
to read: read:

938.373(1) The court assigned to exercise jurisdic- 946.43(2m) (a) Any prisoner confined to a state
tion under this chapter and ch. 48 may authorize medicalprison orother state, county or municipal detention facil-
services including surgical procedures when needed ifity who throws or expels blood, semen, vomit, saliva,
the court assigned to exercise jurisdiction under this urine,feces or other bodily substance at or toward an offi-
chapter and ch. 48 determines that reasonable causeer, employe or visitor of the prison or facility or another
exists for the services and that the juvenile is within the prisoner othe prison or facility under all of the following
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circumstances may be fined not more than $10,000 ortimes,and, within those times, shall do so as soon as pos-
imprisoned for not more than 2 years or both: sible so as to enable the court to provide timely notice:
1. The prisoner throws or expels the blood, semen,  SecTion 24. 968.38 (5) of the statutes is created to
vomit, saliva, urine, feces or other bodily substance with read:
the intent that it come into contact with the officer, 968.38(5) The court shall set a time for a hearing on
employe, visitor or other prisoner. the matter under sub. (2m) during the preliminary
2. The prisoner throws or expels the blood, semen, examination, isub. (3) (a) applies; after the defendant is
vomit, saliva, urine, feces or other bodily substance with bound over for trial and before a verdict is rendered, if
the intent either to cause bodily harm to the officer, sub. (3) (b) applies; after conviction or a finding of not
employe, visitor or other prisoner or to abuse, harass,guilty by reason of mental disease or defect, if sub. (3) (c)
offend,intimidate or frighten the 6€er, employe, visitor applies; or, subject to s. 971.13 (4), after the determina-
or other prisoner. tion that the defendant is not competent, if sub. (3) (d)
3. The diicer, employe, visitor or other prisoner does applies. The court shall give the district attorney and the
not consent to the blood, semen, vomit, saliva, urine, defendant notice of the hearing at least 72 hours prior to
feces or other bodily substance being thrown or expelledthe hearing. The defendant may have counsel at the hear-
at or toward him or her. ing, and counsel may examine and cross—examine wit-
(b) A court shall impose a sentence for a violation of nesses. If the court finds probable cause to believe that
par. (a) consecutive to any sentence previously imposedhe act or alleged act of the defendant that constitutes a
or which may be imposed for any crime or offense for violation of s. 946.43 (2m) carried a potential for trans-
which the person was in custody when he or she com-mitting a communicable disease to the victim or alleged

mitted the violation of par. (a). victim and involved the defendant’s blood, semen, vomit,
Section 21. 950.04 (1v) (d) of the statutes is saliva, urine or feces or other bodily substance of the
amended to read: defendant, the court shall order the defendant to submit

950.04(1v) (d) To request an order for, and to be to a test or a series of tests administered by a health care
given the results of, testing to determine the presence ofprofessional taletect the presence of any communicable
a-sexually transmitted-disease-or-of any strain-of humandisease that was potentially transmitted by the act or
immunodeficiency virus,-of antigen-or nonantigen-prod- alleged act of the defendant. The court shall require the
ucts-of-any-strain-of-human-immunodeficiency-virus, or healthcare professional who performs the test to disclose
of an-antibody of any strain-of human-immunodeficiency the test results to the defendant. The court shall require

virus communicable diseaseas provided under ss. the health care professional who performs the test to

938.296 or 968.38. refrain, notwithstanding s. 252.15 (4) (c), if applicable,
SecTioN 22. 968.38 (2m) of the statutes is created to from making the test results part of the defendant’s per-
read: manent medical record and to disclose the results of the

968.38(2m) In a criminal action under s. 946.43 test to any of the following:
(2m), the district attorney shall apply to the circuit court (a) The alleged victim or victim, if the alleged victim
for his or her county for an order requiring the defendant or victim is not a minor.
to submit to a test or a series of tests administered by a (b) The parent or guardian of the alleged victim or
healthcare professional to detect the presence of commu-victim, if the alleged victim or victim is a minor.
nicable diseases and to disclose the results of the test or (c) The health care professional who provides care to
tests aspecified in sub. (5) (a) to (c), if all of the follow- the alleged victim or victim, upon request by the alleged
ing apply: victim or victim or, if the alleged victim or victim is a
(&) The district attorney has probable cause to believeminor, by the parent or guardian of the alleged victim or
thatthe act or alleged act of the defendant that constitutesvictim.
a violation of s. 946.43 (2m) carried a potential for trans- SecTioN 25. 971.13 (4) of the statutes is amended to
mitting a communicable disease to the victim or alleged read:
victim and involved the defendant’s blood, semen, vomit, 971.13(4) Thefact that a defendant is not competent
saliva, urine or feces or other bodily substance of theto proceed does not preclude a hearing under s. 968.38 (4)
defendant. or (5)unless the probable cause finding required-under s.
(b) The alleged victim or victim who is not a minor 968.38-{4}o be made at the heariognnot be fairly made
or the parent or guardian of the alleged victim or victim without the personal participation of the defendant.
who is a minor requests the district attorney to apply for ~ Section 26. 973.0135 (1) (b) 2. of the statutes is

an order. amended to read:
SecTioN 23. 968.38 (3) (intro.) of the statutes is 973.0135(1) (b) 2. Any felony under s. 940.01,
amended to read: 940.02, 940.03, 940.05, 940.09 (1), 940.16, 940.19 (5),

968.38(3) (intro.) The district attorney may apply 940.195(5), 940.21, 940.225 (1) or (2), 940.305, 940.31,
undersub. (2) or (2mjor an order at any of the following  941.327 (2) (b) 4., 943.02, 943.10 (2), 943.23 (19), (1m)
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or (1r), 943.32 (2), 946.43 (1mP48.02 (1) or (2), SecTioN 27.Initial applicability.
948.025, 948.03 (2) (a) or (c), 948.05, 948.06, 948.07, (1) This act first applies to offenses committed on the
948.08, 948.30 (2), 948.35 (1) (b) or (c) or 948.36. effective date of this subsection.




