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The Honorable Tom Sykora, Chairperson

Assembly Committee on Housing

Room 3 North, State Capitol ‘ Covmpfien

P.0. Box 8953 J L mibar s
‘ LIVYZ

Madison, WI 53708-8953 ‘

Dear Representative Sykora:

Clearinghouse Rule 00-172 is currently within the final 10 days of your committee’s review
period. Under s. 227.19 (4) (b) 3., Stats., if an agency, on its own initiative, submits a germane
modification to a proposed rule to a committee within the final 10 days of a committee review
period, the review period of the committee is extended for 10 working days. The Department
has modified subdivision HFS 163.41 (2) (a)4., a section of proposed chapter HFS 163, relating
to certification for the identification, removal and reduction of lead-based paint hazards and the
issuance and registration of certificates of lead-free status and lead-safe status, and hereby
submits this germane modification, contained on the following page, for your committee’s

consideration.

A

It is our understanding that this submission extends your committee’s review until November 12,
2001.

Sincerely,
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' Wisconsin.gov .
1 West Wilson Street ® Post Office Box 7850 » Madison, WI 53707-7850 ¢ Telephone (608) 266-9622 » www.dhfs.state.wi.us
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HFS 163.41 (2) (a) 4. ‘Clearance.” A lead-free inspection shall include clearance under s.
HFS 163.14 (1) of the work area where more than 2 square feet of paint was removed or more
than 2 square feet of paint was disturbed in removing a painted component-was-removed, if
known, or of the dwelling units and common areas inspected under subd. 2., unless one of the

following is obtained:

a. A-When the paint has not been proven to be lead-free, a clearance report issued by an
appropriately certified person after the most recent removal of more than 2 square feet of paint or
removal of a painted component when the removal disturbed more than 2 square feet of

paintunless-the-paint-is-proven-to-belead-free. A certified individual involved with conducting

clearance that is included in a lead-free inspection may not be a property owner or an immediate
family member, agent or employee of a property owner or associated with a certified lead
company that is directly or beneficially owned, controlled or managed by a property owner, or

by an immediate family member, agent or employee of a property owner.

b. The following statement signed by the property owner or the property owner's agent or

employee and dated at the time of signature: “During the previous 12 months, no person
removed a total of more than 2 square feet of paint or disturbed more than 2 square feet of paint

When removmg a pamted component from the real property mcludcd in this lead-free inspection.




State of Wisconsin
Department of Health and Family Services”

Scott McCallum, Governor
Phyllis J. Dubé, Secretary

November 12, 2001

The Honorable Tom Sykora, Chairperson
Assembly Committee on Housing

Room 3 North, State Capitol

P.O.Box 8953

Madison, W1 53708-8953

Dear Representative Sykora:

On October 29", our Department submitted to your office germane modifications to
Clearinghouse Rule 00-172. Our submission extended your committee’s review period for 10
additional working days. Under s. 227.19 (4) (b) 3., Stats., our Department is submitting with
this letter an additional germane modification to CR 00-172. The Department has modified two
additional provisions of proposed ch. HFS 163, relating to certification for the identification,
removal and reduction of lead-based paint hazards and the issuance and registration of
certificates of lead-free status and lead-safe status, and hereby submits this germane
modification, contained on the following page, for your committee’s consideration.

It is our understanding that this submission extends your committee’s review until November 27,
2001.

Sincerely,

e A et
%Q/@Z

Phyllis J Dube
Secretary
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HFS 163.41 (3) (¢) The lead-free inspection does not support that the property meets the
registered lead-free property standards under sub. (1) because the lead-free inspection protocol
under sub. (2) was not followed in determining that the dwelling, dwelling unit, child-occupied
facility or other premises met the standards for registered lead-free property and a subsequent
lead-free inspection does not verify that the dwelling, dwelling unit, child-occupied facility or

other premises met the lead-free standards.

HFS 163.42 (5) (g) The lead-safe investigation does not support that the property meets
the registered lead-safe property standards under sub. (1) because the lead-safe investigation
protocol under sub. (2) was not followed in determining that the property met the registered lead-
safe property standards and a subsequent lead-safe investigation did not verify that the property

met the lead-safe standards.




State of Wisconsin
Department of Health and Family Services

Scott McCallum, Governor
Phyllis J. Dubé, Secretary

December 11, 2001

The Honorable Tom Sykora, Chairperson
Assembly Committee on Housing

Room 3 North, State Capitol

P.O. Box 8953

Madison, WI 53708-8953

Dear Representative Sykora:

On November 27™, our Department submitted to your office a third set of germane modifications
to Clearinghouse Rule 00-172. Our submission extended your committee’s review period for 10
additional working days. Under s. 227.19 (4) (b) 3., Stats., our Department is submitting with
this letter a fourth set of germane modifications to CR 00-172. The Department has modified
additional provisions of proposed ch. HFS 163, relating to certification for the identification,
removal and reduction of lead-based paint hazards and the issuance and registration of
certificates of lead-free status and lead-safe status, and hereby submits these germane

modifications for your committee’s consideration.

It is our understanding that this submission extends your committee’s review until December 26,
2001.

Sincerely,

Secretary
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12-11-2001 Germane Modifications

s. HFS 163.03 (41) “Employee” means an individual who an employer can require or
direct to engage in any employment, or to go to work or to be at any time in any place of
employment, except that an employee does not include an individual whe-meets-the-criteria

quep-s%—gz—g-z—){b)%nd%-&at—s—aﬂd—whose sole relationship with the employer is

contractual and limited to performing periodic services for which the individual, not the
employer, controls the means and method of performing the services and the individual meets

the criteria under s. 108.02 (12) (b) 1. and 2., Stats.

s. HFS 163.14 (5) (b) 3. For registered lead-safe property, a person may not conduct
clearance of a non-abatement lead-based paint activity subject to restricted work practices
under s. HFS 163.44 (3) (d) or an abatement activity unless the person meets all of the criteria

under s. HFS 163.40 (2) (c) 3.-e~to-F

s. HFS 163.40 (2) (c) 3. ‘Who may sample or test paint for a lead-free inspection or lead-
safe investigation.’ To be included in a lead-free inspection or lead-safe investigation, sampling
or testing of paint shall be conducted by an individualappropriately certified person who is:

e-a. Not a property owner; or an immediate family member, agent or employee of a
property member.

d:b. Not a lead company or associated with a certified lead company that is directly or
beneficially owned, controlled or managed by the property owner, or by an immediate family
member, agent or employee of the property owner.

e-c. Not a person hired by or under contract with the property owner to manage or
maintain the property owner’s real property as directed by the property owner.

f.d. Not a person who has been authorized by the property owner to manage or maintain
the property owner’s real property on the property owner’s behalf.

e. Not a person who has a financial interest in the laboratory results of the sampling or
testing or in the determination of whether the property meets the reqistered lead-free property
standard or the reqistered lead-safe property standard.

s. HFS 163.42 (1) (h). Pa/nted floors and sz‘a/rs Pamted mtenor and exterior floors and

the traffic area of stair treads
containlead-based-paintshall be free of detenorated palnt and evi dence of abrasion unless aH
existing paint on the floor or stair tread is proven to be lead-free.

s. HFS 163.42 (2) (e) Expiration date. 1. ‘General criteria for determining the expiration

date.’ For property meeting the registered lead-safe property standards under sub. (1), a

certificate of lead-safe status shall be given an expiration date based on the component that is



most likely to cause or become a lead-based paint hazard before any other component. A
component that is proven to be lead-free shall be excluded from consideration. A component
that has been enclosed or encapsulated according to documented methodologies shall be
excluded from consideration under subds. 1 to 5. To determine the expiration date, select the
shortest duration under subds. 2. to 7. based only on the components subject to the lead-safe

investigation under sub. (2) (a) 2.

2. ‘Nine months.’ The presence of paint on an impact or friction surface of a window well
or trough, window channel, or window sash shall result in a certificate of lead-safe status being
issued for no more than 9 months when paint is not proven to be lead-free and the painted
surface is not enclosed by a durable material that protects the paint from impact and abrasion.

Note: The 9-month certificate is intended to allow recognition of temporary measures,
such as removing dust-lead and debris created by impact and friction, while more permanent
lead hazard reduction continues. Under sub. (4), no more than 2 applications for a 9-month
certificate may be submitted unless the property owner provides the department with a reason

why an additional 9-month certificate is necessary.

3. ‘One year.’ The presence of any of the following conditions shall result in a certificate
of lead-safe status being issued for no more than one year uniess the paint is proven to be lead-

free::

a. In a dwelling unit or common area, paint is present

underan-intact-load-free-topceatof
an-interieron _a floor erthe-traffic-area-of-an-interior-stair-tread-and the painted surface is not

covered by an intact lead-free topcoat or by a durable material or by-carpeting that protects the
paint from abrasion.

b. In an-rteriera dwenmq unlt or common area that—rs—hkely—te—bewbgeet—t%aﬂy—taa#ﬁe-

under an mtact lead-free topcoat of a—ﬂeer—er—the traffic area of a stair tread and the painted
surface is not covered by a durable material or by-carpeting that protects the paint from

abrasion.

¢. Paint is present on a drawer of a built-in cabinet, malfunctioning door, or on any other
interior friction surface not otherwise described and the painted friction surface is not covered by
a durable material that protects the paint from abrasion.

d. Deteriorated paint is present on the exterior, but only at a height above 5 feet from
ground or floor level, and the total amount of deteriorated paint is less than 5 square feet.

4. ‘Three years.’ The presence of any of the following conditions shall resuit in a
certificate of lead-safe status being issued for no more than 3 years unless the paint is proven to

be lead-free-:

a. Paint is present on an exterior sill, interior sill or stool, casing, head, jamb, glazing,
caulk, putty or any other component of a window that is not an impact or friction surface under
subd. 1.

b. Paint is present and exposed on any exterior horizontal surface or any of the following
exterior components: floor, porch, stair system.



c. Other than paint on a window well or trough under subd. 1., paint is present and
exposed to damage by the impact of another component striking the painted component, such

as a door striking a baseboard or chair rail.
d. Paint is present on an interior or exterior door.

e. A component shows evidence of mold, mildew, moisture or water damage where paint
is present, but no evidence of an active leak.

, f. In a dwelling unit or common area, paint is present under an intact lead-free topcoat of
a floor and the painted surface is not covered by a durable material or carpeting that protects

the paint from abrasion.

a. In an enclosed area that is locked and secured against access by occupants other
than the property owner or the property owner's family, agent or employee, paint is present on a
floor or the traffic area of a stair tread and the painted surface is not covered by a lead-free
topcoat or by a durable material or carpeting that protects the paint from abrasion.

5. ‘Five years.’ Unless the paint is proven to be lead-free, the presence of paint on an
exterior component not described under subds. 1. to 3., 5. or 6., such as siding, porch ceiling,
gutter, downspout, soffit or facia, shall result in a certificate of lead-safe status being issued for

no more than 5 years.

6. ‘Ten years.’ Unless the paint is proven to be lead-free, the presence of paint on an
interior component that is not described under subds. 1. to 3., 5. or 6., such as a wall, ceiling or
painted floor covered by wall-to-wall carpeting, shall resuit in a certificate of lead-safe status

being issued for no more than 10 years.

7. ‘Twenty years.’ A certificate of lead-safe status shall be issued for no more than 20
years when all paint that has not been proven to be lead-free has been fully enclosed with
durable material that does not allow dust or debris from the paint to escape into the

environment.

s. HFS 163.42 (3) (e) 4. Under this paragraph, the property owner is deemed to not
allow the occupant to conduct the activity under any of the following circumstances:

a. When the property owner can demonstrate that the occupant received a written rental
agreement that prohibits the occupant from disturbing paint and performing lead-based paint
activities on the property without certification.

b. When the property owner can demonstrate that the occupant received the property
owner’s written rules prohibiting the occupant from disturbing paint and performing lead-based
paint activities on the property without certification.

c. The property owner’s written rules were posted where the occupant should reasonably
have been expected to see the prohibition_and the rules prohibit the occupant from disturbing
paint and performing lead-based paint activities on the property without certification.




R

s. HFS 163.42 (3) (f) 3. Under this paragraph, a property owner is deemed to not allow
the occupant to conduct the activity under any of the following circumstances:

a. When the property owner can demonstrate that the occupant received a written rental
agreement that prohibits the occupant from disturbing paint and performing lead-based paint
activities on the property without certification.

b. When the property owner can demonstrate that the occupant received the property
owner's written rules prohibiting the occupant from disturbing paint and performing lead-based
paint activities on the property without certification.

c. The property owner’s written rules for the property were posted where the occupant
should reasonably have been expected to see the prohibition_and the rules prohibit the
occupant from disturbing paint and performing lead-based paint activities on the property

without certification.

s. HFS 163.42 (3) (g) 2. Under this paragraph, a property owner is deemed to not allow
the occupant to conduct the activity under any of the following circumstances:

a. When the property owner can demonstrate that the occupant received a written rental
agreement that prohibits the occupant from disturbing paint and performing lead-based paint
activities on the property without certification.

b. When the property owner can demonstrate that the occupant received the property
owner’s written rules prohibiting the occupant from disturbing paint and performing lead-based
paint activities on the property without certification.

c. The property owner’s written rules for the property were posted where the occupant
should reasonably have been expected to see the prohibition and the rules prohibit the
occupant from disturbing paint and performing lead-based paint activities on the property

without certification.

s. HFS 163.43 (2) (c) 1. The total amount of paint to be disturbed during any one project.
such as all activities conducted in response to a visual inspection or notification of a potential
lead-based paint hazard, is equal to or less than 2 square feet when all paint to be disturbed in
all dwelling units and common areas involved in the project are added toqetherand—the—aetwty

is-net,_including all paint disturbed when the Drolect is conducted asa series of small jobs-that




s. HFS 163.43 (2) (e) Certification is not required when an occupant repairs nail holes at
the end of tenancy and all of the following apply:

1. The total amount of paint to be disturbed during the repair of nail holes in the
occupant’s unit is equal to or less than 2 square feet.

2. The occupant receives no compensation for performing the repair.

|
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Hess, Martha

From: Mike Theo [mtheo@wra.org]

Sent:  Wednesday, June 27, 2001 8:59 AM
To: Hess, Martha

Subject: Gov. Letter

Martha:
| enjoyed you being in our meeting yesterday. | hop‘e that went well in your opinion too.

Here is a copy of the letter | gave Scott Kelly asking for a meeting with the Gov. on LBP. Sorry | didn’t bring
copies yesterday.

Let me know if you have any questions. I'll also be sending this to Coggs and Jauch, FYI.
Thanks.

Mike

FPENe AN et

6/27/01
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June 26, 2001

The Honorable Scott McCallum
Governor, State of Wisconsin
P.O. Box 7863

Madison, Wl 53707

Re: Lead Based Paint Administrative Rules

Dear Governor McCallum:

On behalf of the Wisconsin REALTORS Association, the Wisconsin Apartment
Association, and other organizations representing the interests of property owners in
Wisconsin, | am writing to request a meeting to discuss proposed administrative rules
from the Department of Health and Family Services regarding lead based paint. We
believe the draft rules, which are expected to be sent to the legislature for review in the
immediate future, are outwardly contrary to the legislative intent of 1999 Wisconsin Act
113, which was adopted by unanimous votes in both Houses of the legislature last
session.

The intent of the meeting we request is to brief you on our opposition to the draft rules,
to summarize our unsuccessful efforts over the past year to work with the Department to
develop balanced rules, and to review what we predict will be a bipartisan legislative
effort to significantly revise the rules.

We look forward to scheduling this meeting at your earliest possible convenience. In the

meantime should you and/or your staff have questions or requests for additional
information, please don’t hesitate to call.

Sincerely:

Michael Theo, CAE e
Vice President for Public Affairs " -~
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Hess, Martha

From: Delaporte, Maggie
Sent:  Thursday, December 13, 2001 1:36
To: Hess, Martha

Subject: RE: request for the future.
Okay, | will make a note of that.

From: Hess, Martha

Sent: Thursday, December 13, 2001 12:39 PM
To: Delaporte, Maggie

Subject: request for the future.

Rep. Sykora wouid like to receive copies of any correspondence that would effect the Housing Committee
that may come to Rep. Grothman's.Comittee.

The history on this is that there was a letter from Sen. Shibilski dated Oct. 30th that we were not copied
on. lt was regarding the lead rules.

Thanks, Maggie.

Martha Hess
Rep. Sykora's Office
266-1194

/%M;WW
L I taded do Todd and  aotd i
Wﬂ%\nﬂ/&h& (@M,V;«m LOOE o 2y
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From: Bob Dennik To: Tom Sykora

Date: 8/11/99 Time: 4:08:20 PM

Page 10f 5

P O R O

FACSIMILE COVER PAGE

To: Tom Sykora From : Bob Dennik

Sent ; 8/11/99 at 4:08:08 PM Pages : 5 (including Cover)
Subject :

Sara _Carolyn,

This is from Joe Murray at the Realtors.

Bob Dennik



From: Bob Dennik To: Tom Sykora Date: 8/11/99 Time: 4:08:20 PM Page 2 of 5

INTERNAL PRESS RELEASE

WISCONSIN SUPREME COURT FINDS LANDLORDS
Have Duty To TesT FOrR LBP

On August 3, 1998, the Wisconsin REALTORS® Association, the Wisconsin Apartment
Association, and the Institute for Real Estate Management filed a joint amicus (“friend of the

) brief with the Wisconsin Supreme Court to voice the position of reptal property owners
and managers throughout Wisconsin. In this case, Antwoun A. v. Heritage Mutual Insurance
Company, No. 97-0332 (July 9, 1999), the supreme court held that landlords have a common law
duty to test for lead-based paint whenever the landlord of a residential property constructed
before 1978 either knows or in the use of ordinary care should lcnow t}mt there is peelmg flaking
or chlppmg paint inthe rental property. : i :

Facts

The plaintiff, Antwaun A., is a minor child who was diagnosed with lead poisoning in June 1991.
This lawsuit was brought on his behalf against the owners of two rental properties in the City of
Racine, against the property owners’ insurance companies, and others -Antwaun A. And. his
mother lived in a three-unit property from 1989-1991, and frequently visited, played, and stayed
at the house that was rented to his aunt. It was alleged that Antwaun ingested lead paint
chippings, peelings, and flakes found on the premises at both locations. Subsequent testing at
both properties confirmed the presence of lead-based paint (LBP). The landlords indicated that
they were aware of peeling or chipping paint, but did not know that there was any LBP.

The lawsuit filed on behalf of Antwaun A, alleped that the landlords had violated the Wisconsin
Safe Place Statute, breached the warranty of habitability, and were negligent because they
allegedly violated state law and local ordinances concerning LBP. The landlords also were
alleged to be liable based upon negligence because they had failed to inspect, test, and remove
the LBP from their properties, failed to properly maintain the properties, and failed to warn of the
dangeraus conditions.

Many defendants settled out of court and the circuit court granted summary judgment to the
remaining defendants, including the landlords. Antwaun A. appealed to the Wisconsin Court of
Appeals. The focal point on appeal was whether the landlords had a duty to test for LBP. The
court of appeals, however, asked the Wisconsin Supreme Cowrt to take the case directly because
this issue had never before been considered before the Wisconsin appellate courts and because
the issue before the court was of such significant legal, social, and economic importance. Thus
the case bypassed the court of appeals and went directly to the Wisconsin Supreme Court.
Although the briefs were filed last surmmer and oral argument was held in December 1998, the

1




From: Bob Dennik To: Tom Sykora Date: 8/11/99 Time: 4:08:20 PM Page 3 of 5

decision was not rendered until July 1999, an apparent indication that the court carefully
considered its decision.

Issues

The following issues were before the Wisconsin Supreme Court:

1. “Does a landlord of an older residential rental property have a common law duty to inspect,
or test for contamination from Jead-based paint once the landiord knows that the paint is
flaking from the walls?”

2. Was there any merit in Antwaun A.’s other claims based upon the Safe Place Statute, state
and local laws concerning LBP, and the warranty of habitability?

Holding

The court held that “a duty to test for lead paint arises whenever the landlord of a residential
property constructed before 1978 cither knows or in the use of ordinary care should know that -~
there is peeling or chipping paint on the rental property.” If there is peeling or chipping paintis
present in a residential structure built before 1978, the court concluded, it is foresceable that LEP -
may be present. If there is, in fact, LBP on the premises, the court fouud that this would presem :

an unreasonable risk of harm to the property occcupants. SR f~

In re:achmg this holding, thc court 3tatcd that Antwaun A. must prove all four componc:nts of hm .
~ negligence claim: (1) the duty of care on the part of the defendant landlords, (2) the Jandlords’
_ breach of that duty, (3) a causal connection between the defendant landlords’ conduct and
: Antwaun A’’s injury, and (4) an ax:mal loss or injury sustained by Antwaun A. as a result of his
injury. The court emphasized that the case before thern involved only the first component
whether landlords had a duty to test for LBP and when that duty arose. Since the supreme court
found that the landlords had a duty, the case was sent back to the circuit court for a trial on the
remaining negligence elements.

In making this evaluation, the court examined whether it was foreseeable that peeling and
chipping paint would result in lead poisoning. Specifically, the court considered (1) whether the
Iandlords knew, or should have known in the use of ordimary care, about the presence of
deteriorating paint on the premises, and (2) whether the landlords knew, or should have known in
the use of ordipary ecare, that the deteriorating paint contained lead. Since the landlords
acknowledged that they were aware of the deteriorating paint, the bottom line issne was whether
they should have known that the paint contained lead. The court was persuaded that by 1989 and
1990, the dangers of LBP were sufficienty well known such that the landlords should have
kmown of the potential LBP in pre-1978 rental propertics was dangerous to children.

The court also reviewed Antwaun A.'s other claims. The court found that Wisconsin’s Safe Place
Statute did not apply because the rental properties were not places of employment and the paint
involved was not in a common area. Neither rental property was a “place of employment”
because neither landlord employed any person on a regular basis at their properties. Antwaun’s
A’s claim that the properties were “public buildings” was not applicable to the one-unit

2
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property, but could conceivably apply to the three-unit building because there would have been
some sort of coramon areas. However, the peeling paint at issue in the three-unit building was in
the bathroom, not in any common area. Thus there was no viclation of the Safe Place Statutc.

The state law referenced by Antwaun A. was Wis. Stat. § 151.07(2)(d) [now § 254.166(2)(d)],
which discusses a property owner’s duty to comply with any order issued by the department of
health to remove LBP within 30 days. Neither landlord, however, had received any notice that
their properties contained LBP or any order to remove LBP. The court ruled that the City of
Racine ordinance prohibiting the presence of LBP in any dwelling did not provide the basis for a
private civil action. Rather it was one of & series of ordinances for the protection of the public
safety and health.

The court also noted that a residential lease between landlord and tenant creates an implied

promises that the premises will be fit for human habitation, and a breach of that iraplied warranty

is redressed by contract law remedies. Antwaun A., however, was not a party to any leases and,
- accordingly, cannot maintain an action for breach of contract. |

b ’I‘he Antwaun A. case mandates testing whencv thv. landlord of a residential property
 constructed before 1978 either knows or in the usc of ordinary care should know that thete is
ing or »mppmg paint on th: rental pmp¢~ testing confirms the presence of LBP, the

‘court gave no specific direction about what was next required. However, the footnotes of the

opinion quote the Wisconsin Civil Jury Instructions regarding the duty of property owners and
~ other materials that indicate that, under general common law: negligence law, the owner has a
_ duty to either wam other persons of a defect or harmful condition or correct the condition, as is
~ reasonable under the circumstances. As all REALTORS® know, the federal LBP law requires all
~ sellers and landlods to disclose all known LBP, mcludmg all tcsung resxﬂts, wheneve:r a pre-
'~ 1978 resxdermal mntal property is rented orsold. 2 ‘ ,

Testing and disclosure may not be enough, however, in all cases — LBP reduction or abatement

also may be needed. The cowrt in Antwaun A. seemingly hints that more may be necessary when
it states that the presence of LBFP “‘would expose the inhabitants to an unreasonable risk of
harm.” We do not know for sure because no Wisconsin appellate court has ever ruled on this
specific issue. Therefore REALTORS® should share information regarding the Antwaun A. case
and the federal LBP laws with landlord/clients and urge their landlord/clients to consult with
their own legal counsel regarding not oply their testing and disclosure duties, but also regarding
the potential necessity of LBP reduction or abatement if deteriorated LBP is present.

REALTORS® working in rental or sales transactions involving residential rental property built
before 1978 will need to treat any observed chipping, pecling, or flaking paint in residential
rental properties built before 1978 as potential material adverse facts, and must disclose the same
in writing to the parties if the owner fails to disclose and test the deteriorating paint. Even though
chipping, peeling, or flaking paint is a readily observable condition, all parties may not be aware
of the necessity of testing pursuant to Amwaun A. REALTORS® working as property managers
should advise all owners of the testing requirement under the Amrwaun A. case, and may wish to
have legal counsel review their management contracts to determine whether they risk any
liability if the owner refuses to test deteriorating paint in pre-1978 properiies.

3
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For more information about the federal LBP law, see Legal Updates 96,04, 96.07, & 97.05. For
more information about the Amtwaun A. case, see The Wisconsin REALTOR® or contact the
Legal Hotline.

In a related case also decided by the Wisconsin Supreme Court on July 9, 1999, the court held
that LBP is a pollutant and thus falls within the standard pollutants exclusien clause found in
liability insurance policies. In Peace v. Northwestern National Insurance Company, No. 96-0328
(July 9, 1999}, a young boy had sustained lead poisoning from eating paint chips in the bome his
family was reating. When compensation was sought from the lendlord’s insurance company,
coverage was denied because of the pollution exclusion clause. The policy excluded coverage for
“bodily injury or propesty damage arising out of the actual, alleged or threatened discharge,
disbursal, release or escape of pollutants.” “Pollutants™ was defined as “any solid, liquid, gaseous
or thermal irritant or contaminant, inciuding smoke, vapor, soot, fumes, acids, alkalis, chemicals
and waste.” The court concluded that the lead present in the ingested paint was a pollutant, and
that the flaking, chipping and deteriorating into dust consmtuted a mscharge, chspersal release or -
 escape under the terms of the pohcy o e
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Lead-paint
- rulings

'go against
landlords

High court says landlords
are responsible for testing

By RicARD P. JonBs
of the Journal Sentinel staff.

chxhlddzdisonth-l‘ Advocates for
ildren with lead g are
celebrating a Ianpm Su-

k

andlords must inspect ap
ments for lead paint. Still, they
concede, the ruling may prove a
hollow victory for some chil-
dren.

The state Supreme Court fin-
ished its term Friday with a
batch of decisions that included
two major rulings on children
with lead poisoning, which can
cause brain damage, behavior
problems and impaired devel-
opment.

In the case of a Racine boy,
identified only as Antwaun A,
the court ruled unanimously
that landlords have a common-
law duty to .test for lead-based

aint if their apartments were

uilt before 1978 and the paint
showed signs of chipping, flak-
ing or peeling,

In the case of a Milwaukee |
youth named Kevin, the court
ruled 4-3 that a Jandlord facing a
personal injury suit could not
make his insurance compan
defend him and pay damages f

‘combined

he lost. The majority concluded
that lead paint chips and dust
amount to pollution and that his .
insurance company was under |
no obligation because of the pol-
icy’s so-called pollution exclu-
sion clause.

Althou, a divided court
sided with an insurance compa-
ny in the Kevin case, a leader of
Parents Against Lead in Mil-
waukee, the city’s health com-
missioner and lawyers for chil-
;1:;: te;g::ﬁ the Antwaim

ing a significant victory in le-
gal gattles over lead paint in
alder tenement buildings.

In contrast, attorneys for land-
lords and the president of a
landlord group said the
ct of the rulings
was disastrous for prop
owners and ultimately could
mean 2 rent increase for apart-

ment dwellers as landlords deal
. with the expende of lead paint

removal.

“Antwaun A. is a landmark .

case,” said Michelle Sumara, the
Milwaukee lawyer who repre-
sented Kevin before the court.

. “It is truly important, because it

establishes that landlords who

. have some knowledge that there

is paint peeling in their 1978
buglid’?nggeiave a comg::\-law
duty to inspect for lead paint.”
In 1978, the federal Consumer
Product Safety Commission
banned lead paint, and within a
year of the federal ban, the Wis-

...cont. next page
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consin Legislature enacted a
similar law that prohibited the
use of lead paint.

But Sumara described the Ke-
vin decision as unfortunate,

If lawyers are unable to
after insurance companies, she
said, “Many of these children
will never find redress for their
suffering.” ¢
d Suln.;nar?l s;au:! Kevin, now 13,

eveloped lead poisoning as a
{::;mg child, when he lived with

is mother in an apariment on
N. 15th St in Milwaukee, The
building was owned by Djukic
Enterprises, which had a policy
with Northwestern National In-
surance Co.

“Any lead poisoning to a child
is severe,” Sumara said. “He
was poi d as-a toddler, and

- it's had lasting effects on his

cognitive capacity and on other
day-to-da Pf?a?ttych ing; emo-
tional and otherwise.” - :

Antwaun A. was diagnosed
with lead poisoning when he
was nearly 3 y old, accord-
ing to Emmanuel Muawonge, a
Milwaukee attorney who began
the Racine County lawsuit as
Antwaun’s legal guardian. He
said his client, now 11, suffered
brain damage.

Said Muwonge: “This deci-
sion does tell landlords that you
just cannot escape liability by
saying, ‘1 had no reason to
know. Just because there were

articles, chipping, that doesn’t
ead me to conclude that those
gah:ticles contain lead paint.’
t was the gist of their argu-
ment.”

Laurie Casey, co-chairwoman
of Parents Against Lead, said
lead paint inspections are criti-
cal to protecting children, but
only a piece of the puzzle. The
solution to the health hazard
also must include testing chil-
dren for lead
some form of liability insurance
for landlords.

Casey, whose son, David, con-

Attomey Michelle Sumara,
on the Racine rufing:

isoning and -

"1t is truly important, because it
establishes that landiords who have
some knowledge that there is paint

peeling in their pre-1978 buildings
have a common-law duty to inspect
for lead paint.” '

tracted lead poisoning, said lo-
cal health offici uld in-
spect alzarnnents to guard
:hgamstf ad poisoning, 4 just as
inspect restaurants to pro-
te:ty the public from food poi-
soning, ’

“M: is to totally elimi-
nate y;llgoglreventable cases of
lead poisoning,” Casey said. -

But landlord attorney Michael

" Mesirow said the two rulings
‘were bad news not only for

apartment owners, particular
in urban areas, but AYso 24
like Casey. ~
“Basically, what the court has
said is, (if} somebody put lead
paint on this rin 1925,
you now have an obligation to
either get rid of it, or if you don't
get rid of it and test for it, you're
on the hook for damages,” Me-
sirow said. “And then to add a
kicker to that, they’re taking
away insurance coverage for it.”
l&d?sm represented Gerai;if
and Judith Bassinger, owners
a Racine a ent where Ant-
waun and his mother lived from

_ August 1990 to May 1991.

“What landlord is now going
to want to buy a house in the in-
ner city? And if they buy a
house, the cost of maintaining
that apartment just went up,”
Mesirow said. “And that cost is
going to be passed along to the
tenants. So this has an lute-
ly tremendous impact -
ively on the housing market
lower income families.”

m,‘

Milwaukee Health Commis-
sioner Seth Foldy said Milwau-
kee landiords with apartments
in areas posing the greatest risk
of lead poisoning can get some
help under a pilot project. He
estimated it would cost $1,600
for the safe removal of lead
paint from windows in a typical
unit and $3,200 to remove all the
lead paint from the unit.

“So there is a real cost, but it
need not be astronomical,”
Foldy said. “If lead poisoning is
not prevented, the costs to soci-
z;y easily amount to thousands

dollars per child affected. We
are talking about special educa-
tion expenses, health care ex-

nses, and reduction in life-
ong earning capacity. So we
can’t just focus on housing costs.
We have to focus on societal
costs.”

Still, Tim Ballering, president
of the Apartment Association of
Southeastern Wisconsin, said
Wisconsin has more than 1.7
million apartment units built

.. before 1980, At $3,200 to remove

all lead paint in those dwellings,
he said that would amount to
more than $5 billion.

Brookfield lawyer Mark
Thomsen, who filed a brief sup-
porting Muwonge’s appeal in
the Antwaun case, said respon-
sible landlords have nothing to
fear from the ruling.

“If you're running a legitimate
business and you're con-
cerned about your tenants, this
is not a problem,” Thomsen
said. “This case is only a prob-
lem for those people who don’t
care about their tenants.”

However, Ballering said there |
are few state ified inspec- .

tots.whohaveszo,%(!)inneces-
uipment and insurance,
;uycoen(}luct tests for landlords
who do care about their tenants.
“All the way around, I feel
have loot Fastl Ballcring. o ML
‘82 ing, a Mil-

watukee landlord. “It was a real
mndfa]}forthemsurance com-~

The court sent both cases back
to the circuit court for trial.

,//M“‘x‘
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Saection 1. Titie

This Act may be ¢ited as the CHILD LEAD-BASED PAINT EXPOSURE MANAGEMENT
ACT, hereinafter referred o as “ths Act”,
Section 2. Purpose

The purpose of this Act is fo reduce, through cost-effective measures and educational
programs, lead-based paint exposure to children. This is to be accomplished by:

(a) the initiation of a blood lead screening program designed to identify children who have
blood lead levels at or above the 10 micrograms per deciliter (10 ug/dL) as recommended by the
U.S. Centers for Disease Control and Prevention {(CDC);

(b) requiring the appropriate Department or Agancy to undertake a Child Environmental

Assessment for any child found to have a blood lead level at or above 20 Hg/dL, the level above

which CDC recommends therapeutic intervention;

(c) creating incentives to encourage owners of residential and other chi ld-ococupied
facilities to perform Maintenance Standards; and R Bt : .

(d) requiring performance of Maintsnance Standards and testing activities in those :
residential housing units and other child-occupied facilities where there ars childran with blood lsad
levels at or above 20 pg/dL. ‘ ~ L

Section 3. Definitions

(a) "Child Environmental Assessmant” means an investigation to determine all probable
and evening activities of a child with a hioad lead level at or above 20 pg/dl that may expose
the child to Jead hazards, including but not limited 10, an assessmentof the child'sindoorand =
outdoor activities, the child’s exposure t bare soil, and the sources of the child's daily drinking
water, ‘ '

sources of the child's elevated bload lead level conducted by the Department to ascertain all daily

() “Child-Occupied Facility’ or “Facility” means any dwelling or structure built befors
1978 that is regularly frequented by children under the age of six years, including, but not limited
{o, day care facilities, dag care services provided in residential housing units, public or private
playgrounds, nursery schools and children's hogpitals.

(¢} “Common Arsas” refers to areas within a property which are not part of a rasidential
housing unit or child-cccupied facility and which are aceessible to octupants.

(d) “Department” means the appropriate state agency or agericies and is not meant o
refer to any single agency but is used in sach case to refer to the agency with jurisdiction over the
particular matter being addresssd.

(e) “Detericrated Paint” means any lead-based painted surface thatis peeling, chipping,
chalking or cracking or any lead-based paint located on an interior ot axterior surface or fixture that
is otherwise damaged or separated from the substrate.

(f) “Friction Surface” means an interior or exterior surface that is subject to abrasion or
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friction, Including certain window, floor, door and stair surfaces,

(9) “Guardian” means any person with legal custody of the child or any designee of such
guardian or person having legal custody

(h) “Impact Surface” means an interior or exterior surface that is subject to damage by
repeatsd impacts, including certain doors and windows.

() “Lead-Based Paint” means paint or other surface coatings that contain in excess of
0.5% lead by waight (calculated as lsad metal) in the total non-volatile content of the paint.

(i} “Lead-Based Paint Hazards" means any condition that causes ex{:osura to lead from
lead-based paint contaminated dust, lead-based paint contaminated soil, or laad-based paint that
is deteriorated or J:resent in child accessible surfacss, friction surfaces, or impact surfaces that
wouid result In adverse hurman health effects as established by the appropriate federal agency.

(k) “Lead-Based Paint Froe” means thata residential housing unitor ehild-occupiedfacility
or residential real property has been inspected by a stale certified lead paint nspector qualified ~
pursuant to the Residential Lead-Basad Paint Hazard Reduction Act of 1882 (42 U,S.C.A. §§ S
- 486156 hereinafter "Tith,)i”% if & unit, facility or property has been substantially renovated such
that all isad-based paint bearing surfaces have been removed/replaced, that unit, facilityor-
property is considered to be “lead-based paint free” R . :

~ () “Lead-Safe’ housing is  residential housing unit or child-occupiadfacility thatisin =~
‘compliance with the requirements of the Maintenance Standards as setforthin Section 3(n).

(m) “Leased Residential Housing Unit” means any residantial housing unit that is leased
by the owner to one or more occupants. - o B ' -

(n) "Maintenance Standards” refers to the following list of maintenance aetivity

:

requirements that an owner/managercarries out to comply with the various provisions of this Act

()  Repairing and repainting areas of detariorated lead-based paintin a
residential housing unit or child-occupied facility;

() Eliminatin deterioratedpaint from all window sills, wells, sashes and jambs
in the residential housing unit or child-occupled facility and common areas
and repainting, sncepsulating with approved encapsulant, or covering
such surfaces with sheet materials such as vinyl, aluminum, or dry well.

(i) Cleaning the interior of the residence to remove dust containing potentially
hazardous amounts of lead-based paint as defined by the appropriate
federal agsncy;

(iv)  Adjusting doors and windows to minimize friction surfaces or impact
surfaces containing lead-based pairt;

(v} Apgropriate}y cleaning all ﬂoorin%window sills, and window wells; making
all bare fioors smooth and cleanable and ensuring that kitchen and bath
floors are water resistant;

(vi}  Taking such steps as are necessary to ensurs that all interior surfaces on
which lead-based paint bearing dust might callect are readily cleanable;
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and
(vil}  Providing occupants of laased residential properties with

(Az‘gisc!osure information as required under Section 1018
of Title X; and

(B) a form that describes: (a) the maintanarice activities petformed
by the owner/manager of the leased residential housing uriit and
(b) technigues that the ocoupants can use 1o maintain the lead-gafe
condition of the leased residential housing unit including, notifying
the property owner/manager of any deteriorated or damaged
painted surfaces.

i (0) "Managar”’ shall include any person who exercises control over the residential housing
unit or the child-occupled facility, including but riot limited to the properly manager, managing ,
- agent, receiver, or superintendent. =~ : o '

e (p) “Notice” means notification that shall be given in writing and trainsmiﬁadvreqmringthe e
. recipientto sign adocumentacknow!adging,receipt L e

{9) “Occupant’ includes any person including adults and childrer, who occupies a o
residential housing unit, eny person who accupias a residential housing unit under a lease or
cther agreement, and any invitee or licensees of an accupant. Adults refer ‘to/indi\zidua!s age 18

and over. ; e
() "Owner” means any person or entity which alone or jointly or severaily with others:
k (i) holds lagal title to ahy residential housing unit or child-occupiedfaciiity subjsct to
(i) occuples or controls the residsntial housing unit or child-occupied facility for
~ purposes of occupancy, maintenance and repair, under an agreement which gives
the person the option {6 purchase the unit or facllity; or :

(ff{) oceupies or controls the residential housing unit or child-cccupied facility under
aleass. ‘

(8} “Residential housing unit” or “unit* means:
i (A) A single-family dwelling unit built before 1978, and

(B) A single-family dwelling unit in any structurs built before 1978 that
containg one or more separate residential dwelling unkits and in
which each such unit Is used or occupied, or interded to be used or
occupied, in whole or in part, as the home or residence of ons or
more persons.

(i) The term "residential housing unit” or “unit” inciudes common areas.
(i} The term “residential housing unit’ includes leased residential housing units.

(t) “Residential real property” means real property on which there is situated one or more

4
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buildings which cantain one or more residential housing units,

) (u) "Risk assessment” means an on-site investigation to determine and report the
axiatence, nature, severity, and location of lsad-based paint hazards in residential properties,
units and child-occupiad facilities, including:

] Information gathered on the age and history of the housing and occupancy
by children under six years of age:

(i) Visual assessment of painted surfaces:

(i) Dust wipe sampling of horizontal surfaces or other environmental sampling
tachniques;

(v} Identification of lead-based paint hazard reduction options; and
{v) Provisions of & report explaining the results of the investigation:

~ Saction4. Application of Act

ooeee o The pravisibns of this Act do not apply tolead-bas‘ed;paint'frEe‘fresidehtiai housing units -
. or lead-based paint free child-occupiedfacilities as determined by a state certifled inspectorin =~
- -accordance with Titie X, B RE S ‘

Section 5. kScréening Prbgram; Identification of a child with a Elevated Blood Lead Level: Notice

(8) The Department shall initiate a program to identlfy children who have elevatedjbioodf,

lead levels (EBL) at or above 10 Hg/dL. With the consent of a parentor guardian,the
Dapartment shall then provide for blood lead testing of such children. Where tasting by the
D'_?%?nment or other information avallable to it reveals that a child has an EBL, the Depariment
shail:

() Provide information concerning those blood lead levels to the child’s parent
or guardian;

(i) Eéva notice to the owner/manager of the unit or facility, that the child has an

(i) Provide educational information to the ownar/manager and the chlld's parent
or guardian in the residential housing unit and the ownar/manaper of the
facgﬂy regarding lead risk reduction methods and techniques and nutrition;
an

(iv)  Providea m}ay of the Maintenance Standards as zet forth in Section 3(n)
1o the ownar/manager and child’s parent or guardian occupying the
residential housing unit and the cwner/managar ot the child-occupied facility
and encourage the implementation of the Malntenance Standards;

(v} Provide, in writing, to the child's parent or guardian and oceupants of the
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residential housing unit and the owner/managers of the facility, a document
listing the routine cleaning activities as set forth under Section 8 and
explaining the desirability of the routine cleaning activities.

Section . ldentification of a Lead-Poisoned Child

(a) When blood lead testing conducted pursuant to Section 5(a) or other information
available to the Department raveals that one or mare child in a unit or facility has a biood lead
igvel at 05r al::‘loalv;a 20 ug/dL, the Departrment, In addition to complying with the requirements of

ection 5, shall:

4] Undertake a Child Environmental Assessment; and

(i As part of this Child Environmental Assessmeant, upon reasonable notice to
. the owner/managerand occupants of the residential housing unit and the
owner/manger of the child-occupied facility, the Depariment shall make an
on-site inspection of such residental housing unit or facillty. The SR
- Department shall issue a notice directing the owner/managerof such unitor
facility to comply within 14 days with an provisions of the Maintenance
Standards set forth in Saction 3(n) that the owner/manager of the unit or
facility is not following. : ; : e s e

(iii) I parties other than owners/managers of residential housing units or child-
occupied facilities are [dentified in the Child Environmental ssessmentas
being responsible for the source of any lead hazards, the Departmentshal

- undertake testing of paint, soll and water and recommend corrective actions
to be taken by those parties as necessary. R o

(b After the 14 day period as set forth in Section 6(a) (i)has expired, an authorized
- Tepressntative of the Depariment shall make an on-site inspection of the unitorfacilityand ,
detarmine whether the owner/manager of the unitor facility has complied with the Maintenance

Standards 28 noticed by the Deparfment,

{c) If the Department determines, based on the on-site inspection authorized under
Section 6(b) that the owner/manager of the residential housing unit or facility has not complied
with the Maintenance Standards, the Depariment may assist in finding and arranging for a
substitute residential housing unit for the occupants or a substitute facility for the child or children.
Once the oceupants have relocated to & substitute unit or the child has relocated to a substitute
facility, the Department shall issue a natice to the owner/managerof the unit or facility prohibiting
the child or children who ware found to have elevated blood lead levels or any other occupant
with & child or children under the age of six from reslding in the unit or from using the facility until
the owner/managsr of the unit or facility has complied with the Maintenance Standards.

‘ {d) If the Department determines, basad on the cn-site inspection as authorized under
sithar Section & (a) or 6(b) above, that the owner/manager of a unit or facility has complied with
the Maintenance Standards, the Department shall, upon reasonable notice to the owner/managar
‘and oceupants, conduct a formal Risk Assessment of the unit or facliity to be performed by a rizk
assessor certified pursuant to the requirements st forth under Title X, If the Risk Assessment
identifies lead hazards in the unit or facility, the Department shall Issus a notice directing the
owner/manager of such a unit or facility, t0 take such actions as recommended in the Risk
Assessment report. If the Risk Assessment identifies other parties responsible for lead hazards
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affecting the child, the Depariment shall issue a notice requiring such partios o take corrective
action as necsessary. If the owner of the residential housing unit or child-occupiad facility does not
comply with this notice, the Department shall follow the procedures set forth in Section 6(¢).

{e) Any owner/managerof a unitor facility required to comply with Maintenance Standard.
under this section shail comply with the Maintanance Standards on annual basis until the next
blood test reveals the child's blood lead lavel is under 16 pg/dL or until the child no longer resides
at the unit or no longer uses the facility.

Section 7. Effect of Compliance with Maintenance Standards

Any ownar/manager of a residential housing unit or facility who is sued by a current or
former occupant seeking damages for injuries allegedly arising from exposureto lead shall not be
~ liable tor the costs of any injuries sustained by thatocoupant: - .

(a) itis determined that the owner /manager did not cause the injuries allegedly arising
from exposuretolead; . T T TEEE E T , ,

S (o) lfthe deerfmanagercan provide es;ridénce of a céﬁiﬁ‘caté of Lead Safe Siatus as
- provided for in Section & for the time that the alleged injury ocourreckior -~ c

(o) Iithe ownerfmanager is able to show that the unit was lead-based paint free or lead-
_safe at the time that the alleged injury occurred. IR T R L e 2/

~ Section 8. Certificats or Evidence of Gompliance
_with the Maintenance Standards as setforth in Section 3(n?-'mayanpiyw the Departmentfora
i

Certgi’ca’te of Lead-Sate Status for the unit, praperty or facility which will be valid for the next 12
months.

 (a) Any owner/managerof a unit, residential real properly or facility who is in compliance ©
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(b) The Certificate of Lead-Safe Status will be issued by the Department upon
presentation of adequate proot of compiiance with the Maintenance Standards:

(i Adequate proof of compliance by an owner/managerof a residential
housing unit or child-oceupied facility will conslst of written dotumentation
submitied to the Department that the Maintenance Standards have been
complied with regulany over the past year or more.

{¢) The owner/manager of & residential housing unit, residential real _,Property or child-
occupied facility shail be entiied to the liabllity relief provided for in Section upen obtaining such
Certiticate or Cortificates, or other satisfactory documentation that the Maintenancs Standards
have been complied with,

Section 8. Guidance to Parents and Guardians of Children in Residential Units and
Owner/Mangers Qf Facifities ; R

Under Section 5(A), the Department shall, in writing, advise the child’s parents or guardian
in the units and owner/managers of child-occupied facilities that it Is desirable that they provide for -
routine cleaning activities witnin thalr units and facilities, These activities shall include:

: (8) Regularly wiping clean all window sills and walls with & damp cloth or sponge at least
webkly rly v N

(b) Regularly washing ali surtaces aocessible to children; =

~{g) Inthe case of Isased residential housing unit, identifyingany deteriorated paint in the
unit and notifying the owner/manager of sams within 72 hours of discovery; T e

d) Inthe case of leased residantial housing unit, notifying the ownsr/manager within 72

_ tause painted surfaces to become damaged; and. Lk | Sty e

(e) ldentifying and understanding potential lead hazards in the environment of each chiid
under the age of six in the unit or facility (Including but not limited to toys, drinking water, soil, and
playground equipment), and taking steps to prevent the child from ingesting lead, such as
encouraging the child to wipe his/her shoes before coming into the unit or facility and frequently
wash the chlld's hands and face to prevent ingestion of potentially harmful dust.

hours c§ discovery, if any doors or friction surfaca Orkimpegptsurfgcebind inamannerthatcould v



