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This rule has been reviewed by the Ruies C
reported as noted below: ,

ghouse. Based on that review, comments are
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Comment Attached YES [+ NO

~ FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (©)]
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CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached 3 YES . - NO |

ADEQUACY OF REFERENCES TO RELATED STATUTES RULES AND FORMS
{s 227 15 (2) (e)} ‘ ;

CommentAtached  YES[F] NO D

AMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 ) (D]
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[NOTE: All citations to “Manual” in the comments below are to the
kAdmlmstratlve Rules Procedures Manual, prepared by the Revisor of
 Statutes Bureau and the Leglsiatwe Cmmcﬂ Staff dated September
1981

1. _Statutory Authority

w;thstandmgz Judxaal revu:w

proposes ill not be’submitted for promuigandn untﬂ such tlme as Act 11 is upheld by the
Wisconsin Supreme Court. However, the rule only prowdes for a general effective date of the
first day of the month followmg pubhcation If it is the department’s intent to submit the rule
for publication only after Act 11 is upheld, the analysis should indicate that fact. Otherwise, if
the rule is promulgated prior to Act 11 bemg upheld the changes made by the rule would be
without any statutory basm ,

i b The second scntencc of s. ETF 10.31 (1) seems to imply that partlclpants who
canceled part1c1pat10n in the variable fund after January 1, 1999 may not elect to participate in
the fund. Section 40.04 (7), Stats as affected by 1999 Wisconsin Act 11, does not seem to
provide authority for such treatment. The rule should 1dent1fy its authority for thlS treatment

2. Form. Stvle and Placement in Admzmstratzve Code

The renumbenng of s. ETF 10. 35 should foilow the repeal and recreation of s. ETF
10.31. s
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4. Adeqguacy of References to Related Statutes, Rules and Forms

a. The “Authority for Rule” portion cites s. 227.24, Stats. That provision governs
emergency rule-making. This rule is not an emergency rule. This citation should be revised to
one that provides the department with authonty for thls rule. Perhaps the citation should be tos.
227.11 (2) (a), Stats. ~ .

b. It might be helpful if notes were added to the rule in s. ETF 10.31 (3) 1dent1fymg the
statutory condxtlons specified in s. 40.04 (7) (a) 1.and 2.

S. Claritv. Grammar. Punctuation and Use of Plain Language

a. The notice of the hearing attached to the rule indf‘c’ates that the public record on the
“emergency rule” will be held open. The rule submitted to the Clearinghouse is not an
emergency rule. The notice should not refer to an emergency rule.

b. In several places, the analysis to the rule refers to “1999 WA 11.” It should refer to
“1999 Wisconsin Act 11.” , , : , : S

c. The title to . ETF 10 31 (1) does not seem to ﬂt w;th the substance of the subsection,
in that a “purpose” section typlcally identifies what the purpose of the provision is. [See, for
example, s. ETF 11.01 (1).] A more accurate title may help make the rule more clear for readers
not familiar with the rule.

d The first sentence of s. ETF 10.31 (1) is awkward and, apparently, pamaﬂy
‘ ce, th i rewritten substantially as follows
D, Stats' an election to partxclp or to cancel partxc;pat“n the
able » 1....” In addition, in light of the last sentence of the subsection, i
appears that the matenal feliowmg the first use of the word “department” in the first sentence
can be deleted. If necessary, the last sentence could be modified to more eiearly apply to future
contributions. Also, the phrase “Participants that” in the second sentence should be changed to
“Partxmpants who

e. Ins. ETF 10.31 (3) (a), the term “elected” should be changed to “elects” and the term
“cannot” should be changed to “may not.” In par. (b) (intro.), the phrase “one of the following
bases” should be inserted Dbefore the celon In subd. 1., “; or” should be replaced by a period.
Also, because of the “exception” in par (a) par. (¢) may be clarified by replacing the term

“cannot” Wxth “may” and the word “unless” with “only 1f ? Fmally, the word “become in par.
(c) should be changed to “becoming.”

f. The rule renumbers s. ETF 10.35, which refers to an election to “terminate”
participation. The portion of the rule into which that provision is renumbered, however, refers
consistently to an election to “cancel” participation. Is there a difference between terminating
and canceling participation? If not, consistent terminology should be used throughout the rule.




i - State of Wisconsin
BEPARTMENT OF EMPLOYE TRUST FUNDS
and
EMPLOYE TRUST FUNDS BOARD
WISCONSIN RETIREMENT BOARD
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PROPOSED RULE: renumbermg ETF 10.35 and repeahng and recreatmg ETF 10: 31
' ‘ Wlsconsm Administrative Code, reiatmg to part;capation in the variable
trust fund. . :

NOTICE OF HEARING AND PROPOSED RULE

NOTICE OF HEARING

The Wisconsin Department of Employe Trust Funds will hold a pubhc hearing to review the
proposed rule, which renumbers ETF 10. 35 and repeals and recreates ETF 10.31, Wisconsin
Admimstrattve Code, reiatmg pamc;pa’aon in the variable tmst fund in accordance with the
provisions of s. 227.16 (1), Wisconsin Statutes. The public hearing will be held on Tuesday,
February 29, 2000 at 9:00 a.m. at the Department of Employe Trust Funds, Room 2B, 801
West Badger Road, Madison, Wisconsin. - R R

The public record on th& em wle wali be held open until 4:30 p.m. on Wednesday,
~ March 1, 2000 to permit | ibmission of written comments from persons unable t en
public hearing in person, or who wish to suppiement testimony offered at the hearmg Any such
written comments should be addressed to Shelly Schueller, Department of Empl oye Trust
Funds, 801 West Badger Road, P.O. Box 7931, Madison, Wisconsin 53707-7931.

' Analysns Prepared bv the Wxsconsm Department of Emg ye Trust Funds

Wis. Stat § 40 04 (7) (a) closed the. Vanabie Trust Fund to new enrollments effective Apn 29
1980. Participants who elected to join the Variable Trust prior to that date remain in the j—e
program unless they elect to cancel their participation: \,Once a participant has cancelled 4 e\“\;"
participation in the Variable Trust Fund, until 199 WA 11 is enacted there is no opportunity to A
re-elect variable participation. /{ A

. }\'«3 )

S

Section 14 of 1999 Wisconsin Act 11 [introduced as 1999 Assembly Bill 495] amended Wis.
Stat. § 40.04 (7) (a) to permit all participating employes on or after 1/1/2001 to elect to have
50% of their future and additional contributions deposited in the Variable Trust Fund. 1999 WA
11 also permits former Variable Trust Fund participants who have cancelled their original
variable participation to re-enroll. The new election would apply only to future employe,
employer and additional contributions; participants would not be eligible to transfer contributions
balances into the Variable Trust Fund.



Conditional upon 1999 WA 11 withstanding review by the courts, § ETF 10.31 must be revised
to clarify when and how a participant may elect to participate in the Variable Trust and to cancel
variable pamcmatxon the effective date of such an election, and the irrevocability of an election
once received by the Department. Under the proposed rule revision, an election to participate in
the Variable Trust Fund would be effectlve on January 1 of the year after the year in which the
Department recewes such an eiectxon and would fi rst appiy to contrabuhons for the year in
Fund (including participants who are already Variable Trust Fund participants based on an
election prior to April 29, 1980) would have one opportunity to cancel their Variable Trust Fund
participation, and once they elect to cancel their parucspat:on there would be no opportunity to
- re-enroll unless the participant closes his or her WRS account by withdrawing his or her
account balance and is no longer a participant, then returns to work for a WRS participating
employer and again becomes a participating employe.

Initial Fiscal Estimate

The rule has no fiscal impact on county, city, village, town 'school district, technical co lege
district and sewerage district fiscal liabilities and revenues. This rule itself has no ant:czpated
state fiscal effect during the current biennium and no future effect on state funds whsch do not
mclude the Pubhc Empioye Trust Funds

Initial Regu!atorv Flexibility Ana!vsas

The Department anticipates that the provxsmns of thas emergency rule wuiI have no d;rect

smesses v

Coples of Rule and Ccntact Persons |

Copxes of this ru!e are ava;labie Without cost by making a request to the Department of Employe
Trust Funds, Office of the Secretary, P.O. Box 7931, Madison, Wisconsin 53707, telephone
(608) 266-1071. For questions about this rule making, please call Shei y Schueiler Poiacy
Analyst for the DMSlon of Ret:rement Servaces at (608) 266-6611 '

" TEXT OF PROPOSED RULE i3

SECTION ,1 'ETF 10.35 1S RENUMBERED ETF 10.31(4)

- SECTION 2/ ETF 10.31 IS REPEALED AND RECREATED TO READ:

/

Authority for Rule / ew«at} «na} Y‘J“‘f e W‘/ géﬁfw ;*’M{w tv
Wis. Sta@? 5.4003(2) () P Lece



ETF 10.31 Var:a%%st fund participation g e

£

(1@RPOSE Pursuant tos. 40. 04 (7), Stats., an etectron&g participate or c/ancet variable trust W

fund pammpatae shall be made on a form provided by the department and shall be effecttve

"

\:} _ for future contnbutxoﬂs on the January 1 following rece;pt of the form by the department

: - » o

Partampants that etected to cancel participation in the variable trust fund effective on or before

\gif}uary 1 1 99? may elect to participate in the variable trust fund as provided in this section.

{ Except as provided in sub. (2), the election to participate in the variable trust fund sh‘atl become

//

_effective on the January 1 following receipt of the form by the department. -

Note: Election forms can be obtained from the following address: Department of Employe Trust

Funds, P.O. Box 7931, Madison, Wi 53707-7931.

(2) VARIABLE TRUST FUND PARTICIPATION FOR NEW PARTICIPANTS. A person becoming a new
participant on or after January 1, 2001 may elect immediate participation in the variable trust
fund providing that the department receives@é: @rﬁ no later than 30 calendar days after the

start of the employe’s participating employment. Initial elections to participate in the variable

 trustfund tﬁtat é,re’f%eceivedf?by‘:th,e department after this opportunity expires shall be effectiveon

& the January 1 foﬁowmg recelpt of the form by the department

s (3) CANCELING PARTICIPATION IN THE VARIABLE TRUST FUND.

(a) Except as prov:ded in par. (c) a particapant who el ect@) to cancel participation in the

S ' t‘ r\“\ﬁf'*" RYCYE

% ' vanable trust fund on or after January 1, 2001 cannot re- elect to parttcxpate

/
d\

(b) A partictpant may etect to cancet parttc:panon in the vanabte trust fund and transfer the
4 a! V""" z;'sw,w w\ !r}«« we' Yy

participant’s variable annuity contribution accumuiattons to the fixed division on:

1. An unconditional basis effective the January 1 following receipt of tﬁe form by the
departmenﬁ;t;;" .
2. A conditional basis as follows:

a. For annuitants, effective the first January 1 after receipt of the form by the department on



which the condition under s. 40.04 (7) (a) 1., Stats.. is satisfied.
~b. For all other participants, effectivéthe first January 1 after receipt of the form by the
department on which the condition under s. 40.04 (7) (a) 2., Stats., is saﬁsﬁfef’d. L
(c) A participant who elects to cancel ‘participation in the variable trust fmd% re-elect to
participate in the variable trust fund anl%g\*fl*\the participant ceases to be a participant by closmg
the participant’s account through taking a benefit under s. 40.25, Stats., and subsequenﬂy b
,, becomg Q new participating employe.
(5) END OF CALENDAR YEAR DETERMINATIONS. For purposes of this section, whenever the '(l‘a‘s‘ty ‘
- day of the year falls on a Saturday, Sunday or holiday when state offices are closed, an election
to participate or cancel variable participation or to transfer variable annuity contribution =~
accumulations to the fixed division which is remived on the next succeeding working day shall

be deemed to have been received within the preceding calendar year. -

(END OF RULE TEXT)

This rule shall take effect on the ﬁrst day of the month foilowmg pubhcatuon in the W;sconsm ’
Administrative Register as provided in s. 227.22 (2) (intro.), Wis. Stats. '

SEO WME}\IT OF EMPLOYE / ST FUNDS

Eric O. Stanchfield, Sécretary
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Agency Person to Be Contacted for Substantive Quesktionys -

For information about this rule, please contact: Shelly Schueller, Benefit Plan Policy Analyst,
Division of Retirement Services, Department of Employe Trust Funds, P.O. Box 7931, Madison
WI53707-7931. Telephone: (608) 266-6611.

Statement Explaining Need for Rule

The rule is intended to clarify the Department’s administrative policy and procedures regarding
election and termination of participation in the Variable Trust Fund. If 1999 Wisconsin Act 11 is
upheld by the courts and the ETF Board takes no action to revise the existing administrative rule,
the result will be uncertainty and confusion regarding when a participant may elect or terminate
participation in the Variable Trust Fund and the effective date of such an election.

Analysis Prepared by Department of Employe Trust Funds

Authority for rule: Wis. Stat. § 227.11 (2) (2)

Legislation interpreted: 1999 Wis. Act 11, § 14, a statutory provision concerning |
participation in the Variable Trust Fund. ;

Wis. Stat. § 40.04 (7) (a) closed the Variable Trust Fund to new enrollments effective April 29,
1980. Participants who elected to join the Variable Trust prior to that date remain in the program
unless they elect to terminate their participation. Once a partlclpant has terminated participation
in the Variable Trust Fund, until 1999 Wisconsin Act 11 is implemented there is no opportumty
to re-elect variable participation. ;

1999 Wisconsin Act 11 amends Wis. Stat. § 40.04 (7) (a) to permit all participating employes on
or after January 1, 2001 to elect to have 50% of their future and additional contributions
deposited in the Vanable Trust Fund. 1999 Wisconsin Act 11 also provides former Variable
Trust Fund participants who have terminated their original variable participation with one optlon
to re-enroll. The new election would apply only to future employe, employer and additional
contributions; participants would not be eligible to transfer contributions balances into the
Variable Trust Fund.

Implementation of 1999 Wisconsin Act 11 was enjoined by the courts on December 29, 1999.
Until the legal review of 1999 Wisconsin Act 11 is complete, the existing language in § ETF
10.31 regulates participation in the Variable Trust Fund. However, if 1999 Wisconsin Act 11
withstands review by the courts and must be implemented, then § ETF 10.31 must be revised to
reflect the re-opening of the Variable Trust Fund to active WRS participants. The rule must
clarify when and how a participant may elect or terminate participation in the Variable Trust

2-




Fund, the effective date of such an election, and the irrevocability of an election once received by
the Department. The proposed revisions to § ETF 10.31 will be promulgated and submitted for
publication and will be repealed 1f 1999 Wisconsin Act 11 is not upheld by the courts.

Under the proposed revisions to § ETF 10.31, an election to participate in the Variable Trust
Fund would be effective on January 1 of the year after the year in which the Department receives
such an election, and would first apply to contributions for the year in which the election is
effective. Pursuant to s. 40.04 (7)(b), Stats., any participating employe who participates in the
Variable Trust Fund (including participants who are already Variable Trust Fund participants
based on an election prior to April 29, 1980) have one opportunity to cancel their Variable Trust
Fund participation, and once they elect to terminate their participation, no opportunity to re-
enroll exists unless the participant closes his/her WRS account by withdrawing his/her account
balance and is no longer a participant, then returns to work for a WRS participating employer
and again becomes a participating employe.

Fiscal Estimate

The rule has no fiscal impact on county, city, village, town, school district, technical college
district and sewerage district fiscal liabilities and revenues. This rule has no anticipated state
fiscal effect during the current biennium and no future effect on state funds, which do not include
the Public Employe Trust Funds.

The Department of Employe Trust Funds anticipates some cost to the Public Employe Trust
Funds in administering this rule. These costs include one-time costs for revising participant
brochures and forms and reprogramming computer systems to handle the new variable program,
and on-going costs to process election forms and provide participants with information. g

Final Regulatory Flexibility Analysis

This rule does not affect small businesses.



Text of Proposed Rule

(BEGINNING OF RULE TEXT)
SECTION 1 ETF 10.31 ‘ISV:REPEALEQ AND RECREATED TO READ: -
ETF 1031 Variable trust fund participation
1) EFFECTIVE DATES OF PARTICIPATION. Purs.’uaﬁt't'o s 40.04 (7), Stats., an election tdparticipate,
or terminate particip'ation, in the variable trust kfund‘ shya,yllr be made on; a form provided by the
department. Except as provided in sub. (2), the election to participate in the variable trust fund
shall become effective for future contributions on the January 1 following receipt of the form by
the department. Pyarti(r:ipants’ who élécte(i tb terminate parﬁcip”atiéyn in the variable trust fund
effectivc on or befofe January 1, 1999 may elect to participate n the variablc trust fund as
provided in this section. Pursuant to s. 40.04 (7)(b), Stats., participants who elected to terminate
participation in the Vafiablé trust fund with an effeétiv‘e‘ date of Januafy 1, 2001 mayxr‘n")t re-eleci'
to participaféin‘ﬂ?é variable trust fund.
Nofe‘: ~Elécﬁon forfﬁs can bé ébtainéd from the followiﬁg address: Department of Employe Trust
Funds, P.O. Box 7931, Madison, WI 53707-7931. R
(2) VARIABLE TRUST FUND PARTICIPATION FOR NEW PARTICIPANTS. A person becoming a new
participant on or after January 1, 2001 may elect immediate participation in the variable trust
fund providing that the department receives the form no later than 30 calendar days after the start
of the employe’s participating employment. Initial elections to participate in the variable trust
fund that are received by the department after this opportunity expires shall be effective on the

January 1 following receipt of the form by the department.



(3) TERMINATING PARTICIPATION IN THE VARIABLE TRUST FUND.

(2) Except as provided in par. (c), a participant who elects to terminate participation in the
variable trust fund on or after January 1, 2001 may not re-elect to participate.

(b) A participant may elect to terminate participation in the variable trust fund and transfer the
participant’s variable annuity contribution accumulations to the fixed division on oﬁé ’of the |
following bases: | | L

1. An unconditional basis effective the January 1 following receipt of the form by the
department. ’ o

2. A conditional basis as follows:

a. For annuitants, effeétive the first January 1 after receipt of the form by the department on
which the condition under s. 40.04 (7) (a) 1., Stats., is satisfied. k

b. For all other participants, effective the'ﬁfst J. anuary 1 ka‘,ﬁér receipt of théy fonn by the
depamnent on whlch the condmon under s. 40.04 (7) (a) 2 Stats 1is satisfied. o

;_(c) A partlmpant wha elects te terxmnate parthpatmn m the vanable trust ﬁlnd on or aftcr .
January 1, 2001 may re-elect to participate in the variable trust fund only if the partlcxpant ceases
to be a participant by closing the participant’s account through taking a benefit under s. 40.25,
Stats., and subsequently becoming a new participating employe.

(5) END OF CALENDAR YEAR DETERMINATIONS. For purposes of this section, whenever the last
day of the year falls on a Saturday, Sunday or holiday when state offices are closed, an election
to participate or terminate variable participation or to transfer variable annuity contribution
accumulations to the fixed division which is received on the next succeeding working day shall

be deemed to have been received within the preceding calendar year.



SECTION 2 ETF 10.35 1S RENUMBERED ETF 10.31(4)

(END OF RULE TEXT)

Effective Date

This rule shall take effect on the first day of the month commencing after the date of publication
as provided by Wis. Stat. § 227.22 (2) (a).

Explanation of Modifications as Result of Testimony at Public Hearing

No modifications were made to the proposed rule as a result of testimony received at the public
hearing.

List of persons appearing or registering for or against the rule

A public hearing on this proposed rule was held on February 29, 2000, at 9:00 a.m. in
Conference Room 2B at the offices of the Department of Employe Trust Funds, 801 West
Badger Road, Madison, Wisconsin. No persons attended the hearing. The record of the hearing
was held open until 4:30 p.m. on Wednesday, March 1, 2000, to permit persons who were unable
to attend the public hearing in person to submit written comments on the proposed rule. No

~ written comments on the rule were received. ~




Response to Legislative Council Staff Recommendations

The Legislative Council Staff recommendations have been implemented with the
exception of the second Adequacy of References to Related Statutes, Rules and Forms
recommendation. This recommendation was to add a note to s. ETF 10.31 (3) identifying
the statutory conditions specified in s. 40.04(7) (a) 1. and 2. In the repeal and recreation
ofs. ETF 10.31, s. ETF 10.31(3) was not modified from the existing rule except to
renumber it from s. ETF 10.31(2) to s. ETF 10.31(3). The complex conditional bases for
terminating participation in the variable trust fund remain unchanged from the existing
rule.

The Legislative Council Staff recommendations havé been implemented as follows:

Statutory Authority
a. The analysis of the rule now includes more detail on when the rule will be submitted
for publication in relationship to implementation of 1999 Wisconsin Act 11.

b. The rule identifies s. 40.04 (7)(b), Stats., as the authority‘ prohibiting participants who
elected to terminate participation in the variable trust fund with an effective date of
January 1, 2000 from re-electing participation in the variable trust fund.

Form Style and Placement .
a. The renumbering of s. ETF 10.35 has been moved and now follows the repeal and
recreation of s. ETF 10.31

Adequacy of References to Related Statutes, Rules and Forms
a. The “Authority for Rule” citation has been corrected to s. 227.11(2)(a).

Clarity, Grammar, Punctuation and Use of Plain Language

a. The hearing notice reference has been changed to delete the word “emergency.”

b. 1999 Wisconsin Act 11 is spelled out whenever it is used.

¢. Thetitle to s. ETF 10.31(1) has been changed from “Purpose” to “Effective Dates of
Participation.”

d. Ins. 10.31(1), the sentences have been revised and reordered to clarify the section.
Where used, the phrase “participants that” has been changed to “participants who.”

e. In.s. ETF 10.31(3)(a), the term “elected” has been changed to “elects,” and the term
“cannot” has been changed to “may not.” A colon has been inserted as recommended
in par. (b) (intro.) and in subd. 1, * or” was replaced by a period. Par. (c) was
clarified by replacing the term “cannot” with “may” and the word “unless” with “only
if.” Finally, the word “become” in par. (c) was changed to “becoming.”

f. By changing the word “cancel” to “terminate” whenever it is used within the rule, the
terminology is made consistent throughout the rule.

11



Board Authorizations for Promﬁl‘gaﬁon ' ' L

The Employe Trust Funds Board, at its meetmg on March 10, 2000, and both the Teacher
Retirement and Wisconsin Retirement Boards, at their respective meetings on March 9,
2000, duly approved this final draft report on Clearinghouse Rule #00-021 for submission
to the Leg1slature and for promulgation.

Respéctfully Submitted,

DEPARTMENT OF EMPLOYE TRUST FUNDS

j« C f/ﬂ

Eric O. Stanchfield, Secrt;:cgf(y ;
Wisconsin Department of’ Employe Trust Funds
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Fudith )3. Robson

Wisconsin State Senator
March 27, 2000

Senator James Baumgart, Room 306 South
Representative Steve Wieckert, Room 9 North

Re: Clearinghouse Rule 00-021 (ETF 10, participation in the variable trust fund)

Dear Senator Baumgart and Répr Wieckert:

I am writing in regards to Cléaringhouse Rule 00-021, relating to participation in the variable
trust fund. This rule was recently referred to your committees. Please give it careful scrutiny,
especially the comments of the Legislative Clearinghouse regarding the statutory authority of the
rule.

This rule is based on 1999 Act 11. The courts have enjoined this act pending review by the state
Supreme Court. Until the act is implemented, there is no authority for the rule.

The department is proposing to promulgate the rule and then repeal it if the Supreme Court does
not uphold the statute. This is improper. Promulgation of the rule should not occur if the statute
- on which it is based has not yet gone into effect.

A better procedure would be to allow the rule to go through the legislative process witha
commitment from the agency that the agency will not file the rule with the Revisor of Statutes
and the Secretary of State until Act 11 is upheld by the courts. Then, if the law is overturned, the
rule could be withdrawn by the agency.

I am sure that you agree with me that the legislature needs to be diligent in its review of
administrative rules. Rules are an extension of the statutes, which only the legislature has
authority to create. Allowing a rule that has no basis in the statutes to go into effect is an assault
on the integrity of the legislature. :

[ urge you to negotiate with the agency regarding CR 00-021 in order to ensure that the rule is not
promulgated until the statute on which it is based actually becomes law.

h B. Robson
g District

15 South, State Capitol, Post Office Box 7882, Madison, WI 53707-7882 e Telephone (608) 266-2253
District Address: 2411 East Ridge Road, Beloit, WI 53511
Toll-free 1-800-334-1468 » E-Mail: sen.robson@legis.state.wi.us
€3 Printed on recycled paper.





