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| ;lNQT All c1tat10ns to “Manual” in the comments below are to the
'Admin al, prepared by the Revisor of
"Statutes Bureau and the Leglslatlve Council Staff, dated September
1998.] .

1 s_tatutogy Authongy b st fms b

a Sectlon 101 144 (Bm) (a) 3 Stats requ;lres the Department
Department of Natural Resources (DNR) to set “schedules” for determ};ﬁ  whether a petroleum
product discharge site should be classified"as high, medium or low priority. Nothmg in the rule
appears to set a schedule.

: b. The risk criterion in s. NR 746 06 (2) (b) excludes pubhc roads or street
' nghts-cf—way Is the effect of this exceptmn to allow contaminants in excess of an enforcement
standard off site if the contamination is beneath a public road or street right-of-way? If so, how
does this provision relate to the requirement under ss. 160.21 (2) (a) 2. and 160.25 (1), Stats.,
that the enforcement standard must be met at the property boundary, among other places?

c. Section NR 746.07 (3) relates to the errors of measurement, repeatability of test
results and statistical significance. This provision also requires the two departments to develop a
process for taking these considerations into account. However, s. 160.19 (6), Stats., requires the
- DNR to “‘promulgate’ by rule a scientifically valid procedure for determining if a preventive
action limit or enforcement standard is, in fact, attained or exceeded.” The DNR has done so in
s. NR 140.14. The statute further requires that the procedure developed by DNR be used for “all
regulatory and enforcement purposes under [ch. 160, Stats.].” How is it intended that the new
procedure in the rule will relate to the existing statutory and rule requirements, and what is the
authority for the Department of Commerce’s involvement in this process?

Commerce and the
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2. Form. Stvle and Placement in Administrative Code

a. The last sentence of s. NR 746.01 notes that ch. NR 746 codifies portions of the
memorandum of understanding between DNR and the Department of Commerce. The DNR
should consider whether anyone may wish to obtain a copy of the memorandum  of
understanding. If so, a note after s. NR 746.01 could indicate how to obtain the document.
Also, in both sentences of s. NR 746.01, “chapter” should replace “rule.”

b, The definitions of high-, medium- and low-priority sites in s. NR 746.03 refer to a
“site that is contaminated with a petroleum product.” However, the definition of “site” in s. NR
746.03 (20) is “any area where a petroleum product has discharged.” One reasonable distinction
is that a “site” is any area where a petroleum product has been discharged, even if remedial
action is completed, whereas the high-, medium- and low-priority sites are sites that are
currently contaminated. It might be appropriate to include a note explaining the relationship
between these definitions. It may also be possible to change the definitions of high-, medium-
and low-priority sites to make these distinctions more apparent.

c. The introductory paragraphs of s. NR 746.03 (8) and (9) require the site to meet both
of the criteria in the definition. Bach of the two criteria in the definitions should be a separate
sentence. The “and” between the two criteria is superfluous. Throughout the rule, subunits
should end with a period (except introductory material, which ends with a colon). [See s. 1.03
(intro.), Manual.] T

d. The rule refers to “the responsible person or a consultant retained by the responsible
person.” The latter part of this phrase could be omitted and the duties in the rule could be
~ assigned to the responsible person. A additional substantive provision could be added to the

ule providing that any duty of the responsible person may be undertaken by a consultant

 retained by the responsible person.

4. Adequacy of References to Related Statutes, Rules and Forms
a The “remedial action performance standards” of ch. NR 720 are included in the
definition of “site closure” in s. NR 746.03 (21). If possible, this definition should be clarified
by including specific references to the relevant portions of ch. NR 720. HEAS S

b. The croSséreféréﬁce to “par. (a)” in s. NR 746.05 @) is incorrect.

5._Clarity, Grammar, Punctuation and Use of Plain Language
~a. The phrase “laterally extensive permeable material” in s. NR 716.11 (5) (a) is vague.
This phrase occurs at several other places in the rule. ~ Bt

~b. Section NR 720.02 (1m) refers to “petroleum-contaminated” sites. Chapter NR 746
refers to a “site contaminated by a petroleum product.” It appears that these terms should be
consistent. “Petroleum-contaminated” occurs at several other places in the rule. :
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‘c. The apparent intent of s. NR 720.02 (1m), according to the description in the note, is
that the exemption applies if soil contamination is within four feet of the ground surface at a site
contaminated by a petroleum product and the site satisfies the risk criteria in s. NR 746.06 (2).
,The rule can be redrafted more clearly to indicate. this intent.

| d The deﬁmtlon of “low permeablhty matenal” in s. NR 746.03 @) 'exeludes ‘bedrock,
but the definition of “permeable material” in s. NR 746.03 (12) does not. Is the latter definition
correct? e e b

e. The def"mmon of “remedwl action” in s. NR 746. 03 a7 deﬁnes a remedial action as
a type of “response action.” “Response action” is not a defined term. It appears ‘that this
definition would be clarified by deleting “response.” Also, the definition defines “remedial
action” as a type of action to control the discharge of petroleum products Is this correct, or is
- the purpose ofa remed1a1 action to eontrol minimize or eliminate petroleum products‘7

| f In the deﬁmtlon of “remedlauon target” in s. NR 746 03 (18), the phrase “before a
site can be granted” and “before a site . . . is eligible for” closure appear to be mean essentlally
the same thing. : :

~g. Itis not clear in s. NR 746.04 (3) why the setting of remediation targets for sites that

are compet1t1vely bid or “bundled” with another site must be a joint deczsmn of the agencies. Is

it assumed that the sites will include both hlgh-pﬂonty sites and either medium- or low-priority

sites? Does the DNR intend that a single remediation target will be set for all sites that are
-competitively bid or bundled with another site? If ,so, this should be clarified.

h. Section NR 746.04 (3) requires the two departments to “1mplement a system of joint
 decision-making” for certain purposes. Several other provisions of the rule require the two
departments to undertake further policy devclopment and 1mplementat10n Should the rule
indicate how this joint effort will be undertaken and what will be the final result? Is the
intention to develop a new memorandum of understanding, modify the existing memorandum of
understanding, amend or create administrative rules or implement these requirements by other
means‘? Can the intent of the rule be more clearly specified, or an explanatory note included?

i. A closure request is requlred under s. NR 746 04 (4) (a) to be. accompamed by the
appropnate fee ? How is this fee estabhshed‘7

] If a closure request is not subtmtted and the site has met its remedlatlon target, s. NR
746.04 (4) (b) provides that the department may “solicit a closure request” from the responsible
‘person. The rule does not indicate that the responsible person must respond. Is it optional for
the responsible person to submit a closure request?

, k. Section NR 746.04 (5) provides a process for resolving disputes under s. NR 746.04
(3) and (4). However, the decisions under s. NR 746.04 (4) appear to be individual decisions of
either agency, and it is not clear how these decisions can result in a dispute.

1. “Agreed upon” should be hyphenated in s. NR 746.05 (2).
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- m. Sectron NR 746.05 (3) (d) refers twice to the “objectives of this section.” It is not
clear what are the “ob;ectwes” that must be met. Further, it is not clear why these phrases are
" necessary, if use of an alternative method requlres department approval. If the intent of this
phrase is to establish the criteria for approval, it would appear more appropriate to require that
the alternative method must be expected to result m an adequate determmatmn of hydrauhc
kconductlvrty - ~ Al

n. Section NR 746.05 (4) is dlfﬁcult to understand and would benefrt from edrtmg
~Also, the last sentence of s. NR 746.05 “) appears to duphcate in substantral part the
requrrement of S. NR 746 05 (3) © (mtro )

f o The risk crrtena aecerdmg to s. NR 746 06 (1) are “used to measure” certam rxsks
‘However, the risk crltena are not expressed in numerical terms. Other provisions of the rule,
such as s. NR 720.07 (1) (a), refer to a site that “satlsfres” the risk criteria. In fact, the “risk
 criteria” in s. NR 746. 06 (2) relate prlmanly to the absence of conditions that would create risk
 for pubhe health or the environment. The department should consider whether this portion of
the rule could be clarified by using a different phrase than “risk erltena,” or modrfymg how the
risk criteria are described or used in the rule. ~ g

| The overall purpose of 5. NR 746.06 is to establish criteria for screening sites. However,
. NR 746. 06 (1) also meludes a provrsmn describing how the risk criteria are used. These
~ provisions appear to restate substantwe reqmrements that are estabhshed elsewhere in the rule

p- Itis not clear Why s. NR 746.06 (2) (mtro) refers only 1o s. NR 746 07. The rlsk
B ,kcrxtena are also an element of s. 746 05 (1)

| q e he ‘crxteria ins. NR 746 06 (2) reiate to oceurrences “at the site” whrie some :
do not u use thrs phrase It appears Ihat this phrase should be mcluded in all of the crrterra

L. In s. NR 746 07 (€3] (a) “post closure” shou}d be hyphenated

~ The requrrements 1mposed by 5 NR 746 07 (1) (b) and (c) ceuld be clanfied by
reducmg the length of the sentences and rewrrtmg for cianty Also, the first two commas in par.
(b) are unnecessary. S F st =

t. Section NR 746.07 (1) (b) and (2) mention “institutional centreisk”kas ’required under
' ch NR 726 However the phrase “mstltutlonal centrois” is not used in ch NR 726

u. Should S. NR 746.04 (2) (regardmg remedlatlon targets) alse be cross—referenced ins.
NR 746 07 (2)? ; e , L

v. Section NR 746.07 (3) requires DNR and the Department of Commerce to take
specified actions by June 30, 1999. Since this date has aiready passed DNR should consrder
deleting either the date or the whole sentence. - : —



"ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD

AMENDING AND CREATING RULES

The Wisconsin Natural Resources Board proposes an order to amend NR 716.05 (1), 716.11
(3)(b) and (5)(a), 720.02 (1)(intro.), 720.05 (1)(intro.), 720.07 (1)(a), 722.02 (1), (2) and (3),
726.05 (1), (2)(a) and (2)(b)1.f., and (6), 726.07 (1) and 726.09 (2)(b); to create NR 716.11
(5)(e), Appendix A in ch. NR 716, 720.02 (1m), 722.02 (4) and ch. NR 746, relatmg to sites
contammated wzth petroleum products from petrolemn sterage tanks.

Analysis prepared by the Department of Natural Resources
Statutory authonty Sectron 227.11 2)(a), WIS Stats | H
Statutes mterpreted Sectrons 101 143 161 144 292.11, and 292 31 and ch. 160, Wis. Stats.

The proposed rule is 1dentlcal to the versmn of Comm 46 that is bemg promulgated by the
Department of Commerce. : it ;

Chapter NR 746 defines “high priority site”, “med’ium priority 'site” and “ldw priOrity site” ,and
provides that the Department of Natural Resources shall have authority for high priority sites and
the Department of Commerce shall have authenty for low and medium priority sites. If adopted
by the Natural Resources Board, the rule will require the transfer of sites with petroleum
_contamination in the groundwater below the enforcement standard in ch. NR 140 from the
Depariment of Natural Resources to the Department of Commerce. -

Chapter NR ’746 requxres the two agencies to work coopcrativcly to develop the follomng
1. A system of joint decision-making for the selection of remedial bids and the setting of
remediation targets for sites which are competitively bid or bundled with another site or
sites.
2. An agreed-upon methodology for determining if there is evidence of an expandmg
plume and the actions to take 1f the data provided through the site xnvestxgatron is not
- adequate: ,

3. A process fﬂr takmg mto account the unpact of error of measurement, repeatabxhty of
results and statistical significance, when determining whether a site is above or below
the enforcement standard or any other contaminant level or target.

4. A system for electromcally tracking the achievement of remedlatlon targets
5. A reconciled list of sites in remediation.

23




Chapter NR 746 also establishes procedures for transferring sites from one agency to the other
when information relevant to their classification becomes available.

‘ SECTION 1 NR 716 05 (1) is amended to read

NR 716 OS (1) Responsxble partles shall conduct a sue mvestlgatmn that meets the ‘
~ requirements of this chapter and s. NR 746.05, for discharges of petroleum ngducts from
petroleum storage tanks, when sue*speclﬁc or facility-specific information indicates that soil,
sediment, groundwater, surface water, air or other environmental media at a site or facility may
have become contaminated. Unless sub. (2) is applicable, responsible parties shall use the factors
in s. NR 708.09 (1) (a) through (n) and (2) (a) through (d) to determine whether or not a site
investigation is necessary. '

SECTION 2. NR 716 11 (3)(b) is amcnded to read ’

NR 716.11 (3)(b) Provide sufficient mformatlon to permlt evaluatxon of mtenm optlons
pursuant to ch. NR 708, and remedial action options pursuant to ch. NR 722, and to permita
determination to be made regarding whether any of the interim or remedial action options require
a treatabﬂlty study or other pilot-scale study, and to provide sufficient data for risk assessmcnt
screening and decision-making in accordance with ss. NR 746.05, 746.06 and 746.07, Comm
47.337 and 47.339 and | chs. NR 720, 722 and 726.

H

:& ‘v‘“,@?

NR ’7 16 11 (5)(3) Potentaal pathways:v for 'xmgratwn of the con amination, incl i
: ments L fensive penncable matenal
water or sewer hne trenchcs or othcr buried utﬂlty corridors, clay fia &
that acts or is anﬁ(:i_gatcd toactasa mx‘ twn pathway for contaminants, mcludmg groundwater
contammatmnandvaporxmgrauon. ‘ o e

SECTION 4 NR 716 1 1 (5)(e) is created to read

NR 716 11 (5)(c) Groundwater contarmnant plume movement in both vcrtical and
horizontal directions, to determine if the plume is expanding, receding or stable. Water table
wells and piezometers shall be properly located and screened both within and outside of the
source area to intersect the flow lines of the contaminant plume. The site’s hydrogeology and
degree, extent and type of contaminants shall govcm ihe number of wcﬂs and the penod ef time
needed to define plume behavior. sl sl 7 o
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SECTION 5. NR 716 Appendix A is created to read:
Appendxx A

STANDARD METHODS FOR DETERMINING HYDRAULIC CONDUCTIVITY

(1) TRANSMISSIVITY TEST (a) To conduct a transmlssmty test, a volume of water
is removed from a monitoring well and the water level recovery in the well is measured after a
specified time has elapsed. The resultant data may be used to determine the hydraulic
conductivity of the area surrounding the monitoring well.

(b) For transmissivity tests, groundwater may not be removed from the weH 12 hours
prior to beginning the test : : b -

(©) Transmxssthy tests shall be conducted in a monitoring well as follows:

1. If using a pump, set the pump intake in the lower half of the screen and allow sufficient
time for the water level in the well to equilibrate. :
2. Measure and record the initial depth to water and well depth Subﬁ‘act the difference to
determine the saturated interval of the well, in feet. .y e
3. Pump or bail 2 gallons of groundwater from the well mﬁnn 2 to 3 mmutes ' B
‘4. Record the start time and finish time to remove 2 gallons from the well. o
5. Measure and record thc watcr 1evei in the well mamzdlatcly after 2 gallons is removed
from the well.
6. After the apphcable time hsted in Tablc A has elapsed, measure and record the water ,

. 7Calwlate drauhoaonductl t atxhzmg FonnulaA

i A:

Saturated Interval of Well (feet) Time (mmutcs)

—%0

140

120

105

15| 0 00| 2| |
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FORMULA A

Step 1: Calculate T= q/4mnst
Where: T= coefficient of transmissivity, in gallons per day per foot (gpd/ft)
q= volume of groundwater removed (2 gallons)
' s= measured residual drawdown, in feet (water level at time in
Table A minus initial depth to water in par. (c) 2., above)
t= time, in days, from Table A (convert mmutes to days by
7 e leldmg by 1440) e :

Step 2 Convett T in gpd/ft to T in ﬁzlsee by dmdmg by 646272

Step 3 Calculate K=T/b
= Where: K = hydraulic conductivity, in ft/sec ~ i
b = saturated interval of well, in feet, as measured in par (c) 2 above.

Step 4: Convert K in ft/sec to K in cm/sec by multiplying by 30.48.

(2) RISING AND FALLING HEAD TEST (a) To conduct a nsmg head test, a volume
‘of groundwater is instantaneously removed from a well and the rate of water level recovery in thc
well is measured. To conduct a falling head test, a solid object is instantaneously inserted intoa
well and the rate at which groundwater flows out of the well is measured. The resxﬂts of both tests
may be used to determine the hydraulic conductivity of the area surrounding the well. Both tests
shall be conducted in accordance with proceduzes specified by ASTM in guidance number D 4044-
96 and D 5912—96 and the reievant cntena in pars (b) and (c) or (d)

Note' ASTM guldance number D 5912—96 is based { the Bouwer and RJee meﬂaod -
Rising head test is also referred to as bail-down test, slug-out test and slug. extraction test. . allmg :
head test is also referred to as slug-in test and slug injection test. The criteria listed under pars. (a)
to (c) are intended for determining the hydraulic conductivity of low permeability materials. ’Ihe?/
may not be applicable to saturated materials having a hydraulic conductivity greater than 1 x 10
cm/sec.

o (b) For both the nsmg and fallmg head tests, groundwater may not be removed from the
well 12 hours prior to the test, the well shall have at least five feet of water within the well screen
or well casing, or both, pnor to each test, and the borehole dlameter of the well shall be at least six.
inches.

(©) Hydrauhc eonductmty shall be determined only by rising head tests in wells where the
water table intersects the well screen and shall be conducted in accordance with all of the following
criteria:

1. Assume the filter pack’s specific yield is 0.20 to 0.25, unless measured by the
manufacturer.

QAo



2. Remove a rmmmurn 0f 0.75 gallons and a maximum of 1.5 gallons during the test.

3. Each test shall continue for 150 minutes or more unless the test results clearly
demonstrate that the hydraulic conductivity of the well is greater than 1 x 107 centimeters per
second. -

4. Determine if the hydraulic conductivity of the well is less than or equal to 1 x 10°
cenmneters per second based upon the test results

‘ (d) Both rising head and falling head tests may be conducted m plezometers and shall be
conducted 1n accordance wnh all of the followmg cntena R

‘1. Remove a minimum of 0.75 gallons for the nsmg head test and add a siug w1th a volume
equivalent to 0.75 gallons or more for the falling head test.

2. The volume of groundwater water removed from the well shall be less than the total
volume of water within the well casing above the top of the well screen.

3. The sum of the filter pack length and the filter pack seal shall be used as the length of
well screen when calculating hydraulic conductivity.

4. The drawdown in the well may not exceed the top of the ﬁlter pack seal

5. The length of well screen shall be at least four feet. ‘

* 6. Each test shall continue for 45 minutes or more per weil unless the test results ciearly
demons(xate that the hydrauhc conductmty of the well i is greater than 1 x 107 centlmeters per o
second.

7. Determme 1f the hydrauhc conductlwty of the well is Iess than or equal tolx 10’5
centimeters per second based upon the test results.

SECTION 6. NR 720 02 ( 1)(mtro ) is amended to read

- NR 720 02 (1) %&&Exce t as provided in sub (Im)_ tlns chapter applxes to ali remed1al
actions taken by responsxbie partxes to address 5011 contamination after an investigation has been
conducted at a site, facility or portion of a site or faeﬂ:ty that is subject to regulation under s.
144,442 292.11 or 144.76 292.31, Stats., regardless of whether there is direct involvement or
oversxght by the department This chapter also apphes to soxi contaxmnanon at all of the

follmmng
B it L bl +
b i‘\;s%m Qpev- A’“‘ 7"U af ( I
SECTION 7. NR 720.02 (lm) is created to read a Mw

/
{
t
1

\ " NR 720.02 ( 1m) The requirements of ss. NR 720707 to 720. 19 are not apphcable to
\“ remedggl ctxons taken to address soil contaminatiowwithin 4 feet of ﬂle\é“found surface
o troleum-contaminated sites or facilities. Thes@pe&oleum-eontammated s1tes or faclhtles
satisfy the risk &1@ ins. NR 746. 06(2). s ' \
e P L A &g“’“%‘ﬁj v“ifv‘u—d /\(VWM S AR JW <
Note: Petroleum-contaminated sites and facilities may have soil contamination at a depth
greater than 4 feet which is still subject to the requirements of ss. NR 720.07 to 720.19, or they

dq@ — J ,4,)_ o‘\‘%&’hj
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‘\mgy\not meet the nsk cntena ins. NR 746.06(2) or the closure requirements of NR 746.07(1) in
W thcentlrc»sltc of“facﬂlty would be still be subject to ss. NR 720 07 to 720:19.._

SECTION 8. NR 720.05 (1)(intro.) is amended to read:

'NR 720.05 (1) Responsible parties shall select and nnplement a remcd1a1 action to address
soil contamination when, after any of the following investigations has have been completed,
information collected during the investigation indicates that a remedlal action to address soil
contamination is necessary to achieve compliance with the requirements of this chapter and, fer
petroleum product contamination of soﬂ w;thm 4 feet of the ground surfacc, comphance with the
rcqmremcnts of ch. NR 746 ‘ i i o

SECTION 9. NR 720.07 (1)(a)1samendcdto read, o i

NR 720. 07 (1)(a) Respons1ble pari ’es shall usemformatlonﬁ'om thc sources hstcd ins.
NR 720.05 (1) to determine the residual contaminant levels or performance s standards for each
exposure or migration pathway of concern for each soil rtaminant of concern at a site or
facility in accordance with ss. NR 720.09 to 720.19 and, if applicable, to detemnne whether the
risk cntega for screening petroleum—contanunated 51tes, that are found iia s. NR 746.06 (2) {

SECTION 10. NR 722.02 (1), (2), (2m) and (3) are amended to read:

NR ']22 02 (1) llh;s Exceg prov1dcd in sub i_l ’dus chapter apphes to all remcdlal
: ) er the ‘ : 9231;; tats. This chapter

department, where a department~ funded remedxal actlon is bemg taken. o ',' y g

(2) 1‘-1;;5 Except as provxded in sub (4), thrs chapter apphes to all remedlal acnons taken
by responsible parties at sites, facilities or portions of a site or facility that are subject to
regulation under s. 292.11 or 292. 31, Stats., rcgardiess of whether there is direct mvoivcment or
oversight by thc department. S R ;

- (2m) This Except as provxded in sub. (4), this chapter applies to all remedial actions taken
by persons seekmg the liability exemption under s. 292.15, Stats. In this chapter, where the term
"respoaslble party" appears, it shall be read to include the "gmbascs voiun‘ ry party" where an
action is being undertaken to comply w1th s. 292.15, Stats. ‘ :

s 3) In addmon to being apphcablc to sxtes or facilities that are subject to regulatlon under
S. 292. 11 or 292.31, Stats., ch. NR 722 apphes to the evaiuauon of proposed remedial action

a8



options for solid waste facilities where remedial action is required by the department pursuant to
s. NR 508.20 (11), except as provided in sub. (4).

SECTION 11. NR 722.02 (4) is cmatgd, to read:

NR 722 02 (4) Thc requlrcments of thxs chapter are not apphcable to sites or facllmes
that satxsfy the risk cntena, for screemng yetroleun -contammated sﬁes, that are found ins. NR
746.06 (2). : 5 it ¥

TN : ' S : g : ' ’ . P .
Note: Wmaminated sites and facilities may have soil or groundwater
contamination that ot satisfy the risk criteria in s. NR 746.06(2). Petroleum-contaminate
sites or facilities that do not satisfy the risk criteria in s. NR 746.06 (2) are subject to this chapter.

‘SECTI.N 12 NR 726 05 (l) is amended to read

NR 726.05 (1) For a site or facxhty at whmh a response actlon other than an mmed:ate
act;on has been conducted and which is classified as complex under s. NR 700.09 (2) or for
which the responsible party has chosen to proceed with the complex site process under s. NR
700.11 (2), responsible parties or other interested persons may request that the department close
the case under this chapter after compliance with all applicable federal and state public health
and environmental laws, including chs. NR 700 to ngé,where applicable, has been achieved.

SECTION 13. NR 72605 (2)(@) is amended to read

NR 7 26 05 (2)(a) A request for case closure shall be subnntted m wntmg on a closc out
form supplied by the department and shall be accompanied by a report documenting that the
applicable public health and environmental laws, including chs. NR 700 to 724 746 where
applicable, have been complied with, or, where ch. NR 140 enforcement standards or preventxvc
action limits are excecded, that the cntena in par. (b) are satisfied. :

SECTION 14. NR 726.05 (2)(b)1.£. is amended to read:

NR 726.05 (2)(b)1.f. The concentration or-and mass,-@-r—both, of a substance and its
breakdown products existing in soil or groundwater or both, have been reduced if the actions are
deemed necessary to restore groundwater within a reasonable period of time, to adequately
protect public health and the environment, or to prevent groundwater contamination from
migrating beyond the boundaries of the property or properties for which groundwater use
restrictions have been recorded.
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SECTION 15. NR 726.05 (6) is amended to read:

NR 726.05 (6) Following receipt of a request for case closure under this section, the
department shall review the information provided under sub. (3) to determine whether the
applicable public health and environmental laws, including chs. NR 700 to 724746 where = .
applicable, have been complied with and whether any further threat to pubhc health, safety or

.welfare or the environment exists at the site or facility. Based on this review, the department
shall approve the case closure, conclude that additional response actions, such as additional
remedial action or long-term monitoring, are needed at the site or facility, or conclude that there
is not sufficient information to allow the department to determine whether the applicable public
health and environmental laws have been complied with.

SECTION 16. NR 726.09 (2)(b) is amended to read:

NR 726.09 (2)(b) May require the responsible parties to achieve compliance with the
applicable public health and environmental laws, including chs. NR 700 to 724746 where =
apphcable w1thm a tunc penod estabhshed by the department {?

: "7

SECTION 17 NR746 1screatedto read iy o s fagt /\i\\": ic/ /

5 B s A : ; ;2’”/” \ _

| 2 ke CRAPTERNR M2 0 ses b i
PETROLEUM ENVIRONMENTAL CLEANUP FUND INTERAGENCY

RESPONSIBILITIES N

NR 746.01 Purpose The purpose of this rulc is to 1dennfy the roles, processes and
prCedur“es that guide the departments of cor an s-insthe administration
of their respective resp(msxbahtles for high, mcdmm and low pnon \gg_ﬁ'ole 46 -contamina;ed
sites under ss. 101.143, 101.144, 292.11 and 292.31, and ch. This rule codifies/ | f"f""‘&?/

portions of a me%e “'H‘mg that has bcen sagned y the two agencaes, as

required by s. 101.1 fatS e
’WW@AW B ,(,

- o

DN
NR 746.02 Applicability. This chapter only applies to sites where petroleum products ﬂﬁ*’“ \
hav&ﬁisch ged from petroleum storage tanks. O F A

NR 746.03 Deﬁmtmns. In tlns chapter
M, —> (1) “Coumerce means the department of commerce.

(2) “Discharge” has the meaning specified in s. 292.01 (3), Stats.
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~Note: Unders. 292.01 (3), Stats., “discharge” means, but is not limited to, spﬂlmg,
leakmg, pumping, pouring, emitting, emptying or dumping.” g ,

(3) “DNR” means the department of natural resources.

4 “Enforcement standard" means a numencal value expressmg the concentratlon ofa
substance in groundwater which is adopted under s. 160 07, Stats and s. NR 140.10 or s.
160 09 Stats ‘and s. NR 140 12 : TN : ;

(5) “Groundwater” has the meamng speciﬁed ins. 160 01 (4), Stats

Note: Section 160.01 (4), Stats., defines “groundwater” to mean “any water of the state,
as deﬁned in s. 281.01 (18), occurring in a saturated subsurface geologlcal formation of rock or
soil. Section 281.01 (18), Stats., defines “waters of the state” to include “those pomons of Lake
Michigan and Lake Superior within the boundaries of this state, and all lakes, bays, rivers, ‘
streams, springs, ponds, wells, impounding reservoirs, marshes, watercourses, drainage systems
and other surface water or groundwater, natural or artlfimal pubhc or pnvate w1thm this state or
its jurisdiction.” 5 Bl ) Q_ ?C_f,o.a

(6) “High priority site” means a 31te that@ ated w1th a petroleum product and\\ r\h{
meets one or more of the following criteria: T , r‘ ’” ’

“(a) One or more hazardous substances other than petroleum products from a petroleum r e ,,A
storage tank are present at the 31te Bl e st el 4 t\(_& C/ N

(b) Contamination from the s:te dxschmges to a sensitive envuonment as deﬁned ins.
NR?OOOS(SS) homsgriis 295 By , i o i

‘ Note Section NR 700.03 (55) deﬁnes sensmve enwronment” to mean ‘an area of
exceptional environmental value, where a discharge could pose a greater threat than a discharge
to other areas, including but not limited to: wetlands; habitat used by state or federally
designated endangered or threatened species; national or state fish. and wildlife refuges and ﬁsh
and wildlife management areas; state and federal designated wild and scenic rivers, designated
state riverways and state designated scenic urban waterways; riparian areas; rookeries; cold
water communities as defined in s. NR 102.04 (3)(b), Lakes Superior and Michigan and the
Mississippi river, environmentally sensitive areas and environmental corridors identified in area-

-wide water quality management plans, special area management plans, special wetland inventory
studies, advanced delineation and identification studies and areas designated by the U.S. EPA
‘under section 404 (c), 33 USC 1344 (c); calcareous fens; state forests, parks, trails and
recreational areas; state and federal designated wildemess areas; designated or dedicated state

‘natural areas established under ss. 23.27 to 23.29, Stats.; wild rice waters as listed in s. NR
19.09; and any other waters identified as outstanding or exceptional resource waters in ch. NR
102.”

3]



(¢) Groundwater contamination that is equal to or greater than an enforcement standard
has been confirmed at the site. e B N T P

(7) “Low permeability materxal” means subsurface material above bedrock, as defined in
s. NR 141.05 (5) that is saturated with groundwater and has a hydraulic conductivity less than or
equal to 1 X 10 centimefters per second as detennmed by a method spec1ﬁed in s. NR 746.05.

Note. Sectlon NR 141 05 (5) deﬁnes “bedrook” to mean “ the sohd rock underlymg any
loose surficial material such as soil, alluvium or glacial drift. Bedrock includes but is not limited
to limestone, dolomite, sandstone, shale and igneous and metamorphic rock.” - s

(8) “Low priority site” means a s:te that is contammaied thh a petroleum product and
meets bo | of: the followmg cnten& : , , [ it ,

, products that were dlscharged from a ﬁeﬁolemne%orage tank

(9) “Medmm pnonty sxte” means a 31te that is contammated ‘Wlth a petroleum product
, and meeQMﬂ; of the followmg cntena

(@ 'I’here isno emdence of a do tance on the site other than petroleum :
products that were dlscharged from a petro eum storage tank,yaﬁﬂ“*“

(b) ’I‘here isno conﬁrmed petroleum product in groundwater equal to or greater than an

(1 G) ‘Momtonng well” means a groundwater mom*tonng weil de51gned mstalled,
oonstructed and developed in accordance with the requirements of ch. NR 141, for the: purpose of
momtonng groundwater or obtaining geologic or groundwater related data. The term ;

mtormg weli” moiudes pxezometers and water table observatmn wells

(1 1) ‘Natwal attenuatx ” means the reductxon in the conoentrat:on and mass of a

- substance and its breakdown products in groundwater due to naturally occurring physical, -

chemical and biological processes without human intervention or enhancement. These processes
include, but are not limited to, dispersion, diffusion, sorption and retardation, and degradatxon
processes such as bmdegradatmn, abmtlc degradatxon and radloactwe decay {7/ : g\,;.,/ e

(12) “Penneabie matenal” means a subsurface maten ' | that is saturated w1th }/g )
groundwater and that is not a low permeability material. " ;

(13) “Petroleum product” has the meaning specified in s. 101.143 (1)(f), Stats.

3



Note: Section 101.143 (1)(f), Stats., defines “petroleum product” to mean “gasoline,
gasoline alcohol fuel blends, kerosene, fuel oil, burner oil, diesel fuel or used motor 0il.” The
term pctrolemn product includes substanccs that aro, or once wore, consutuents of a petroleum

(14) “Petroleum storage tank” has the meanmg spec1ﬁed ins. 101 144(1)(bm), Stats

st Note* Sect:on 101 144 ( I)Cbm), Stats deﬁnes $ petroleum storage tank” tomean*a -
storage tank that is used to store petroleum products together with any on-site integral piping or
dispensing system.” The term “petroleum storage tank™ does not include a pipeline facility.

(15) “Preventive action limit” means a numerical value expressing the concentration of a
- substance in groundwater which is adopted under s. 160 15, Stats ands. NR 140. 10 or 140 12.

(IQ “Property boundary” has the meamng spec1ﬁed in s. 160. Ol(ﬁm), Sta:ts

Note: Section 160.01(6m), Stats., defines “property boundary 'to mean “the boundary of -
the total contiguous parcel of land owned by acor T pubho or

priyate roads run through the parcel.” . v
5 fpre asa—

Q;h ~17) “Remedial action” means a ¢€sp
e :

o

A

frse action taken to control, minimize or eliminate
ge of petroleum products so that they-do not present an actual or potential threat to -
bhc health, safety or welfare or the environment. The. term “remedial action” includes actions
é(gp * taken to restore the environment to the extent practicable andto meet apphcable environmental
- standards, and includes natural attenuation. Examples include containmeént; “treatmcm,k\T, ; Q

excavation, disposal, recycling or reuse, and any momtormg requn'ed to assure that such actions—
proteot pubho health, saf and welf re ar i ey

NR 726.
(19 “Responsxblc person has the meamng spemﬁed ins. 101 144(1)((1), Stats

Note: Section 101 144(1)(d), Stats deﬁnes rcsponsxble person” to mean “a person who

owns or operates a petroleum storage tank, a person who causes a discharge from a petroleum
: fstoragc tank ora person on whose property a petroicum storagc tank is loca
. P

0) “Slto” means any area where a pctroieum product has Adlscharged

i @n “Slte closure” or “site closed” means a determination made pursuant to ch. NR 726
that apphcable groundwater quality standards in ch. NR 140 have been met or will be met by

relying on natural attenuation and that @pl_lgablosoicieanup,smmi@f in ch. NR 720 have been

met or will be met by relying on a rc@cnon performance standard:,

,,/»"
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- (22) “Source control” means actions taken to remove or treat soil or groundwater
contamination, or both, actions taken to minimize the leaching of soil contaminationto P
groundwater, and actions taken to prevent the migration of groundwater contamination. The o
term “source control” includes tank removal, the removal of free product and contaminant hot -
spot removal or treatment

Note The term ‘source control” does not mclude groundwater momtormg, soﬂ
sampling, recycling or reuse of contaminants, reliance on natural attenuation to address residual
contamination, or changes to a facﬂny s des1gn, operanon constructxon or waste handlmg or
disposal practices. i o o : o

NR 746.04 Sxte authonty (1) GENERAL The assxgnment of admzmstratwe authonty
for high, medxum and low pnorxty petroleum contammated sﬁes shall be detennmed accordmg to

; the following:
;k, 5) \} {a) DNR shall have admuustratxve authonty for hlgh pnonty sﬂ:es éﬁ ~51
i 9 ; s ‘ —
» Q‘(‘;&\l &g& (b) Commerce shali have adnnmstratwe authonty for low and medmm pnonty sites. v [
D
i \g’?\gi ,-!F (2) ADMINISTRATIVE AUTHORITY. The administrative auihonty of Commerce and
PN - DNRfo;: a site includes.enforcement under ss. 101.02, 101.144 (2) or (3), or 292.11 (7), Stats
o~ Nsetting 'remediatlongr ets, remediation supervision and direction, and decision making : gq » </
e regarding g grantmg or denymg elosure and dec1dmg whether or not further remedlal actlon 1s
‘1 requn'ed . il , » sreiiy - , , ; 3
| (3) JOINT DECISI{)N. (AK 78

@ CLOSURE DECISIONS FOR SITES WITH GROUNDWATER
CONTAMINATION. At any time following completion of the site investigation, the following
steps shall be taken for a site with conﬁrmed groundwater contannnant levels equal to or greater
than an enforcement standard ~ : e : ,

j”?

¥ . (a -a.closure request has been submitted by, oron behalf of a responsxble person
~with the  appropriate jge the DNR shall review the request, make a determmatxon on closure ;and

/; b \ if closure\IS“granfeﬁ forward a copy of the closure determination to Commerce. -

{‘ !

‘g Q\” ~ (b) Where a closure request has not been submitted, if Commerce or DNR identifies-a_

site that either agency believes has met its remedxatwn tar.g\et; DNR may take action to sohcxt a \ |
- closure request from the responsxble person. o B2 B o ; i /

A it o
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) 5!

= 5) DISPUTE RESOLUTION. Any disputes between Commerce and DNR under subs (} b
1) shall be subject to the followmg dispute resolution process:

(a) Project managers shall discuss their differences, and the basis for them, in an attempt
to resolve the dispute. ,

(b) If thc dxspute is not resolved by the prq;cct managcrs the decision shall be referred to
, the pro;ect managers supemsors peh

(c) If the dlspute is not resolvcd by the prq; ect managers superwsors, the decxslon shall
be referred to the appropriate division administrators.

(
(d) If the dxspute still remains unresolved at the dlwsmn adnumstrator level the \ } e
department secre L%e the final decision-makers. (c-)“ & b lae' K

NR/74 “ﬁS“‘“Sxte mvestlga on;-—(%)’GENERAL In conductmg an mvestlgaﬂon
_ eum/contaminated sites, the responsible person or a consultant retained by th il
. & ol person shall meet apphcable ch. NR 716 requuements and minimize costs while provxdmg

) sufficient data necessary for risk assessment screening and dec1smn-makmg under this section
‘ Yo and ss. NR 746.06 and 746.07, ss. { Comm 47.337 and 47.339, and chs. NR 720, 722 and 726.

contammated w1th pctroleum products the respons:blc person ora consultant retained by the
n . 5™ responsible person shall determine, as part of the site investigation, if the contaminant plume is
e i:j; completely con ta;ncd within low permeability materials and does not extend into deposits of
T lafefalfy e ive penneablc material, into a water line or sewer line trench or other utility
T goric rridor; in mto a fracture- in-clay, or into another feature that acts oris antlczpated toactasa
m:gratxon pathway for groundwater contammatlon, i

(b) Evaluat:on of exzstmg site data Exxstmg site data shall be used to make the
dctenmnatxons requn‘ed under par. (a), if ezqstmg site data are sufﬁcxent to make these
determinations. Existing site data may include, but are not limited to, momtonng well
development data, monitoring well purging and sampling data, nsmg and falling head test data,
yield test data, pump test data, monitoring well and boring logs, grain size analysis, local and
regional geology, subsurface description, depositional environment, expected and actual degree
and extent of contamination, or a combination of this data. If the responsible person’s consultant
finds groundwater contamination in low permeability materials, the responsible person or the
consultant shall submit to the agency that has adnumstratxve authority for the site, for approval,
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the results of the evaluation of exxstmg sxte data that is requmed by thxs paragraph oran
explanation of why the existing site data are not sufficient to make the determinations required in

par. (@),

(c) Standard hydraulzc conducnwty tests. If the agency with adm1mstrat1ve authority for
the site determines that the existing site data are insufficient to make the determinations required
‘under par. (a), the responsible person, or a ‘consultant retained by the responsxble person shall
then determine the hydraulic conductivity of the saturated materials at the site utilizing a method
described in Appendix A of ch. NR 716, ora method that has been approved under par. (d),
‘conformance with the following reqmrements e

; 1. Hydraulic conductivity shall be determmed for at least one momtormg well Wlthm the
contammant plume unless subd. 2. is apphcable B

2. Noththstandmg the reqmrements in subd. 1., the agency thh admmxstratlve authonty
for the site may determine that hydraulic conductivity test results for one or more monitoring
wells outside of the plumc ar representat f the hydraulic conductmty of the saturated B
materials within the plume,{ basec ,‘;upori comparison of the monitoring well logs for monitoring
wells installed inside and outside of th 'piume and that it is not. necessary to conduct a hydrauhc ‘
conductmty test for a momtonng w 1 wnhm the plume .

@ Alternatzve methods for determmmg hyd@\ulzc con ic [vity. The agency with
administrative authority for y approve an alteriative miéthod for determining the
hydraulic conductivity of the saturated materials at a site if th method meets the objectives of

 this section. The responsible pe

rson, or a consultant retained by the responmble person, shall
obtain approval fron; the agency before usmg an altematwe méthod If: the agency grants

2o (s

be requxred by Commcrce or DNR to be mcludcd as par '
rcmedxal actmn, settmg remedlatmn targets or approvm' \or denymg closure If the agency with

the determmatlons requ
responmble person sh

it .
e s g e+ .
; il R 04
i ,M - OH L R s B

risks assocxated with the dischagge of- petroléum products to determm ether a remechal actxorx

shall be reqliged which could include, but is not limited to, adequate source confroland "
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," . gt( ‘measures to address environmental factors listed in s. Cof 47.337 (3 ()Ao set remediation
h targets, and to determine whether the site may be closed ds providedin s. NR 746.07. )
f M ¢

<
7 (@ RISK CRITERIA FOR SCREEN"IN 3 SITES=-Ig
i a) None cf the envuonmental factors as hsted ins. Comm 4 33703 ) are present at the
s1tc at the ﬁme of the completxon of the s: ‘ mvcsugano; 3 -
7 ’ | | cent tion in any groundwater that has m:grated outsuie (f\

e prope': k‘ fbouﬁdérj@of the property where the source of the contamination isorwas 1,0
located, that is equal to or grcater than cnforcement standards execp(”a};é;hc road orﬁt\ e ’

(d) No groundwater ¢ontamination, in a water sample collected from a monitoring well
in low permeability material, which has been identified using the methods specxﬁed ins. NR
746.05, exceeds the groundwater concentrations listed in Table i{n :

f (e) 1. There is a vertical separation distance of 5 feet or more between any conta.mmants
contained within low penncabihty material and any permeable material on the site, or the soil
and groundwater contaminant concentrations are decreasmg with- depth wﬁhm the low

permeablhty matcna‘ e gl i

2 Nc concentration Gf any contammnt in ﬂxe groundwater contamed wﬁhm permeable .
matenal is equal toor greater than an cnforcement standar 1 4 {ﬁ,‘ &) f ot J‘Z‘

~ (f) There isno unpa?:t ta a Waiér imé br sewef line trénch or other utlht)fcomdor along
< whlch vapors, free product or contaminated water may ﬂowwor*anﬂnﬂmded"penncable soil
L 1ayer, and there isno nnpact or ev1dence of imminent unpact to a basemen i
A e s "8 4% , ,
S B il ‘a
(g) 'Ihere isno enforcement standard excecdance any greundwater thhm 1000 feet of

a pubhc wel.
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:  Substance | Direct-Contact |
LR ~ Sail
- Contaminant

Benzene

12-DCA_

Ethylbenzene

Toluene | 6
Xylene T

A

\

\

’”)
N

~

S

| 5 NR ‘746;07* Site closure and approval and‘:ﬁ?acking of ‘remedial‘actmhs.‘ (1) SITE
CLOSURE DECISIONS. Commerce and DNR shall make site closure decisions based upon the

foilowmg reqmrementS‘

~ Table1

Contaminant
Concentration in
Groundwater

xthm Low-

' Materials
(;19/!)
~1,500.
~1,500.
7.,100.

20,000
~7,800.

(a) Sites where contammant cencentratwas are below the cnforccment standards at every
pomt on site at which groundwater is monitored, and where all of the risk criteriains. NR

(b) Sites w
property boundary

%0 f the property where the source of the contamination is or was located, are
. below enforcement standards and where corftaminant concentrations within low permeability
‘material outside of the property boundaryfof the property where the source of the contamination

746 06 (2) are satisfied, shall be closed without relmbursement from Commerce for additional

herwise ehg1ble for rennbursemcnt under ;

“

fis wn:hm permeable matenal out31de of the

i
i
;

is or was located, are below the groundwater concentrations listed in Table 1, but where

| contaminant concentrations above enforcement standards exist within the property boundary, of

the prr@giyJ&bercihe source of the contamination is or was located, shall be offered closure
nstitutional contr E'\ at satisfy the requirements of ch. NR 726, if all of the risk criteria in
s. NR 46:06(2); except 5s. NR 746.06 (2)(b) or 746.06 (2)(€)2., are satisfied. If the owners of
all properties on the site m§1 enforcement standard exceedances sign and record a groundwater !
use restriction, as required under's. NR 726.05 (2)(b)4., the site shall be closed. If the owner of
" any property on the site with an enforcemcnt standard exceedance does not sign and record a
groundwater use restriction, additional remedial action, other than the utilization of natural
attenuation, may not be required for areas Where all contaminant concentrations that are equal to
or greater than enforcement standards are foun}i .in low permeability material, except in situations
where a risk or potential risk exists to public health, {afgty or welfare or the envxronment from
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3 \ o .

the residual groundwater contamination in the low permeability material, and where a technically
feasible and cost effective response is available. Funding under s. 101.143, Stats., shall be
terminated by Commerce for sites that are offered closure under this paragraph, except for post
closure costs that are otherwise eligible for reimbursement under ch. Comm 47.

- Note: DNR is currently developing a geographic information system (GIS) registry as a
means for tracking residual groundwater contamination which could replace the groundwater use
restriction requirement in ch. NR 726. However, until the GIS registry is operable and ch. NR -
726 is amended to allow registration on a GIS registry as a substitute for recording a :
groundwater use restriction, groundwater use restrictions will continue to be used as the method
for notifying future property owners and other mterested persons of the ex:stence of the remdual

- groundwater contamination. P S 7wl e R

(c) After an investigation that satisfies the requirements of ch. NR 716, the agency with
administrative authority for the site may approve of site closure under ch. NR 726 for sites that
 do not meet all of the risk criteria in s. NR 746.06(2) if the requirements of ch. NR 726 are
saﬁsﬁed, Or may deterxnine that additional remedial actit)n other than rehance on natural

s

been satlsﬁed,«amthout reunbursemeﬁ’f from Commerce for addmonal remedxﬁl acﬁbnsexe‘ept fé’i‘ “«\
post closure costs that are other\mse ehgxble for rennbursement under ch Comm 47. t/\ fM)
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(@) If the agency thh adnnmsmnve authonty fora s1te determmes that pars. (a), (b) and 15}
() do not apply to the site, the responsible person shall be required to conduct a remedial action, (,K\’Q‘é
and shall be entitled to reunbursement under ch Comm 47 for all ehglble costs of the remed1a1 (‘”f
actmn , e L B

N ote: In compliance w1th s. 160 21(2)(a), Stats., s. NR 140 22(2)(b) establishes the pomt
of standards application to determine whether an enforcement standard has been attainedor
exceeded for facilities, practices or activities that do not have an established design management
zone, as “any point of present groundwater use and any point beyond the boundary of the
property on which the facility, practice or activity is located and s. NR 140.22 (2)(c) establishes a
point of standards application for “discharges, releases, sites or facilities” regulated under s.

292.11 or,292.f3~1:,~ Stats. (among other statutes) as “every point at which groundwater is
monitored.” The environmental factors in s. Comm 47.337 (3) and the other risk criteria in's.
NR 746. 06 (2) require an evaluation of groundwater ccntammant concentrations at all of these

points of standards apphcatxon , ot /;,U @2 -
M
)] CLOS’ JRE- SE&@N’REMEDIATIQN TARGETS. When the remed:atlon targets
developed under s. D 3_146 04 (3) are achxeved the sﬁe shall be closed utlhzmg an institutional

,,,,,,,,,

ehg1ble for retmbursement ‘under ch Cemm 47

(3) DETERMINATION OF COMPLIANCE WITH ENFORCEMENT STANDARDS
it OR REMEDIATION TARGETS. When determining whether contaminant concentrations at a

“ \m/\fb \ o / 7,/)/,,4 A
Cxabs cert " C
PN I



of- 4 % "4\ \ ‘W 7
4 ¥ aA - 5 , c/\»f\ /
site are above or below either an enforcement standard or a remediation targét, recognition shall
be made of the impact of error of measurement, repedtability of test resulfs and statistical Ty
e 30, 1999, a proces$ for taking these
asappropriate.

significance. Commerce and DNR shall develop, byLl
considerations into account and then revise or adopt administrative

, - (4) TRACKING OF REMEDIATION PROGRESS. (a) Commerce and DNR shall
cstabhsh a system for electronically tracking remediation progress and shall use the tracking

system to determine if remediation funding under s. 101 143, Stats should end or. 1f asite SV

closure request shouid be submltted o TR 6 ey bt o5 V’D

reportmg system by claxmants for reu‘nbursemcnt under s. 101 143 Stats

~ NR746.08 Transfer of sites. (1) GENERAL. Except as provided in sub. (2) or (3),
DNR shall determine whether Commerce or DNR has administrative authority for a site. -
that determination is made, DNR has administrative authority for the site. DNR s
determination w:tlnn 60 days aﬁer recsxpt by DNR of the site 1nvest1gat10n repoxi, unles

\mefqllo/vv1ng apply : i :

(a) DNR has requested addmonai mformauon ﬁ'om a respon51ble person ora consultant I
retained by the responsible person after: revxemng the 51te mvesnganon report and the requested
« mfonnatwn has not been subnnttcd to DNR ,

(b) The sﬁe is the sub_;ect of an enforcement actlon under s.292.1 1 Stats mmated by /

DNR. A mﬂ» ﬁ(vmsr 2 ~-~f—s~+--*f,—~——/

o (c) Other cucumstan;es over Wh;ch DNR has no control have preveﬂted DNR from |
i makmgas:te classification detenmnauon - s 4 . 8 ;

@) CONSULTANT DETEATION Consuitants performmg 31te mvestlgatlons
may determine, as part of a joint agency site classification pilot, whether a site is high, medium
or low priority and submit the investigation report duecﬂy to the agency they dctermme to have
admuusuatwe authonty under S. NR 746. 64 (i) s st ] :

3) CHAN GES IN CLASSIFICATION If a 51te is classxﬁed as hlgh, mcdmm orlow
priority, and DNR or Commerce determines that the classification is incorrect, the agency
- making the determination that a site has been incorrectly classified shall transfer the site file and
all related data to the other agency within 14 days after making the determmanon, if the other
agency has admnnstratlve authomy for the reclasmfied site. it i

“) LIST OF SITES IN REMEDIATION Commerce and DNR shail deveiop and

maintain a reconciled list of sites in remediation including data on remediation targets, risk
criteria for screening sites, expected closure costs and other relevant data. ,
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The foregoing rule was approved and adopted by the State of Wisconsin Natural
Resources Board on , 1999.

This rule takes effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

George E. Meyer, Secretary

(SEAL)



| MAY 1 0 2000
ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD

~ AMENDING AND CREATING RULES

The Wisconsin Natural Resources Board proposes an order to amend NR 700 ll (l)(‘o) and ,
(2)(b), 716.05 (1), 716.11 (5)(a), 716.15 (1), 720.02 (1)(intro.), 720.05 (1)(intro. ), 722.02 (1), (2),
(2m) and (3), 726.05 (1), (2)(2), (2)(b) 1.£,, 2. and 3., and (6), 726.07 (1) and 726. 09 2)(b); to
create NR 700.03 (66m), 700.11 (2)(e), 716.07 (12), 716.11 (3)(c), 716.15 (2)(g) 9., Appendix A |
in ch. NR 716, 720.02 (1m), 722.02 (3m) and ch. NR 746, relating to sites contammated with

petroleum products discharged from petroleum storage tanks.

RR-22 00 )

Ana1y51s prepared by the Department of Natural Resources

Statutory authonty Section 227.11 (2)(a) and 227.24, Stats. and Sect1on 9110 (3yu) (b) of 1999
Wlsoonsm Act 9. !

Statutes mterpreted Secuons 101.143, 101. 144 292.11, and 29231 and ch. 160, Stats.

The proposed ch NR 746 is 1dent1cal to ch Comm 46 that is bemg promulgated by the
Department of Commerce : s SO :

Chapter NR 746 prov1des that the Department of Natural Resources has authority for “h1gh -risk

- sites” and that the Department of Commerce has authority for “low and medium risk sites.” The

rule requires the Department of Natural Resources to transfer authority for sites with petroleum
contamination from petroleum storage tanks to the Department of Commerce once the site is
classified, unless the site is classified as a “high-risk site” or the site is contaminated by one or
more hazardous substances other than petroleum products discharged from a petroleum storage
tank. The rule also establishes procedures for transferring sites from one agency to the other
whenever new information relevant to the site classification becomes avallable

Chapter NR 746 also provides jointly developed requirements for:

1. Selecting remedial bids and the setting of remediation targets for sites that are
- competitively bid or bundled with another site or sites. ;
2. Determining when sites may close. .
3. Determining when remediation by natural attenuation may be approved as the final

remedial action for a petroleum-contaminated site.
Tracking the achievement of remediation progress and success.
Reporting of program activities.
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The amendments and new provisions that are proposed to be added to chs. NR 700, 716, 720,
722 and 726, as part of this rule package, consist of cross-references to ch. NR 746 that are
proposed to be inserted in chs. NR 700, 716 and 726, and exemptrons from the requirements in
chs. NR 720 and 722 that would conflict with the requirements in ch. NR 746: that is, an
exemption from the soil cleanup standards in ch. NR 720 and the remedial action option
evaluation requirements in ch. NR 722 for those sites contaminated with petroleum products
discharged from petroleum storage tanks that satrsfy the rrsk crrtena in s. NR 746. 06 and are
ehglble for closure under s. NR 746 07. ,

SECTION 1. NR 700.03 (66m) is created to read

NR 700.03 (66m) “Utrlrty corridor” means any utrhty line that runs underground and any
backfilled trench that was constructed to 1nsta11 a Water mam or lateral a sewer main or lateral or
other utrhty line. : ! - ~ Lhaed

SECTION 2. NR 700.11 (1)(b) is amended to read:

NR 700.11 (1)(b) Responsible parties shall submit a final report for the response action
at the site or facility which includes the information required by chs. NR 700 to 726 746, as
applicable, and a letter of compliance documenting that the response action has cemphed with
the requirements of chs. NR 700 to 726 746, as applicable, and any other applicable
environmental regulations, so that no further action is necessary for the site or facility.

SECTION 3. NR 700 11(2)(b) is amended to read

NR 7 OO 11 (2)(b) Respon51ble partres shail submrt a srte mvestrgatron report pursuant tosss
ch. NR 716 within 30 days after completion of the report, and a draft remedial options report e
meeting the requlrements of ch. NR 722 within 30 days after completion of’ beth-;epe;ts the
report unless the site is exempt from thls requirement under par. (e).

SECTION 4. NR 700 11(2)(e) is created to read

NR 700 11 (2)(e) Sites that are ehglble for closure under S. NR 746 07 are not requrred
to submit a remedral actron optlons report :

SECTION 5. NR 716.05 (1) is amended to read:



NR 716.05 (1) Responsible parties shall conduct a site investigation that meets the
requirements of this chapter and s. NR 746.05, for discharges of petroleum products from
petroleum storage tanks, when site-specific or facility-specific information indicates that soil,
sediment, groundwater, surface water, air or other environmental media at a site or facility may
have become contaminated. Unless sub. (2) is applicable, responsible parties shall use the factors
in s. NR 708.09 (1) (a) through (n) and (2) (a) through (d) to determine whether or not a site
investigation is necgssary S :

SECTIQN 6. NR 716,.07 (‘12) is: creatéd fo read:

NR 716.07(12) For sites with petroléum-product contamination discharged from
petroleum storage tanks, the need to gather data to determine the hydraulic conductivity of
materials where contaminated groundwater is found utilizing a method described in Appendix A,
and to determine whether the site satisfies the risk screening criteria in s. NR 746.06 and the
closure criteria in s. NR 746.07 (1). St

SECTION 7. NR 716.11 (3)(c) is created to read:

NR 716.11 (3)(c) For sites with petroleum-product contamination discharged from
petroleum storage tanks, provide sufficient information to determine the hydraulic conductivity
of materials where contaminated groundwater is found utilizing a method described in Appendix
A, and to determine whether the site satisfies the risk screening criteria in s. NR 746.06 and the
closure criteria in s. NR 746.07 (1). '

. SECTION 8 NR 716 11 (5)(a) is amended to read:

NR 716.1 1 (5)(a) Potenual pathways for mlgratlon of the contaxmnanon 1nc1ud1ng
busied-utilities-and-drainage improvements, utility corridors, and permeable matenal or soil
along whlch vapors free product or contammated water may ﬂow : :

SECTION 9. NR 716.15 (1) is amended to read:

-NR 716.15 (1) REPORT REQUIREMENT Unless otherwxse dlrected by the
department, responsible partzes shall include the site investigation report information with the
final report-and accompanying compliance letter for the response action in accordance with s.
NR 700.11 (1)(b), if the site or facility meets the criteria for a simple site classification, in s. NR
700.09(1). If, however, the site or facility is classified as a complex site in accordance with s.
NR 700.09 (2) or if the responsible party chooses to proceed with the complex site process,
responsible parties shall submit the site investigation report to the department within 30 days of
completion of the report and the draft remedial options report meeting the requirements of ch.
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NR 722 within 30 days of completion of the report unless the site is eligible for closure under s.
NR 746.07, in which' case the submittal of a remedial action options report is not required.

SECTION 10. NR 716.15 (2)(g) 9 is created to read

NR 716.15 (2)(g) 9. For sites with petroleum product contamination dlscharged from
petroleum storage tanks, the hydraulic conductivity of materials where contaminated
groundwater is found utilizing a method described in Appendix A, and interpretations of data
necessary to determine whether the site satisfies all of the risk screening criteria in s. NR 746.06
and the closure criteria in s. NR 746.07 (1).

SECTION 11. NR 716 Appendlx A is created to read:
Appendlx A

STANDARD METHODS FOR DETERMINING HYDRAULIC CONDUCTIVITY

(1) TRANSMISSIVITY TEST. (a) To conduct a transmissivity test, a volume of water
is removed from a monitoring well and the water level recovery in the well is measured after a
specified time has elapsed. The resultant data may be used to determine the hydrauhc
conductivity of the area surroundmg the monitoring well. ~

(b) For transmissivity tests, groundwater may not be removed from the well 12 hours
prior to beginning the test.

(c) Transmzsswny tests shall be conducted ina momtonng well as follows

1. If using a pump, set the pump mtake in the lower half of the screen ancl allow sufﬁcxent
time for the water level in the well to equilibrate. v

2. Measure and record the initial depth to water and Well depth Subtract the dlfference to
determine the saturated interval of the well, in feet.

3. Pump or bail 2 gallons of groundwater from the well within 2 to 3 minutes.

4. Record the start time and finish time to remove 2 gallons from the well.

5. Measure and record the water level in the well 1mmed1ately after 2 gallons is removed
from the well. »

6. After the apphcable time listed in Table A has elapsed measure and record the water
level in the well. G

7. Calculate hydraulzc conduct1v1ty utzllzmg Formula A.

TABLE A
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Saturated Interval of Well (feet) - | ey - Time (mmutes)

,160

140

— 130

105

| S]o| | o @

95

FORMULA A

Step 1: Calculate T=" q/47tst : TN
Where: T= coefficient of transmlssxwty, in gallons per day per foot (gpd/ft)
q= volume of groundwater removed (2 gallons)
s=measured residual drawdown, in feet (water level at time in
: Table A minus initial depth to water in par. (c) 2.)
t= time, in days, from Table A. (convert mmutes to days by
o d1v1d1ng by 1440) S

Step 2 Convert Tin gpd/ft to T in ft* /sec by d1v1d1ng by 646272

Step 3: Calcuiate K=T/b
Where: K= hydraulic conductivity, in ft/sec
b = saturated mterval of’ well m feet as measured in par (c) 2

o Step 4 Convert K in ft/sec to K 1n cm/sec by multlplymg by 30 48

(2) RISING AND FALLING HEAD TEST. (a) To conduct a rising head test, a volume
of groundwater is instantaneously removed from a well and the rate of water level recovery inthe
well is measured. To conduct a falling head test, a solid obJeCt is instantaneously inserted into a
well and the rate at which groundwater flows out of the well is measured. The results of both tests
~ may be used to determine the hydraulic conductivity of the area surroundmg the well. Both tests

shall be conducted in accordance with procedures specified by ASTM in gmdance number D 4044-

96 and D 5912 96 and the relevant cntena in pars (b) and (c) or (d)

Note: Copies of ASTM Standards D 4044-96 and D 5912-96 may be obtained from the
American Society for Testing and Materials (ASTM), 100 Barr Harbor Drive, West
Conshohocken, PA 19428, and are available for inspection at the offices of the Department of
Natural Resources, the Secretary of State and the Revisor of Statutes.




" Note: ASTM gmdance number D 5912- 96 i is based on the Bouwer and Rlee method.
Rising head test is also referred to as baﬂ-down test, slug out test and slug extraction test. Falling
head test is also referred to as slug-m test and slug injection test. The criteria listed under pars. (a)
to (c) are intended for detenmmng the hydraulic conductivity of low permeablhty materials. They

may not be apphcable to saturated matenals havmg a hydraulic eonductwuy greater than 1 X 107
cm/sec. : :

(b) For both the rising and falling head tests, groundwater may not be removed from the
well 12 hours prior to the test, the well shall have at least 5 feet of water within the well screen or
well casing, or both, prior to each test, and the borehole diameter of the well shall be at least 6
inches.

- (c) Hydraulic conduetivity shall be determmed only by rising head tests in wells where the
water table intersects the well screen and shall be conducted in accordance Wlth all of the following
cntena 3 . . T

1. Assume the filter pack’s spec1ﬁc y1e1d is 0 20 to 0 25 unless measured by the
manufacturer. )

2. Remove a minimum of 0. 75 gallons and a mammum of l 5 gallons dunng the test.

3. Each test shall continue for 150 minutes or more unless the test results clearly
demonstrate that the hydraullc conductivity of the well is greater than 1 x 10™ centimeters per
second.

4. Determine if the hydrauhc conductlvrcy of the well is less than or equal to1x 10 >
centimeters per second based upon the test results. , .

(d) Both rising head and falling. head tests may be conducted in plezometers and shall be
conducted in aocordance wﬂ:h all of the follomng cntena .

l Remove a minimum of 0 7 5 gallons for the nsmg head test and add a slug Wll'h a Volume
equivalent to 0.75 gallons or more for the falling head test.

2. The volume of groundwater water removed from the well shall be less than the total
volume of water within the well casing above the top of the well screen.

3. The sum of the filter pack length and the filter pack seal shall be used as the length of
well screen when caleulanng hydraulic conductivity. ,

4. The drawdown in the well may not exceed the top of the ﬁlter pack seal

5. The length of well scréen shall be at least 4 feet.

6. Each test shall continue for 45 minutes or more per well unless the test results clearly
demonstrate that the hydraulic conductivity of the well is greater than 1 x 10~ centimeters per
second.

7. Determine if the hydraulic conductivity of the well is less than or equal to1x107 >
cennmeters per second based upon the test results. :

SECTION 12. NR 720.02 (1)(intro.) is amended to read:
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NR 720.02 (1) This-Except as provided in sub. (1m), this chapter applies to all remedial
actions taken by responsible parties to address soil contamination after an investigation has been
conducted at a site, facility or portion of a site or facility that is subject to regulation under s.
144,442 292.11 or 144.76 292.31, Stats., regardless of whether there is direct involvement or

oversight by the department. nt. This chapter also apphes to soil contamination at all of the
following: : ; ; ; .

SECTION 13. NR 720.02 (1m) is created to read:

NR 720.02 (lm) This chapter is not apphcable to sites contammated with petroleum
products discharged from petroleum storage tanks that satisfy all of the risk screening criteria in
s. NR 746 06 (2) and are eligible for closure under s. NR 746.07. 1y ¢

Note If sites- and facxhtles that are contammated w1th petroleum products dlscharged -
from petroleum storage tanks do not satisfy the risk screening criteria in s. NR 746.06 (2) orthe
- closure requirements of s. NR 746.07, the site or facility would be still be subject to this chapter.

SECTION 14. NR 722.02 (1), (2), (2m) and (3) ére amended to read:

NR 722.02 (1) This Except as provided in sub. (3m), this chapter applies to all remedial
actions taken by the department under the authority of s. 292.11 or 292.31, Stats. This chapter
does not apply to immediate actions or interim actions, unless specifically noted i in ch. NR 708.
In this chapter, where the term "responsible parties" appears, it shall be read to include the
department, where a department- funded remedial action is being taken. :

() This Except as provided in sub. (3m), this chapter applies to all remedial actions taken
by responsible parties at sites, facilities or portions of a site or facility that are subject to ,

~ regulation under s. 292.11 or 292.31, Stats regardless of whether there is direct mvolvement or
over31ght by the department , oty i

(Zm) llihas Except as prov1ded in sub (3 m)_ thls chapter apphes to aﬂ remedlal actlons
taken by persons seeking the liability exemption under s. 292.15, Stats. In this chapter, where
the term "responsible party" appears, it shall be read to include the "puschaser voluntary party“
where an action is bemg undertaken to comply with s. 292.15, Stats.

(3) In addltlon to bemg apphcable to sites or famhtles that are subj ect to regulatlon under
s.292.11 or 292 31, Stats., eh-DNR722this s chapter apphes to the evaluation of proposed remechal
action options for solid waste facilities W]here remedial action is required by the department
pursuant to s. NR 508.20 (11), except as provided in sub. (3m). Cotpin

SECTION 15. NR 722.02 (3m) is created to read:
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NR 722.02 (3m) The requirements of this chapter are not applicable to sites
contaminated with petroleum products discharged from petroleum storage tanks that satisfy all of
the risk screemng cntena ins. NR 746. 06 (2) and are ehgxble for closure under S. NR 746. 07

Note: If sites and facﬂmes that are oontammated w1th petroleum products dlscharged
from petroleum storage tanks do not satisfy the risk screening criteria in s. NR 746.06 (2) or the
closure requirements of's. NR 746.07, the site or facility would be still be subject to this chapter.

SECTION 16 NR 726 05 (1) is amended to read

NR 726 05 (1) Forasite or faclhty at which a response actlon other than an unmedrate
action has been conducted and which is classified as complex under s. NR 700.09 (2) or for
which the responsible party has chosen to proceed with the complex site process under s. NR
700.11 (2), respons1ble parties or other interested persons may request that the department close
the case under this chapter after compliance with all applicable federal and state public health
and environmental laws, including chs. NR 700 to 726-746 where applicable, has been achieved.

SECTION 17. NR 726.05 (2) (a) is amended to read:

NR 726.05 (2) (a) A request for case closure shall be submitted in writing on a close out
form supplied by the department and shall be accompanied by a report documenting that the
applicable public health and environmental laws, including chs. NR 700 to 724-746 where -
applicable, have been complied with, or, where ch. NR 140 enforcement standards or preventlve ~
action limits are exceeded, that the criteria in par. (b) are satisfied. :

SECTION 18 NR 726. 05 (2) (b) 1 f 1s amended to read

NR 726 05 (2) (b) 1. f The concentration er-and mass,-o;-both, of a substance and its
breakdown products existin ] , v actions-are
desmed-in groundwater have been reduced due to namrally occurrmg physrcal chemlcal and
biological processes as necessary to xeste dwza = ~ = =
adequately protect public health and the envrronment oa:-to-and prevent groundwater
contamination from migrating beyond the boundaries of the pra property or properties for which:
groundwater use restrictions have been recorded, except that sites contaminated with petroleum
products discharged from petroleum storage tanks that satisfy all of the risk screening criteria in
s. NR 746.06 (2) and are eligible for closure under s. NR 746.07 (1) (b) or (2) (b) shall be
considered to have satisfied the criterion in thls subdrwsron paragraph without havmg to provrde
supporting documentation. ~ :

SECTION 19. NR 726.05 (2) (b) 2. is amended to read:
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NR 726.05 (2) (b) 2. Natural attenuatron will bring the groundwater into compliance
with ch. NR 140 groundwater quality standards within a reasonable period of time, consrdermg
the criteria in s. NR 722.07, except that sites contaminated with petroleum products discharged
from petroleum storage tanks that satisfy all of the risk screening criteria in s. NR 746.06 (2) and
are eligible for closure under s. NR 746.07 (1) (b) or (d) or (2) (b) or (d), shall be considered to
have satisfied the criterion in this subdivision without havmg to provide supporting ‘ '
documentation. ST :

SECTION 20. DNR 726.05 @ (b)f 3. is amended to read:

NR 726 05 (2) (b) 3 Groundwater contammatron exceedmg ch NR 140 preventwe acuon limits
will not migrate beyond the: boundanes of the property or properties for Wthh groundwater use restrictions
have been recorded after the site or facrlxty is closed

Note: Ifthere are no enforcement standard exceedances beyond the boundaries of the property or
properties for which groundwater use restrictions have been recorded, a case may still be closed under s.
NR 726.05 (2) (b) even though there are ch. NR 140 preventive action limit exceedances beyond the
boundaries of the property or propemes for which groundwater use restrictions have been recorded if the
groundwater contaminant plume is stable or receding and a prevenmve action limit exemption is granted for
the property or propertres for which groundwater use restrictions have not been recorded

SECTION 21. NR 726.05 (2)(b) 4. is amended to read:

NR 726.05 (2)(b) 4. If there are ch. NR 140 enforcement standard exceedances on the
property or properties, a groundwater use restriction which satisfies the requrrements of sub. (8)
(am) has been recorded at the county register of deeds office for each property, except thata
groundwater use restriction is not required for a publrc street or hlghwauht—of-way where
there are ch. NR 140 enforcement standard exceedances in a stable or receding plume provided
that the municipal clerk, and the municipal department or state agency that is responsible for
maintaining the street or hi _g_hway have been given written notification of the presence of residual
soil and groundwater contammatlon w1thm the nght-of-way : »

SECTION 22. NR 726.05 (6) is amerided to read:

. NR 726 05 (6) Followrng recelpt ofa request for case closure under thls sectron the
department shall review the information provrded under sub. (3) to determine whether the
applicable public ] health and environmental laws, including chs. NR 700 to 724 746 where
applicable, have. been comphed with and whether any further threat to pubhc health, safety or
welfare or the environment ex1sts at the site or facrhty Based on th;s review, the department
shall approve the case closure, or conclude that additional response actions, such as additional
remedial action or long-term momtormg, are needed at the site or facility, or conclude that there
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is not sufficient information to allow the department to determme Whether the apphcable pubhc ,
health and envxronmental 1aws have been comphed Wlth :

SECTION 23 NR 726 07 (1) is amended to read
NR 726.07 (1) F or sites or facrhtles class1ﬁed as s1mple under S. NR 700. 09 (1) and for :

which the responsible party has not chosen to proceed with the complex site process under s. NR
700.11 (2), the responsible party shall submit a final report of the response action taken at the

site or facility which includes the information required by chs. NR 700 to 724 746, as applicable,

s. NR 726.05 (8). The final report shall be aceompamed by a letter of comphance documenting
- that the response action taken complies with the requi irements of chs. NR 700 to 726 746, as

applicable, and all other applicable env1ronmentai Iaws so that no further actlon is necessary for e

the site or fac1hty

,;"

*SECTION 24 NR 726 09 (2)(b) IS amended to read
NR 726 09 (2)(b) May requxre the responsﬂ:le partxes to ach1eve comphance Wrth the

~ applicable pubhc health and environmental laws, including chs. NR 700 to -’124- 746 where
apphcable within a time penod established by the department : et i

SECTION 25. NR 746 is created to read:

NR 746. 01 Purpose The purpose of thrs chapter is to xdentxfy the reles, processes and
procedures that guide the departments of commerce and natural resources in the administration
of their respective respon51b111t1es under ss. 101.143, 101.144, 292.11 and 292.31, and ch. 160,
Stats., for oversight and supervision of high, medium and low risk sites where petroleum y
products have discharged from petroleum storage tanks. This chapter codifies a memorandum of
understanding that is requlred by s. 101.144 (3m), Stats. It also establishes standards to be
applied by both agencies for detenmmng when sites can be closed because it can be documented
during either the mvesngatlon or remediation phase that the risk screening cntena ins. NR a
746.06 and the closure criteria ins. 'NR 746.07 have been satisfied. The risk screemng and
closure criteria in this chapter ‘when used to make closure decisions, define on a s1te—spee1ﬁe
basis when natural attenuation will achieve groundwater enforcement standards withina k
reasonable time. Nothmg in this chapter is intended to limit the independent authority of either
agency to carry out responsibilities not spemﬁcaﬂy described in this chapter, including, without -
limitation, the authority of the department of commerce to apply ch. Comm 47.
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Note This rule, adopted _]omﬂy by the Department of Commerce and the Department of
Natural Resources, also appears in the Wisconsin Administrative Code as ch. Comm 46.

NR 746.02 Apphcablhty. Thls chapter only apphes to sites where petroleum products
have discharged from petroleum storage tanks. ' o o

' NR 746.03 Definitions. In this Chapterf
(1) “Commerce” means the depaﬂment of commerce.
(2) “Drscharge” has the rneamng specrﬁed m s 292 01 3), Stats

Note Under 5. 292.01 (3) Stats “drscharge means, but is not limited to, sprlhng, ‘
leaking, pumping, pouring, emitting, emptying or dumping.”

A3) “DNR” Hmeansthe departmentof natural ,resonrces. |

(4,) ‘ "Enforcement standard" has the meaning specified in s. 160.01 (2) Stats.

Note: Sectron 160 01 (2), Stats deﬁnes “enforcement standard” to mean ‘a numerrcal : ; |
value expressing the concentration of a substance in groundwater which is adopted under ss. ‘

160.07 and 160.09.”

(5) "Free product" rneans petroleum product that is not in drssolved phase and is )
present with a thickness of 0.01 feet or more as verified by more than one sampling event. "

(©) “Groundwater” has the meamng specrﬁed m s. 160 01 (4) Stats

Note Sectron 160 01 (4) Stats., deﬁnes groundwater to mean any water of the state,”‘
as defined in s. 281.01 (18), occurring in a saturated subsurface geo]ogrcal formation of rock or
soil.” Section 281.01 (18), Stats., defines “waters of the state” to include “those portrons of Lake
Michigan and Lake Superior within the boundaries of this state, and all lakes, bays, rivers,
streams, springs, ponds, wells, 1mpound1ng reservoirs, marshes, watercourses, drainage systems
and other surface water or groundwater, natural or artificial, pubhe or private, within thrs state or
its jurisdiction.” , -

@ “H1gh-rlsk s1te” has the meamng spemﬁed ins. 101 144 (1)(aq) Stats (as created by
1999 Wis. Act 9). ~ o L r :

Note: Section 101.144 (1)(aq), Stats., defines ‘;high-riSk site” tornean “the site ofa

discharge of a petroleum product from a petroleum storage tank if at least one of the following
applies: -
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1. Repeated tests show that the discharge has resulted in a concentration of contaminants
in a well used to prov1de water for human consumptton that exceeds a preventlve aetlon limit, as
defined in s. 160.01 (6). ‘

2. Petroleum product that is not in dissolved phase is present w1th a thlckness of 0. 01
feet or more, as shown by repeated measurements. ‘

3. An enforcement standard is exceeded in groundwater within 1,000 feet of a well
‘operated by a public utility, as defined in s. 196.01 (5), or within 100 feet of any other Well used
to provide water for human consumption.

4. An enforcement standard is exceeded in fractured bedrock.” ,

(8) “Low permeability material” means subsurface material above bedrock, as defined in
s. NR 141.05 (5) that is at or below the water table and has a hydraulic conductivity less than or
equal to 1 x 10 7 centimeters per second as determined by a method specified in s. NR 746. 05.

Note: Section NR 141.05 (5) defines “bedrock” to mean “ the solid rock underlying any
loose surficial material such as soil, alluvium or glacial drift. Bedrock includes but is not limited
to limestone, dolomite, sandstone, shale and igneous and metamorphtc rock.” ‘

©)) “Low risk site” means the site of a discharge of a petroleum product froma
petroleum storage tank where contaminants are contained only within the soil on the source
property and there 1s no conﬁrmed contammatwn in the groundwater

(10) “Medium rlsk site” means the site of a discharge of a petroleum product from a
petroleum storage tank where contaminants have extended beyond the boundary of the source
property, or there is conﬂrmed contammatton m the groundwater, but the site does not meet the
definition of a high-risk site.

(1D “Momtormg well” means a groundwater momtormg well de51gned installed,
constructed and developed in accordance with the requirements of ch. NR 141, for the purpose of
momtorlng groundwater or obtammg geologtc or groundwater related data The term '

momtonng well” mcludes plezometers and Water table observatmn welis S

(12) “‘Natural attenuatl‘on has the meamng specxﬁed ins. 101 143 (l)(cq) Stats

Note: Section 101.143 (1)(cq), Stats , defines “natural attenuatlon” to mean “the
reduction in the concentration and mass of a substance and the products into which the
substance breaks down, due to naturally occurring physical, chemical and biological processes.”
These processes occur without human intervention or enhancement, and include, but are not
limited to, dispersion, diffusion, sorption and retardation, and degradation processes such as
biodegradation, abiotic degradation and radioactive decay.

(13) “Permeable material” means a subsurface material that is at or below the water
table and that is not a low permeability material.

(14) “Petroleum product” has the meaning specified in s. 101.143 (1)(f), Stats.
12



Note Section 101.143 (1)(f), Stats., defines ¢ petroleum product” to mean “gasoline,
gasoline alcohol fuel blends, kerosene, fuel 011 burner oil, diesel fuel or used motor oil.” The
term “petroleum product” includes substances that are, or once were, constituents of a petroleum
product, including petroleum product additives.

(15) “Petroleum storage tank” has the meanmg specified in s. 101. 144(1)(bm), Stats.

- Note: Section 101 144 (1)(bm), Stats deﬁnes petroleum storage tank” to mean “a
storage tank that is used to store petroleum products together with any on-site integral piping or
dispensing system.” The term “petroleum storage tank” does not include a pipeline facility.

(16) “Preventive action hmrt” has the meanmg spemﬁed ins. 160 Ol (6) Stats

Note Sec‘aon 160 01 (6), Stats deﬁnes preventrve action hrmt” to mean “‘a numerrcal
value expressing the concentratron ofa substance in groundwater which is adopted under s.
160.15.”

(1 7) “Property boundary” has the meamng specrﬁed in s. 160. 01(6m) Stats

Note. Sectron 160 01(6m), Stats deﬁnes property boundary” to mean the boundary of "
the total contiguous parcel of land owned by a common owner, regardless of whether public or
private roads run through the parcel Yo g e :

(18) “Release” means the original discharge to.the environment.

(19) “Remedial action” means a response action taken to- control minimize or eliminate
the discharge of petroleum products so that they do not present an actual or potentral threat to
public health, safety or welfare or the environment. The term “remedial action” includes actions
taken to restore the environment to the extent practicable and to meet applicable environmental
standards, and includes natural attenuation. Examples include containment, treatment,
~ excavation, disposal, recycling or reuse, and any monitoring required to assure that such actions
protect public heaith -safety and welfare and the environment.

(20) “Remediation target” means a goal that may be set for a site, to clearly estabhsh the
contaminant concentration in groundwater or soil, or both, that when achieved will result in the.
grantmg of site closure. :

(21) “Responsrble person” has the meanmg speerﬁed ins. 101 144(1)(d) Stats
Note' Sectlon 101 144(1)((1) Stats deﬁnes responsrble person” to mean “a person who
owns or operates a petroleum storage tank, a person who causes a discharge from a petroleum

storage tank or a person on whose property a petroleum storage tank is located.”

(22) “Site” means any area where a petroleum product has discharged.
13



Note: Because the term “discharge” has been interpreted by the Wisconsin Supreme
Court to include the migration of hazardous substance contamination after it is released to the
environment, the term “site” includes all areas to which petroleum—product contammatlon has
migrated, as well as the source property. ,

(23) “Site closure” or “site closed” means a determination made pursuant to ch. NR 726
that applicable groundwater quality standards in ch. NR 140 have been met or will be met by
relying on natural attenuation and that applicable soil cleanup standards in ch. NR 720 have been
met or will be met by relymg ona remedlal acuon performance standard :

(24) “Soﬂ” has the meanmg spec1ﬁed ins. NR 700 03 (5 8)

Note: Section NR 700.03 (58) defines “soil” to mean “ unsaturated organic material,
derived from vegetation and unsaturated, loose, incoherent rock matenal of any ongm that rest
on bedrock other than foundry sand, debris and any mdustnal waste.” e : ,

(25) “Source control” means actions taken to remove or treat soil or groundwater
contamination, or both, actions taken to minimize the leaching of soil contamination to
groundwater, and actions taken to prevent the migration of groundwater contamination. The
term “source control” includes tank removal, the removal of free product and contaminant hot
spot removal or treatment. The term “source control” does not include groundwater monitoring,
soil sampling, recycling or reuse of contaminants, reliance on natural attenuation to address
residual contamination, or changes to a facﬂlty s demgn operatlon construcnon or waste
handhng or disposal practices. : ~ ~

(26) “Source property” means the parcel of land on w]:uch petroleum—product
contammatlon was ongmaliy released to the env1ronment : o

(27) “Unsamrated" means 3011 or other matenal that is found above the water table

(28) “Utlhty comdor means any utﬂlty hne that runs underground and any backﬁlled
trench that was constructed to install a water main or lateral, a sewer main or lateral or other
utlhty hne

(29) “Water table” has the meaning spec1ﬁed ins. NR 141.05 (45)

Note: Section NR 141.05 (45) defines “water table” to mean “ the surface of unconfined
groundwater where the water pressure is equal to atmospheric pressure.” The term “water table”
is used in this chapter to establish the upper elevation of “groundwater” as that term is defined in
s. 160.01 (4), Stats. Section 160.01 (4), Stats., defines “groundwater” to mean “any of the waters
of the state, as defined in s. 281.01 (1 8), occurrmg ina saturated subsurface geologlcai formatxon
of rock or soil.” , : : =
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'NR 746.04 Site authority. (1) ADMINISTRATIVE AUTHORITY. The :
administrative authority of Commerce and DNR for a site includes enforcement, setting
remediation targets, remediation supervision and direction, and decision making regardrng the
granting or denying closure and deciding whether or not further remedial action is required.

DNR has the authority under s. 292.11 (7) (¢), Stats., to issue orders to a person who possesses or
controls a hazardous substance that was drscharged or who caused the dxscharge of a hazardous
substance, specifying the remedial action that the responsible person is required to take unders.
292.11 (3) Stats. Commerce has the authonty under s. 101.144 (2) (a), Stats., to issue orders to

a person who owns or operates a petroleum storage tank a person who causes a dtscharge from a
petroleum tank or a person on whose property a petroleum storage tank is located, to require that
person to take remedlal action in response to those discharges of petroleum products from
petroleum: storage tanks over which Commerce has Jurrsdrctron The assignment of
administrative authority for high-risk sites and medium and low risk sites, where discharges of
petroleum products from petroleum storage tanks have occurred shall be determined accordtng
to the following criteria: s by ET g

(a) DNR shall have admrmstratwc authonty for those 51tes that meet any of the followmg i
criteria: , - , e : T ;

1. Sites that have not been classified.
2. Sites that are classified as high-risk sites.

3. Sites with soil or groundwater that is contaminated by one or more hazardous
substances other than petroleum products discharged from a petroleum storage tank, where the
petroleum contamination is  commingled with one or more hazardous substances other than
petroleum products from a petroleum storage tank

(b) Commerce shall have admrmstratrve authonty for those srtes that meet both of the e
following criteria:

| {1'. Sites that have been’classiﬁcd,as 1ow nsk ormedlum risk.

2. Sites where petroleum contamination is not commingled with one or more hazardous
substances other than petroleum products discharged from a petroleum storage tank.

(2) REMEDIATION TARGETS. (a) Commerce and DNR shall jointly determine
remedratron targets for high-risk sites that are competitively bid or bundled with another site or

sites pursuant to s. Comm 47.337 (4)(a) 3. and 4., and shall Jomtly review and select remedtal
bids. o c r ;

(b) Commerce shall set rcmedratron targets for low—nsk and medrum-—rrsk srtes that are

competrtrvely bid or bundled with another site or sites pursuant to s. Comm 47.337 (4) (a) 3.and :
4., and review and select remedial bids. :
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(c) When a remediation target is not established under par. (a) or (b), the goal that shall
be achieved to obtain site closure is prescrlbed by apphcable prov1srons in tlns chapter and ch.
NR 726. . ,

NR 746.05 Site mvest:gatmn ( l) GENERAL. In conductmg an investigation of a site
where petroleum products have discharged from a petroleum storage tank, the responsible person
shall meet the requrrements of ch. NR 716 and minimize costs while providing sufficient data
necessary for risk assessment screening and decision-making under this section and ss. Comm
47.337 and 47.339, ss. NR 746.06 and 746.07, and chs. NR 720, 722 and 726. If a responsible
person does not have the expertise and qualifications required under ch. NR 712 to adequately
respond to any of the requirements of this chapter, the responsible person shall retain the services
of a qualified consultant to conduct the requlred work or analy31s on behalf of the responsxble
person.

(2) SITE DATA. (a) General. The data collected by the responsible person during the
site mvesugatlon shall mclude but not be llmlted to, the followmg mformanon "

1 Whether contamination is found in soil or groundwater or both.
2. The degree and extent of soil contamination and groundwater CQntaminatiOm if any.

3. Nature and distribution of geologic materials on the site and general hydrogeologic
information. ’

4. The hydraulic conductivities of materials where contammated groundwater is found
including the downgradrent perimeter of the groundwater contammant plume L

5. Whether the groundwater contaminant plume is contamed w1tlnn low permeabﬂlty
material or extends into permeable material.

6. Whether there is evidence of migration of petroleum product contamination wuhm a
atility corridor or a permeable soil layer along which vapors, free product or contaminated water
may flow.

7. Whether there is evidence of migration or imminent migration of petroleum product
contamination to burldlng foundanon dram tlle sumps or other pomts of entry into burldmgs

(b) Standard hydraulic canductzvzty tests. Durmg the site mvestigatlon, or dunng the
gathering of additional information as directed by the agency with administrative authority under
sub. (3), the responsible person shall determine the hydraulic conductivity of materials where
contaminated groundwater is found at the site utilizing a method described in Appendix A of ch.
NR 716, or a method that has been approved under par. (c), in conformance with the followmg
requirements: -
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- 1. Hydraulic conductivity shall be determined at a monitoring well located within but
near the downgradient perimeter of the groundwater contaminant plume unless subd. 2. is -
applicable.

2. Notwithstanding the requirements in subd. 1., the agency with administrative authority
for the site may determine that a hydraulic conduct1v1ty result from a monitoring well outside of
the plume is representative of the hydraulic conductivity of materials within the plume, based on
a comparison of momtormg well logs for monitoring wells installed inside and outside of the
plume, and that it is not necessary to conduct a hydrauhc conductivity test at a monitoring well
within the plume

: 3_, The nee,d, ,toyf 8et¢fmine the hydraulick conduétiiity of materials where f;éontéminatéd
groundwater is found shall be considered part of a ch. NR 716 site investigation and may not be
considered areason or justiﬁcation for an increase 1in site investigation funding .

(c) Alternatzve methods for determmmg hydraulzc conductivity. The DNR may approve -
an alternative method for determmmg the hydraulic conductivity of the materials where
contaminated groundwater is found at a site if the method meets the objectives of this section.
The responsxbie person shall obtain approval from the DNR before using an alternative method.
If the DNR grants approval for use of the alternative method, the responsible person shall submlt
site data and test results, to the agency with administrative authority for the site, documenting
that the objectives of this section have been met. o~ o

(3) SUPPLEMENTAL SITE INVESTIGATION INFORMATION. If the site
investigation report was submitted prior to May 18, 2000, supplemental site information that is
necessary to make the determinations required under sub. (1) may be required by the agency with
administrative authority. The respon51ble person shall utilize existing site data unless the agency
with administrative authority for the site determines that the existing site data are insufficient to
make the determinations required in sub. (1). Existing site data may include, but are not limited
to, monitoring well development data, monitoring well purging and sampling data, rising and
falling head test data, yield test data, pump test data, monitoring well and boring logs, grain size
analysis, local and regional geology, subsurface description, depositional environment, expected
and actual degree and extent of contamination, or a combination of the data. If a determination
is made by the agency with administrative authority for the site that existing site data is
insufficient, the responsible person shall then gather the information necessary to make the
determinations required under sub. (1), including determining the hydraulic conductivity of the
materials where contaminated groundwater is found at the site in compliance with the
requirements of sub. (2)(b).

(49) GROUNDWATER CONTAMINANT BEHAVIOR. (a) Except where par. (b) is
applicable, the responsible person shall collect data during the site investigation to determine
whether the groundwater plume margin is expanding. Whenever a responsible person or their
agent is required by s. Comm 47.335 (2) to contact Commerce to notify the agency that it will
not be possible to complete the site investigation for less than $40,000, the responsible person
shall submit the notice to both DNR and Commerce that summarizes the reasons why the
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$40,000 cost cap will be exceeded. In the notice, the responsible person shall enumerate which,
if any, of the conditions described in's. NR 746.06 (2) (a), (f), () and (h) have been 1dent1ﬁed at
the site.

‘(b) For sites where all groundwater contamination is contained within low permeablhty
material, if no evidence is found of groundwater plume margin expansion during the site
investigation, and the most recent release of a petroleum product to the environment on the site is
more than 10 years old, the assumption for agency decision making on remedial actions, closure
and other related decisions shall be that the groundwater plume margin is not expandmg

NR 746.06 Risk screening criteria. (1) GENERAL. The risk criteria in sub. (2) for
screening sites shall be used to determine whether a remedial action shall be requlred which
could include, but is not limited to, source control and measures to address the risk screening
criteria; to set remediation targets; to evaluate consultant reports required under s. 101.143 (2)(h)
and (i), Stats., and to determine whether the site may be closed, as prov1ded ins. NR 7 46 07, at
the completlon of the sxte mvesnganon or after remedlal achon e v

@) RISK CRITERIA F OR SCREENIN G SITES In makmg de0131ons under sub (1)
Commerce and DNR shall utilize, as prov1ded ins. NR 746 07 the followmg cntena for :
1dent1fymg 31tes that a.re ehglble for closure : !

(a) None of the followmg env1ronmenta1 factors are present at the site:

1. Documented expansxon of plume margm ‘ ,’ w1

2 Verified contaminant coneentratlon 1n a pnvate or pubhc potable well that attams or
exceeds the preventlve ac’non hrmt’ o o

3 Contammatlon w1th1n bedrock or w1th1n one meter of bedrock

4. Petroieum product that is not in dlssolved phase is present with a thlckness 0f 0.01
feet or more, and has been venﬁed by more than one samphng event : :

5. Documented contamlnatlon dlscharges to a surface Water or wetland

“(b) No soil contamlnatlon is present at the site that exceeds any of the soil screening
levels in Table 1. L ; , i :
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Table 1 )
Indlcators of ReSIdual Petroleum Product in Sonl Pores

- Soil
Screenmg
Levels |
~(mg/kg).
Benzene 8.5
_12DCA | 06 _
~ Ethylbenzene | = 4.6
Toluene | 38
Xylene ' 42
; Tnmethylbenzene Jiie 83
| 135 il dedl
E T,nmethylbcnzeneaa
| Naphthalene g

(c) There is no soil contamination within 4 feet of the ground surface that exceeds any of
the direct contact soil contaminant concentrations for the substances listed in-Table 2.

Table 2

Protectlon of Human Health from Dlrect Contact thh Contammated Soﬁ

Substance | Soﬂ Contammant
& Sl el ‘ | Concentrations
(Top 4 ft of the soil)

(mgkg)
Benzene ' 1.10
1,2-Dichloroethane (DCA) SR I TR R g 5

(d) For substances not listed in Table 2 that are present within 4 feet of the ground
surface and have been approved by the agency with administrative authority for the site as
contaminants of concern as defined in s. NR 720.03 (2), any potential human health risk from
direct contact has been addressed. -

(e) If there are petroleum-product contaminants in soﬂ or groundwater ‘the most recent
release that caused or conmbuted to the contammatmn is more than 10 years old
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(f) There is no evidence of migration of petroleum product contamination within a utility
corridor or within a permeable material or soil along which vapors, free product or contammated
water may flow.

(g) There is no evidence of migration or imminent migration of petroleum product
contamination to building foundation drain tile, sumps or other points of entry into a basement or
other enclosed structure where petroleum vapors could collect and create odors or an adverse
impact on indoor air quality or where the contaminants may pose an explosion hazard.

| (h) No enforcement standard i;s:attained or exceeded m 5yai1y, groundwater within 1000 feet
of a well operated by a public utility, as defined in s. 196.01 (5), Stats., or within 100 feet of any
other well used to provide water for human consximption ‘

Note: The definition of “pubhc utility” that i is found in s. 196.01 (5), Stats., includes,
with certain limited exceptlons ‘every corporation, company, individual, association, their
lessees, trustees or receivers appointed by any court and every sanitary district, town, village or
city that may own, operate, manage or control . . . all or any part of a plant or equipment, within
the state, for the production, transmission, dehvery or furnishing of heat, light, water or power
either directly or indirectly to or for the public.” This definition includes all wells operated by
any entity (city, village, town or private company) that is in the business of distributing water to
the public. It would not include wells operated by commercial establishments that conduct some
other kind of business (for example, restaurants, bars or golf courses) Where the well watcr is
used by the business or by customers of the establishment. ; ,

NR 746.07 Site closure, and approval and' tracking of remedial actions. (1) SITE
CLOSURE DECISIONS AT THE COMPLETION OF A SITE INVESTIGATION. Commerce
and DNR shall make 51te closure demsmns at the completmn of a site mvestlgatlon based on the
following :rcqmrements '

(a) Soil contamma!zon only Sites that only have soil contammatmn shall be olosed at
the completion of a site investigation that comphes with the requirements of ch. NR 716, if the
site complies with all of the foﬂowmg requirements:

1. All of the risk screemng crltena in s. NR 746.06 (2) have been satxsﬁed

2. The requirements of ch. NR 726 have been complied with, including the signing and
recording of any required deed restriction or deed notice. , ,

3. There is at least a S-foot separation between the soil contamination and the water
table. ” e ] ‘

(b) Groundwater contamination within low permeability material. Sites that have
groundwater contamination within low permeab111ty material shall be closed at the completion of
a site investigation that complies with the requirements of ch. NR 716, if the site complies with
all of the following requirements:

20



1. All of the risk screening criteria in s. NR 746.06 (2) have been satisfied.

2. The requirements of ch. NR 726, other than s. NR 726.05 (2)(b) 1.f. and 2., have been
complied with, including the signing and recordmg ofa groundwater use restriction for each
property where an enforcement standard is attamed or exceeded within low permeabrhty
material, and the signing and recordmg of any requrred deed restnctron or deed notice. .

3. One of the following criteria is satisfied:

~a. All groundwater contamination is contained wrthm low permeability material and
there is at least a 5-foot separation between the contammatron m the low permeabrhty materral
and any underlymg or downgradient permeable material. ~

b If there is any groundwater contammatron within downgradlent or underlymg
permeable material, one of the following requn'ements is satisfied:

i All groundwater contammant concentratrons m penneable matenal are below
preventive action limits. : :

ii. AII groundwater contammant concentratlons in permeable materral are below
enforcement standards and where preventive action limits have been attained or exceeded a
preventive action limit exemptron has been gr,anted

111 The reqmrements of one of the tests hsted in par. (d) 3. have been satlsﬁed for srtes :
where enforcement standards are attained or exceeded in permeable materral

(c) Graundwater conz‘amznatzon exceed in preventzve action lzmzts but below L o
; S, ’ ial. Sites that have groundwater contammatlon .
that attains or exceeds preventrve action hmrts but does not attam or exceed enforcement ,
standards, within permeable material, shall be closed if the site comphes wrth the followmg
requirements: : : 4

1. All of the risk screemng criteria in s. NR 746.06 (2) have been satisfied.

2. The requrrements of ch. NR 7 26 have been eomphed w1th mcludmg the srgmng and
recordrng of any required deed restriction or deed notice.

3. A preventive action limit exemption,has been granted.

(d) Groundwater contamination exceedmg enforcemem‘ standards wzthm permeabl e
material. Sites that have groundwater contamination that attains or exceeds enforcement
standards within permeable material shall be closed at the completion of a site investigation that
complies with the requirements of ch. NR 716, if the site complies with all of the following.
requirements:
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1. All of the risk screening criteria in s. NR 746.06 (2) have been satisfied.

2. The requxrements of ch. NR 726 other than s. NR 726.05 (2)(b) 2., have been
complied with, meludmg the signing and recordmg ofa groundwater use restrlctlon for each
property where an enforcement standard is attained or exceeded within permeable matenal and
the signing and recording of any required deed restriction or deed notice. '

3. One of the foﬂowing tests has been satisfied:

a. Therei is a minimum of 4 rounds of samphng data that is free of seasonal vanatmn and
those sample results establish, through the use of the Mann-Kendall statistical test that is set forth‘
in Appendix A, that the concentrations of contaminants with confirmed exceedances of
enforcement standards are decreasmg at the downgrad1ent penmeter and along the centerhne of
the contaminant plume. ,

'b. An appropriate number and frequency of sampling rounds has been conducted
consistent with the requirements of Appendix A, and the sample results establish, through the use
of the Mann-Whitney U statistical test that is set forth in Appendix A, that the concentrations of
contaminants with confirmed exceedances of enforcement standards are decreasing at the
downgradlent penmeter and along the centerhne of the contamlnant plume o

Note: In compliance with s. 160.21(2)(a), Stats., s. NR 140.22(2)(b) estabhshes the pomt :
of standa;rds application to determine whether an enforcement standard has been attained or
exceeded for facilities, praetices or activities that do not have an established design management
zone, as “any point of present groundwater use and any point beyond the boundary of the - :

~ property on which the facility, practice or activity is located and s. NR 140.22 (2)(c) estabhshes a

- point of standards apphcauon for “discharges, releases sites or facilities” regu}ated unders.
292.11 or 292 31, Stats. (among other statutes) as “every pomt at which groundwateris
monitored.” Groundwater contaminant concentrations at points of standards application have -

been taken into account in the development of the risk scr eening criteria in s. NR 746.06 (2) and W

the closure requirements in s. NR 746.07.

(2) SITE CLOSURE DECISIONS AFTER REMEDIAL ACTION TO ADDRESS ONE
OR MORE OF THE RISK SCREENING CRITERIA. Commerce and DNR shall make site
closure decisions after remedial action to address one or more of the nsk screemng cr1ter1a based
on the following requirements:

(a) Soil contamination only. Sites that have residual contamination only in soil shall be
closed without requiring any additional remedial action other than natural attenuatlon if the site
complies Wlth aiI of the foilowmg reqmrements R '

1. Asite 1nvest1gat10n that comphes wzth the requirements of ch NR 71 6 has been
conducted.
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2. All of the risk screening criteria in s. NR 746.06 (2) have been satisfied.

3. The requirements of ch NR 726 have been comphed with, mcludmg the s1gn1ng and
recording of any required deed restriction or deed notice.

4. There is at least a 5-foot separation between the soil contamination and the water
table. , it e £E AP B TN L o

(b) Groundwater contamination within low permeability material. Sites that have
groundwater contamination within low permeability material shall be closed if the site complies
with all of the following requuements

1. Asite mvestxgatwn that comphes w1th the requ1rements of ch. NR 716 has been
conducted. T R e CT— ; ,

2 Allofthe risk screening criteria in’s. NR, 746.06 (2) have been satisfied.

3. The requirements of ch. NR 726, other than s. NR 726.05 (2) (b) 1.f. and 2., have been
- complied with, including the signing and recording of a groundwater use restriction for each
property where an enforcement standard is attained or exceeded within low permeability
matenal and the 51gmng and recordmg of any requxred deed restriction or deed notice.

4, One of the followmg cntena is satlsﬁed

a. All groundwater contammatlon is contamed within low permeablhty matenal and
there is at least a 5-foot separation between the contamination in the low permeability material
and any underlymg or downgrad1ent permeable materlal e

b If there is any groundwater contammatlon w1thm downgradlent or underlymg
permeabie matenal one of the followmg requxrements is satisfied: o

i. All groundwater contammant eoncentratlons in permeable matenal are below
preventive action limits. i e st : :

ii. All groundwater contaminant concentrations in permeable material are below
enforcement standards and where preventive action limits have been attamed or exceeded a
preventlve actmn limit exempnon has been granted :

iii. The reqmrements of one of the tests 11sted in par (d) 4 have been satisfied for sites
where enforcement standards are attained or exceeded in permeable material. ,

(¢) Groundwater contamination exceeding preventive action limits, but below

enforcement standards, within permeable material. Sites that have groundwater contamination
that attains or exceeds preventzve action limits, but not attaining or exceedmg enforcement
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standards, within permeable material, shall be closed if the site complies with all of the following
requlrements

1. A site investigation that complies with the requirements of ch: NR 716 has been
conducted.

2. All of the risk screening criteria in s. NR 746.06 (2) have been satisfied.

3. The requirements of ch. NR 726 have been comphed w1th mciudmg the mgmng and
recording of any required deed restriction or deed notice. fr

4. The 51te has been granted a preventwe actlon 11rn1t exemptlon

(d) Groundwater contamination exceedzng enforcement standards wzthzn permeable
material. Sites that have groundwater contamination that attains or exceeds enforcement
standards within permeable material shall be closed if the site complies with all of the following
requ1rements :

1. Asite mvesugatlon that comphes Wlth the reqmrements of ch NR 716 has been T
conducted. ! L xr G s,

2 All of the rxsk screening criteria in s. NR 746 06 (2) have been satlsﬁed

3. The requirements of ch. NR 726, other than S. NR 726.05 (2) (b) 2 have been
complied with, including the signing and recording of a groundwater use restriction for each
property where an enforcement standard is attamed or exceeded w1thm permeable matenal

4, One of the followmg tests has been satlsﬁed

a. There is a minimum of 4 rounds of samphng data that is free of seasonai vanatlon and :
those sample results establish, through the use of the Mann-Kendall statistical test that is set forth
in Appendix A, that the concentrations of contaminants with confirmed exceedances of |
enforcement standards are decreasing at the downgradient perimeter and along the centerlme of -
the contaminant plume

b. An approprlate number and frequency of samphng munds has been coxaducted
consistent with the requirements of Appendix A, and the sample results establish, through the use
of the Mann-Whitney U statistical test that is set forth in Appendix A, that the concentrations of
contaminants with confirmed exceedances of enforcement standards are decreasing at the
downgradient perimeter and along the centerline of the contaminant plume. i

Note: Deed restrictions and deed notices may be required as a condition of site closure
under s. NR 726.05 (8) (a) or (b). Under some circumstances, deed restrictions and groundwater
use restrictions are mandatory under s. NR 726.05 (8) (am) and (9). For example, a deed
restriction must be required if the responsible person is relying on an industrial land use
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