classification in order to satisfy the requirements of ch. NR 720. A groundwater use restriction
must be required if groundwater enforcement standards are attained or. exceeded

3) CLOSURE UNDER CH NR 726 If the agency wrth admmrstratrve authorrty for a
site determines that the site does not comply with the requirements of sub. (1) or (2), closure may
still be granted on a case-by-case basis in compliance with the requirements of ch. NR 726,

(4) ADDITIONAL REMEDIAL ACTION. If closure is not granted, the responsible
person shall conduet additional remedial action in comphanee with chs. NR 140 and 700 to 726.

(%) REMEDIATION FUNDING (a) Paragraphs (b) and (c) shall apply to sites that
meet any of the followmg condrtrons ~

1. Srtes where groundwater contammant concentratrons attaln or exceed enforcement
- standards, but closure could be granted under sub. (2) if the owners of the properties where

enforcement standards are attained or exceeded sign and record a groundwater use restrlctron,
and a deed restriction or deed notice, if requrred AL R G

2 Srtes where rernedratlon targets have been achreved and the srte could be closed under ’
sub. (2) if a required groundwater use restriction, deed restnetron or deed notice that comphes :
with ch NR 726 is srgned and recorded. s e ,

3 Srtes that have been closed w’rth a requrred groundwater use restrlctlon deed
restriction or deed notice. ; i el g ,

(b) Additional remedial action, other than natural attenuation, may not be required at
such sites, unless the agency with administrative authority for the site determmes that an actual
or potentral rrsk to publrc health safety or welfare or the envrronment exrsts

© Fu:ndmg under s. 101 143 Stats., shall be termmated by Commerce for srtes that are
eligible for closure under sub. (1) or (2), even if a groundwater use restriction, deed restriction or
deed notice is not signed and recorded for one or more properties, and the site shall be ineligible
for additional reimbursement except for post-closure costs that are otherwise ehgrble for
relmbursement under ch. Cornm 47 “ : :

(d Sltes reqmrmg no action: under thls chapter other than the signing and recordrng ofa
groundwater use restriction or deed restriction shall be classified for tracking purposes as
“conditionally closed,” which means that a closure application has been submitted and the site
will be ciosed when the condrtrons are satrsﬁed

6) TRACKING OF REMEDIATION PROGRESS By no later than January 1, 2001
and annually thereafter, responsible persons shall submit an annual report to the agency with
administrative authority for the site, as required by s. 101.143 (2) (i) 2., Stats., with a summary of
all monitoring data that has been collected, the status of remediation that has been conducted to
date and an estimate of the additional costs that must be incurred to achieve site closure.
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NR 746.08 Classification and transfer of sites. (1) GENERAL. The classification of a
site as high-risk, or medium or low risk shall be determined by applying the definitions in s.
101.144 (1)(aq), Stats., and s. NR 746.03 (7), (9) and (10), to the data that has been collected
during the site mvestlgatxon Untll thls determmatlon is made DNR has adrmmstratlve authonty :
for the site. e : , :

(2) SUBMITTAL OF SITE INVESTIGATION REPORTS TO THE APPROPRIATE
AGENCY. Site investigation reports submitted after May 18, 2000 shall include a statement as
to whether a site is believed to be high-risk, or medium or low risk and shall be submitted
directly to the agency with administrative authority for the site under s. NR 746.04 (1). If asite

falls under the authority of Commerce, the responsible person shall provide DNR with a copy of

the letter that transmits the site investigation report to Commerce. The DNR shall transfer the-
site file to Commerce within 14 days after receipt of a copy of the transmlttal 1etter that mdlcates
that the 31te falls under the authonty of Commeree 7 : £ :

(3) SUBMITTAL OF CLOSURE REPORTS TO THE APPR.PRIATE AGENCY If
the submittal of a site investigation report is not required or the site investigation report was
submitted without a determination of whether the site is believed to be high-risk, or medium or
" low risk, the closure report shall be submitted directly to the agency that is believed to have
- administrative authority for the site under s. NR 746.04 (1). If a site falls under the authority of
Commerce, the responsible person shall provide DNR with a copy of the letter that transmits the
closure report to Commerce. The DNR shall transfer the site file to Commerce within 14 days
after receipt of a copy of the transmittal letter that indicates that the site falls under the authority
of Commerce

(4) CHANGES IN CLASSIFICATION Ifasiteis clasmﬁed as hlgh—rlsk or medmm or
low risk, and the agency receiving the site investigation report or closure report determmes that
the classification is incorrect and the site, as reclassified, falls under the other agency’s ‘
administrative authority, the agency making the determination shall transfer the site file and all
related data to the other agency w1th1n 14 days after makmg the determmatlon that the site was
incorrectly ciasmﬁed :

NR 746.09 Interagency staff tralnmg In order to ensure that employes understand the,
requirements of this chapter and the NR 700 rule series, and to ensure that the agencies will issue
approvals when the requirements of this chapter and the NR 7 00 rule series are satisfied,
Commerce and DNR shall: ' ,

(1) Iden‘afy mteragency staff trammg needs at least once each year. Each agency shaH
list interagency staff training needs that have been identified in order of prmrlty and shall
provide that list to the other agency by May 1 of each year.

2) Agree by July 1 of each year on the staff trammg that is to be ;omtly eonducted
before July 1 of the following year. This agreement is to include the subject of the training, the
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approximate date on which it will be conducted, the preferred training provider, and the
estimated cost of training. , ;

' (3) Develop procedures to receive recommendations on interagency staff training needs
from interested parties outside the agencies before finalizing training plans.

NR 746.10 Dispute resolution. Any chsputes between Commerce and DNR under thlS
chapter shall be subject to the following dispute resolution process:

(1) Project managers shall discuss theirdifferences, and the basis for them, in an attempt
to resolve the dispute.

(2) If the dlspute is not resolved by the prmect managers, the decision shall be referred to
the prolect managers superv1sors ’ , ,

(3) If the dispute is not resolved by the project managers supemsors the decision shall
be referred to the appropnate division admlmstrators or deputy admuustrators

‘ (4) If the dlspute stﬂl remains unresolved at the dnnsmn adm1mstrator level the
department secretaries shall make the final decision. '

Appendix A

wis Nonparametric Statistical Tests for i
D termmmg the Effecnveness of Natural Attenuatmn

Two nonparamemc statlstlcal tests are descrlbed here the Mann—Kendall (S) and Ma.nn thtney
(U) statistical tests. These tests can be used to show whether groundwater contaminant
concentrations in a monitoring well are increasing, stable or decreasing. However, neither test is
able to determine the rate in which the concentrations are changing over time. The Mann-
Kendall Test can be used with a minimum of four (4) rounds of sampling results; however, the
Mann-Kendall Test is not valid for data that exhibit seasonal behavior. The Mann-Whitney U
Test is applicable to data that may or may not exhibit seasonal behavior, but the test requires
eight (8) consecutive rounds of quarterly or semi-annual sampling results. To demonstrate that
natural attenuation is effective, the chosen statistical test must show decreasing contaminant
concentrations at an appropriate confidence level, given in the test methodologies that follow.

Mann-Kendall Test




1. Assemble well data for at least four (4) sampling events for each contaminant in the order in
which the data was collected. Include all contaminants that have exceeded the ES at one or
more monitoring wells. Include data from:

a. One or more contaminated monitoring wells near the downgradient plume margin, which
may include piezometers,

b. A monitoring well near the source zone, and

c. Atleast one momtormg well along a flow line between the source zone well and plume
margin well. :

2. For purposes of the Mann-Kendall test, all non-detect data values should be assigned a single
value that is less than the detection limit, even if the detection limit varies over time.

3. Tests for Seasonality in Data. For seasonally affected data, either remove the seasonality i in
the data (e.g., by only testing data from the seasons with the highest contaminant
concentrations) or use a statistical test that is unaffected by seasonallty, such as the Mann-
Whitney U Test. To test for data seasonality: :

a. Determine if groundwater flow direction changes with season by comparing a water table
map from each season that the contaminant concentrations are measured. If the flow
- direction changes from one sampling period to another and shifts the plume away from
the wells being used in the statistical test, then data from those season(s) that are shifted
away from the centerline monitoring wells can not be used in the Mann-Kendaﬂ Test.

b. Determine if groundwater elevation and contaminant concentration change seasonally.
~ Plot contaminant concentration versus groundwater level for each well to be assessed by
the Mann-Kendall Test. If groundwater concentrations change as water level changes,
then the data is seasonally affected. The seasons with the highest contaminant
concentratlons should be mcluded in the Mann—KendaH Test '

4. Caiculate the Mann—Kendall Statlstw (S) using a manual method or a DNR supphed
spreadsheet. Assess all contaminants in the plume for the selected wells being assessed
with the Mann-Kendall Test. Enter data for each contaminant in the order it was
collected.

a. Manual Method to Calculate Mann-Kendall Statistic. Compare data sequentially,
comparing sampling event 1 to sampling events 2 through n, then sampling event 2 to
sampling events 3 through n, etc. Each row is filled in with a 1, 0 or —1, as follows:

Along row 2, if:

- Concentration of event x; > event 1: Enter +1
- Concentration of event x; =event 1: Enter 0
- Concentration of event x; <event 1: Enter — 1
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Where:  n = total number of sampling events
x; = value of given sample event, withi=2ton

Continue for the femaiﬁiﬁg rows. Sum each row and enter result at the end of
- the row. Add the sum of each row down to obtain the Mann-Kendall Statistic (S) See
Table A as an example. s , : ,

Table A
Mann-Kendall Statistic

Sampling Sampling Sampling Sampling Sampling
- Eventl  Event2 Event3  Event4  Event5-

Contaminant . el sis vobeins oo e 8 fowir o b mntodoe » ] Sum Rows

concentration— | 100 | 50 8BS T8 50' : y

Compare to Event 1 - -1 -1 S -1 -4

Compare to Event 2 R vor  mbleees el e pn D k2

ComparetoEvent3 =~ 0 oo b -1 ahorweinbbinn toippe =2

Compare to Event4 i Fe alsh B ' el el o -1
o G o : Mann Kendall Statisuc (Total) =i =5

b. Manual Mann-KendalI ‘Statistic Look up Table. Table B gives the maximum S statlstlc
(Smax) to accept a declining trend alternative at an o level of significance. If the =
, computed S is greater than Spax (or S is a smaller negative number than Smax), then there
is either a no-trend or an increasing trend in the data. '

, TableB s
“ Mann-Kendall Statxstlc Look Up Table ‘
Smax
N - Range of S , 0=02*
4 ‘ ,-6to+6 Y
5 -10to+10 - -5
6 -15t0o+15 -6
7 -21to+21 -7
8 -28to+28 -8
9 -36t0+36 -10
10 - 45 to +45 -11

* The probability that the computed Mann-Kendall statistic S < Smax is at most Q.

5. Test for a declining trend. Evaluate data trends for each contaminant identified in the plume.
Evaluate the null hypothesis of no trend against the alternative of a decreasing trend. The
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null hypothesis can be rejected in favor of a decreasmg trend if both of the followmg
conditions are met: : .

a. S isa large negauve number (see Table B for magmtude of S)

b. The probab1l1ty value, given n (number of data) and the absolute value of S is LESS than
the a priori significance level, a, of the test. An0.<0.2is acceptable i

6. Test for an increasing trend. An increasing trend alternative (i.e., an advancing plume) is
shown if both of the following condltlons are met

a. Sis posmve

b. S> l Smax. I at a given o level of 51gn1ﬁcance (see Table B) If the computed S is equal to
‘or greater than the absolute value of Sy, then it can be concluded the plume is
advancmg at an a level of 51gmﬁcance Ana<0.2is acceptabie for thlS test

7. Test for Plume Stabmty If the Mann-KendaH Tcst mdlcates no-trend is prescnt perform the
_coefficient of variation test. Asa non—parametnc test, the Mann-Kendall Test does not take
into account the magmtude of scatter in the data. A data set with a great deal of scatter may
return a Mann-Kendall test indicating there is no trend, when, in fact, no conclusion can be
drawn regarding trend because of data variability. In this case, additional data collection may
be necessary to determine that the plume is stable, declining or advancing. As a simple test,
the coefﬁment of variation can assess the scatter in the data: ~ ~
‘standard deviation

CV“

arithmetic mean

~ Where: CV = coefficient of vanatlon L :
CV should be <lto say that the no-trend‘h pothesxs a]so mchcates a stable plurne
configuration. o

Mann—thtney U Test. ThlS test is eqmvalent to the ’Wllcoxon Rank Sum Test.

1. Assemble well data for the most recent elght (8) consecutxve quarterly or seml-annual
sampling events for each contaminant that has exceeded the ES at one or more monitoring
wells. Include data from:

a. One or more contaminated monitoring wells near the downgradient plume margin, which
may include p1ezometers

b. A monitOring wéll niat the $6rde zone,and

c. At 1east one momtonng well aiong a ﬂow line between the source zone weﬂ and piume
margin well. L SR
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2. Enter the data into a DNR supplied spreadsheet or manually assemble the data into a table '
(e.g., Table C) in the order the data was collected. Assign a rank to each sample value, with
the smallest value ranked #1 and the largest value ranked #8.

3. For purposes of the Mann-Whitney U test, all non—detect values should be ass1gned a data
value of zero (0).

Table C , ‘
Example Data Set for the Mann-thtney U Statistical Test
Year/Date Benzene Rank  Rank Sum
Concentration (ug/l) of 1% Year
: ‘ _(Wrs)
‘ 1St Year 1St Quarter - 160 8
1 Year, 3r Quarter 80 4 25
I“Year 4™ Quarter 100 6
2" Year, 1% Quarter ‘ 89 5
2" Year, 2™ Quarter 0 1
2" Year, 3‘ Quarter | 53 3
2" Year, 4" Quarter 24 2

 U=26-Wrs =1

4. Sum the ranks for the data in the 1“ year. Denote this sum as Wrs (or the Wilcoxon rank
sum).

5. Calculate the U Statistic. U=26-Wrs

6. Interpreting U Statlstlc For 2 groups of 4 sampies atU=< 3 the probablhty that year 2 data
show a decrease relative to year 1 data is at least 90%, and soU<3 wﬂl be acceptable to
show that contammant concentratlon is dechmng ‘

7. If there are ties in sample data, calculate an average rank value for the tied data and assign
this average rank to the tied sample data. See example in Table D.
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- TableD
Example of Rank Sum Value for Tled Data ,

Year/Date BenZéne 'Check'fo'r‘ Rank ~ Rank Sum

Concentration Ties , ~ of 1" Year
(ug/l) (Wrs)
1** Year, 1% Quarter 300 8 _ -
1% Year, 2™ Quarter 280 N T o4
1¥ Year, 3r Quarter 105, | o 4 '
1% Year, 4™ Quarter 110 ' * 5
2 Year, 1* Quarter . 83 et e
2" Year, 2™ Quarter 50 R 1.5
2™ Year, 3" Quarter 110 o 5.5
2" Year, 4™ Quarter 50 v 1.5

U=26-Wrs =15

8. Probability and the U Statistic. Table E shows the a value and the conﬁdence level for Values
of U calculated for 2 groups of 4 samples each.

Table E
Probability and U Statistic
(For 2 Groups of 4 samples each)

U Statistic Level of Confidence Level (%)
Slgnlﬁcance (o)
0 ~ 0014 s
b 0.029 Sy
2. 0.057 . oean
3 0.100 900

9. If more than 8 consecutive rounds of data are available, a Mann-Whitney U statistic can be
calculated similar to the method presented here. Each set of data to be compared should
represent the same span of time (e.g. 1 year) and the same time interval between samples
(e g., quarterly). The test must be conducted at a level of significance (o) of < 0.10.

References
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_ The foregomg rule was approved and adopted by the State of Wisconsin Natural
Resources Board on April 26, 2000. . ,

ThlS rule takes effect on the ﬁrst day followmg pubhcatlon in the ofﬁc1al state newspaper
as pr0v1ded ins. 227 24 (1) (c) Stats. S . :

Dated at Madison, Wlsconsm W !Z‘} ZW

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

B M(J '

7 George EWCYCT, Secretary 1
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SUMMARY OF BILL/RULE - Creation of NR 746 and related revisions to NR 700, General Requirements, NR 716, Site Investigations; NR 720, Soil
Stanards; NR 722, Standards for Selection of Remedial Actions; and NR 726, Case Closure include new requirements for classification of sites, and create
risk criteria to be used in selecting responses to contaminated sites. The changes allow clay-type sites to close after a site investigation if risk screening
criteria are satisfiedand for non-clay sites to close after demonstrating that natural attenuation is effective in reducing contaminant concentrations as weh-g
satisfying the risk screening criteria. In clay-type sites, it is assumed that natural attenuation will eventually reduce groundwater contamination below * -

enforcement standards, without any active remedies being implemented.

Long-Range Fiscal Implications

In some cases, State monies may be needed to cleanup sites where natural attenuation does not perform as expected. This rule will decrease the average. o
remediating sites over the next 10 years, i.e., more sites will be cleaned at any given level of PECFA funding being available. :
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W STATE OF WISCONSIN

M

February 11,2000

The Honorable Judith Robson The Honorable Glenn Grothman

Senate Chair Assembly Chair

Joint Committee for the Review Joint Committee for the Review
Of Administrative Rules Of Administrative Rules

118 North, State Capitol : 125 West, State Capitol

Madison, WI 53702 Madison, WI 53702

7 j /;
Dear Sen%ﬁ%obson and Representative Grothman:

The Department of Commerce and the Department of Natural Resources are sending this
letter pursuant to section 227.24 (2), Stats., to request that the Joint Committee for
Review of Administrative Rules extend emergency rule ch. Comm 46 /NR 746 for 60
days. This emergency rule pertains to the classification of petroleum contamination sites
and the application of risk screening criteria. Chapter Comm 46/NR 746 took effect on
October 20, 1999 and will expire on March 18, 2000 unless an extension is granted.

The extension of the emergency rule is needed so that the emergency rule will remain in
effect for another 60 days while the Departments of Commerce and Natural Resources
work to finalize a permanent rule for adoption by the two agencies.

If you have any questions about this request, please contact John Alberts of the
Department of Commerce at (608) 266-9403 or Jay Hochmuth of the Department of
Natural Resources at (608) 267-9521. Thank you.

Sincerely,

Brenda J. Blanchard, Secret George E. Meyer
Department of Commerce Dept. of Natural Resources

Cc:  John Alberts — Commerce
Jay Hochmuth - DNR



OCT 20 1999

ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD
CREATING RULES

The Wisconsin Natural Resources Board proposes to create NR 746 relating to sites contaminated with petroleum
products from petroleum storage tanks.

RR-31-99 (E)

Analysis prepared by the Department of Natural Resources

Statutory authority: Sections 227.11 (2)(a), 227.24 and 227.26 (2)(b), Stats.:
Statutes interpreted: Sections 101. 143 101.144,292.11 and 292.31 and ch 160, Stats.

The proposed NR 746 is identical to the version of emergency rule Comm 46 that was in effect until September 27,
1999 and is 1dentlcal to the versxon of Comm 46 that i is bemg recreated by the Department of Commerce.

Chapter NR 746 defines “hxgh pnonty site”, “medlum priority site” and “low priority site”, and prov1des that the
Department of Natural Resources shall have authority for high priority sites and the Department of Commerce shall
have authority for low and medium priority sites. If adopted by the Natural Resources Board, the rule will require
the transfer of sites with petroleum contamination in the groundwater below the enforcement standard in ch. NR 140
from the Department of Natural Resources to the Department of Commerce. - :

Chapter NR 746 requires the two agencies to work cooperatively to deveiop the followmg '

1. A system of joint decision-making for the selection of remedial bids and the setting of remedxatzon targets
for sites which are competitively bid or bundled with another site or sites.

2. An agreed-upon methodology for determining if there is evidence of an expanding plume and the actions

" totake if the data provided through the site investigation is not adequate. ,

3. A process for taking into account the impact of error of measurement, repeatability of resuits and
statistical significance, when determining whether a sxte is above or below the enforcement standard or
any other contaminant level or target. i

4. A system for electronically tracking the achlevement of remedlatlon targets.

S. A reconciled list of sites in remedlatxon

Chapter NR 746 also estabhshes procedures for transferrmg sites from one agency to the other when information
relevant to their clasmﬁcatxon becomes avallabie :

SECTION 1. NR 746 is created to read:

CHAPTER NR 746
Petroleum Environmental Cleanup Fund
Interagency Responsibilities

NR 746.01 Purpose. The purpose of this rule is to identify the roles, processes and procedures that guide
the departments of commerce and natural resources in the administration of their respective responsibilities for high,
medium and low priority petroleum-contaminated sites under ss. 101.143, 101.144, 292.11 and 292.31, and ch. 160,



Stats. This rule codifies portions of a memorandum of understandmg that has been signed by the two agencies, as
required by s. 101.144 (3m), Stats. ~

NR 746.02 Appllcablhty This chapter only apphcs to sites where petroleum products have dlscharged
from petroleum storage tanks. - ;

NR 746.03 Definitions. In this chapter:
(1) “Commerce” means the department of com:hefce.
(2) “Discharge” has the meaning specified in s. 292.01 (3), Stats.

Note: Under s. 292.01 (3), Stats., “discharge” means, but is not limited to, “spilling, leaking, pumping,
pouring, emitting, emptying or dumpmg

(3) “DNR?” means the depar(ment of natural resources.

4 "Enforcement standard” means-a numencal value expressing the concentranon of a substance in
groundwater Wh1ch is adopted under s. 160.07, Stats., and s. NR 140.10 or s. 160.09, Stats., and s. NR 140.12.

(5) “Groundwater” has the meamng spemﬁed ins. 160 01 (4) Stats.

Note: Sectmn 160 01 (4), Stats deﬁnes “groundwater” to mean “any water of the state as defmed ns.
281.01 (18), occurring in a saturated subsurface geological formation of rock or soil. Section 281.01 (18), Stats.,
defines “waters of the state” to include “those portions of Lake Michigan and Lake Superior within the boundaries
of this state, and all lakes, bays, rivers, streams, springs, ponds, wells, impounding reservoirs, marshes,
watercourses, drainage systems and other surface water or groundwater, natural or artificial, pubhc or pnvate within
this state or its Junsdlctxon r 3 : ; ;

(6) “High pnonty s1te” means 2 s1te that is contammated thh a petxoleum product and meets one ormore
- of'the follcwmg cntena ~ S ~ , . . ; :

(a) One or more hazardous substances other than petroleum products from a petroleum storage tank are
present at the site. ; ;

(b) Contaxmnatlon from the sne d1scharges to a sensitive envzronment as defined in s. NR 700.03 (5 5).

Note. Sectmn NR 700 03 55 deﬁnes “sensmve envm)nment to ‘mean “an area of exceptxonal
environmental value, where a discharge could pose a greater threat than a discharge to other areas, including but not
limited to: wetlands; habitat used by state or federally designated endangered or threatened species; national or state
fish and wildlife refuges and fish and wildlife management areas; state and federal designated wild and scenic rivers,
designated state riverways and state designated scenic urban waterways; riparian areas; rookeries; cold water
communities as defined in s. NR 102.04 (3)(b), Lakes Superior and Michigan and the Mississippi river,
environmentally sensitive areas and environmental corridors identified in area-wide water quality management
plans, special area management plans, special wetland inventory studies, advanced delineation and identification
studies and areas designated by the U.S. EPA under section 404 (c); 33 USC 1344 (c); calcareous fens; state forests,
parks, trails and recreational areas; state and federal designated wilderness areas; designated or dedicated state
natural areas established under ss. 23.27 to 23.29, Stats.; wild rice waters as listed in s. NR 19.09; and any other
waters 1dent1fied as outstandmg or exccptmnal resource waters in ch. NR 102.” ; ,

(c) (}roundwatcr contammanon that is equai to or greater than an enforcement standard has been confirmed
at the site.




(7) “Low permeability material” means subsurface material above bedrock, as deﬁned ins. NR 141.05 (5),
that is saturated with groundwater and has a hydraulic conducnvny less than or equal to 1 x 10~ 5 centimeters per
second as detemnned by a method specxﬁed in 8. NR 746.05.. ~ o

Note: Sectron NR 141 05 (5) deﬁnes “’oedrock” to mean “ the sohd rock underlymg any loose surﬁcxal o
material such as soil, alluvium or glacial drift. Bedrock includes but is not limited to limestone, dolomite,
sandstone, shale and i 1gneous and metamorphe rock.” , :

+-(8) “Low pnonty sn‘e” means a sne that is contammated with a petroleum product and meets both of the o ’
_ followmg criteria: ’ - o . : , ;

(a) There is 1o confirmed petroleum prod\tct in groundWater'equal to or greater tﬁfarta preventiye action .
limit, and o

(b) There is no evxdence of a hazardous substance on the sﬂ:e other than petroleum products that were
discharged from a petroleum storage tank

9) “Medium pnonty srte” means 2 srte that is contammated Wlth a petroleum product and meets both of
the followmg cntena she i B . ; . L :

(a) There isno ev1dence of a hazardous substance on the sate other than petroleum products that were B ) :
discharged from a petroleum storage ta;nk and “

(b) There is no eonﬁrmed petroieum product in groundwater equal to or greater than an enforcement
standard. ; ; o i o : ,

(10) “Momtormg wel » means a groundwater momtormg well des1gned mstalled, constructed and ,
developed in accordance with the requirements of ch. NR 141, for the purpose of monitoring groundwater or
obtaining geologic or groundwater related data. The term “monitoring well” includes piezometers and water table
observation wells. o -

¢! 1) “Natural attenuatlon means the reduetlon n the concentratron and mass of a stance and 1ts e
breakdown products in groundwater due to naturally occurring physical, chemical, and biological processes wzthout” -
human intervention or enhancement. These processes include, but are not limited to, dispersion, diffusion, sorption
and retardanon, and degradanon processes such as btodegradatmn, abiotic degradation and radioactive decay.

(12) “Permeable matenal” means a subsurface matenal that is saturated with groundwater and that isnota
low permeablhty material.

(13) “Petroleum product” ‘has the meanmg spec1ﬁed ins. 101.143 (1)(f); Stats. .

Note: Section 101 143 (1)(1‘) Stats deﬁnes “petroleum product to mean “gasolme gasoline alcohol fuel
blends, kerosene, fuel oil, burner oil, diesel fuel or used motor oil.” The term “petroleum product” includes
substances that are, or once were, constltuents of a petroleum product.

(14) “Petroleum storage tank” has the meamng specxﬁed ins. 101 144(1)(bm), Stats.
Note' Seetzon 101 144 (1)(bm), Stats éeﬁnes “petmieum storage tank” to mean “a storage tank thatis
used to store petroleum products together with any on-site integral piping or dlspensmg system ” The term

“petroleum storage tank” does not include a pipeline facility.

(15) “Preventive action limit” means a numerical value expressmg the concentration of a substance in
groundwater which is adopted under s. 160.15, Stats., and s. NR 140.10 or 140.12.



(16) “Property boundary” has the meamng specrﬁed ins. 160 01(6m) Stats :

Note: Section 160.01(6m), Stats., defines “property boundary” to mean “the boundary of the total
contiguous parcei of land owned by a common owner, regardless of whether pubhc or pnvate roads run through the
parcel.” -

(17) “Remedial action” means a response action taken to control, minimize or eliminate the discharge of
petroleum products so that they do not present an actual or potential threat to public health, safety or welfare or the
environment. The term “remedial action” includes actions taken to restore the environment to the extent practlcable
and to meet applicable environmental standards, and includes natural attenuation. Examples include containment, -
treatment, excavation, disposal, recycling or reuse, and any momtormg requlred to assure that such actions protect
public health, safety and welfare and the environment. : ;

(18) “Remediation target” means the contaminant concentration in groundwater or soil, or both, that must
be achieved before a site can be granted, or is eligible for, closure under ch. NR 726

(19) “Responsrble person” has the meanmg specrﬁed ins. 101 144(1)(d), Stats

Note: Section 101. 144(1)(d), Stats defines ¢ responsxble person” to mean “a person who owns or operates
a petroleum storage tank, a person who causes a drscharge from a petroleum storage tank or a person on whose
property a petroleum storage tank is located.” ‘ : : S

(20) “Slte” means any area where a petroleum product has drscharged

(21) “Site closure” or “site closed” means a determination made pursuant to ch. NR 726 that applicable ,
groundwater quality standards in ch. NR 140 have been met or will be met by relying on natural attenuation and that
applicable soil cleanup standards in ch NR '720 have been met-or er be met by relymg ona remedral actron :
performance standard T : i

(22) “Source control” means actions taken to remove or treat soil or groundwater contamination, or both,
actions taken to minimize the leaching of soil contamination to groundwater, and actions taken to prevent the
migration of groundwater contamination. The term “source control” mc}udes tank removal, the removal of free
product . and conta ant hot spot removal or treatment Lt , - : e :

Note: The term “source control” does not mclude groundwater monitoring, s011 samphng, recycling ot :
reuse of contaminants, reliance on natural attenuation to address residual contammatron or changes to a facility’s
design, operation, construction or waste handling or disposal practices.

NR 746.04 Site authority. (1) GENERAL. The assignment of administrative authority for high, medium
and low pnonty petroleum contammated sites shall be determined accordmg to the following:

(a) DNR shall have admnnstranve authonty for h1gh pnonty sites.

(b) Commerce shall have admlmstratrve authonty for low and medlum pnonty sites.

(2) ADMINISTRATIVE AUTHORITY. The administrative authorlty of commerce and DNR for a site
includes enforcement under ss. 101.02, 101.144 (2) or (3), or s. 292.11 (7), Stats., setting remediation targets, .

remediation supervision and direction, and decision making regardmg grantmg or denymg closure and decrdmg
whether or not further remedial action is required. , ; ~




(3) JOINT DECISION-MAKING. Commerce and DNR shall implement a system of joint decision-
makmg for the setting of remediation targets for sites that are competitively bid or bundled with another site or sites
pursuant to s. Comm 4’7 337 (4)(a)3 and 4., and the selectlon of remedlai bids.

'(4) CLOSURE DECISIONS FOR SITES WITH GROUNDWATER CONTAMINATION Atany time
following completion of the site investigation, the following steps shall be taken for a site with confirmed
groundwater contammant levels equal to or greater than an enforcement standard

(a) Where a closure request has been subnntted by, oron behalf of a respons1ble person with-the
appropriate fee, the DNR shall review the request, make a detenmnahon on closure and if closure is granted,
forward a copy of the closure determination to Commercc » : : ,

(b) Where a closure request has not been subrmtted, 1f Commerce or DNR Identlﬁes a site that either
agency believes has met its' remediation target, DNR may take action to solicit a closure request from the responsible
person. :

(5) DISPUTE RESOLUTION. Any dlsputes between Commerce and DNR under sub. (3) or (4) shall be
subject to the followmg d1spute resolutxon preceSS' e :

" (a) Project managers shall dlscuss their differences, and thc basis for them, inan attempt to resolve the
dispute. ; : : :

(b) If the dispute is not resolved by the project managers the decwlon shall be referred to the prOJCCt
managers superv1sors

‘() If the dispute is not resolved by the project managers superv1sors the decxsion shall be referred to the
appropriate leISIOIl adnnmstrators

(d) If the dispute still remains unresolved at the division admn:ustrator level, the department secretaries
shall be the final decmon—makers

NR 746.05 Site mvestxgation. ( D GEN'BRAL In conductmg an mvestlgauon of petroleum
contaminated sites, the respons:ble person or a consultant retained by the responsible person shall meet applicable
ch. NR 716 requirements and minimize costs while providing sufficient data necessary for risk assessment screening
and decxslon—makmg under this sectmn and ss. NR 746 06 and 746.07, ss. Comm 47.337 and 47.339, and chs NR
720, 722 and 726.

(2) GROUNDWATER PLUME EXPANSION DETERMINATION. Commerce and DNR shall devek)p
an agreed upon methodology for determining if there is evidence of a groundwater-contaminant plume margin
expansion and the actions to take if the data provided in the site investigation report are not adequate to'make this
detenmnanon This methodulogy shall be utilized in the site mvestlgatlon process »

(3) LOW PERMEABILITY DETERMINATION. (a) General If groundwater is contaminated with
petroleum products, the responsible person or a consultant retained by the responsible person shall determine, as part
of the site investigation, if the contaminant plume is completely contained within low permeability materials and
does not extend into deposits of laterally extensive permeable material, into a water line or sewer line trench or other
utility corridor, into a fracture in clay, or into another feature that acts or is anticipated to act as a migration pathway
for groundwater contammatmn

(b) Evaluation of existing site data. Exxsnng site data shall be used to make the determmatmns required
under par. (a), if existing site data are sufficient to make these determinations. Existing site data may include, but are
not limited to, monitoring well development data, monitoring well purging and sampling data, rising and falling
head test data, yield test data, pump test data, monitoring well and boring logs, grain size analysis, local and regional



geology, subsurface description, depositional environment, expected and actual degree and extent of contamination,
or a combination of this data. If the responsible person’s consultant finds groundwater contamination in low
permeability materials, the responsible person or the consultant shall submit to the agency that has admunstratwe
authority for the site, for approval, the results of the evaluation of existing site data that is required by this
paragraph, or an expla.nauon of why the eXIStmg site data are not sufficient to make the detemnnatlons i‘eqlllred in

par. (a).

(c) Standard hydraulic conductivity tests. If the agency with administrative authority for the site
determines that the existing site data are insufficient to make the determinations required under par. (a), the
responsible person, or a consultant retained by the responsible person, shall then determine the hydraulic .
conductivity of the saturated materials at the site utilizing a method descnbed in Appendix A, or a method that has .
been approved under par (d) in confonnance with the followmg requlrements

; 1. Hydrauhc conducnvxty shall be determmed for at lcast one momtonng weil w1th1n the contammant
plume unless subd. 2 is applicable.

2. Notwithstanding the requirements in subd. 1, the agency with administrative authority for the site may
determine that hydraulic conductivity test results for one or more monitoring Wells outsxde of the plume are. .
representative of the hydraulic conductivity of the saturated materials within the plume, based upon a comparison of
the monitoring well logs for monitoring wells installed inside and outside of the plume, and that it is not necessary to
conduct a hydraulic conductivity test for a monitoring well within the plume

(d) Alternative methods for determining hydraulic conductivity. The agency with administrative authority
for the site may approve an alternative method for determining the hydraulic conductivity of the saturated materials
at a site if the method meets the objectives of this section. The responsible person, or a consultant retained by the
responsible person, shall obtain approval from the agency before using an alternative method. If the agency grants
approval for use of the alternative method, the responsible person or the consultant shall submit site data and test
results, to the agency with admm1strat1ve authonty for the site, documennng that the objectwes of this section have
been met. ; , e it ; ~ :

(4) SUPPLEMENTAL SITE INVESTIGATION INFORMATION. If the site inVestigatio’n report for the
site was submitted prior to the effective date of this rule, supplemental site information, evaluating existing site data
to make the determinations required under par. ( ‘may be requxred by Cnmmerce' R to be included as part of
a submittal for approval of a remedial action, setting remedaahon targets or approving. or deny ng closure. If the s
agency with administrative authority for the site dctermmes that the existing site data are insufficient to make the
determinations required in sub. (3)(a), the responsible person or a consultant retained by the responsible person,
shall then determine the hydraulic conductivity of the saturated materials at the site in compliance withthe =
reqmrcments of sub. (3)(c)

NR 746. 06 Risk assessment screenmg (1) GENERAL The nsk crltena in sub (2) for screenmg sites
shall be used to measure the environmental, public health, safety and welfare risks associated with the discharge of
petroleum products to determine whether a remedial action shall be required, which could include, but is not limited
to, adequate source control and measures to address environmental factors listed in s. Comm 47.337 (3), to set
remediation targets and to determme whether the site may be closed as provxdcd ins. NR 746. 07

(2) RISK CRITERIA FOR SCREENING SITES In makmg decxsxons under sub (1), Commerce and L N
DNR shall utilize, as provided in s. NR 746.07, the following risk criteria for screening sites:

(a) None of the environmental factors as hstcd in s. Comm 47. 337 (3) are present at the SIte at the time of
the completion of the site. mvestlgauon, =3 ~ ,, i e B e :




(b) There is no contaminant concentration in any groundwater that has migrated outside of the property
boundary, of the property where the source of the contamination is or was located, that is equal to or greater than
enforcement standards except ina pubhc road or street nght of way;

(c) No soil contamination exists WIthm 4 feet of the ground surface that exceeds the direct contact soil
concentratlons hsted in Table 1; ;

(cl) No groundwater contamination, in a water sampie collccted froma momtormg wellin low permeabihty '
material, which has been identified using the mcthods speclf ed ins. NR 746.05, exceeds the groundwater
concentrations hsted in Table 1; :

‘() 1.There is a vertical separation distance of 5 feet or more between any contaminants_ contained within
low permeability material and any permeable material on the site, or the soil and groundwater contaminant
concentratxons are decreasmg with depth w1th1n the low yermeabﬂlty material, and SR

2. No concentration of any contammant in the groundwater contamed wathm pcrmeable matenal isequal to-
or greater than an enforcement standard i :

(f) ’Ihere isno 1mpact to'a water hne or sewer lme trench or other utxhty cormdor along whlch vapors free
product or contaminated water may flow, or an interbedded permeable soil layer, and there is no impact or.evidence
of imminent unpact toa basement

(g) ‘There i is no euforccment standard exceedance inany groundwater thhm 1000 feet of a pubhc well

and
(h) There is no enforcement standard exceeédance in-any groundwater thbm IOD,, feetofa privaté well.
Table 1
Substance ,Diréct—Contéct Soil - Contaminant
Contaminant Concentration in
Concentrations
- (Top 4 ft)
: Materials
(mg/kg) (ng/)
Benzene ~1.10 1,500.
1,2-DCA 0.54 1,500.
Ethylbenzene 400. 7,100.
Toluene 670. 20,000.
Xylene 470. 7,800.

NR 746.07 Site clcsure and appmval and trackmg of remedial actions. (1) SITE CLOSURE
DECISIONS. Commerce and DNR shall make szte ciosure decisions based upon the followmg requirements:

(a) Sites where contaminant concentrations are below the enforcement standards at every point on site at
which groundwater is monitored, and where all of the risk criteria in s. NR 746.06 (2) are satisfied, shall be closed



without reimbursement from Commerce for additional remedial actions except for post closure costs that are
otherwise eligible for reimbursement under ch. Comm 47. , ; ~

(b) Sites where contaminant concentrations within perrﬁeable material outside of the property boundary, of '

the property where the source of the contamination is or was located, are below enforcement standards and where

* contaminant concentrations within low permeability material outside of the property boundary, of the property ,
where the source of the contamination is or was located, are below the groundwater concentrations listed in Table 1,
but where contaminant concentrations above enforcement standards exist within the property boundary, of the .
property where the source of the contamination is or was located, shall be offered closure with institutional controls
that satisfy the requirements of ch. NR 726, if all of the risk criteria in s. NR 746.06 (2), except ss. NR 746.06 (2)(b)
or 746.06 (2)(e)2., are satisfied. If the owners of all properties on the site with enforcement standard exceedances
sign and record a groundwater use restriction, as required under s. NR 726.05 (2)(b)4.; the site shall be closed. If the
owner of any property on the site with an enforcement standard exceedance does not sign and record a groundwater
use restriction, additional remedial action, other than the utilization of natural attenuation, may not be required for
areas where all contaminant concentrations that are equal to or greater than enforcement standards are found in low
permeability material, except in situations where a risk or potential risk exists to public health, safety or welfare or
the environment from the residual groundwater contamination in the low permeability material, and where a ;
technically feasible and cost effective response is available. Funding under s. 101.143, Stats., shall be terminated by
Commerce for sites that are offered closure under this paragraph, except for post closure costs that are otherwise
eligible for reimbursement under ch. Comm 47. ‘ e oy b ,

Note: DNR is currently developing a geographic information system (GIS) registry as a means for tracking
residual groundwater contamination which could replace the groundwater use restriction requirement in ch. NR 726.
However, until the GIS registry is operable and ch. NR 726 is amended to allow registration on a GIS registry as a
substitute for recording a groundwater use restriction, groundwater use restrictions will continue to be used as the
method for notifying future property owners and other interested persons of the existence of the residual
groundwater contamination.

(c) After an investigation that satisfies the requirements of ch. NR 716, the agency with administrative
authority for the site may approve of site closure under ch. NR 726 for sites that do not meet all of the risk criteria in
s. NR 746.06(2) if the requirements of ch. NR 726 are satisfied, or may determine that additional remedial action
other than reliance on natural attenuation is not required even though all of the requirements for closure in ch. NR
726 have not been satisfied, without reimbursement from Commerce for additional remedial actions except for post -
closure costs that erwise eligible for reimbursement under ch. Comm 47. E o :

o (d) Ifthe agéncy, with administrative authorityfci a sife’detenmnés that pars. (a), (b) and (¢) do not apply -
to the site, the responsible person shall be required to conduct a remedial action, and shall be entitled to

reimbursement under ch. Comm 47 for all eligible costs of the remedial action.

Note: In compliance with s. 160.21(2)(a), Stats., s. NR. 140.22(2)(b) establishes the point of standards
application to determine whether an enforcement standard has been at
activities that do not have an established design management zone, as “any point of present groundwater use and any
point beyond the boundary of the property on which the facility, practice or activity is located and s. NR 140.22
(2)(c) establishes a point of standards application for ‘fdisoharges;ireléase’s, sites or facilities” regulated under s.
292.11 or 292.31, Stats. (among other statutes) as “every point at which groundwater is monitored.” The :
environmental factors in s. Comm 47.337 (3) and the other risk criteria ins. NR 746.06 (2) require an evaluation of
groundwater contaminant concentrations at all of these points of standards application. ;

(2) CLOSURE BASED ON REMEDIATION TARGETS. When the remediation targets developed under
s. NR 746.04 (3) are achieved, the site shall be closed utilizing an institutional control that satisfies the requirements
of ch. NR 726, if required, without reimbursement from Commerce for additional remedial actions except for post
closure costs that are otherwise eligible for reimbursement under ch. Comm 47.

ed or exceeded, for facilities, practicesor = -

7



' (3) DETERMINATION OF COMPLIANCE WITH ENFORCEMENT STANDARDS OR
REMEDIATION TARGETS. When determining whether contaminant concentrations at a site are above or below
either an enforcement standard or a remediation target, recognition shall be made of the impact of error of
measurement, repeatability of test results and statistical significance. Commerce and DNR shall develop, by June
30, 1999, a process for taking these considerations into account and then revise or adopt administrative rules as
appropriate. o : SETEE g s : : :

(4) TRACKING OF REMEDIATION PROGRESS. (a) Commerce and DNR shall establish a system for
electronically tracking remediation progress and shall use the tracking system to determine if remediation funding
under s. 101.143, Stats., should end or if a site closure request should be submitted.

(b) Commerce and DNR shall jointly require and enforce the use of the electronic reporting system by
claimants for reimbursement under s. 101.143, Stats. - .~~~

NR 746.08 Transfer of sites. (1) GENERAL. Except as provided in sub. (2) or (3), DNR shall
determine whether Commerce or DNR has administrative authority for a site. Until that determination is made,
DNR has administrative authority for the site. DNR shall make this determination within 60 days after receipt by
DNR of the site investigation report, unless any of the following apply:

(a) DNR has requested additional information from a ,resyp‘onsible person or a consultant retained by the
responsible person after reviewing the site investigation report and the requested information has not been submitted
to DNR. ' o

(b) The site is the subject of an enforcement action under s. 292.11, Stats., initiated by DNR.

(c) Other circumstances over which DNR has no control have prevented DNR from making a site
classification determination.

(2) CONSULTANT DETERMINATION. Consultants performing site investigations may determine, as
part of a joint agency site classification pilot, whether a site is high, medium or low priority and submit the
investigation report directly to the agency they determine to have administrative authority unders. NR 746.04 (1).

_ (3) CHANGES IN CLASSIFICATION. If a site is classified as high, medium or low priority, and DNR or

Commerce determines that the classification is incorrect, the agency making the determination that a site has been
incorrectly classified shall transfer the site file and all related data to the other agency within 14 days after making
the determination, if the other agency has administrative authority for the reclassified site.

(4) LIST OF SITES IN REMEDIATION. Commerce and DNR shall develop and maintain a reconciled
list of sites in remediation including data on remediation targets, risk criteria for screening sites, expected closure
costs and other relevant data.

FINDING OF EMERGENCY

The Wisconsin Natural Resources Board finds that an emergency exists and that the foregoing rule is necessary for
the immediate preservation of the public peace, health, safety or welfare. A statement of the facts contributing to the
emergency is: The Department of Commerce has adopted administrative rules under sections 101.143 and 101.144,
Stats., to implement the Petroleum Environmental Cleanup Fund Act (PECFA). The purpose of PECFA is to
reimburse responsible persons for the eligible costs incurred to investigate and remediate petroleum product
discharges from a petroleum product storage system or home oil tank system. The recent emergency rule, Comm
46, was adopted by both the Department of Natural Resources and the Department of Commerce in January 1999,
incorporating parts of a Memorandum of Understanding between the two agencies that relates to the classification of



contaminated sites and creating risk screenmg criteria for assessing petroleum contaminated sites. However, Comm
46, expired on September 27, 1999, prior to pubhcatlon of the permanent rule. The foregoing emergency rule, NR
746, is being proposed in order to ensure rules continue in effect during the time period between now and when the
permanent rule is published. This action is also in response to a resolution adopted by the Joint Committee for
Review of Administrative Rules (JCRAR) which directed the Department of Commerce and the Depamnent of
Natural Resources to promulgate a new emergency rule for this interim time period.

The foregoing emergency rule was approved and adopted by the State of Wisconsin Natural Resources
Board on September 29, 1999. . .. t o e

This rule takes effect upon publiéétioﬁ in the official state newspaper as ﬁrovided in’s. 227.24, Stats. This
rule shall expire 150 days after publication, unless an extension is graq@egi under s. 227.24 ), Stats.

Dated at Madison, Wisconsin WLM 6 ,, I 9 97 :

_ STATE OF WISCONSIN ¢ '
'DEPARTMENT OF NATURAL RESOURCES

v, 6”‘%

GeorgeE Weyer Secretary O

(SEAL)
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