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UCC — SALES 402.102

CHAPTER 402
UNIFORM COMMERCIAL CODE — SALES

SHORTTITLE, GENERAL CONSTRUCTION AND SUBJECT MW ER
402.101 Short title.

402.502 Buyer’s right to goods on sellarinsolvency
402.503 Manner of sellés tender of delivery

402.102 Scopecertain security and other transactions excluded from this chapté02.504 Shipment by seller

402.103 Definitionsand index of definitions.
402.104 Definitions: “merchant”; “between merchants”; “financing agency”.

402.505 Sellers shipment under reservation.
402.506 Rights of financing agency

402.105 Definitions: transferability; “goods”; “future” goods; “lot”; “commercial 402.507 Effect of sellets tender; delivery on condition.

unit”.
402.106 Definitions:“contract”; “agreement”;
sale”; “conforming” to contract; “termination”; “cancellation”.
402.107 Goods to be severed from realty: recording.
FORM, FORMATION AND READJUSTMENT OF CONTRACT

402.201 Formal requirements; statute of frauds.
402.202 Final written expression: parol or extrinsic evidence.
402.203 Seals inoperative.
402.204 Formation in general.
402.205 Firm offers.
402.206 Offer and acceptance in formation of contract.
402.207 Additional terms in acceptance or confirmation.
402.208 Course of performance or practical construction.
402.209 Modification, rescission and waiver
402.210 Delegation of performance; assignment of rights.

GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT
402.301 General obligations of parties.
402.302 Unconscionable contract or clause.
402.303 Allocation or division of risks.
402.304 Price payable in monegoods, realtyor otherwise.
402.305 Open price term.
402.306 Output, requirements and exclusive dealings.
402.307 Delivery in single lot or several lots.
402.308 Absence of specified place for delivery
402.309 Absence of specific time provisions; notice of termination.

402.310 Opentime for payment or running of credit; authority to ship under rese

vation.
402.311 Optionsand cooperation respecting performance.

402.508 Cure by seller of improper tender or delivery; replacement.

contract for sale”; “sale”; “present 402.509 Risk of loss in the absence of breach.

402.510 Effect of breach on risk of loss.
402.511 Tender of payment by buyer; payment by check.
402.512 Payment by buyer before inspection.
402.513 Buyer’s right to inspection of goods.
402.514 When documents deliverable on acceptance; when on payment.
402.515 Preserving evidence of goods in dispute.
BREACH, REPUDIAION AND EXCUSE
402.601 Buyer’s rights on improper delivery
402.602 Manner and ééct of rightful rejection.
402.603 Merchant buy€es duties as to rightfully rejected goods.
402.604 Buyer’s options as to salvage of rightfully rejected goods.
402.605 Waiver of buyels objections by failure to particularize.
402.606 What constitutes acceptance of goods.
402.607 Effectof acceptance; notice of breach; burden of establishing breach after
acceptancenotice of claim or litigation to person answerable over
402.608 Revocation of acceptance in whole or in part.
402.609 Right to adequate assurance of performance.
402.610 Anticipatory repudiation.
402.611 Retraction of anticipatory repudiation.
402.612 “Instalment contract”; breach.
402.613 Casualty to identified goods.
402.614 Substituted performance.
402.615 Excuse by failure of presupposed conditions.
402.616 Procedure on notice claiming excuse.
REMEDIES

402.312 Warrantyof title and against infringements; bujeobligation against 402.701 Remedies for breach of collateral contracts not impaired.

infringement.
402.313 Expresswarranties by difmation, promise, description, sample.
402.314 Implied warranty: merchantability; usage of trade.
402.315 Implied warranty: fithess for particular purpose.
402.316 Exclusion or modification of warranties.
402.317 Cumulation and conflict of warranties express or implied.
402.318 Third party beneficiaries of warranties, express or implied.
402.319 FO.B. and FA.S. terms.
402.320 C.I.F and C.& Fterms.

402.702 Sellers remedies on discovery of buiemsolvency

402.703 Sellers remedies in general.

402.704 Seller'sright to identify goods to the contract notwithstanding breach or
to salvage unfinished goods.

402.705 Seller’s stoppage of delivery in transit or otherwise.

402.706 Sellers resale including contract for resale.

402.707 “Person in the position of a seller”.

402.708 Sellers damages for nonacceptance or repudiation.

402.709 Action for the price.

402.321 C.I.F.or C.& F: “netlanded weights”; “payment on arrival”; warranty of 402.710 Sellers incidental damages.

conditionon arrival.
402.322 Delivery “ex-ship”.
402.323 Form of bill of lading required in overseas shipment; “overseas”.
402.324 “No arrival, no sale” term.
402.325 “Letter of credit” term; “confirmed credit”.

402.711 Buyer’s remedies in general; buygsecurity interest in rejected goods.
402.712 “Cover”; buyers procurement of substitute goods.

402.713 Buyer’s damages for nondelivery or repudiation.

402.714 Buyer’s damages for breach in regard to accepted goods.

402.715 Buyer’s incidental and consequential damages.

402.326 Saleon approval and sale meturn; consignment sales and rights of eredi402.716 Buyer's right to specific performance or replevin.

tors.
402.327 Specialincidents of sale on approval and sale or return.
402.328 Sale by auction.
TITLE, CREDITORS AND GOOD RAITH PURCHASERS.
402.401 Passingof title; reservation for security; limited applicatiofithis section.
402.402 Rightsof sellets creditors against sold goods.
402.403 Power to transfer; good faith purchase of goods; “entrusting”.
PERFORMANCE
402.501 Insurable interest in goods; manner of identification of goods.

402.717 Deduction of damages from the price.

402.718 Liquidation or limitation of damages; deposits.

402.719 Contractual modification or limitation of remedy

402.720 Effect of “cancellation” or “rescission” on claims for antecedent breach.
402.721 Remedies for fraud.

402.722 Who can sue third parties for injury to goods.

402.723 Proof of market price: time and place.

402.724 Admissibility of market quotations.

402.725 Statute of limitations in contracts for sale.

Cross-reference: See definitions in 8101.201

SHORTTITLE, GENERAL CONSTRUCTION AND SUB
JECT MATTER

402.101 Short title. This chapter shable known and may be

cited as uniform commercial code—sales.

402.102 Scope; certain security and other transac -

tions excluded from this chapter . Unless the context other
wiserequires, this chapter applies to transactions in goods; it dgﬁ%g

unconditionalcontract to sell or present sale is intended to operate
only as a security transaction nor dti@s chapter impair or repeal
any statute regulating sales to consumers, farmers or other speci
fied classes of buyers.

If a consignment involves a delivery of goods to a merchant who has been induced
to accept them by an agreement from the consignor that permits their return in lieu
of payment if they are not resold, the arrangement is a security consignment governed
by ch. 409, as contrasted to a true consignment. Clark Oil & Refining Cioldi-
coat,65 Ws. 2d 612223 N.W2d 530(1974).

A mixed contract fogoods and services is subject to this chapter if the predomi
nantfactor is a transaction of sale, with labor incidentally involvedn Sistinev.
Tollard, 95 Ws. 2d 678291 N.W2d 636(Ct. App. 1980).
ontract for development of computer software is primarily a service contract
not subject to the uniform commercial code. Micro-Managers,.|@regory

not apply to any transactiowhich although in the form of an 147wis. 2d 500434 N.w2d 97(Ct. App. 1988).
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402.103 Definitions and index of definitions. (1) Inthis interveneshetween persons who are in the position of seller and

chapterunless the context otherwise requires: buyerin respect to the goods é02.707.
(a) “Buyer” means a person who buys or contracts to buy (3) “Merchant” meansa person who deals in goods of the kind
goods. or otherwise by his or her occupation holds himself or herself out

(b) “Good faith” in thecase of a merchant means honesty ids having knowledge or skill peculiar to tipeactices or goods
fact and the observance of reasonable commercial standard§¥plved in the transaction or to whom such knowledge or skill
fair dealing in the trade. may be attributed by his or her employment of an agent or broker

(c) “Receipt” of goods means taking physical possession @i other intermediary who by his or her occupation holds himself
them or herself out as having such knowledge or skill.

- Y History: 1983 a. 1891991 a. 316

(d) “Seller” means a person who sells or contractselb  Becausahe status of “merchant” under sub. (3) does not attach to the casual or

goods. inexperienced sellewhethera farmer is a merchant rests upon the individualized
. . . e facts of the case. Harvest States CooperativAsderson217 Ws. 2d 154577

(2) Otherdefinitions applying tdahis chapter or to specified N.w.2d381(Ct. App. 1998).

sectiongthereof, and the sections in which they appear are: A county as a merchant under the uniform commercial code. 1980 WLR 194.

(a) "Acceptance” — $402.606 402.105 Definitions: transferability; “goods”; “future”

(b) “Bankets credit” — s402.325 goods; “lot”; “commercial unit”. (1) (a) “Commercial

(c) "Between merchants” — 802.104 unit” means such a unit of goods as by commersage is a

(d) “Cancellation” — s402.106 (1) singlewhole for purposes of sale and division of whichterially

(e) “Commercial unit’ — s402.105 impairsits character or value on the market or in use. A commer
(f) “Confirmed credit” — $402.325 cial unit may be a single article (as a machine) or a set of articles

(asa suite of furniture or an assortment of sizes) quantity (as

(9) “Conforming to contract” — $102.106 abale, gross, orarload) or any other unit treated in use or in the

(h) “Contract for sale” — s102.106 relevantmarket as a single whole.

(i) “Cover” —s.402.712 (b) Goods must be both existing and identified before any
() “Entrusting” — s.402.403 interestin them can pass. Goods which are not both existing and
(k) “Financing agency” — $102.104 identified are “future” goods. A purported present saléutire

(L) “Future goods” — s402.105 goodsor of any interest therein operates as a contract to sell.
(M) “Goods” — s402.105 (c) “Goods” meansll things (including specially manufac

turedgoods) which are movable at the timadztification to the

(n) “Identification” — s.402.501 contractfor sale other than the money in which the price is to be

(0) “Instalment contract” — €102.612 paid, investment securities (ch408) and things in action.

(p) “Letter of credit” — s402.325 “Goods” also includeshe unborn young of animals and growing
(q) “Lot’ — s.402.105 cropsandother identified things attached to realty as described in
(r) “Merchant’ — s402.104 s.402.1070n goods to be severed from realty

(s) “Overseas” — $102.323 (d) “Lot” means a parcel or a single article which is the subject

matterof a separate sale or delivemhether or not it is sfi€ient
to perform the contract.

(3) Theremay be a sale of a part interest in existing identified

(t) “Person in position of seller” — 402.707
(u) “Present sale” — €02.106

(v) “Sale” — s.402.106 goods.

(w) “Sale on approval” — $102.326 (4) An undivided share in an identified bulk of fungible goods
(x) “Sale or return” — s402.326 is suficiently identified to be sold although the quantity of the
(y) “Termination” — s402.106 bulk is not determined. Any agreed proportion of such a bulk or

any quantity thereof agreed upon by numlvezight or other mea

(3) The following definitions in other chapters apply tus suremay to the extent of the sellglinterest in the bulk be sold to

chapter: the buyer who then becomes an owner in common
(a) “Check” — s.403.104 History: 1983 a. 189 '
(b) “Consignee” — s407.102 o
0 Consionr a4 10 102106 Dot “conrect: areement con
(@) “C.onsume"r goods” — 409.109 contract; “termination”; “cancellation”. In this chapter
(e) ) DISh”C)nOI‘ — s$403.502 unlessthe context otherwise requires:
(f) “Draft” —s. 403.104 (1) “Cancellation”occurs when either party puts an end to the

_(4) In addition ch401 contains general definitions and prin contractfor breach by the other and itdeft is the same as that
ciples of construction andnterpretation applicable throughoutof “termination” except that the canceling party also retains any

this chapter remedyfor breach of the whole contract or any unperforinaie
History: 1983 a. 18%.329 (24) 1995 a. 449 ance.

(2) Goodsor conduct including any part of a performance are

422%04 ,?ef'”'t'.O”S: “mg’rchantl"; “l;b?tween weri , “conforming” or conform tcthe contract when they are in aceord
chants”,  “financing agency”. (1) “Between merchants” ,ceith the obligations under the contract.

meansin any transaction with respect to which both parties are “ N u . L .
chargeablawith the knowledge or skill of merchants. (3) “Contract” and “agreement” are limited to those relating
to the present or future sale of goods.

(2) “Financing agency” means bank, finance company or y "

other person who in the ordinary course of business makes((f) Contractfor ﬁale ('anIUde? both a present sale of goods
advancesgainst goods or documents of title or who by arrang@' 03 corltract to se g,f)o s ata future time. .
mentwith either the seller or the buyer intervenes in ordinar}g (5) A “present sale” means a sale which is accomplished by
courseto make or collegpayment due or claimed under the conte making of the contract. ) )

tractfor sale, as by purchasing or paying the salldraft or mak (6) A “sale” consists in the passing of title from the setter

ing advances against it or by merely taking it for collectiotie buyer for a price (402.40).

whetheror not documents of title accompany the draft. “Financ (7) “Termination” occurs when either partgursuant to a
ing agency” includes also a bank or other person who similapgpwer created by agreement or law puts an Enthe contract
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otherwisethan for its breach. On “termination” all obligations Whena letter confirmean oral agreement under sub. (2), subject to completion

; : ; ; + of formal memorializing document, the ham was enforceable even though the
which are still executory on both sides are dlsghdl‘out any'ght documentwas not executed. Lambert CorpEvans575 F2d 132(1978).

basedon prior breach or performance survives. The statute of frauds is not applicable in an action based on promissory estoppel.
History: 1983 a. 189 JankeConstruction Co., Inc..Wulcan Materials Cd386 F Supp. 687
The statute of fraudsf the UCC and the doctrine of estoppel. Edwards. 62 MLR

402.107 Goods to be severed from realty: recording. 205(1978).

(1) A contract for the sale of minerals or the like (includiilg
andgas) or a structure or its materials torémoved from realty
is a contract for the sale of goods within this chapter if they are
be severed by the seller but until severance a purported pre§
salethereof which is not &fctive as a transfer of an interest in lan ith respect to such terms as are included therein con

is effective only as a contract to sell. tradictedby evidence of any prior agreement or of a contempora

) A contract for the sale apart from the land of growing CroRRousoral agreement but may be explained or supplemented:
or other things attached to realty and capable of severance withou

materialharm thereto but not described in si).or of timber to {1) By course of dealing cmsa_ge of trade (¢01.209 or by

; L8 courseof performance (102.208;
becut is a contract for the sale of goods withiis chapter whether . ) .
the subject matter is to be severed by the buyer or by the seller evetf) BY evidence of consistent additional terms unless the court
thoughit forms part othe realty at the time of contracting, and th&" Isthe writing to h?\’ﬁ been |nt?nﬁled alsoaasomplete and
partiescan by identification ééct a present sale befaeverance. €Xclusivestatement of the terms of the agreement.

(3) Theprovisionsof this section are subject to any third pal 0
rights provided by the law relating to realty records, and the cr([))?g1
tract forsalemay be executed and recorded as a document traly
ferring an interest in land and shall then constitute notice to th
partiesof the buye's rights under the contract for sale.

History: 1973 c. 215

402.202 Final written expression: parol or extrinsic
easidence. Terms with respect to which the confirmatory memo

aof the parties agree or which are otherwise set forth ina writ
g intended by the parties as a final expression of dgggement

2.203 Seals inoperative. The afixing of a seal to a writ
evidencing a contract for sale or afeotto buy or sell goods

esnot constitute the writing a sealed instrument andahe

h respect to sealed instruments does not apply to such-a con

tractor offer.

402.204 Formation in general. (1) A contract for sale of

FORM, FORMATION AND READJUSTMENT goodsmay be mad@ any manner sii€ient to show agreement,
OF CONTRACT including conduct by both parties which recognizes the existence
of such a contract.
402.201 Formal requirements; statute of frauds. (2) An agreemensuficient to constitute a contract for sale

(1) Exceptas otherwise provided in this section a contradtfer may be found even thoughe moment of its making is undeter
saleof goods for the price of $500 or more is not enforceable Byined.

way of action or defense unless there is some writinficgerit to (3) Eventhough one or more terms deft open a contract for
indicatethat a contract for sale has been made between the pag#edoes not fail for indefiniteness if the parties have intended to
andsigned by the party against wha@mforcement is sought or by makea contracend there is a reasonably certain basis for giving
the party’s authorized agent or brokek writing is not insuficient  an appropriate remedy

becauset omits or incorrectly states a term agreed upon but theevenif the parties writings do not constitute a contraatpntract may be found

contractis not enforceable under this subsecbegond the quan through the parties’ conduct. AMPI Meadow Gold Dairie27 F3d 268(1994).
f : P Shrinkwrap licenseagreements contained in computer software packages are
tity of gOOdS shown in SU(_:h V_V“t_mg' . . enforceablainless their terms are objectionable on general cogti@atds. ProCD,
(2) Betweenmerchantsf within a reasonable time a writing Incorporated:. Zeidenbeg, 86 F3d 1447(1996).
in confirmation of the contract and §aofent against the sendir Contractformation undeArticle Il of the Uniform Commercial Code. Edwards.

: R - 1MLR 215.
receivedand the party receiving it has reason to know its contents,

it satisfies the requirements of s(b) against such party unless,g, 505  Firm offers. An offer by a merchant to buy or sell
written notice of objection to its conteritsgiven within 10 days goodsin a signed writing which by its terngives assurance that

afteritis received. _ _ it will be held open is not revocable, for lack of consideration, dur
(3) A contract which does not satisfy the requirements of suhg thetime stated or if no time is stated for a reasonable time, but
(1) but which is valid in other respects is enforceable: in no evenimay such period of irrevocability exceed 3 months; but

(a) If the goods are to be specially manufactured for the buyary such term of assurance on a fa@upplied by the ééree must
and are not suitable for sale to others in the ordinary course ofhleseparately signed by thefexfor.
seller’s business and the selldrefore notice of repudiation is Althoughthebid for the pipe did not meet the “firmfef” requirement, the facts
recelvecand under circumstances which reasonably ndcate (Butoly ot e v 1= e socine o romisoesop
the goods are for the buydras made either a substantial begirpel. Janke Construction Co., Inc. Vulcan Materials Co386 F Supp. 687
ning of their manufacture or commitmerits their procurement;
or 402.206 Offer and acceptance in formation of con-

(b) If the party against whom enforcement is sought admitstiact. (1) Unless otherwise unambiguously indicated by the lan
that party’s pleading, testimony or otherwise in coilmdt a con guageor circumstances:
tractfor sale was made, but the contraatdas enforceable under  (a) An offer to make a contract shall be construed as inviting
this paragraph beyond the quantity of goods admitted; or acceptancén any manner and bgny medium reasonable in the

(c) With respect to goods for which payment has been maglécumstances;
and accepted or which have been received and accepted (s(b) An order or other &r to buy goods for prompt or current
402.609. shipmentshall be construed as inviting acceptance either by a
History: 1991 a. 316 promptpromise to ship or by the prompt aurrent shipment of
Receir)ftand tatccter;ta?ﬁe of Igoodts C?”Sift??ﬁ Wittfmﬁh COfnftraCé is parttﬁerfOL conformingor nonconforming goods, but such a shipment of non
e oo ot O e St o e even houah @forming goods does not constituae acceptance if the seller
ties. Gerner vVasby 75 Ws. 2d 660250 N.W2d 319(1977). seasonablyotifies the buyer that the shipment ifeoéd only as
Thestatute of frauds was not satisfied when the only indication of a purchase cafl accommodation to the buyer

tractbetween the parties was the unexplained notédgiorchase price” in a doeu i ;
mentprepared by one party in response to the tthrequest for an appraisal. First (2) Wherethe beg'nn'ng ofa requeSted performance ISarea

Bankv. H.K.A. Enterprises, Incl83 Wis. 2d 418515 N.W2d 343(Ct. App.1994). sonablemode of acceptance anferor who is not notified of
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acceptancsvithin a reasonabléme may treat the fdr as having (3) Therequirements of €02.201must be satisfied if the con
lapsedbefore acceptance. tractas modified is within its provisions.

i . . (4) Althoughan attempt amnodification or rescission does not

402.207 Additional terms in acceptance or confirma - satisfythe requirementsf sub(2) or(3) it can operate as a waiver
tion. (1) A definite and seasonable expression of acceptance 0(5) A party who has made a waivefeafting anexecutorypor
a written confirmation which is sent withia reasonable time {jon of the contract may retract the waiver by reasonable netifica
operatesas an acceptance even though it staess additional to {jon received by the other partiiat strict performance will be
or different from those éred or agreed upon, unlessceptance yeqyiredof any term waived, unless the retraction would be unjust
is expressly made conditional on assent to the additionalfer-dif ;, view of a material change of position in reliance on the waiver
entterms. A dealership agreement is primarily for the sale of goods, making this section

(2) The additional terms atte be construed as proposals forpplicable. American Suzuki Motor Corp. Bill Kummer, Inc.65 F3d 1381(1995).

additionto the contract. Between merchants such terms beco . .
partof the contract unless: 2?)92.210 Delegation of performance; assignment of

- rights. (1) A party may perform that paryduty through a dele
ﬁ(a) The ofer expressly limits acceptance to the terms of thexie njess otherwisagreed or unless the other party has a sub
orter, _ _ stantialinterest in having his or her original promisor perfam
(b) They materially alter it; or controlthe acts required by the contrabio delegation of perfer
(c) Notification of objection to them has already been gisren mancerelieves the party delegatinf any duty to perform or any
is given within a reasonable time after notice of thenedgived. liability for breach.

(3) Conductby both partiesvhich recognizes the existence of (2) Unlessotherwise agreed all rightd either seller or buyer
acontract is sticient to establish a contract for sale although thean be assigned except where the assignment would materially
writings of the parties dmot otherwise establish a contract. Irthangethe duty of the other partgr increase materially the bur
suchcase the terms of the particular contract con$itose terms denor risk imposed on the other party by the contract, or impair
on which the writings othe parties agree, together with any-supmaterially the other partys chance of obtaining return peror
plementaryterms incorporated under any otjpeovisions of chs. mance. A right to damages for breach of the whole contract or a
401t0411 right arising out of the assigrisrdue performance of the assign

History: 1979 c. 891991 a. 148304, 315. or's entire obligation can be assigned despite agreeotbat
A sellers “acknowledgment of order” that purports to deny liability for dagﬂageﬁ,ise'

for defects becomes part of the contract only if it is assented to by the ) L -
ucts& Chemicals, Inc. vFairbanks58 Ws. 2d 193206 N.W2d 414(1973). (3) Unlessthe circumstancesdicate the contrary a prohibi

Whenan ofer to purchase contained the term “FOB, our truck, your plant, loadetfon of assignment of “the contract” is to be construed as barring

andthe oferees response contained the term “as is, where is”, and the parties ha i ; i
prior oral agreement, there was no valid contract and court could not reach the igiplﬂey the delegation to thessignee of the assigrwperformance.

of whether additional or dirent terms in response to afeofdestroy an agreement  (4) An assignment of “the contract” or of “all my rights under
between parties. Koehring Co.Glowacki,77 Ws. 2d 497253 N.W2d 64(1977). the contract” or an assignment in similar genera| terms is an

Whatconstitutes “supplementary terms” under sub. (3) idiméted to provisions : :
underch. 402, but includes any terms arising underWh®&.C. and necessarily aSS|_gnmen0f rights and unless the language ordineumstances

encompassethose sections relating to course of performance (402.208) and couf@s in an assignment for security) indicate the contitasya dele

‘{223?2385“" usage of trade (401.205). Dresser Indust@sndall Co965 F2d  gationof performance of the duties thfe assignor and its accept
Whena contract specifiedA4S terms, the buyés confirmation form containing anceby the ass_lgnee CQnStItUte.S a Promlse by the aSSIQ.nee to per

inconsistenterms did not relieve the buyerlbility for goods properly delivered form thoseduties. This promise is enforceable by either the

FAS. Melrose Internationalriding Co. vPatrick Cudahync. 482 E Supp. 1369 assignoror the other party to the original contract.

(1980). )
The UCC Battle of the Forms: Answers to Common Questions. Richardssn. W (5) Theother party may treat any assignment W_Pdelega_tes
Law. March 1996. performanceas creating reasonable grounds for insecurity and
may without prejudice to his or her rights against the assignor
402.208 Course of performance or practical construc -  demandassurances from the assigneet(2.609.

tion. (1) Where the contract for sale involves repeated occasionsistory: 1991 a. 316

for performance by either party with knowledge of the nature of

the performance and opportunity for objection to it by the pth€BENERAL OBLIGATION AND CONSTRUCTION OF CON
any course of performance accepted or acquiesced in without TRACT.

objectionshallbe relevant to determine the meaning of the agree

ment. 402.301 General obligations of parties.  The obligation of

(2) Theexpress terms of the agreement and any such coussgseller is to transfer and deliver and that of the buyer is to accept
of performance, awvell as any course of deallng and usage Qnd pay in accordance with the contract.

trade,shall be construedhenever reasonable as consistent with
eachother; but when such constructisnunreasonable, express402.302 Unconscionable contract or clause. (1) If the
termsshall control course gierformance and course of perfor courtas a matter of law finds the contract or any clause of the con
manceshall control both course of dealing and usage of trade f{&ctto have been unconscionablérat time it was made the court
401.2085. may refuse to enforce the contract, or it may enforce the remainder
(3) Subjectto s.402.2090n modification and waivesuch of the contract without the unconscionable clause, or it may so
courseof performance is relevant to show a waiver or modificdimit theapplication of any unconscionable clause as to avoid any
tion of any term inconsistent with such course of performanceunconscionableesult.
Therequirement of “conformity” does not subject sedler to performing the cen (2) Whenitis claimed or appears the court that the contract
tcr"é‘)C‘v“’Kﬂhneestf‘é'%f?&té%‘s"ﬁB'Ss%”%?&“ég?}ylé%i?e terms of the contract. H.8. Fulleroy any clause thereof may be unconscionable the parties shall be
affordeda reasonable opportunity to present evidessdo its

402.209 Modification, rescission and waiver. (1) An Ccommercialsetting, purpose andfe€t to aid the court imaking

agreemenmodifying a contract within this chapter needson thg determination. o & el . ;
i i indi onspicuousnessecessary for &ctive warranty disclaimer discussed. H.B.
Slderatlomc_) be bmdmg' . . i Fuller Co. v Kinetic Systems, In@32 F2d 681(1991).

(2) A signed agreement which excludes modification or

rescissiorexcept by a signed writing canr¢ otherwise moeli  402.303 Allocation or division of risks.  Where this chap

fied or rescinded, but except as between merchants such a requéeallocates a risk or a burden as between the parties “unless other
menton a form supplied by the merchant must be separatalise agreed”, the agreememiay not only shift the allocation but
signedby the other party may also divide the risk or burden.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20401
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20411
https://docs.legis.wisconsin.gov/document/acts/1979/89
https://docs.legis.wisconsin.gov/document/acts/1991/148
https://docs.legis.wisconsin.gov/document/acts/1991/304
https://docs.legis.wisconsin.gov/document/acts/1991/315
https://docs.legis.wisconsin.gov/document/courts/58%20Wis.%202d%20193
https://docs.legis.wisconsin.gov/document/courts/206%20N.W.2d%20414
https://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20497
https://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%2064
https://docs.legis.wisconsin.gov/document/courts/965%20F.2d%201442
https://docs.legis.wisconsin.gov/document/courts/965%20F.2d%201442
https://docs.legis.wisconsin.gov/document/courts/482%20F.%20Supp.%201369
https://docs.legis.wisconsin.gov/document/statutes/1999/401.205
https://docs.legis.wisconsin.gov/document/statutes/1999/402.209
https://docs.legis.wisconsin.gov/document/courts/932%20F.2d%20681
https://docs.legis.wisconsin.gov/document/statutes/1999/402.201
https://docs.legis.wisconsin.gov/document/statutes/1999/402.209(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/402.209(3)
https://docs.legis.wisconsin.gov/document/courts/65%20F.3d%201381
https://docs.legis.wisconsin.gov/document/statutes/1999/402.609
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/courts/932%20F.2d%20681

5 Updated 99-00Wis. Stats. Database UCC — SALES 402.312

402.304 Price payable in money , goods, realty , or (2) In a contract for sale aofientified goods which to the

otherwise. (1) The price can be made payable in money d&nowledgeof the parties at the time of contracting are in some

otherwise. If it is payable in whole or in part in goods each partgtherplace, that place is the place for their delivery; and

is a seller of the goods which that party is to transfer (3) Documentsof title may be delivered through customary
(2) Eventhough all or part of the price is payable in an interebankingchannels.

in realty the transfer of the goods and the sellebligations with ~ History: 1991 a. 316

referenceto them are subject to this chapteut not the transfer

of the interest imealty or the transferts obligations in connec 402.309 Absence of specific time provisions; notice of
tion therewith. termination. (1) The time for shipmenar delivery or any other

History: 1991 a. 316 actionunder a contract if not provided in this chapter or agreed
uponshall be a reasonable time.

402.305 Open price term. (1) The parties if they so intend ~ (2) Wherethe contract provides for successperformances
can conclude a contract fosale even though the price is nobutis indefinite in duration it is valid for a reasonable time but
settled. In such a case the price isemsonable price at the timeunlessotherwise agreed may be terminated at any time by either
for delivery if: party.
(@) Nothing is said as to price; or (3) Terminationof a contract by one party except on the-hap
(b) The price is left to be agreed by the parties and they failf§NINgOf an agreed event requires treasonable nofification be
agreeor receivedby the other party and an agreement dispensing with noti

L ) . fication is invalid if its operation would be unconscionable.
(c) The price is to be fixed in terms of some agreed market or

otherstandard as set or recorded tthiad person or agency and 45 310 Open time for payment or running of credit;

it is not so set or recprded. authority to ship under reservation. Unless otherwise
(2) A price tobe fixed by the seller or by the buyer means agreed:

price for that party to fix in good faith. (1) Paymenis due at the time and place at which the buyer is
(3) Whena price left to be fixed otherwigkan by agreement to receive the goods even though the place of shipment is the place
of the parties fails to be fixed through faaftone party the other of delivery; and

party may at his or her option treat the contract as canceled or fix2) If the seller is authorized to send the goods the seller may
areasonable price. ship them under reservation, and may tender the docureénts
(4) Where,howeveythe parties intend not to be bound unledile, but the buyer mainspect the goods after their arrival before
the price is fixed or agreed and it is not fixed or agreed there ispaymentis dueunless such inspection is inconsistent with the
contract. In such a castne buyer must return any goods alreadiermsof the contract (402.513; and
receivedor if unableso to do must pay their reasonable value at (3) If delivery is authorized and made by way of documents
thetime of delivery and the seller must return any portion of tte# title otherwise than by suf2) then payment is due at the time
price paid on account. andplace at which the buyer is to receive the documegasrd
History: 1991 a. 3161997 a. 35 lessof where the goods are to be received; and

An implied contract by a dairy plant pay the competitive price to milk producers : H i H
doesnot permit the plant to pay a lower price since the mere absence of misrepresen(4) Wherethe seller is reqUIrEd authorized to Shlp the gOOdS

tation or deceit does not establish good faithopenprice contract still requires fair 0N credit the credit period runs from the time of shipment but post
dealing. Columbus Milk Producers vDept. of Agriculture48 Ws. 2d 451180  datingthe invoice or delaying its dispatch will correspondingly
N.W.2d617(1970). _ delaythe starting of the credit period.

Underthis section, which allows parties to a contract for the sale of goocdsto History: 1991 a. 316
cludethe contract agreeing to settle pricaaubsequent date, the contract price is ’ ’
areasonable price at the time of delivery if the parties are unable to agree. Schmiﬁder

v. Standard Oil Co. of Indian&9 Wis. 2d 419230 N.w2d 732(1975). 02.311 Options and cooperation respecting perfor -
mance. (1) An agreement for sale which is otherwisefisuf
402.306 Output, requirements and exclusive dealings. ciently definite (s402.204 (3) to be a contract is not made invalid

(1) A term which measures the quantity by the output of the sellrthe fact that iteaves particulars of performance to be specified
or the requirements of the buyer means such actual outputbgrone of the parties. Any such specification must be made in
requirementss may occur in good faith, exceépat no quantity goodfaith and within limits set by commercial reasonableness.
unreasonablydisproportionate to any stated estimate or in the (2) Unless otherwise agreed specifications relating to assort
absencef a stated estimate to any normal or otherwise companaentof the goods are at the buysoption and except as otherwise
ble prior output or requirements may be tendered or demandegutovidedin s.402.319 (1) (cand(3) specifications or arrange

(2) A lawful agreement byither the seller or the buyer formentsrelating to shipment are at the seseoption.
exclusivedealing inthe kind of goods concerned imposes unless (3) Wheresuch specification would materiatifect the other
otherwiseagreed ambligation by the seller to use bedoefs to  party’s performance but is not seasonably made or where one
supplythe goods and by the buyer to use bdsttsfto promote party’scooperation is necessary to the agreedormance of the

their sale. otherbut is not seasonably forthcoming, the other pargdiition
A “pay as used” proposal to purchase inventory was analogotissquirements 1O all other remedies:
contract.” Lambert Corp. vEvans575 F2d 132(1978). (a) Is excused for any resulting delay in his or her perior
mance;and

402.307 Delivery in single lot or several lots. Unless
otherwiseagreed all goods called for by a contract for sale mys,
betendered in a single delivery and payment is due only on syl cetreat the failureto specify or to cooperate as a breach by
tenderbut where the circumstances give either party the rightdg re to deliver or accept the goods.

makeor demand delivery in lots the price if it can be apportionedyisory: 1991 a. 316

may be demanded for each lot.

(b) May also either proceed to perform in any reasonable man
ror after the time for a material part of his or her own perfor

- ) 402.312 Warranty of title and against infringements;
402.308 Absence of specified place for delivery . Unless buyer's obligation against infringement. (1) Subject to

otherwiseagreed: sub.(2) there is in a contract for sale a warranty by the seller that:
(1) Theplace for delivery of goods is the selteplace of busi (a) The title conveyed shall be good, and its transfer rightful;
nessor if the seller has none the seleresidence; but and
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(b) The goods shall be deliveréde from any security interest402.315 Implied warranty: fithess for particular pur -
or other lien or encumbrance of which the bwgtehe time of con pose. Where the seller at the time of contracting has reason to
tractinghas no knowledge. know any particular purpose for which the goods are required and
(2) A warranty under sul{l1) will be excluded or modified thatthe buyer is relying on the selfleiskill or judgment to select
only by specific language or by circumstances which give ttgé furnish sunable_goqu, there is unless excluded or mo_dlfled
buyerreason to know that the person selling does not claim tit@ders.402.316an implied warranty that the goods shall be fit for
in himself or herself or that the person selling is purporting to séiichpurpose.

only such right or title as the person selling or a third person mayvhenexpansion joints corroded soon after installation in a steam systethebut
c?' endanmanufacturer was unaware of the corrosive agent in the steam, this section

have. did not allow recovery Wisconsin Electric Poweto. v Zallea Bros., Inc506 F2d
(3) Unlessotherwise agreed a seller who is a merchant-reg97(1979).
larly dealingin goods of the kind warrants that the goods shall
deliveredfree of the rightful claim of any third person by way o
infringement or the like but a buyer who furnisispgcifications
to the seller must hold the seller harmless against any such cl
which arises out of compliance with the specifications.
History: 1971 c. 401991 a. 316

2.316 Exclusion or modification of warranties.

1) Wordsor conduct relevant to the creation of an express war
rahléty and words or conduct tending to negate or limit warranty
Il be construed wherever reasonaseonsistent with each
other; but subject to s402.2020n parol or extrinsic evidence,

negationor limitation is inoperative to the extetfiat such con

402.313 Express warranties by affirmation, promise,  structionis unreasonable.
description, sample. (1) Expresswarranties by the seller are (2) Subjectto sub.(3), to exclude or modify the implied war
createdas follows: ranty of merchantability or any part of it the language must men
(a) Any affirmation of fact or promise made by the seller to thBon merchantabilityand in case of a writing must be conspicuous,
buyerwhich relates to the goods and becomes part of the basig@#l to exclude or modify any implied warranty of fitness the
the bagain creates an express warraiigt the goods shall con €xclusionmust be by a writing and conspicuous. Language to
form to the afirmation or promise. excludeall implied warranties of fitness is §iafent if it states, for
(b) Any description of the goods which is magtrt of the examplethat “There are no warranties which extend beyond the

basisof the bagain creates an express warranty that the goofeScriptionon the face hereof.” _
shall conform to the description. (3) Notwithstanding sub(2), all of the following apply:
(c) Any sample or model which is made part of the basis of the (a) Unless the circumstances indicate otherwise, all implied

shall conform to the sample or model. faults” or other language which tommon understanding calls

(2) It is not necessary to the creation of an express warraﬂ}g.buﬁ’ ershattentlon to tlhe dexclusmn of warranties anakes
thatthe seller use formal words such as “warrant” or “guarante@'@" that there Is no implied warranty

or that the seller have a specific intention to make a warfamty () When the buyer before entering into the contract has
anafirmation merely of the value of the goods or a statement p§<@minedhe goods othe sample or model as fully as the buyer
portingto be merely the seller opinion or commendation of thedesiredor has refused to examine the goods there is no implied

goodsdoes not create a warranty warrantywith regard to defects which an examination ought in the
History: 1991 a. 316 circumstanceso have revealed to the buyer
Expresswvarranties are discusseBwers v Eisenzopf88 Wis. 2d 482276 N.W2d (c) Except as provided in 95.195 there is no implied war
802(1979).

ranty that cattle, hogs, sheep or horses are free from sickness or
disease at the time sale is consummated if all state and federal
402.314 Implied warranty: merchantability; usage of regulationspertaining to animal health are complied withtbg
trade. (1) Unless excluded anodified (s402.316, a warranty Seller,unless the seller knows at ttime a sale is consummated
thatthe goods shall be merchantable is implied in a corfivact thatthe cattle, hogs, sheep or horses were sick or diseased.
their sale if the seller is a merchant with respect to goods of that(d) An implied warranty can be excluded or modified by
kind. Under this section the servifigr value of food or drink to courseof dealing or course of performance or usage of trade.
be consumed either on the premises or elsewhere is a sale. (4) Remediedor breachof warranty can be limited in accerd

(2) Goods to be merchantable must be at least such as: ancewith ss.402.718and402.7199r_1 qu_uidation or limitation of

(a) Pass withoubbjection in the trade under the contracg@magesand on contractual modification of remedy
description;and History: 1981 c. 1281989 a. 277

i . . A disclaimer of implied warranties under s(®). made after sale would be ifesf-
(b) In the case of fungible goods, are of fair average qualitye. Taterka vFord Motor Co86 Ws. 2d 140271 N.w2d 653(1978).

within the description; and

Strict liability of the bailoylessor and licenso’57 MLR 111.

) - . 402.317 Cumulation and conflict of warranties
usé(é)'aﬁ[je fit for the ordinary purposes for which such goods alré%(press or implied. Warranties whether express or implied
’ . o . shallbe construed as consistent with each aihdras cumulative,
(d) Run, within the variations permitted by the agreement, gf;; it such construction is unreasonable the intention of the parties
%ﬁg :(r:\r)glivglé?“z;r{dand quantity within each unit and among afih 5| determine whictwarranty is dominant. In ascertaining that
’ ) intentionthe following rules apply:
agfgémﬁrﬁmagyegg(;}ﬁz (;(:r)]gtalned, packaged, ketled as the (1) Exactor technical specifications displace an inconsistent
» a4t ) ] sampleor model or general language of description.
cor(l?air?(;)rgfrolgrt])glj i}h:n[;/romlses afirmations of fact made onthe  (2) A sample from an existing bulk displaces inconsistent gen
- o erallanguage of description.
(3) Unlessexcluded or modified (s102.31§ other implied  (3) Expresswarranties displace inconsistent implied wasran

warrantiesmay arise from course of dealing or usage of trade tjes other than an implied warranty of fitness for a particulas pur
An unincorporated ganizationof band mothers who sold food at a fund—raisingpose

luncheonwere not merchants as contemplated by sub. (1). Sam&oesing,62 :

Wis. 2d 698 215 N.W2d 662(1974). . L .
Whencircumstances rendered a breach of good faith and of a fiduciary obligatfd2-318 Third party beneficiaries of warranties,

chargeabléo the buyerthe buyer was barrétbm asserting causes based on a breacgxpress or implied. A sellefs warranty whether express

of the warranty of merchantabiljtgr on the sellés claimed fault, to recover from i i i i
theseller that portion of the claim disallowed, with theyef's consent, by the ship |mp||ed extends to any natural person who is in the famlly or

per. Greisler Brothers, Inc. Packerland Packing Co., Ir892 F Supp. 20§1975). hOUSQhF)'Fi)f the selleis buYer or who is a guest in that bUyer
Statusof products liability in Visconsin. Coyne, 43 WBB, No. 4. homeif it is reasonable to expect that such person may use, con
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sumeor be afected by the goods and who is injured in person kproviding for payment of loss to the order of the buyer or for the

breachof the warranty A seller may not exclude or limit the accountof whom it may concern; but the seller may add to the

operationof this section. pricethe amounbf the premium for any such war risk insurance;
History: 1991 a. 316 and

Privity of contract is required in implied warranty cases, tuedavailability of : :
punitivedamages depends on the facts proved rather than the formal theory of recov(d) Prepa_lre an invoice .Of the QOOdS and proc_ure any other doc
eryalleged. Drake.Wham-O Manufacturing C873 F Supp. 60§1974). umentsrequiredto efect shipment or to comply with the contract;

and

402.319 F.O.B. and F.A.S. terms. (1) Unless otherwise  (e) Forward and tender with commercial promptness all the

agreedhe term FO.B. (which means “free on board”) ahamed ~gocumentsin due form and with any indorsement necessary to
place,eventhough used only in connection with the stated pricgerfectthe buyes rights.

is a delivery term under which: _ (3) Unlessotherwise agreed the term C.&dF its equivalent
(a) When theterm is FO.B. the place of shipment, the sellehas the samefetct and imposes upon the seller the same obliga

must at that place ship the goods in the manner provided intjgns and risks as a C.LEerm except the obligation as to insur
402.504and bear the expensad risk of putting them into the gnce.

possessionf the carrier; or o (4) Underthe term C.I.For C.& E unless otherwise agreed the
(b) When the term is.©.B. the place of destination, the sellepyyer must make payment against tender of the required-docu
mustat the sellés expense and risk transport the goods to thafentsand the seller may not tender nor the buyer demand delivery
placeand there tender deliveof them in the manner provided inof the goods in substitution for the documents.
s.402.503 History: 1991 a. 316
(c) When under either pda) or(b) the term is also.B.B. ves
sel,car or other vehicle, the seller must in addition at the &ellef02.321 C.L.F. or C.& F.: “net landed weights”; “pay -

expensend risk load the goods board. If the term is®.B. ves  ment on arrival”; warranty of condition on arrival. Under
selthe buyer must name the vessel and in an appropriatéheasé contract containing a term C.1.6r C.& F:
sellermust comply with s402.3230n the form obill of lading. (1) Wherethe price is based on or is to be adjusted according

"o«

(2) Unlessotherwise agreed the termAFS. vessel (which to “net landed weights”, “delivered weight$tut turn” quantity
means'free alongside”) at a named port, even though used orliyquality or the like, unless otherwise agreed the seller reast
in connection with the stated price, is a delivery term under whighnablyestimate the price. The payment due on tender of the doc
the seller must: umentscalled for by thecontract is the amount so estimated, but
(a) Atthe sellets expense and risk deliver the goods amngsi@@terfmal adjustment of the price a settlement must be made with
thevessel in the manner usual in that port oaatock designated COmmercialpromptness.

andprovided by the buyer; and (2) An agreement described in su@t) or any warranty of
(b) Obtain and tenderraceipt for the goods in exchange fofdulity or condition of the goods on arrival places upon the seller
which the carrier is under a duty to issue a bill of lading. therisk of ordinary deterioration, shrinkage and the like in trans

. : : s ionbut has no &ct on the place or time of identificatitm

(3) Unlessotherwise agreed in any case falling within gal. portation : h :
(a)or(c) or(2) the buyer must seasonably give any needed instrﬁge contract for sale or delivegr on the passing of the rlsl_< of loss.
tions for making deliveryincluding when the terris FA.S. or (3) Unlessotherwise agreedhere the contract provides for
F.O.B.the loading berth of the vessel and in an appropriate c&gymenton or after arrival ofhe goods the seller must before-pay
its name and sailing date. The seller may treat the failure BgNtallow such preliminary inspection as is feasithiet if the
needednstructions as a failuref cooperation under ¢02.311 9goodsare lost delivery of the documents and payment are due
The seller may also at theellef's option move the goods in anyWhenthe goods should have arrived.
reasonablenanner preparatory to delivery or shipment.

(4) Underthe term FO.B. vessel or RA.S. unless otherwise
agreedthe buyer must make payment against tender of t
requireddocuments and the seller may not tender nor the bu%

402.322 Delivery “ex-—ship”. (1) Unless otherwisagreed
erm for delivery of goods “ex—ship” (which means from the car

g vessel) or in equivalent language is not restritdeadpartie

r ship and requires delivery from a ship which has reached a
History: 1991 a. 316 laceat the named port of destination whgoeds of the kind are
Whena contract specifiedAS terms, the buyé& confirmation form containing usuallydischaged.

inconsistenterms did not relieve the buyerlability for goods properly delivered (2) Under such a term unless otherwise agreed:
FAS. Melrose Internationalrading Co. vPatrick Cudahync. 482 F Supp. 1369 . . .. .
(1980). (a) The seller must dischg® all liens arising out of the carriage

andfurnish the buyer with a directiomhich puts the carrier under

402.320 C.I.LF. and C.&F.terms. (1) Theterm C.I.Fmeans aduty to deliver the goods; and
thatthe price includes in a lump sum the cost of the goods and thgb) The risk of loss does not pass to the buyeil the goods
insuranceand freight to the named destination. The term C.& feavethe ships tackle or are otherwise properly unloaded.
or C.F means that the price so includes cost and freight to the
nameddestination. 402.323 Form of bill of lading required in overseas

(2) Unlessotherwiseagreed and even though used only ishipment; “overseas”. (1) Where the contractontemplates
connectionwith the stated price and destination, the term C.l.Bverseashipment and contains a term C.bFC.& F or FO.B.
destinationor its equivalent requires the seller at the sellervesselthe selleunless otherwise agreed must obtain a negotiable
expenseand risk to: bill of lading stating that the goods haeen loaded on board or

(a) Put the goods intthe possession of a carrier at the port fdp the case of a term C.1.6r C.& F, received for shipment.
shipmentand obtain a negotiable bill or bikd lading covering (2) Wherein a case within sulfl) a bill of lading has been
the entire transportation to the named destination; and issuedin a set of parts, unless otherwise agiiédte documents

(b) Load the goods and obtain a receipt from the carrier (whigfenot to be sent from abroad the buyer may demand tender of the

may be contained in the bill of lading) showing that the freight hfdl set; otherwisenly one part of the bill of lading need be-ten
beenpaid or provided for; and dered. Even if the agreement expressly requires a full set:

(c) Obtain a policy or certificate ahsurance, including any (&) Due tender of a single part is acceptable within the provi
war risk insurance, of a kind and on terms then current at the pgnsof s.402.508 (1)on cure of improper delivery; and
of shipment irthe usual amount, in the currency of the contract, (b) Even though the full set is demanded, if the documents are
shownto cover the same goods covered by the bill of lading aséntfrom abroad the person tenderangincomplete set may nev

demanddelivery of the goods in substitution for the document
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erthelessrequire paymentipon furnishing an indemnity which ing the sale aspect of the contract witkid02.2020n parol or
the buyer in good faith deems adequate. extrinsicevidence.

(3) A shipment by water or by air arcontract contemplating  (5) If a person delivers or consigns $ale goods that the per
suchshipment is “overseas” insofar as by usageaafe or agree sonused, or bought for use, for personal, family or househotd pur
mentit is subject to the commercial, financingshipping prac posesthese goods do not become the property of the deliveree
tices characteristic of international deep water commerce.  consigneeunless the deliveree or consignee purchases and fully

paysfor the goods. This subsection does not prevent the deliveree
402.324 “No arrival, no sale” term.  Under a term “no Or consignee from acting as the delivésesr consignds agent
arrival, no sale” or terms of like meaning, unless otherwiséo transfer title to these goods to a bugto pays the full purchase
agreed: price. Any payment received by the deliveree or consignee from

(1) The seller must properlghip conforming goods and if & buyerof these goods, less any amount that the deliverer er con

theyarrive by any means the seller must tender them on arrival BiginOrexpressly agreecould be deducted from the payment for

the seller assumes rabligation that the goods will arrive unless<COMMissionsfees or expenses, is the property of the deliveror or
the seller has caused the nonarrival: and consignorand is not subject to the claims of the deliveree’con

. . signee’screditors.
(2) Wherewithout fault of the seller the goods anepart lost gHiSmry: 1991 a. 3161997 a. 279
or have so deteriorated as lomger to conform to the contract Or  Goodssold on consignment for the purpose of price maintenance rather than secu
arrive after the contradtme, the buyer may proceed as if there hatly are subject to creditors’ claims unless the seller complies with sub. (3).- A pur

; i chaserfrom a receiver takes good title even though he knew of the’sedlaim.
bi?ggf;?"lgg%’;‘)s'lge”t'f'ed goods (£02.613. Columbialnternational Corp. sKempler 46 Wis. 2d 550175N.W.2d 465(1970).

Factorsrelevant to determining whether goods are delivered “for sal&rammer
atedand discussed. Armor All ProductsAmoco Oil Co0.194 Ws. 2d 35 533

402.325 “Letter of credit” term; “confirmed credit”. N.W.2d 720(1995).

H H Whethera transaction is a “sale on approval” must be determined by an objective
(1) Failureof the bUyer Seasonably to fumIShagTeed letter of examinatiorof the transaction documents and the parties’ performance, tiadimer

creditis a breach of the contract for sale. examinationof the parties’ subjective intent. Houghtomdd Products vBadger
(2) The de“very to seller of a proper letter of credit SuSpendgovsg:r:gdgli)cézligi::s.ig?hisr?ziﬁf:é:/:rzir?g%r%)(gé?\?vﬁéi:isg)mie. transforma

the buyers obligation to pay|f the_ I_ette_r of creditis d|5hon0r3dv tion and is subsequently resold, inist delivered for “use” under sub. (1). Houghton

the seller may on seasonable notification tolibiger require pay Wood Products vBadger Wod Products196 Ws. 2d 457538 N.W2d 621(Ct.

mentdirectly from the buyer App. 1995).

(3) Unlessotherwise agreed the term “letter of credit’ 0y, 357 gpecial incidents of  sale on approval and sale
“banker’scredit” in a contract for sale means an irrevocable creél return. (1) Under a sale on approval unless otherwise agreed:
issuedby a financing agency of good repute and, where the ship : . o o
mentis overseas, of good international repute. The term-“con (a) Although the goods are identified to the contract the risk

firmed credit’ means that the credit must also carry the diregt 0SS and the title do not pass to the buyer until acceptance; and

obligationof such an agency which does business in the 'seller (b) Use of the goods consistent with the purpose of trial is not

financial market. acceptancéut failure seasonably to notify tiseller of election
History: 1991 a. 316 to return the goods is acceptance, artléfgoods conform to the
contractacceptance of any part is acceptance of the whole; and
402.326 Sale on approval and sale or return;  consign - (c) After due natification of election to return, the return is at

ment sales and rights of creditors. (1) Unlessotherwise thesellefs risk and expense but@erchant buyer must follow any
agreed,if delivered goods may be returned by the buyer eveeasonablénstructions.

thoughthey conform to the contract, the transaction is: (2) Under a sale or return unless otherwise agreed:

(@) A“saleon approval” if the goods are delivered primarily (a) The option to return extends to the whole or any commer
for use; and cial unit of the goods while in substantially their original cendi
(b) A “sale or return” if the goods are delivered primarily fotion, but must be exercised seasonably; and
resale. (b) The return is at the buysrrisk and expense.
(2) Exceptas provided in sul§3), goods held on approval are
not subject to the claims of the buygecreditors until acceptance;402.328 Sale by auction. (1) In a sale by auction if goods
goodsheld on sale or return are subject to such claims while in #we put up in lots each lot is the subject of a separate sale.
buyer’spossession. (2) A sale by auction is complete when the auctiorseer
(3) Wheregoods are delivered to a person for salesarah announce®y the fall of the hammer or in other customanar
personmaintains a place of businessadtich the person deals in ner. Where a bid is made while the hammer is falling in aecept
goodsof the kind involved, under a name other than the nameasfceof a prior bid the auctioneer may in the auctiorsediscre
the person making deliveryhen with respect to claims of credi tion reopen the bidding or declare the goods sold under the bid on
tors of the person conducting the business the goods are deewifdigh the hammer was falling.
to be on sale or return. This subsection is applicable even thouglf3) Sucha sale is with reserve unless the goods aexjificit
anagreement purports to reserve title to the person making detsrmsput up without reserve. In an auction with reserve the auc
ery until payment or resale or uses such words as “on censigoneermay withdraw the goods at any time until the auctioneer
ment” or “on memorandum”. Howevethis subsection is not announcegsompletion of the sale. In @uction without reserve,

applicableif the person making delivery: afterthe auctioneer calls for bids on an article or lot, that article
(a) Complies with an applicable law providing for a consigrPr lot cannot be withdrawn unless no bid is made within a reason
or’s interest or the like to be evidenced by a sign; or abletime. In either case bidder may retract a bid until the auc

(b) Establishes that the person conducting the busingssis fiON€€rs announcement of completion of the sale, but a biglder
erally known by that persos’ creditors to be substantiallyétractiondoes not revive any previous bid. -
engagedn selling the goods of others; or (4) If the auctioneer knowingly receivashid on the sellés
(c) Complies with the filing provisions of ch09. behalf or the seller makes or procures such a bid, and notice has
(d) Delivers goods that the person making délivery used n?t been given that libertior such bidding is reserved, the buyer
boughtfor use, for personal, family or household purposes w‘?nayat the buyés option avoid the sale or take the goods at the
(4) Any “or’return” term (;f a contract for sale is to be tre.atef%upe Of[;he l?St gohocilfaltth bldlprtlor e g%m[t)let}on ogthelsale.
cor ! is subsection shall not apply to any bid at a forced sale.
asa separate contract for sale withid82.201and asontradict History: 1991 a. 316
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TITLE, CREDITORS AND GOOD RITH PURCHASERS. wherethe goods are situated would apart from this chapiest
tute the transaction a fraudulent transfer or voidable preference.

402.401 Passing of title; reservation for security; lim History: 1991 a. 316

ited application of this section.  Each provision of this chap 402.403 Power to transfer; good faith purchase of

ter with regard to the rights, obligations and remedfeke seller goods; “entrusting”. (1) A purchaser of goods acquires all

the buyer purchasers or other third parties applies irrespectiveiife which the purchases transferor had or had powerttansfer

title to thegoods except where the provision refers to such titlexceptthat a purchaser of a limited interest acquires rights only to

Insofaras situations are not covered by the other provisions of tfis extent of the interest purchased. A person with voidable title

phapterand matters concerning title become material the f@"0\Maspower to transfer a good title to a good faith purchaser for

ing rules apply: value. When goods have been delivered under a transaction of
(1) Title to goods cannot pass under a contract for sale prjrrchasehe purchaser has such power even though:

to their identification to the contract (402.50), and unless (a) The transferor was deceived as to the idenofitjhe pur

otherwiseexplicitly agreed théuyer acquires by their identifica chaseror

tion a special property as limited by cH81to411Any retention (1) The delivery was in exchange for a check which is later dis
or reservation by the seller of the tifferoperty)in goods shipped hongred:or

or delivered tathe buyer is limited in &ct to a reservation of a ; «
securityinterest. Subject to these provisions and tal0B, title (c) Itwas agreed that the transaction was to be a "cash sale”;
to goods passes from the seller to the buyer imasayner and on
any conditions explicitly agreed on by the parties.

(2) Unlessotherwise explicitly agreed title passeghe buyer
atthe time and place at which the seller completes the’sedler §

(d) The delivery was procured through fraud punishable as lar
cenousunder the criminal law

(2) Any entrusting of possession of goods to a merchant who

ealsin goods of that kind gives the merchant power to transfer

despoany resrvatn f a ety rest and ven g 181 e o Sl e e o s
ocumenbf title is to be delivered at a fifent time or place; and . - ; >
in partioular and despite any reservation of a security interest 00 Bee o e e doe
the bill of lading: . . f whether the procurement of the entrusting or the possessor
(@) If the contract requires or authorizes the seller to send {figsitionof the goods have been such as to be larcenous under
goods to the buyer but does not require the seller to détigar the criminal law
at destination, title passes to the buyer at the time and place o 4) Therights of other purchasers of goods and of tiedi

shipmentbut . . _ . torsare governed by chd406, 407 and409.
(b) If the contract requires delivery at destination, title passeSistory: 1991 a. 316

on tender there. A person with a voidable title in properhaving the power to pass title to a good
; i : : ith purchaser under this section, may transfseeurity interest in that property
®) l.JnleSSOthe.rWISe explicitly agreed where delivery is to b%eturn of Property in State Rippin,176 Ws. 2d 418500 N.W2d 407(Ct. App.
madewithout moving the goods: 1993).
(a) If the seller is to deliver a document of title, title passes élt“V0|dabIet|tIes" under sub. (1) (agre discussed. Met-Al, Inc. Mansen Storage

¥ . 0.844 F Supp 4851994).
the time when and the place where skderdelivers such docu Buyerin ordinary coursef business under article 9 of the uniform commercial

formancewith reference to the physical delivery of the good

ments;or code(and related matters). Skilton, 1974 WLR 1.
(b) Ifthegoods are at the time of contracting already identified
andno documents are to be delivered, title passes at the time and PERFORMANCE

placeof contracting. . . ) . .
(4) A rejection or other refusal by the buyer to receive or reta?92'501 Insurable interest in goods, manner of _ident -

the goods, whether oot justified, or a justified revocation of 'cation of goods. (1) The buyer obtains special property and

acceptanceevests title to the goods in the sell&uch revesting 2" |nsu(;atzle 'nkt]?rﬁstltq'n gootds E’y |?entlflcatntfhlex5tr|]nt% goodsd
occursby operation of law and is not a “sale”. asgoods to which the contract refers even though the goods so

History: 1979 c. 891991 a. 148304, 315, 316 identified are nonconforming and the buyer has an option to return
Title to a vehicle passes to the buyer when the seller completes performance ofth&€ject them. SUQh_ identification can be made at any time and
contractwith referenceto the transfer of physical possession, despite the 'sellein @any manner explicitly agreed to by the parties. In the absence
retentionof the certificate of title. National Exchange Bank of Fond du Latann, ini i ifi i .
81\Wis. 2d 352260 N W2d 716(1978) of explicit agreement |dent!flcat|on occurs:
(@) When the contract is made if it is for thale of goods

402.402 Rights of seller’s creditors against sold alreadyexisting and identified;
goods. (1) Except as provided in sub&) and(3), rights of (b) If the contract is for the sale of future goods other than those
unsecurectreditors of the seller witrespect to goods which havedescribedn par (c), when goods are shippedarked or other
beenidentified to a contrador sale are subject to the buger Wisedesignated by the seller as goods to which the contract refers;
rightsto recover the goods under 482.502and402.716 (c) When the crops are planted or otherwise become growing
(2) A creditor of the seller may treat a satean identification Cropsor the young are conceived if the contract is for the sale of
of goods to aontract for sale as void, if as against the creditortfiPornyoung to be born within 12 months after contracting or for
retentionof possession by the seller is fraudulent under any rdfte sale ofcrops to be harvested within 12 months or the next nor
of law of the state where the goods are situated, except that refBal harvest season after contracting whichever is longer
tion of possession in good faith and current course of trade by &2) Theseller retains amsurable interest in goods so long as
merchant-sellefor a commercially reasonable time after a sale &ile to or any security interest in the goods remains in the seller

identificationis not fraudulent. andwhere the identification is by _the s_,eller alone the seller may
(3) Nothingin this chapter shall be deemed to impair the righttil default or insolvency or notification to the buyer that the
of creditors of the seller: identificationis final substitute other goods for those identified.

(3) Nothingin this section impairs aripsurable interest rec

(&) Under the provisions of 09 or ognizedunder any other statute or rule of law
(b) Where identification to the contract or delivery is made notgHiSmry: 1991 a. 3%

in currentcourse of trade but in satisfaction of or as security for
a preexisting claim for moneysecurity or the likeand is made 402.502 Buyer’s right to goods on seller 's insolvency .
under circumstancesvhich under any rule of law of the state(1) Subjectto sub.(2) and even though the goods have not been

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/402.501
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20401
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20411
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20409
https://docs.legis.wisconsin.gov/document/acts/1979/89
https://docs.legis.wisconsin.gov/document/acts/1991/148
https://docs.legis.wisconsin.gov/document/acts/1991/304
https://docs.legis.wisconsin.gov/document/acts/1991/315
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%20352
https://docs.legis.wisconsin.gov/document/courts/260%20N.W.2d%20716
https://docs.legis.wisconsin.gov/document/statutes/1999/402.402(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/402.402(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/402.502
https://docs.legis.wisconsin.gov/document/statutes/1999/402.716
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20409
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20406
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20407
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20409
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20418
https://docs.legis.wisconsin.gov/document/courts/500%20N.W.2d%20407
https://docs.legis.wisconsin.gov/document/courts/844%20F.%20Supp%20485
https://docs.legis.wisconsin.gov/document/statutes/1999/402.501(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/statutes/1999/402.502(2)

402.502 UCC — SALES Updated 99-00Wis. Stats. Database 10

shippeda buyer who has paid a part or altloé price of goods in  (2) Failureto notify the buyer under sugl.) (c)or to make a
which the buyer has a special property undei02.501mayon propercontract under sulfl) (a)is a ground for rejection only if
makingand keeping good a tender of any unpaid portion of thematerialdelay or loss ensues.
pricerecover them from the seller if the seller becomes insolventiistory: 1991 a. 316
within 10 days after receipt of the first instalment on their pricz.02 505 Sell h . q i

(2) If the identification creating the buysrspeciaproperty ' ellers  shipment under reservation.
hasbeen made bihe buyerthe buyer acquires the right to recoveél) Wherethe seller has identified goods to tbentract by or

the goods only if they conform to the contract for sale. eforeshipment: _ _ _
History: 1991 a. 316 (a) The selleis procurement of a negotiable bill of ladinghe

seller'sown order or otherwise reserves in the seller a security

402.503 Manner of seller ’s tender of delivery. (1) Ten- interestin the goods. The sellsrprocurement of the bill to the
der of delivery requires that the seller put and hold conformirarderof a financing agency or of the buyer indicates in addition
goodsatthe buyets disposition and give the buyer any notificaonly the sellets expectationf transferring that interest to the per
tion reasonably necessary to enable the buyer to take delivegnnamed.
The manner time and place for tender are determined by the (b) A nonnegotiable bill of lading to the seller or the séaller
agreemenéand this chapteand in particular: nominee reserves possessiithe goods as security but except

(a) Tender musbe at a reasonable hpand if it is of goods in acase of conditional delivery (402.507 (2) a nonnegotiable
theymust be kepavailable for the period reasonably necessary bill of lading naming the buyeas consignee reserves no security
enablethe buyer to take possession; but interesteven though the selleetains possession of the bill of {ad

(b) Unlessotherwise agreed the buyer must furnish facilitie®9-
reasonablysuited to the receipt of the goods. (2) Whenshipment by the sellevith reservation of a security
(2) Wherethe case is within €02.504respecting shipment interestis in violation of the contract for sale constitutes an
tenderrequires that the seller comply with its provisions. impropercontract for transportation within402.504but impairs

. . . . eitherthe rights given to the buyer by shipment and identification
(3) Where the seller is required to deliver at a particular dégf
tination tender requires that the seller comply with gip.and of the goods to the contract nor the sésigrowers as a holder of

) . : gotiable document.
alsoin any appropriate case tender documents as described ﬂitory: 1091 a. 316

subs.(4) and(5).
(4) Wheregoods are in the possessafra bailee and are to be402.506 Rights of financing agency . (1) A financing
deliveredwithout being moved: agencyby paying or purchasing for value a dnafiich relates to

(a) Tender requires that the seller either tendeegotiable a shipment of goods acquires to the extent of the payment-or pur
documentof title covering such goods or procure acknowdedghaseand in addition to its own rights undée draft and any dec
mentby the bailee of the buyerright to possession of the goodsymentof title securing it any rights of the shipgarthe goods
but including the right to stop delivery and the shiggeaight to have

(b) Tenderto the buyer of a nonnegotiable document of titithe draft honored by the buyer
or of a written direction to the bailee to deliver isfigignt tender (2) Theright to reimbursement of a financing agency which
unlessthe buyer seasonably objects, and receipt by the baileeéha$ in good faith honored or purchased the draft under commit
notification of the buyés rights fixeshose rights as against thementto or authority from the buyer is not impaired by subsequent
baileeand all third persons; but risk of loss of the goods and of agligcovery of defects withreference to any relevant document
failure by the bailee to honor the nonnegotiable document of titéhich was apparently regular on its face.
or to obey the direction remaimas the seller until the buyer has
hada reasonable time to present the document or direction, armtha.507 Effect of seller 's tender; delivery on condi -
refusalby the bailee to honor the document or to obey the directitton. (1) Tender of delivery is a condition to the bueduty to

defeatsthe tender acceptthe goods and, unless otherwise agreed, to the’buysy
(5) Wherethe contract requires the seller to deliver docdo pay for them. &nder entitles the seller to acceptance of the
ments: goodsand to payment according to the contract.

(a) The seller must tender all such documents in correct form,(2) Wherepayment is due and demandertithe delivery to the
exceptas provided in $102.323 (2)with respect to bills of lading buyerof goods or documents of title, the bugeright as against
in a set; and the seller to retain or dispose of them is conditional upon the buy
er's making the payment due.

(b) Tender through customary banking channels icserfit History: 1001 a, 316

anddishonor of a draft accompanying the documentsstitutes
nonacceptancer rejection.

History: 1991 a. 316 402.508 Cure by seller of improper tender or delivery;

replacement. (1) Where any tender or delivery by the seller is
402504 Shipment by seller. (1) Where the seller is rejectedbecaus@onconforming and the time for performance has

requiredor authorized to send the goods to the buyer and the cBﬂtye,t _explre_d, the seller may seasonab_ly_notlfy the buyer_of the
%Ilersmtentlon to cureand may then within the contract time

tract does not require the seller to deliver them at a particular d%akea conforming deliver
tination, then unless otherwise agreed the seller must: Ing delivery

(a) Put the goodi the possession of such a carrier and make (2) Wherethe buyer rejects a nonconforming tender which the

sucha contract for their transportation as may be reasonable h%g)lerhad reasonable grounds to believe would be accepuable

ing regard to the nature of the goods and other circumstanced ro\en_thout money allowance the seller may if th_e seller seasgnably
the case: and notifies the buyer have a further reasonable time to substitute a

, , . conformingtender
(b) Obtain and promptly deliver or tender in due form any doc sy 19991 a 316

umentnecessaryo enable the buyer to obtain possession of the

goodsor otherwisagequired by the agreement or by usage of tradgp2 509 Risk of loss in the absence of breach.

and (1) Wherethe contract requires or authorizes the seller to ship the
(c) Promptly notify the buyer of the shipment. goodsby carrier:
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(a) Ifit does not require the seller to deliver them at a particulmyerhas a right beforpayment or acceptance to inspect them at
destinationthe risk of loss passes to the buyer when the gareds any reasonable place and tinamd in any reasonable manner
duly delivered to the carrier even though the shiprisamder res  Whenthe seller is required or authorized to send the goods to the
ervation(s.402.509; but buyer,the inspection may be after their arrival.

(b) If it does require the seller to deliver them at a particular (2) Unless otherwise agreed, expenses of inspection must be
destinationand the goods are there duly tendered vihitee pos  borneby the buyer but may be recovered from the seller if the
sessiorof the carrigrthe risk of loss passésthe buyer when the goodsdo not conform and are rejected.
goodsare there duly so tendered as to enable the buyer to takeg3) Unlessotherwise agreed and subject t@@2.321 (3)on

delivery. C.L.F. contracts, the buyer is not entitled to inspect gheds
(2) Wherethe goods are held by a bailee to be delivered witheforepayment of the price when the contract provides:

out being moved, the risk of loss passes to the buyer: (a) For delivery “C.0.D.” or on other like terms; or
(@) On the buyes receipt of a negotiable document of title  (b) For payment against documenfditle, except where such

coveringthe goods; or paymentis due only after the goodse to become available for
(b) On acknowledgment by the bailee of theyers right to  inspection.

possessionf the goods; or (4) A place or method of inspection fixed by the parties is pre

(c) After the buyels receipt of amonnegotiable document of sumedto beexclusive but unless otherwise expressly agreed it
title or otherwritten direction to deliveias provided in $102.503 doesnot postpone identification or shift the place for delivery or
(4) (b). for passing the risk dbss. If compliance becomes impossible,

(3) In any case not within sutl) or (2), the risk of loss passesinspectionshall be as provided in this section unless the place or
to the buyer on the buyerreceipt of the goodéthe seller is a Method fixed was clearly intended as an indispensable condition
merchantptherwise the risk passes to the buyer on tendiglinf ~ failure of which avoids the contract.
ery. : .

(4) The provisions of this section are subject to contrary agre 2.514 ‘When documents deliverable on acceptance;

: When on payment. Unless otherwise agreedocuments
Toezngfot:,? g%r(ﬂe(;sf %?gatcohgoonz'r?szk@fnl ggée on approval and S'againslwhich a draft is drawn are to be delivered to the drawee

History: 1991 a. 316 acceptancef the draft if it is payable more than 3 days after pre
sentmentptherwise, only on payment.

402.510 Effect of breach onrisk of loss. (1) Where a ten

der or deliveryof goods so fails to conform to the contract as t$02.515 Preserving evidence of goods in d_ispute.. In
give a rightof rejection the risk of their loss remains on the sellévrtheranceof the adjustment of any claim or dispute:
until cure or acceptance. (1) Eitherparty onreasonable notification to the other and for

(2) Wherethe buyerightfully revokes acceptance the buythe purpose of ascertaining tfects and preserving evidence has
mayto the extent of any deficiency in the bugegfective insuf theright to inspect, test and sample the goods including such of
ancecoverage treat the risk of loss as having rested on the séfmas may be in the possession or control of the other; and
from the beginning. (2) Theparties may agree to a third party inspection or survey

(3) Wherethe buyer as to conforming goods already identifici® detérmine the conformity or condition of the goods and may
to the contract for salepudiates or is otherwise in breach beforddreethat the findings shall be binding upon them in any subse
risk of their loss hapassed to the buyethe seller may to the duentlitigation or adjustment.
extentof anydeficiency in the sellés efective insurance cover

agetreat the risk ofoss as resting on the buyer for a commercially BREACH, REPUDIATION AND EXCUSE
reasonableéime.
History: 1991 a. 316 402.601 Buyer's rights on improper delivery . Subject to

s.402.6120n breach in instalment contraetsd unless otherwise
402.511 Tender of payment by buyer; payment by agreedunderss.402.718and402.7190n contractual limitations

check. (1) Unless otherwise agreed tender of paymentisna  of remedyif the goods or the tender of delivery fail in any respect
dition to the selle's duty to tender and complete any delivery to conform to the contract, the buyer may:

(2) Tenderof payment is stitient when made by anyeans (1) Reject the whole; or
or in any manner current in the ordinary course of business unlesiz) Accept the whole; or

the seller demands payment in legal tender and gives any-exten . . . .
sion of time reasonapbl))// necessar)? to procure it. 9 ¥ (3) Accept any commercial unit or units and reject the rest.

(3) Subjectto 5.403.3100n the efiect of an instrument on an 402,602 Manner and effect of rightful rejection.
obligation, payment by check is conditional and is defeated (1) Rejectionof goods must be within geasonable time after
betweerthe parties bylishonor of the check on due presentmenteir delivery ortender It is inefective unless the buyer season

History: 1995 a. 449 ably notifies the seller
402.512 Payment by buyer before inspection. (2) Subject to s$402.603and402.6040n rejected goods:
(1) Wherethe contractequires payment before inspection non () After rejection any exercise ofvnership by thg buyer with
conformity of the goods does not excuse the buyer from so makiiggpecto any commercial unit is wrongful as against the seller;
paymentunless: and

(a) The nonconformity appears without inspection; or (b) If the buyer habefore rejection taken physical possession

(b) Despite tender of the required documents dineurn of goods in which the buyer does not have a security interest under
stanceswould justify injunction against honor under§5.114 \?\}idtfk?%é;]slo(r?;lilr:aeck;%e;tl?h%nggl;e?tigplﬁ%ﬁ{orﬁj%?grt}r?ehs%ﬁié?\?m

(2) Paymentpursuant to sul§l) does not constitute an accept : .
anceof goods or impair the buyarright to inspect or any reme to permit the seller to remove them; but

diesavailable to the buyer ~ (c) The buyer has no further obligations with regargdods
History: 1991 a. 316 rightfully rejected.
' ) ) ) (3) The sellefs rights with respect to goods wrongfully
402.513 Buyer's right to inspection of goods. rejectedare governed by 402.7030n sellets remedies in gen

(1) Unlessotherwise agreed and subject to g8h.wheregoods eral.
aretendered or delivered aentified to the contract for sale, the History: 1991 a. 316
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Whena seller refused to accept a return of goods upon notice of breach by ¢haim or litigation to person answerable over . (1) The

buyer,and buyer thereafter used t@ods for 3 months, the buyer could not recove
for breach of warranty Concrete Equipment Ce. William A. Smith Contracting buyermUSt pay at the contract rate for any gOOdS accepted.

Co.,Inc. 358 F Supp. 137 (1973). (2) Acceptanceof goods by the buyer precludes rejection of
) ) the goods accepted and if made with knowledge of a nonconfor
402.603 Merchant buyer’s duties as to rightfully mity cannot be revoked because of it unless the acceptancawas

rejected goods. (1) Subject to any securitinterest in the thereasonable assumption that the nonconformity would be sea
buyer(s.402.711 (3)), when the seller has no agent or place &onablycured but acceptance does not of itself impairathgr
business athe market of rejection a merchant buyer is under @medyprovided by this chapter for nonconformity

duty after rejection of goods in the merchant buy@ossession  (3) Where a tender has been accepted:

or control to follow any reasonable instructions received from the (a) The buyer must within a reasonable time after the Hiiger

'Uversor should have discovered any breach ndtifyseller of
breachor be barred from any remedy; and

(b) If the claim is one for infringement the like (s402.312

) and the buyer is sued as a result of such a breach the buyer

tions to make reasonablefefts to sell them for the seller
accountif they are perishable dhreaten to decline in value
speedily. Instructions are not reasonable if on demand indemn'tgl)

for expenses is not forthcoming. . mustso notify the seller within a reasonable time after the buyer
(2) Whenthe buyer sells goods under siib), the buyer is yacejvesiotice of the litigation or be barred from any remedy over
entitiedto reimbursement from trgeller or out of the proceeds forsq jiapility established by the litigation.

reasonableexpenses of caring for and selling them, and if the : . .

expensednclude no selling commission then to such commissiqgs(dgclgfhbeur%%rg: g(r;ctehete%uyer to establish any breach with

asis usual in the trade or if there is none to a reasonable sum noé) Wheretghe buyer ispsuea for breach of a warranty or other
X in r cent of the gr r . S . ;

exceedingl0 per cent of the gross proceeds obligationfor which the buyés seller is answerable over:

(3) In complyingwith this section the buyer is held only to . , . .
goodfaith and good faititonduct hereunder is neither acceptange. (@) The buyer may give the buysseller written notice of the
ftigation. If the notice states that the seller may come in and

nor conversion nor the basis of an action for damages.

History: 1991 a. 316 defendand that if the seller does not do so the seller will be bound
y: a. . . .

in any action against the seller by the s&l&uyer by any deter
402.604 Buyer's options as to salvage of rightfully minationof fact common to the 2 litigations, then unless the seller

rejected goods. Subject to s402.6030n perishables, if the after seasonable receipt of the notice does come in and defend, the

sellergives no instructions within a reasonable time after notificg€!leris so bound. o .
tion of rejection the buyer may store the rejected goods for the sell (b) If the claim is one for infringemeat the like (s402.312
er’s account or reship them to the seller or resell them for the séfl)) the original seller may demand in writitigat his or her buyer

er's account with reimbursement as provided #0%.603 Such turn over control of the litigation to the original seller including
actionis not acceptance or conversion. settlemenbr else be barred from any remedy over and ibtigg-

History: 1991 a. 316 nal seller also agrede bear all expense and to satisfy any adverse
judgment,then unless the buyer after seasonable receipt of the
402.605 Waiver of buyer 's objections by failure to par - demanddoes turn over control the buyer is so barred.
ticularize. (1) The buyers failureto state in connection with  (6) Subsection$3), (4) and(5) apply to anyobligation of the
rejectiona particular defect which is ascertainable by reasonalleyerto hold the seller harmlesgainst infringement or the like
inspectionprecludes the buyer from relying on the unstaieféct (s.402.312 (3).
to justify rejection or to establish breach: History: 1991 a. 316

e . Notice of breach of warranty is a condition precedent to recovery in an action for
(a) Where the seller could have cured Emitedseasonably, wrongful death allegedly caused by a defective seat belt, but the failure to plead such

or noticemust be raised by demurre8chnabl v Ford Motor Co54 Ws. 2d 345195
(b) Between merchants when the seller has after rejectidif/:2d602 198 N-w2d 161(1972). o
. . ) . Underthe facts othe case, a 2-month delay in giving notice was not unreasonable.
madea request In writing for a fulind final written statement of paulsonv. Olson Implement Co., Ina07 Wis. 2d 510319 N.W2d 855(1982).
all defects on which the buyer proposes to.rely ) ) )
(2) Paymentagainst documents made without reservatibn 402.608 Revocation of acceptance in whole orin  part.

rights precludes recovery of theayment for defects apparent o{1) Thebuyer may revoke the buysracceptance of a lot or com

theface of the documents. mercialunit whose nonconformity substantialfyipairs its value
History: 1991 a. 316 to the buyer if the buyer has accepted it:
(&) On the reasonable assumption that its nonconformity
402.606 What constitutes acceptance of goods. would be cured and it has not been seasonably cured; or
(1) Acceptanceof goods occurs when the buyer: (b) Without discovery of such nonconformity if the buger

(a) After a reasonable opportunity to inspect the goods-sigaicceptancavas reasonably induced either by théifty of dis-
fies to the seller that the goods are conforming or that the buyewerybefore acceptance or by the seieassurances.
will take or retain them in spite of their nonconformity; or (2) Revocationof acceptance must occur within a reasonable
(b) Fails to make an fefctive rejection (s402.602 (1), but time after the buyer discovers or should have discovered the
suchacceptance does not occur until the buyer has healsan ~ groundfor it and before any substantial change in condition of the
ableopportunity to inspect them; or goodswhich is not caused by their own defectsis Hot efective
(c) Does anyact inconsistent with the sellsrownership; but Until the buyer notifies the seller of it.

if such act is wrongful as against the seller it is an acceptance onl{3) A buyer who so revokes has the same rights and duties
if ratified by the seller with regard to the goodsivolved as if the buyer had rejected

(2) Acceptanceof a part of any commercial unit is acceptanc em.

of that entire unit. History: 1991 a. 316

History: 1991 a. 316 i
Whena buyer accepts goods, the seller need not prove that the goodsotver 402.609 nght to adequate assurance of performance.

defectivein action to recover the purchase price. Central Soya Co..IEpstein e(l) A contract for sale imposes an obligation on each party that

Fisheries)nc. 676 F2d 939(1982). the other's expectation of receiving due performance will not be
impaired. When reasonable grounds for insecurity arise with

402.607 Effect of acceptance; notice of breach; bur - respecto the performance @ither party the other may in writing

den of establishing breach after acceptance; notice of demandadequate assurance of due performance and until the
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demandingparty receivesuch assurance may if commercially (1) If the loss is total the contract is avoided; and
reasonablesuspend anperformance for which the demanding (2) If the loss is partial or the goods have so deteriorated as no
party has not already received the agreed return. longer to conform to the contract the buyer may nevertheless
(2) Betweenmerchants the reasonableness of grounds fdemandnspection and at the buygpption either treat the cen
insecurity and theadequacy of any assurancdéeoéd shall be tractas avoided or accept the goedsh due allowance from the
determinedaccording to commercial standards. contractprice for the deterioration or trdeficiency in quantity
(3) Acceptancef any impropedelivery or payment does notbut without further right against the seller
prejudicethe aggrieved party’right todemand adequate assur History: 1991 a. 316

anceof future performance. . )
. - . .,.402.614 Substituted performance. (1) Where without
(4) After receiptof a justified demand failure to provide té# of either party the agreed berthing, loading, or unloading

L . : f
within a reasonable time not exceeding 30 days such assurang% ities fail or an agreed typef carrier becomes unavailable or
t

due performance as is adequate under the circumstances of. Fagreed manner of delivery otherwise becomes commercially
particularcase is a repudiation of the contract.

History: 1991 2. 316 impracticablebut a commercially reasonable substitute is avail

' ' able,such substitute performance must be tendered and accepted.
402.610 Anticipatory repudiation.  When either party  (2) If the agreed means or manner of payment fails because of
repudiateghe contract with respect toperformance not yet duedomesticor foreign governmentaégulation, the seller may with
theloss ofwhich will substantially impair the value of the contrachold or stop delivery unless the buyer provides a means or manner

to the otherthe aggrieved party may: of payment which is commercially a substantial equivalent. If
(1) Fora commercially reasonable tiraevait performance by delivery has already been taken, payment by the means or in the
the repudiating party; or mannerprovided by the regulation disclgas the buyés obliga

(2) Resortto any remedy for breach (4€2.7030r402.71), tion unless the regulation is discriminatooppressive or preea
eventhough the aggrieved party has notiftd repudiating party ©OrY-
thatthe aggrieved party would await the latsgperformance and

hasurged retraction; and 402.615 Excuse by failure of presupposed conditions.

(3) In either case suspend the aggrieved pagigrformance Exceptso far as a seller may have assumed a greater obligation

of the contract or proceed in accordance with02.704o0n the andsubject to s402.614on substituted performance:

ller’s right to identify goods tahe contract notwithstanding (1) Delayin delivery or nondelivery in whole or jpart by a
Etraeg(r:rs](ﬂgto S;\,Iagre] :%fi%ci)shed goods. ¢ sellerwho complies with subg2) and(3) is not a breach dhe

History: 1991 a. 316 seller’sduty under a contract for sale if performance as agreed has
beenmade impracticablby the occurrence of a contingency the
402.611 Retraction of anticipatory repudiation. nonoccurrencef which was a basic assumption on which the con
(1) Until the repudiating partg’ next performance is due thetractwas made or by compliance in good faith with any applicable
repudiatingparty can retradhe repudiation unless the aggrievedoreign or domestic governmental regulation or order whether
party has since theepudiation canceled or materially changedot it later proves to be invalid.
positionor otherwise indicated that the aggrieved party considers (2) Wherethe causes mentioned in s(b) affectonly a part
the repudiation final. of the sellets capacity to perform, the seller must allocate produc
(2) Retractionmay be by any method which clearly indicatetion and deliveries among the selecustomers but may at the
to the aggrieved party that the repudiating party intends to peeller’soptioninclude regular customers not then under contract
form, but must include any assurarjuostifiably demanded under as well as the seller own requirements for furtheranufacture.
s.402.609 Theseller may so allocate in any manner which is fair and reason
(3) Retractionreinstateshe repudiating partg’rights under able.
the contract with du@xcuse and allowance to the aggrieved party (3) Theseller must notify théuyer seasonably that there will
for any delay occasioned by the repudiation. be delay or nondelivery and, when allocation is requinader
History: 1991 a. 316 sub.(2), of the estimated quota thus made available for the buyer

. History: 1991 a. 316

402.612 “Instalment contract”; breach. (1) An “instal
mentcontract” is one which requires or authorizes the delivery 862,616 Procedure on notice claiming excuse.
goodsin separate lots to be separately accegteel though the (1) Wherethe buyer receives notification of a material or indefi
contractcontains a clause “each delivery iseparate contract” or nite delay oran allocation justified under402.615the buyer may
its equivalent. by written notification to the seller as to any delivery concerned,

(2) The buyer may reject any instalmewhich is noncon andwhere theprospective deficiency substantially impairs the
forming if the nonconformity substantially impairs the value ofalueof the whole contract under402.612relating to breach of
thatinstalment and cannot be cured or if tteconformity is a instalmentcontracts, then also as to the whole:

defect |nthe required documenist |fthe nonconformity does (a) Terminate and thereby discharany unexecuted portion
not fall within sub.(3) and the seller gives adequate assurance &fthe contract; or

its cure the buyer must accept that instalment. (b) Modify the contract by agreeing to take the biyewait

(3) Whenevemonconformity or default with respetctone or - aplequota in substitution.
moreinstalments substantially impairs the value of the whole con 5y ¢ after receipt of such notification from the seller the buyer
tractthereis a breach of the whole; but the aggrieved party reifiis 'so to modify the contract within a reasonable time not

stateshe contract if the aggrieved party accept®aconforming ; ; liver
instalmentwithout seasonably notifyingf cancellation or if the ie>;caeﬁeedcltnegjo days the contract lapses with respect to any de
aggrievedparty brings an action with respect only to past instaFHistory: 1991 a. 316
ments or demands performance as to future instalments.

History: 1991 a. 316 REMEDIES

402.613 Casualty to identified goods. Where the contract

requiresfor its performance goods identified when the contract#02.701 Remedies for breach of collateral contracts
made,and the goods sigfr casualty without fault of either party not impaired. Remediegor breach of any obligation or promise
beforethe risk of loss passes to the buyerin a proper case undercollateralor ancillary to a contract for sale are not impaired by the
a“no arrival, no sale” term (€02.324 then: provisionsof this chapter
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402.702 Seller's remedies on discovery of buyer s (b) Acknowledgment to the buyer by any bailee of the goods
insolvency. (1) Wherethe seller discovers the buyer to beexcepta carrier that the bailee holds the goods for the buyer; or
insolventthe seller may refuse delivery except for casfuding (c) Such acknowledgment to the buyer by a carrier by reship
paymentfor all goods theretofore delivered under tutract, mentor as warehouse keeper; or

andstop delivery under ¢02.705 (d) Negotiation to the buyer of any negotiable document of

(2) Wherethe seller discovers that the buyer has receivéle covering the goods.

goodson credit while insolvent the seller may reclaim the goods (3) (a) To stop delivery the seller must so notify agt@ble

upondemand made within 10 days after the receipt, butdfep  he pailee by reasonablé diligence to prevent delivery of the
resentatiorof solvency has been made to gagticular seller in  y50(ds.

writing within 3 months before delivery the 10—day limitation (b) After such notification the bailee must hold and deliver the

doesnot apply Except as provided in this subsection $er o ic2 cording to the directions of the seller but the seller is
may not base a right to reclaim goods on the bigyeaudulent or liable to the bailee for any ensuing ches or damages.

innocentmisrepresentation of solve or of intent to. - : :
innocenmisrepr S.n I S vency or '. ) pay (c) If a negotiable document of title has been issued for goods
_ (3) Thesellers right to reclainunder sub(2) is subject to the ,q}qijee s not obliged to obey a notification to stop titen
rights of a buyer irordinary course or other good faith purchasgfs, o the document.

unders. 402.403 Successfuteclamation of goods excludes all (d) A carrier who has issued a nonnegotiabledsilading is

otng gszmgc;'f:_ \évl'éh respect to them. not obliged to obey a notification to stop received from a person

A holder of a securitinterest in after-acquired collateral qualifies as a good faitﬁth_er than the consignor
purchaseunder sub. (3)House of Stainless Warshall & lisley Bank75 Wis. 2d History: 1983 a. 503.43; 1991 a. 316
264, 249 N.W2d 561(1977).

Whe“? t:ja{‘hk' as the “afl‘SfEfee Oféhr? 361’”'?01 r?'>(’j°” af?ﬁ'a?cet sheet tthattr']mis 402.706 Seller’s resale including contract for resale.
b1 delhvery 1t could not exercise the soMsmight of reciamation. Ins Hardingss. —{1) Underthe conditions stated in402.7030n sellels remedies,
F.2d938(1972). the sellermay resell the goods concerned or the undelivered bal

ancethereof. Where the resale is made in good faith and in a com
402.703 Seller's remedies in general. Where the buyer merciallyreasonable manner the seller may recover tferelifce
wrongfully rejects or revokes acceptance of goods or fails to mabetweertheresale price and the contract price together with any
apayment due on or before delivery or repudiates with respectrtoidentaldamages allowed under402.71Q but less expenses
apart or the whole, then with respect to any goods direddgtefl savedin consequence of the buybreach.
and,if the breach is of the whole contract462.613, then also (2) Exceptas otherwise provided in suf®) or unless other
with respectto the whole undelivered balance, the aggrievegiseagreed resale may be at public or privetie including sale

sellermay: by way of one or more contracts to sell or of identification to an
(1) Withhold delivery of such goods; existingcontract of the selleBale may be as a unit or in parcels
(2) Stop delivery by any bailee as provided i#82.705 andat any time and place and on any terms but every aspect of the

saleincludingthe method, manngime, place and terms must be
commerciallyreasonable. The resale mhstreasonably idenrti
fied as referring to the broken contract, ltus not necessary that

(3) Proceed under 402.704respecting goods still unidenti
fied to the contract;

(4) Resell and recover damages as provided402.706  the goods be in existence or that amyall of them have been iden

(5) Recoverdamages for nonacceptance4@82.709 or in a tified to the contract before the breach.
propercase the price (402.709; (3) Wherethe resale is at private sale the seller must give the

(6) Cancel. buyerreasonable natification of the seleintention to resell.

y S (4) Where the resale is at public sale:

402.704  Seller's right to identify goods to the contract (@) Only identified goods can be s@gcept where there is a
notwithstanding  breach or to salvage unfinished recognizedmarket for a public sale of futures in goods of the kind;
goods. (1) An aggrieved seller under402.703may: and

(@) Identify to the contract conforming goods not already-iden () |t must be made at a usual place or market for public sale
tified if at the time the aggrieved seller learned of the breach thgsgne is reasonably available and except in the case of goods
goodsare in the aggrieved sellsrpossession or control; which are perishable or threaten to decline in value spetiily
(b) Treat as the subject of resale goods which hagellermust givethe buyer reasonable notice of the time and place
demonstrablybeen intended for the particular contract eveof the resale; and
thoughthose goods are unfinished. (c) Ifthe goods are not to be within the view of those attending
(2) Wherethe goods are unfinished an aggrieved seller maytime sale the notification of sale must state the place wthere
the exerciseof reasonable commercial judgment for the purposgsodsare locatecnd provide for their reasonable inspection by
of avoiding loss and of fefctive realization either complete theprospective bidders; and
manufactureand wholly identify the goods to the contract or cease (d) The seller may buy

manufactureand resell for scrap or salvagglue or proceed in any (5) A purchaser who buys in good faith atesale takes the

otherregsonable manner goodsfree of any rights of theriginal buyer even though the
History: 1991 a. 316 sellerfails to comply with one or more of the requirements of this
section.

402.705 Seller's stoppage of delivery in transit or . i
otherwise. (1) The sel?eﬁ)r n%ay stop delivgry of goods in fus (6) The seller is not accountable to the buyer for any profit
sessiorof a carrier or other baileghen the seller discovers theadeon any resale. A person in the position of a seller (s.
buyerto be insolvent (s402.703 and may stoplelivery of car 402707 or a buyer who has rightfully rejected jrstifiably
load, truckload, planeload or lger shipments of express or'€vokedacceptance mustcount for any excess over the amount
freight when the buyer repudiates or fails to make a payohemnt OthEgtr pelrgsgc;ri s:ggurlty interest, as defined iM92.71 (3).
beforedelivery orif for any other reason the seller has a right to v ’

withhold or reclaim the goods. _ 402.707 “Person in the position of a seller”. (1) A “per-
(2) As against such buyer the seller may stop delivery untikonin the position of a seller” includes as against a principal an
() Receipt of the goods by the buyer; or agentwho has paid or become responsible for the price of goods
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on behalf of the ager#’principalor anyone who otherwise holds (a) If the goods have been identified recover them as provided
a security interest or other right in goods similar to tfat seller in s.402.502 or

(2) A person in the position of a sell@ay as provided in this  (b) In a proper case obtain specific performanceplevy the
chapterwithhold or stop delivery(s. 402.705 and resell (s. goodsas provided in $402.716

402.706 and recover incidental damages4@82.710. (3) On rightful rejection or justifiable revocation of accept
History: 1991 a. 316 anceabuyer has a security interest in goods in the Bey®rsses
, sion or control for any payments made on their price and any
402.708 Seller's damages for nonacceptance or expenseseasonably incurred in their inspection, recditns

repudiation. (1) Subject to sub(2) and to s402.723with  portation,care and custody and may hold sgdods and resell
respecto proof of market price the measure of damagesdor  themin like manner as an aggrieved seller@2.708.
acceptancer repudiation by the buyer is thefdifence between  History: 1991 a. 316

the market price athe time and place for tender and the unpaid
contract price together witany incidental damages provided in402.712 “Cover”; buyer’s procurement of substitute
$.402.71Q but less expenses saved in consequefite buyes goods. (1) After a breach within s402.711the buyer may
breach. “cover” by makingin good faith and without unreasonable delay

(2) If the measure of damages provided in §lpis inade any (easonable purchagkor contract to purchase goods in-sub
quateto put the seller in as good a position as performance wogfiution for those due from the seller
havedone then the measure of damages is the profit (including(2) Thebuyer may recover from the seller as damages the dif
reasonabl®verhead) which the seller would have made ffolin  ferencebetweerthe cost of cover and the contract price together
performanceby the buyertogether with any incidental damagewith any incidental or consequential damages as defined in
provided in s. 402.710Q due allowancefor costs reasonably 402.715 but less expenses saviedconsequence of the selter
incurredand due credit for payments or proceeds of resale. breach.

(3) Failureof the buyer to é&ct cover within this section does

402.709 Action for the price. (1) When the buyer fail®o  not bar the buyer from any other remedy
pay the price as it becomes dtle seller may recovetogether  History: 1991 a. 316
with any incidental damages unde#82.71Q the price: ) .

() Of goods accepted or of conforming goods lost or damagft@- 713 Buyer's damages for nondelivery or repudi -

within a commercially reasonable time after risk of their loss hgdon. (1) Subject to s402.723with respect to proof of market
passedo the buyer; and price, the measure of damages for nondelivery or repudiation by

(b) Of goodsidentified to the contract if the seller is unablxgv‘e seller is the dibrence between the market price at the ume

afterreasonable &rt to resellthem at a reasonable price or th
circumstanceseasonably indicate that suctfoef will be unavai

hen the buyer learned of the breach and the contract price

ogethemwith any incidental and consequential damages provided

ing in 5.402.715 but less expenses saved in consequence of the sell
. er's breach.

(2) Wherethe seller sues for the price the seller must hold foréz) Marketprice is to be determined as of the placedader

the buyer any goods which have been identified to the contract g” : o ; :
A . . In cases of rejection after arrival or revocation of acceptance,
arestill in the sellets control except that if resale becomes-po s of the place of arrival.

siblethe seller may resell them at any time prior to the collection
of the judgment. The net proceeds of any such resale must be ¢ ?

. . . 9.714 Buyer's damages for breach in regard to
ited to thebuyer and payment of the judgment entitles the buy
to any goods not resold. cepted goods. (1) Where the buyer has accepted goods and

) iven notification (s402.607 (3) the buyer may recover as dam
(3) After the buyer has wrongfully rejected or revoked ac'cepggesfor any nonconformity of tender the loss resulting in the-ordi
anceof the goods or has failed to make a payment due or has repity course of events from the seltebreach as determinedany
diated(s. 402.610, a seller who is heldot entitled to the price mannemwhich is reasonable.
underthis section shall nevertheless be awarded damagesrfor (2) The measure of damages for breach of warranty isiifae

ach;gErtgnféelg?(:e;leOZ.YOS ferenceat the time and place of acceptance between the whlue
v : thegoods accepted and the value they wiwalde had if they had
402.710 Seller's incidental damages. Incidental damages beenas warrantedjnless special circumstances show proximate

to an aggrieved seller include any commercially reasonaf@Mage®f a diferent amount. _
chargesexpenses or commissions incurred in stoppielivery (3) In a proper case any incidental and consequential damages
in the transportation, care and custody of goods after the uyénders.402.715may also be recovered.

breach, in connection with return or resafé¢he goods or other”  History: 1991 a. 316

wise resulting from the breach. 402.715 Buyer’s incidental and consequential dam-

ages. (1) Incidental damage®sulting from the sell&s breach

. L PR . includeexpenses reasonably incurred in inspection, receipt; trans
interest in rejected goods. (1) Where the sellefails to make ; : T f
delivery or repudiates or the buyer rightfully rejects or justifiabl'oortatlonand care and custody of goods rightfully rejected, any

: X ¥ommerciallyreasonable chges, expenses or commissidns
revokesacceptance then with respect to any goods involved, aé-@‘ y A P

with respect to the whole if the breach goes to the whole contrgy 'ggr(:iltgr‘tﬁéhdeeg:@“g?c::t(r)\\é?rbarlggciny other reasonable expense
(s.402.612, the buyer may cancel amchether or not the buyer , ; ;
hasdone so may in addition to recovering so mucthefprice as . (2) Consequentialamages resulting from the selebreach
hasbeen paid: include: , , )

(a) “Cover” and have damages unde#82.712as to all the (a) Any loss resulting from general or particular requirements

goodsaffected whether or not they have been identifietiie con andneeds of which the seller at the time of contracting had reason
to know and which could not reasonably be prevented by cover or

402.711 Buyer’s remedies in general; buyer ’s security

tract; or .
(b) Recover damages for nondelivery as provideds.in othenmsg,and . .
402.713 (b) Injury to person or property proximatelysulting from any
breachof warranty

(2) Wherethe seller fails to deliver or repUdlateS the buyer Litigation expenses are not recoverable under this section. Murtdygliday
may also: Rambler,Inc. 83 Ws. 2d 406265 N.W2d 513(1978).
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Interestchages are proper incidental damages. A punitive damages aaard (b) Resort to a remedy as provided is optional unlessethe

‘1‘822')‘." Owens vMeyer Sales Co., Int29 Ws. 2d 491385 N-W2d 234(Ct. AP eqyjs expressly agreed to be exclusive, in which case it is the sole
Damagesre discussed. Afram Export CorpMetallugiki Halyps,S.A.772 F2d ~ femedy.
1358(1985). (2) Wherecircumstances cause an exclusive or limited-rem

) - edyto fail of its essential purpose, remedy may be had as provided
402.716 Buyer's right to specific performance or in chs.401to 411

replevin. (1) Specific performance may be decreed where the (3) Consequentiatlamages may be limited or excluded unless

goadsare unique or in other. proper cwcumstances: thelimitation orexclusion is unconscionable. Limitation of eon
(2) The decyee for specific performancg may include su%b uentiadamages for injury to the person in ttese of con

termsand conditions as to payment of the price, damages or otigmergoods is prima facie unconscionable but limitation of-dam

relief as the court may deem just. S ageswhere the loss is commercial is not.
(3) Thebuyer has a right of replevfor goods identified to the  History: 1979 c. 891991 a. 148304, 315,
contractif after reasonable fefrt the buyer is unable to fefct A commercial contract clause that limited consequential damagaseasscie

coverfor such goods or the circumstances reasonably indfete “‘ﬁ:f- T““k'j v Sgh“matgg;"’ Cd00 Ws. 2‘; 133°dl N.wzd i°-55(Ct- AP% 1(1930)-
. I - - eremedy under sul§2) was proper when a damage clause provided damages
sucheffort will _be unava”'_ng Or_ if the gOOdS he_1ve_ been sh'ppe[qatwere, unt)J/er the circumstancgs, Enconscionably mgﬂlips Petrgleum.\Bucy- 9
underreservation and satisfaction of the security interest in thema-ErieCo.131 Ws. 2d 21388 N.W2d 584(1986).
hasbeen made or tendered. A purchaser cannot claim that a warrgotgvision has failed of its essential pur
History: 1991 a. 316 posemerely because a potential claim did adse until after the warranty period had
’ ' expired. Wisconsin Power & Light WMestinghouse Elec830 F2d 1405(1987).
. . A damage disclaimer is not enforceable if the remaining exclusive remedy fails of
402.717 Deduction of damages from the price. The itsessential purpose. Rich Products Corfkemutec, Inc66 F Supp.2d 9371999).

buyeron notifying the seller of the buyerintention to do so may

deductall or any part of the damagessulting from any breach of 402.720 Effect of “cancellation” or “rescission” on

the contract from any part of the price still due under the same cotaims for antecedent breach.  Unless the contrary intention

tract. clearly appears expressions of “cancellation” or “rescissimin”
History: 1991 a. 316 the contract or the like shall not be construed as a renunciation or

dischargeof any claim in damages for the antecedent breach.

402.718 Liquidation or limitation of damages; depos -
its. (1) Damages for breach by either party may be liquidated402.721 Remedies for fraud. Remedies for material mis
the agreement but only at an amount which is reasonable in tagresentatiomr fraud include all remediesvailable under this
light of the anticipated or actual harm caused by the breach, gigapterfor nonfraudulent breach. Neither rescission or a claim for
difficulties of proof of loss, and thieconvenience or nonfeasibil rescissionof the contract for sale nor rejection return of the
ity of otherwise obtaining an adequate remedytermfixing  goodsshall bar or beleemed inconsistent with a claim for dam
unreasonablyarge liquidated damages is void as a penalty  ages or other remedy

(2) Wherethe seller justifiably withholds delivery @foods
becausef the buye's breach, the buyer is entitled to restitutiod02.722 Who can sue third parties for injury to goods.
of any amount by which the sum of the buggrayments exceeds: Wherea third party so deals with goods which have been identi

(a) The amount to which theeller is entitled by virtue of terms fied to a contract for sale as to cause actionable injury to a party
liquidating the sellels damages in accordance with s(if); or  to that contract:

(b) In the absence of such terms, 20 per cent of the value of thé1) A right of action against the third party is in either party to
total performance for which the buyer is obligated under the cofie contract for sale who has title to or a security interessspe

tractor $500, whichever is smaller cial property or an insurable interest ir] the goodg; ar)d if the. goods
(3) Thebuyers right to restitution under sut®) is subject to havebeendestroyed or converted a right of action is also in the
offsetto the extent that the seller establishes: partywho either bore the risk of loss under the contract for sale or

(a) A right to recover damages under this chapter other thla%ssmce the |nJ_ury assumgo_l that risk as agal_ns_t _the other;
sub.(1); and (2) If atthe time of the injury the party plairftifiid not bear

(b) The amount or value of any benefits received by the bu;%%ﬁr”sfk gf Ioirs ﬁs ar%alrrllts Ltq\i’mme{hp?;t}fl tro Jh e cq?trgctff?k: s?Ie and
directly or indirectly by reason of the contract. €IS no arrangement between them for aisposition of the 1ecov
) X . ery, the plaintiff’s suit or settlement is, subject to the plafistif
(4) Wherea sellehas received payment in goods their reasogyn interest, as a fiduciary for the other party to the contract;

ablevalue or the proceeds of their resale shall be treatpdyas : :
mentsfor the purpose of suf); but if the seller has notice of thebergi)ﬁtilftr\;ﬂggrtﬁ/Q;;gg;gg;ﬁ consent dfe other sue for the

buyer’s breach before reselling goods receivedpart perfor History: 1991 a. 316
mance the selle’s resale is subject to the conditions laid down in ' '

s.402.7060n resale by an aggrieved seller 402.723 Proof of market price: time and place. (1) If an

History: 1991 a. 316 . L. . .
A defendant cannot, by demutreaise the question of unreasonable liquidate .Ctlonbased on anticipatory repudlatlon comes to trial beifere

damagessince even ift is true, the plaintffis entitled to recover the damages he cadime for performance with respect to some or all of the goods, any
prove. Northwestern Motor Carnc. v Pope,51 Ws. 2d 292187 N.w2d 200 damagedased on market price (¢€2.7080r 402.713 shallbe
o). o _ __determined according to the price of such gquesailing at the

If a stipulated damages clause is valid, mitigation of damages is not appllcablﬁ[[ﬂe when the aggrieved party learned of the repudiation

determinedamages. Vésenaar.WPanos111 Wis. 2d 518331 N.W2d 357(1983).
(2) If evidence of a price prevailing at the times or places

402.719 Contractual modification or limitation of rem - describedn this chapter is not readily available the price prevail
edy. (1) Subjectto subs(2) and(3) and to s402.718on liquida  ing within any reasonable time before or aftes time described
tion and limitation of damages: or at any other place which in commercjatigment or under

(a) The agreement may provide for remedies in addition to ésageof trade would serve asraasonable substitute for the one
in substitution for those provided in this chapter and may limit 8escribednay be usednaking any proper allowance for the cost
alterthe measure of damages recoverable under this cregpter  ©Of transporting the goods to or from such other place.
limiting the buye's remedies to return of tigpods and repayment  (3) Evidenceof a relevant price prevailing at the time or place
of the price or to repair and replacement of nonconforming goaatherthan theone described in this chaptefesed by one party
or parts; and is not admissible unless and until that party has giverotiher
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party such notice as thmurt finds suffcient to prevent unfair sur breachof warranty occursvhen tender of delivery is made, except
prise. thatwhere a warranty explicitly extends to future performance of
History: 1991 a. 316 thegoods and discovery of the breach navsait the time of such

L . erformancethe cause of action accrues when the breach is or
402.724 Admissibility of market quotations. Whenever ghouldhave been discovered.

the prevailing price or value of any goods regularly bought and ) - . _
soldin any established commodity market is in issue, reports intg3)1 Wherean ‘f"Ct'o?j comrr|1enced W'_}h't;: the tlmedllrglted b%/h
official publications or trade journals or in newspapers or periodtP-(1) iS S0 terminated as to leave available a remedy by another

calsof general circulation published as the reports of such margfionfor the same breach such other action may be commenced
g b b %ﬁéerthe expiration of the time limited and within 6 months after

shallbeadmissible in evidence. The circumstances of the pre A . - D
ration of such a report may be shownatect its weight but not etermination of the first action unless the termination resulted
from voluntary discontinuance or from dismissal for failure or

its admissibilit
y neglectto prosecute.

402.725 Statute of limitations in contracts for sale. (4) Thissection does not alter the law on tolling of the statute
(1) An action for breach of any contract for sale mustte  of limitations nor does it apply toauses of action which have
mencedwithin 6 years after the causeaiftion has accrued. By accruedbeforechs.401to 409 or before ch410o0r 411 became
the original agreementhe parties, if they are merchants, magffective.

reducethe period oflimitation to not less than one yeafThe History: 1979 c. 891991 a. 148304, 315

periodof limitation may not otherwise be varied by agreement, Thecounty was a “merchant” under s. 402.104 for purposes of limitation under s.
2) A f . hen Hn h d 402.725 (1). County of Milwaukee Morthrop Data System802 F2d 767(1979).
( ) cause of action accrues when bmeach occurs, regar Wisconsinlaw was applied despite contrary choice of law provision in contract.

lessof the aggrieved party'lack of knowledge of the breach. Aoffice Supply Co. vBasic/Four Corps38 F Supp. 776§1982).
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