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CHAPTER 885
WITNESSES AND ORAL TESTIMONY

GENERAL PROVISIONS 885.23 Genetic tests in civil actions.
885.01 Subpoenas, who may issue. 885.235 Chemical tests for intoxication.
885.02 Form of subpoena. 885.237 Presumptions as to operation and registration of motor vehicle.
885.03 Service of subpoena. 885.24 Actions for public moneys, immunity
885.04 Municipal judge; subpoena served in state. 885.25 State actions vs. corporations or limited liability companies.
885.05 Witness and interpreter fees. 885.285 Settlement and advance payment of claim for damages.
885.06 Witness’ fees, prepayment. 885.365 Recorded telephone conversation.
885.07 Statewitnesses in civil actions and municipal witnesses in forfeitur885.37 Interpreters for persons with languagédidifities or hearing or speaking
actions,how paid. impairments.

885.08 State witnesses in criminal cases, how paid. VIDEOTAPE PROCEDURE
885.09 Compensation of nonresident or indigent witness. 885.40 Applicability.
885.10 Witness for indigent respondent or defendant. 885.41 Definitions.
885.11 Disobedient witness. 885.42 When available.
885.12 Coercing witnesses beforefioérs and boards. 885.43 Notice of videotape deposition.
885.15 Immunity. 885.44 Videotape deposition procedure.
885.16 Transactions with deceased or insane persons. 885.45 Videotape costs; depositions and trials.
885.17 Transactions with deceased agent. 885.46 Videotape custody and preservation.
885.205 Privileged communications. 885.47 Videotape playback equipment.

GENERAL PROVISIONS SUBPOENA

STATE OF WISCONSIN

885.01 Subpoenas, who may issue. The subpoenaeed .... County
not be sealed, and may be signed and issued as follows: THE STATE OF WISCONSIN, TO ....:

(1) By any judge or clerk of a court or court commissioner or Yoy are hereby required to appear before{designating the

municipaljudge, within the territory in which thefafer or the court, officer or person and place of appearance), on thiay of
courtof which he or she is theffer has jurisdiction, to require _ _ at .... o'clock in the .... noon tfiat dayto give evidence in a

the attendance of witnesses and their production of lawful instréertain cause then and there to be tried between ..., flantf

mentsof evidence in any action, matter or proceeding pending o1 defendant, on the part of the (at to give evidence in the mat

to be examined into before any court, magistratécef arbitra  ter [state suficient to identify the matter goroceeding in which

tor, board, committee or othperson authorized to take testimonyhe evidence is to be given] then and there to be heard, on the part

in the state. of ....). Failure to appear may result in punishment for contempt
(2) By the attorney general any district attorney or personwhich may include monetary penalties, imprisonment and other

acting in his or her stead, to require the attendance of witnessasctions.

in behalf of the state, in any court or before any magistrate andGiven under my hand this .... day of ..., .... (year)

from any part of the state. ....(Give oficial title)

(3) By the chairperson of any committeezofy county board, 2y Fora subpoena requiring the production of materials, the
town board, common council or village board to investigate thgjiowing or its equivalent may be added to the foregoing form
affairs of the countytown, city or village, or the &€ial conduct (immediatelybefore the attestation clause): and you are further
or affairs of any oficer thereof. _ ) requiredto bringwith you the following papers and documents

(4) By any arbitratgrcoroney medical examingboard, com  (describingthem as accurately as possible).
mission, commissioner examiner committee or other person  History: 1977 c. 3051979 c. 10, 1985 a. 3321987 a. 1551997 a. 250
authorizedo take testimonyor by anymember of a board, cem )
mission,authority or committee whicis authorized to take testi 885.03 Service of subpoena. Any subpoenanay be served
mony, within their jurisdictions, to require the attendance of wity any person bgxhibiting and reading it to the witness, or by
nessesand their production of documentary evidence befofsving the witness a copy thereof, or by leaving such coplyeat
them, respectively in any matter proceeding” or examination Witness’sabode.
authorizedby law; and likewise by the secretafrevenue and  History: 1993 a. 486

by any agent of the department of agriculture, trade and CONSURREE 4 Municipal judge; subpoena served in  state. A

protsectéon.h q ¢ K devel subpoendo requireattendance before a municipal judge may be
(5) By the department of workforce development or a coungaryedanywhere in the state if authorized by the municipal judge,

child support agency unders.53 (5)in the administration of ss. angshall require the attendance of any witness so served.
49.14549.19 49.22 49.46and49.47and programs carrying out  istory: 1977 c. 305

the purposes of USC 201 to 2029 This section does not authorize a municipal coaubpoena persons outside of
History: 1971 c. 1641973 c. 272305, 336, 1977 c. 2%.1650m (4)1977 c. 305  thestate; thus the court cannot order an out of state defendant to appear in person.

1979c. 34 1989 a. 561993 a. 4861997 a. 191 Thereis no inherent authority in the coaithorizing such an orde€ity of Sun Prai
Cross-reference: See s805.07concerning issuance of subpoenas by attorneyde V- Davis,226 Ws. 2d 733595 N.w2d 635(1999).

of record. X . .
A taxpayer subpoenaed by the department of revenue has limited discovery righ@.05 VV_ltnE‘SS and lnterprete_r fee_S- The fees of wit

State vBeno,99 Wis. 2d 77298 N.w2d 405(Ct. App. 1980). nessesnd interpreters are prescribed i8%4.67

A school board may issue a subpoena to compel the attendance of a witness at{a@tory: 1981 c. 317
expulsionhearing. Racine Unified School Dist.fhompson107 Wis. 2d 657321
N.W.2d 334(Ct. App. 1982).

A subpoenaed witness must attend a continued or postponed hearing and re%@ﬁ'oe} Witness' fees, prepayment. (1) _Exc_ept_ when Su.b
in attendance until excused. 68 AtGen. 251. poenaedn behalf of the state, of a municipality in a forfeiture

action,or of anindigent respondent in a paternity proceeding, no
885.02 Form of subpoena. (1) The subpoena maye inthe personis required to attend as a witness in any civil action, matter
following form: or proceeding unless witness fees are paid or tendered, in cash or
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by check, share draft or other draft, to the person fordayss aggrievedparty for all damages occasioned by such failure, to be
attendancend for travel. recoveredn an action.

(2) No witness on behalf of the state in any civil actiomtter (2) ATTENDANCE COMPELLED. Every court, in case of unex
or proceeding, otehalf of either party in any criminal action orcusedfailure to appear before it, mé&sue an attachment to bring
proceedingpn behalf of a municipality in a forfeiture action or orsuchwitness before it for the contempt, and also to testify
behalf of an indigent respondent in a paterpityceeding shall be  (3) PunisHMENT IN COURTS. Inexcusable failure to attend any
entitledto any fee in advance, but shall be obliged to attend upesurtof record is a contempt of the court, punishabla fige not
the service of a subpoena as therein lawfully required. exceeding$200.

piotory: 1983 a 308447, 533 1987 2. 200 4 _(4) Same. Unexcused failure to attend a court not of record
‘witness on behalf of the state” is one who is expected to provide relevant testi . .
mony or evidence for the state. The witness may be hostile statee State. Wie- Shallbe a contempt, and the witness shalfibed all the costs of

lisch, 123 Wis. 2d 125365 N.W2d 904(Ct. App. 1985). thewitnesss apprehension, unless the witness shall show reason
. o . o able cause for his or her failure; in which case the party procuring

885.07 State witnesses in C|V|| actions and munICIpal thewitness to be apprehended sha” pay Said costs.

witnesses in forfeiture actions, how paid. Every witness

(5) STRIKING oUT PLEADING. If any party to an action or pro
ceeding shall unlawfully refuse or neglectaagpearor testify or
deposetherein, either within or withouhe state, the court may

on behalf of the state in any civil action proceeding may file
with the clerk of the court where tsame is pending the witness’
affidavit of attendance and travel, and the witredses shall, also,strike out the party pleading, and give judgment agaithet
uponthe certificate of such clerk, countersigned by the attomﬁ&rtyas upon default or failure of proof

general district attorneyor acting stats'attorneybe paid out of ™80 1957 4 1551993 a. 486 '

th_e state treasunyand shall be chged to th_e |egé_1| E€XPENSe appro  Cross-reference: See also $04.12 (4yegarding failure to appear at deposition.
priationto the attorney general. In forfeituaetions by muniei Sub.(5) is broad enough to include the failureptoduce documents at a discovery
palitiesthe clerk shall tax witness fees; however witnessffaes examinationput a party cannot delay 7 yebefore making the motion to strike the

li i f h icinali h I hall leading.“Unlawfully” means without legal excuse and this must be determined at
police officers of any such municipality when collected shall bghearing. Gipson Lumber Co.Schickiing,56 Wis. 2d 164201 N.W2d 500

paid by the clerk to the treasurer of the municipality Thetrial court did not abuse its discretion in dismissing a pléistifomplaint for
History: 1993 a. 486 failure to comply with a discovery ordeFurrenes M~ord Motor Co79 Wis. 2d 260
255N.W.2d 511.

885.08 State witnesses in criminal cases, how  paid.

The fees of witnesses on th rt of the state in every crimi . A
elees o SS€s 0 € part of fhe slate in every Qﬂ)ards. If any person, without reasonable excuse, fails to attend

actionor proceeding, and of every person who is committed to j ; ! ) )
in default of security for the perssnappearance as a witnessasa witness, or ttestify as lawfully required before any arbitrator

shall be paid by the county in which the action or proceeding fProner.medical examinerboard, commission, commissioner
had. The clerk of the court upon proof of the witnesst com examinercommittee, or other Bi€er or person authorized to take
mitted persons attendance, travel or confinement shall give eaflswtf'”l‘longlor todprocli)u_ce a book og pa_ger r‘:"h'Ch t?ﬂ?ﬁ person was
suchwitness or person a certificate of the number of days’ atten@//Tully directed to bring, or to subscribe the persa®position
ance or confinement, the number of miles traveled, and tijgencorrectly reduced to writing, any judge of a court of record
amountof compensation due the witness or committedson or court commissioner in the county where the person was obliged
which certificate shall be receipted for by such witnessesson, Lt attend mayupon sworn proof of the facts, issue an attachment

for the person, and unless the person shajjeptite contempt and
g? ?ﬁgigﬂﬁ?cztg?asurer shall pay the amount therestiarender go and testify or do such other act as required byraaycommit

88512 Coercing witnesses before officers and

History: 1993 a. 486 the person taclose confinement in the county jail until the person
Cross-reference: For fees of expert witnesses, se@..16 (1) shall so testify or do such act, or be disgjet according to law
The sherif of the county shall execute the commitment.
885.09 Compensation of nonresident or indigent wit - History: 1973 c. 2721993 a. 486

ness. If awitness attends a court of record in behalf of the staté-oss-reference: See s785.06
andit appears thahe witness came from outside this state or g 515 Immunity. (1) No person may be excusdtbm

indigent,the court may order that the witness be paid a speci ? e .
reasonablesum for expenses amdtendance, in lieu of fees. Thedtending.testifying or producing books, papers, and documents
clerk shall give a certificate for the sum, with a caihe order Peforeany court in a prosecution under84.050on the ground

affixed, and the certificate shall be paid as other court Certificaﬁéﬁ%;@iéﬁiiﬁrtgﬁgit]qgttgsrﬂmoonryhgret\c;i2ﬁgjcsctr?q?n2ﬁgme?rto

arepaid. . Pt .
History: 1987 a. 403 apenalty or forfeiture. No person who testifies or produces evi
dencein obedience to the command of the court ingtesecution
885.10 Witness for indigent respondent or defendant. may beliable to any suit or prosecution, civil or criminal, for or

Uponsatisfactory proof of the financial inability of the responderth account of testifying or producing evidence; provided, that no
or defendant to procure the attendancwitfiesses for his or her personmay be exempted from prosecution and punishment for
defensethe judge or court commissioném any paternity pro  Perjurycommitted in so testifying.

ceedingor criminal action or proceeding, or in any other dase  (2) The immunity providedunder sub(1) is subject to the
which the respondent or defendant is representatidogtate pub restrictionsunder s972.085

lic defender or by assigned coungetier s977.08 to be tried or ~ History: 1989 a. 122

heardbefore him or hemay directthe witnesses to be subpoe . . .

naedas he or she determinespimper and necessamypon the 885.16 Transactions with deceased or insane per -
respondent'®r defendang oath or didavit or that of theespon  SONs. No partyor person in the party'or persors own behalf
dent'sor defendans attorney Witnesses so subpoenaed shall b@" interest, and no person from, through or under whom a party
paidtheir fees in the manner that witnesses for the state thereindgtévesthe partys interest or title, shall be examined as a witness
paid. Determination of indigencin full or in partunder s977.07 N respect to any transaction or communication by the party-or per
is proof of the respondestor defendarg’financial inability to Sonpersonally with a deceased or insane person in any civil action

procurethe attendance of witnesses for his or her defense. ~ Or proceeding, in which the opposite party derives his or her title
History: 1977 c. 3051983 a. 377447, 538 1985 a. 135 or sustains his or her liability to the cause of action from, through

or under such deceased or insane person, or in any action or pro
885.11 Disobedient witness. (1) DAMAGESRECOVERABLE. ceedingin which such insane person igarty prosecuting or
If any person obligetb attend as a witness shall fail to do so withdefendingby guardian, unless such opposite party shall first, in his
out any reasonable excuse, the person shall be liable to dhéher own behalf, introduce testimony of himself or herself or
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someaother person concerning such transaction or communicaEmployeesf a partyincludingcorporate employees, are not within the disqualifi

: ; : i~ Cationimposed by this section. Hunzinger Construction C&ranite Resources
tion, and then only in respett such transaction or COMMUMCA oy 196 Wi, 2d 327538 N.W2d 804(Ct. App. 1995).

tion of which testimony is so given or in respéstmatters to
which such testimony r(_ela;es. And no_stockhqldﬂhcer or 885205 Privileged communications. No dean of men,
trusteeof a corporation in its behalf or interest, and no stoCleanof women or dean of students at dngtitution of higher
holder,officer or trustee of a corporation from, through or und&fgycationin this state, or any school psychologist at any school
whom a party derives the pargyinterest or fitle, shall be sojn this state, shall be allowed to disclose communications made to
examlngd,except as aforesaid. such dean or psychologist or advice given by such dean or
Slrfégrr)tlﬁeldiiz?ﬁgxggtatute if an objection properly madeverruled, the object psychologisin the course of counseling a student, or in the course
ing counsel can cross—examine without rigkwvaiving his objection. 'Howev,eilf O_f investigating the conduct of a student enrolled at such univer
anexamination exceeds the scope of the direct examinatiqoestions “beyond the Sity Or school, except:

scope,”and the examiner elicits the very information he sought to exclude, such ; it f
examination “beyond the scope” constitutes a waiver of the objection. Estate of(l) This prOthItlon may be waived by the student.

Molay, 46 Ws. 2d 450175 N.W2d 254 (2) This prohibition does not include communications which

While the benefit of the dead manstatute is waived where the opposite partysy chdean needs to divu|ger the dears own protection or the
opensthe door, waiver is not dected where, testimony elicited from an intereste !

survivorestablished only independent facts made up of physical actions of the pal EQteC“OHOf those with whom the dean deals,_ or which We_re made
and no inquiry was made into what, if anything, actually transpired between the ddéeethe dean for the express purpose of being communicated to
dentand the interested survivor with regard to these actidosnson vMielke, 49 i i
Wi 3060 181 N.Wod 503 another,o_r of belpg _made public. o

A widow, sued on a note as comaker with her husband, cannot exclude testimony(3) This prohibition does nagxtendto a criminal case when

asto transactions with her deceased husband, no evidence of agency being presgueshdean has been regularly subpoenaed to testify
Keller Implement Co. vEiting, 52 Ws. 2d 460190 N.W2d 508 History: 1993 a. 486

An attorney who drew a will directing that he be retained to probate the estate is
not barred from testifying by this section. CaspevieDowell, 58 Ws. 2d 82205 . . .. . .
N.W.2d 753 fying by . 2 885.23 Genetic tests in civil actions.  Whenever it is rele
An interested person may testify as to overhearing a conversation the deceasetfasd in a civil action to determine the parentagilentity of any
with 2 other persons, also since deceased, whilevitness was in another room. i danall di
Estaeof Nale 61 W, 20 654213 N.W2d 552 1o he action and ary pérson ivolved n the controversy fo sLbmit
A company waived the protection of the statuken it presented principal stack y.p : Yy
holder'swidow as a witness. otinger v RosenowPaper & Supply Cc63 Wis. 2d {0 One or more genetic tests as pI’OVIde_d Wﬁg..48 The results
548 217 N.W2d 841 of the tests shall be receivable as evidence in anywhse

In a petition for proof of heirship by the natural son of the deceased and a croggc|usionfrom parentage is established or where a probability
petitionby the deceaseslhiece and nephew alleging that the son had been adop! . . -
by his aunt, testimony by the cross—petitioners’ mothesister-in-law othe E rentages shown to exist. Whenever the court orders the genetic

deceasedas to conversations with the deceased were not precluded by this sedt@gtsand one of the parties refuses to submit to the tests that fact

becauseshe did not stand to gain or lose from the direct legal operaitbthe déct hall be disclosed upon trial.

of the judgment, anber interest in a judgment in favor of her children was too remote History: 1979 c. 3521995 a. 100

andspeculative tdring her within the statuterestrictions. Estate of Koma68 Istory: c. 352 a.

Wis. 2d 473228 N.W2d 681
Thehusband of the niece of the testatdno was a residuary legatee in prior wills, 885.235 Chemical tests for intoxication. (1) In thissee

is not disqualified from testifying as to his conversations with the testator even thoyghin -

the niece was an incompetent witness under the statute. In re Estate of Chisten,  ~ .

Wis. 2d § 239 N.w2d 528 (a) “Alcohol concentration” means the number of grams of
The protection of the dead marstatute was waivadhere counsel objected to the alcohol in 100 milliliters of a persos’blood or the number of

admissibilityof evidence rather than to the competency of the witness. In Matter i i
Estateof Reist91 Wes. 2d 209281 N.W2d 86(1679). Q’Famsof alcohol in 210 liters of a persarbreath.

Depositionquestions about a transaction witecedent did not resultin a total (D) “Controlled substance” has the meaning specified in s.
waiverof the dead man statute for purposes of tiiaMatter of Estate offel, 105 961.01(4).
Wis. 2d 112, 312 N.W2d 850(Ct. App. 1981).

Currentlaw expresses disdain for the dead mamatute and requires courts to (0d) “Controlled substance analog” has the meaning given in
construit narrowly and restridts application whenever possible. Havlicek/Fleisheis. 961.01 (4m)

Enterprise)nc. v. Bridgemany88 F Supp. 38941992). « " . e .
In order to render a witness incompetent under this section, a party mus{ishow: (c) “Drug” has the meaning specified ir4$0.01 (10)

atransaction or communication between the decedent and the witness, (2) the witnes€lg) In any action orproceeding in which it is material to
hasan interest in the matter at hand, and (3) the liability or cause of action of the pﬁ?bvethat a person was under the influence of an intoxicant or had
advocatingincompetency arose through, from or under the deceased. Sehimp hibited alcohol trati ified alcohok
Gerald,Inc.52 F Supp.2d 97§1999). a prohibited alcohol concentration or a specified alcohok con
Raisingthe dead mas’statute in federal courBendleton. \i¢. Law March 1990. centrationwhile operating or driving a motor vehiote, if the
TheWisconsin Deadmas'Statute: The Last Survivingstige of an Abandoned vehicleis a commercial motor vehicle, on duty time, while operat
CommonLaw Rule. Stevens. 82 MLR 281 (1998). ing a motorboat, except a sailboat operating under sail alone,

. . while operating a snowmobile, whileperating an all-terrain
885.17 Transactions with deceased agent. No_partyand vehicle or while handling a firearm, evidence of the amount of
no person from, through or under whom a party derives thespartos(

. . h : ) Icoholin the persors blood at the time in questicas shown by
interestor title, shall be examineaks a witness in respect to any:hemicalanalysis of a sample of the persoblood or urine oevi-
transactionor communication by the pary person personally goncenf theamount of alcohol in the perssrbreath, is admissi

V[‘:'th amagenéof thﬁ advershe %arty oran agdeny of ”r‘]? pﬁ!c;mn_ ble on the issue of whether he or she was under the influence of
throughor under whom such adverse party derives his or her Intgh iioxicantor had a prohibited alcohol concentration or a speci
estor title, when such agent is dead or insane, or otherwise legg

; ; | b ; hall first b alcohol concentration if the sample was taken within 3 hours
incompetenias a witness unless theposite party shall first be gterthe event to be proved. The chemical analysis shall be given
examined or examine some otlvdtness in his or her behalf in

> =9 effectas follows without requiring any expert testimony as to its
respecto some transactioor communication between such agentact:

andsuch othemparty or person; or unless the testimony of suc .
agentat any time taken, be st fead or given n evidence by e @) It o2 B2 T I STENER SRS L AT e 2
opposite party; and then, in either case respectivelyly in : ‘

: RO ; ; ntevidence on the issue of being under the combined influence
irg zgeg;'\t/%iugp tg?ﬂ:arﬁg?tgt%r t%ole:? cuhngjt?élﬁ?eos];ivr;rgﬁg ils;trg: nggalcohol and a controlled substance, a cont_rolled substance ana
History: 1993 a. 486 log or any other drug, but, excegé provided in patd) or sub.

Thedead mas statute is not available to benefit éomobile insurer of a corpo  (1M): IS NOt to be given any prima facidesdt.
ration concerning dransaction whereby anficler-agent accepted title of his wise’ 2. The fact that the analysis shows that the person had an alco
automobilefor the corporation, since the insurer did not derive its interest “fro : : .
throughor under” the corporation by virtue of its contract to insure. Knutstuet "hol Concentra.‘tlon of mor_e than 0.0 but less t.han Q'l is relevant evi
ler, 68 Wis. 2d 199228 N.W2d 342 denceon the issue of being under the combined influenedcof
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hol and a controlled substance, a controlled substance analog Wihenblood alcohol content is tested under statutory procedures, results of the test

: ; : re mandatorily admissibleThe physical sample tested is not evidence intended,
anyother d_rUQ but, ex_ce'ms pr_owded n pa(d) or SUb'(lm)' 1S required,or even susceptible of being produced by the state under s. 971228l (4)
notto be given any prima faciefett. (5). State vEhlen,119 Ws. 2d 451351 N.W2d 503(1984).

i i i Failureto timely notify aperson of the right to an alternative blood test for intexica
(b) Except with respect to the operatloraafommermal motor jon does not déct the presumption of validity for a propediven blood test and is

vehicleas provided in pafd), the fact that the analysis shows thatet grounds for suppressing the test results. CoofiBane vGranum203 Ws. 2d
the person had an alcohol concentration of more than 0.04 but #8551 N.w2d 859(Ct. App. 1996).

than 0.1 is relevant evidence on the issue of intoxication or an
alcohol concentration of 0.1 or more but is not to be given ar$85.237 Presumptions as to operation and registra -
primafacie efect. tion of motor vehicle. (1) The fact that a motor vehicle
(bd) Except with respect to the operation of a commerciiicatedon a highwayas defined in $340.01 (22)is primafacie
motor vehicle asprovided in par(d), the fact that the analysis evidencefor purposes of ct841, that the motor vehicle has been
showsthat the person had an alcohol concentration of more tHferatecon a highway by the owner
0.04but less than 0.08 is relevant evidence on the issue of intox (2) Notwithstandings.341.04 the fact that an automobile or
ication or an alcohol concentration of 0.08 or more,ibutot to motortruck having a registered weight of 8,000 pounds or less is
be given any prima faciefett. located on a highwags defined in $340.01 (22)and is not dis
(c) The fact that the analysis shows that the peiadran alco  Playing valid registration plates, a temporageration plate or
hol concentration of 0.1 or more is prima facie evidence that he@Per evidenceof registration as provided under3a1.18 (1)is
shewas under the influence af intoxicant and is prima facie evi Primafacie evidence, for purposes of &4, that the vehiclés
dencethat he or she had an alcohol concentration of 0.1 or mofg. Unregistered or improperly registered vehicle.

. . ) History: 1991 a. 2331997 a. 271999 a. 80
(cd) In cases involving persons who h&er more prior con
victions, suspensions or revocations, as counted un@d8s307 gg5 24 Actions for public moneys, immunity . (1) No

(1), the fact that the analysshows that the person had an alcoh@ljtnessor party in an actiobrought upon the bond of a public
concentratiorof 0.08 or more is prima facie evidence that he Qfificer, or in an action by the state or any municipality to recover
shewas under the influence ah intoxicant and is prima facie evi public money received by or deposited with the defendant, or in
dencethat he oshe had an alcohol concentration of 0.08 or MOrgny action, proceeding or examinatianstituted by or in behalf
(d) The fact that the analysis shows that the person had an afsfithe state oany municipalityinvolving the oficial conduct of
hol concentration of 0.04 or more is prima facie evidencetthat any officer thereof, may be excused from testifying on the ground
or she was under the influence of an intoxicant with resjpectthat his or her testimony may expose him or her to prosecution for
operationof a commercial motor vehicle and is prima facie evianycrime or forfeiture. No person may be prosecuted or subjected
dencethat he oshe had an alcohol concentration of 0.04 or morg any penalty or forfeiture for or account of testifying or pro
(Im) In any action under £3.33 (4c) (a) 330.681 (1) (bn) ducing evidence, documentary or otherwiseflie action, pro
346.63(2m)or (7) or 350.101 (1) (c)evidence othe amount of ceedingor examination, except a prosecution for perjury com
alcoholin the persors blood at the time in questicas shown by Mittedin giving the testimony
chemicalanalysis of a sample of the persoolood or urine oevi (2) The immunity providedunder sub(1) is subject to the
denceof theamount of alcohol in the persarbreath, is admissi restrictionsunder s972.085
ble on the issue of whether he or she had an alcohol concentratidfistory: 1989 a. 122
in the range specified in23.33 (4¢) (a) 330.681(1) (bn) 346.63
(2m) or 350.101 (1) (c)or an alcohokoncentration above 0.0 885.25 State actions vs. corporations or limited  liabil -
unders.346.63 (7)f the sample was taken within 3 hours after thly companies. (1) No corporation or limited liability com
eventto be proved. The fact that the analysis shows that the perganyshall be excused from producing books, papersfstaciin
hadan alcohol concentration of more than 0.0 but not more thé#cts,agreements, records, files documents, in its possession,
0.1is prima facie evidence that tiperson had an alcohol con or under its control, in obedientethe subpoena of any court or
centrationin the range specified in 23.33(4c) (a) 3.30.681 (1) officer authorized to issue subpoenas, in any civil action which is
(bn), 346.63 (2m)r 350.101 (1) (clpr an alcohol concentration how or hereafter may be pending, broufitthe state against it
above 0.0 under 846.63 (7) to recover license fees, taxes, penalties or forfeitords, enforce

(2) The concentration of alcohol in the blood shall be takefprféitures,on the ground or for the reason tita testimony or
primafacie to be three-fourths dfe concentration of alcohol in €Videncedocumentary or otherwise, required of it, may subject
the urine. it to a penalty or forfeiture, or be excused from making a true

answerunder oathby and through its properly authorizediadr

(3) If the sample of breath, blood or urine was not taken wit)}w ent, when requirea law to make such answer to any plead
3 hours after the event to be proved, evidence of the amoun gent, ~d ; yp
alcoholin the persors blood or breath as shown by the chemic in any such civil action upon any such ground or for such rea

analysisis admissible only if expert testimony establishes its pro
bative value and may be given prima facfeefonly if the eflect
is established by expert testimony

(2) No officer, clerk, agent, employee or servant of anypo
ration or limited liability company in any suchction may be
excusedfrom attending or testifying or from producing books,

tentevicciiencre]: be%ﬂng on t;mjestion of whether Orf.”%t al pegsi)r;ng or before any diter or court empowered or authorized to take
\évc?r?cléﬁtrzrtigrgrlEa%egﬁzgoﬁgj:)nrfgéﬁfgttib rﬁa;bt?g Irzngecgpgci depositionor testimony in any such action, in obedience to the
S subpoenaf the oficer or court, or of any €iter or court empow
fied in 5.23.33 (4c) (2) 330.681 (1) (bn)346.63(2m)or350.101  greqito issue a subpoena in that behalf, on the groufut tire rea

@) (c). sonthat the testimony or evidencgpcumentary or otherwise,

History: 1971 c. 401973 c. 1021981 c. 20184 1983 a. 74459 1985 a. 146 : ; L :
s.8: 1085 a. 331337 1087 a. 3309 1089 a. 1051991 &, 2771095 a. 433448 1997  requiredof him or heymay tend to incriminate him or her or sub

a.35,198 ject him or her to a penalty orfarfeiture, but no such fi€er,
A blood sample taken under s. 346.71 (2) and forwarded to the department of traterk, agent, employee or servant shall be prosecuted, or subjected
rz)g(rltatlonls admissible in evidence. LuedtkeShedivy51 Wis. 2d 1.0, 186 N.W2d to any penalty or forfeiture, for or on account of testifying OF pro
ducing evidence, documentary otherwise, before the court or

Administrationof a blood or breathalyzéest does not violate a defendarntfivi- . : .
legeagainst self-incrimination. StateBriver, 59 Ws. 2d 35207 N.W2d 850 officer, or any court or dicer empowered to issue subpoena in
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thatbehalf, or in any such case or proceeding except a prosecutiofic) The recording is made by a fire department or law enforce

for perjury or false swearing in giving the testimony mentagency to determine violations of, and in the enforcement of,
(2m) The immunity provided under suf®) is subject to the S.941.13
restrictions under €72.085 History: 1971 c. 405.93; 1977 c. 173.168 1985 a. 2971987 a. 3991993 a.

(3) In case of the failure or neglect of any corporation of Iirﬁ196

ited liability company or of any such diter, clerk, agent, 885.37 Interpreters for persons with language difficul -
employeeor servant, to produce any such book, papeiff, con  ties or hearing or speaking impairments. (1) (a) If a court
tract,agreement, record, file or document, secondary evidencenaknotice that a person fits any of the following criteria, the court
the contents of any or either of the same may be given, and sgblll make the determinations specified under (mgr
secondaryevidence shall be of the same force aridctfas the 1. The person is chged with a crime.
original. i i i

H?Smry: 1089 &, 1221993 a. 12, 2. The person is a chlld or parent subject to48ror 938

Sincethe immunity that attaches under sub. (2) or s. 77.61 (12), is merely coexten 3- 1he person is subject to &1 or 55.

sivewith a defendard’rights againstelf-incrimination, which does not attach to the 4. The person is witness in an action or proceeding under
recordsof a corporation, a defendamtlaimof immunity for delivering corporate ’

recordshas no merit. State Alioto, 64 Ws. 2d 354219 N.W2d 585(1974). subd.1, 2. or 3.

(b) If a court has notice that a person who fits any of the criteria
885.285 Settlement and advance payment of claim for underpar (a) has a language @ifulty because ofhe inability to
damages. (1) No admission ofiability shall be inferred from speak or understand English, has a heanpgirment, is unable
the following: to speakor has a speech defect, the court shall make a factual

(a) A settlement with or any payment made to an injured peleterminatiorof whether the language fidulty or the hearing or
son,or to another on behalf of any injured person, or any persgpeakingimpairment is siicient to prevent the individual from
entitledto recover damages on account of injurgleath of such communicating with his or her attornegasonably understand
person;or ing the English testimony or reasonably being understo&thdgn

(b) A settlement with or any payment made to a person or b If the court determines that an interpreter is necestery

the persors behalfto another for injury to or destruction of prop courtshall advise theerson that he or she has a right to a qualified
erty. interpreterand that, if the person cannofoaél one, an interpreter

: i will be provided for him or her d@he publics expense. Any
in :Slzn)y @g};ﬁgg{%mneunrt”grsga;))ll?;né; r;geer‘ fj(:?tlelrﬁsnem admissible waiverof the right to an interpreter iettive only if made volun

(3) Any settlement or advance payment under &l)shallbe tarily in person, in open court and on the record.
credited a)ci;ainst any final settlemeﬁt)c/)r judgment betwesrar (2) A court may authorize the use of an interpreter in actions
ties. Upon motion to theourt in the absence of the jury and of’ proceedlngs_ln addltlor_1 o those specified in £Lb.
submissiorof proper proof prior to entry of judgmemm a verdict, (3) (@) Inthis subsection: )
the court shall apply the provisions 0f&95.045and then shall 1. “Agency” includes any ditial, employee or person acting
reducethe amount of the damages so determimethe amount on behalf of an agency
of the payments made. Any rightsaaintribution between joint 2. “Contested case” means a proceeding before an agency in
tort—-feasorshall be determined on the amount of the verdict priarhich, after a hearing required by lasubstantiainterests of any
to reduction because of a settlement or advance payment. partyto the proceeding are determined or adversédgiad by a

(4) Theperiod fixed for the limitation for the commencemengecisionor order in the proceeding and in which the assertion by
of actions shall be as provided by883.12 oneparty of any such substantial interest is denied or controverted

History: 1975 c. 327421; 1979 c. 323 by another party to the proceeding.

A property payment under s. 885.285 (1) exte¢hddimitation under s. 893.12, ini i i
but only if made within the 3-year limit of s. 893.54 (1). Abraharvilwaukee (b) In any administrative contested case proceedlng before a

Mutual Insurance Call5 Wis. 2d 678341 N.W2d 414(Ct. App. 1983). state,county ormunicipal agencyif the agency conducting the

To be a payment under s. 885.285 that will toll or extend the statute of limitatioff0ceedinghas notice that a party to the proceeding has a language
apayment must be related to fault or liabili@urney vHeritage Mutual Insurance  difficulty because of the inability to speakunderstand English,
Co.188 Ws. 2d 68523 N.W2d 193(Ct. App. 1994). has a hearing impairment, ignable to speak or has a speech
(1) Evi- defect,the agency shall make a factual determination of whether

denceobtained as the result of the use of voice recording equ}FBe language difculty or hearing or speakirigpairment is st

mentfor recording of telephone conversations, by way of inte fentto prevent the party from communicating with others; rea
ception of a communication or in any other ﬁ1ar1nslnall be sonablyunderstanding the English testimony or reasonably being

totally inadmissible in the courts of this state in civil action%nggéz?soeﬂaﬁgzg’ghcg tgﬁaﬁgaeg\(l:i);getfgrgg?;ttngtg\rnsiﬂgeLpargter
exceptas provu_jed in S$168.2810 968.37 . aright to a qualified interpreterAfter considering the partyabit

(2) Subsectior(1) shall not apply where: _ ity to pay and the other needs of ffaety the agency may provide
~ (&) Such recording is made a manner other than by intereepfor an interpreter for the party at the putsliexpenseAny waiver
tion and the person whose conversation is being recordechfshe right to an interpreter isfeftive only if made at the admin
informedat that timethat the conversation is being recorded andtrative contested case proceeding.
thatany evidence thereby obtained may be used in a colamwpf (3m) Any agencymay authorize the use of an interpreter in a

or such recordings made through a recorder connector providegyniestedase proceeding for a person who is not a party but who
by the telecommunications utility as defined i186.01 (10pr 554 substantigl interestgin the %roceeding. pary

a telecommunications carrier as defined in186.01 (8m)in (4) (a) The necessary expense of furnishing an interpreter for

accordancewith its tarifs and which automatically produces N : .
distinctiverecorder tone that is repeated at intervalapyroxi %n indigent person under su) or (2) shall be paid as follows:

mately15 seconds; 1. In the supreme court or the court of appeals, the director of
(b) The recording is made by a telecommunications utility ggatecourt; Sh",’l” pay the expense.

definedin s.196.01 (10)a telecommunications carrier as defined 2 In circuit court, thedirector of state courts shall pay the

in .196.01 (8mor its oficers or employees for the purpose ofXPENSE. ) ) _ ) o

or incident to the construction, maintenance, conduoperation 2m. To assist the state public defender in representing an indi

of the services and facilities of such public utilitiestamthe nor ~ gentin preparing for court proceedings, the state public defender

mal use by such publigtilities of the services and facilities fur shallpay the expense.

nishedto the public by such public utility; or 3. In municipal court, the municipality shall pay the expense.

885.365 Recorded telephone conversation.
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(b) The necessary expense of furnishing an interpreter for an(2) OTHER EVIDENCE. Such other evidence as is appropriate
indigent party under sul3) shall be paid by the unit of govern may be recorded by videotape and be presented at a trial.

ment for which the proceeding is held. (3) ENTIRE TRIAL TESTIMONY AND EVIDENCE. All trial proceed
(c) The courtor agency shall determine indigency under thigigs,including evidence in its entirgtsnay be presented atrél
section. by videotape upon the approval of all parties and thejtrifge.

(5) (a) If a court under sulf1) or (2) or an agency under sub.!n determining whether to approve a videotape trial, the trial

(3) decides to appoint an interpreme court or agency shall fol !Udge, after consultation W|th COUnsel, shall consider tlst
low the applicable procedure under.ighj or (c). involved, the nature of thaction, and the nature and amount of

(b) The department of health and family services shaih testimony. The trial judge shall fix a date prior to the date of trial

tain a list of qualified interpreters for use with persons who ha\y@enall recorded test|mon_y mu;t be filed with t_h_e clerk of court.
hearingimpairments. Thelepartment shall distribute the list, (4) TRIAL RECORD. At trial, videotape depositions and other
uponrequest and without cost, to courts and agencies who migstimonypresented by videotape shall be reported.
appointinterpreters. If an interpreter needs to be appointed for g istory: Sup. Ct. Ordei67 Ws. 2d 585xii (1975);1975 c. 2181987 a. 403

N . . udicial Council Committee’s Note, 1975Sub. (1). The definition of depesi
personwho has a hearing impairment, the court or agency sh@fhsis meant to include adverse examinations prior to trial.

appointa qualified interpreter frorthe list. If no listed interpreter  sub.(2). This subsectioanticipates that certain other evidence, such as the scene

is available or able t'mterpret, the court or agency shall appOian an accident or the lifestyle of an accident victim, may be presented at trial by means

asinte.rpreter anothe( person .WhO is able to .acquratmyrr_]uni g;\quee:rgzpoef.Vﬂggtg;oev.lsmnould also allow the majority of a trial to be conducted

catewith and convey information to and receive information from sub.(3). This subsection would authorize an entire videotape trialSoansin.

the hearing—impaired person. Sucha trial could only occur upon the approval of all parties and the presiding judge.
. . . a;ﬁ:propriate safeguards are included to ensure that this provision beuked only

] (C) If an Inte(p_reteneeds to be appointed for a person with enclearly appropriate. Procedure for a videotape trial is subjeagreement

impairmentor difficulty not covered under pafb), the court or amongthe parties and the court.

i i iSub. (4). This subsectigstablisheshat matters presented by videotape at trial
agencymay appoint any person the court or agency deCIdesarle§made a part of the trial record in anticipation pbasible appeal. [Re Ordefesf-

qualified. tive Jan. 1, 1976]

History: Sup. Ct. Orde67 Wis. 2d 585760 (1975)1975 c. 106199, Stats. 1975
;.7885.37;1985 a. 2661987a. 27 1995 a. 2%s.7207t0 7209 9126 (19) 1995 a. 885.43 Notice of Videotape deposition. Every notice for

The cost of providing an interpreter under this section is shared bpubiee  thetaking ofa VideOtape deposition and Sl{bpqena for a.ttendance
defendeipaying out-of-court costs and the direatbstate courts paying in-court at such deposition shall state that theposition is to be visually
costs. State.vfai V. Le, 184 Ws. 2d 860517 N.W2d 144(1994). recordedand preserved pursuant to the provisions 0885.44

A court has notice of languagefiifilty under sub. (1) (b) when it becomes aware; o a8 46
thata defendans difficulty with English may impair his or her ability to communi . : . .
catewith counsel, to understand testimony or to be understoBdgtish and does ~ History: Sup. Ct. Orde67 Ws. 2d 585xii (1975); Sup. Ct. Ordef41 Ws. 2d

not hinge on a request from counsel for an interpreSitate v¥ang,201 Ws. 2d 725 ~ XXV. (1987) ) _ ) . )
549N.W.2d 769(Ct. App. 1996). Judicial Council Committee’s Note, 1975:This provision recognizes that there

Whenan accused requires an interpreter and witnesses are to testityéiga ~ Shouldbe adequate notice thatleposition by videotape is to be taken. The section
languagethe better practice may be to have 2 interpreters, one for the accused' iresthat the notice make reference to the provisions on filing and preserving of

one for the court. State Santiago206 Ws. 2d 3 556 N.W2d 687(1996). videotapedepositions. [Re Orderfettive Jan. 1, 1976] )
Injusticein any Language: the Need for Improved Standards Gove@ongt _ Judicial Council Note, 1988Videotape depositions are no longer required to be
room Interpretation in Wsconsin. Pantoga. 82 MLR 601 (1999). filed in court. [Re Order &ctive Jan. 1, 1988]
SeHabla Everything: The Right to an Impartial, Qualified Interpret®raiza. X .
Wis. Law. Sept. 1997. 885.44 Videotape deposition procedure. (1) OFFICIAL.
Videotapedepositions may be taken by persons authorized by s.
VIDEOTAPE PROCEDURE 804.03

(2) ReQUIREDINFORMATION. The deposition shall begin by the

885.40 Applicability. Sections385.40to 885.47apply to all OPeratorstating on camera: _

trial courts of record in this state in the receipt and utilization ~ (8) The operatés name and business address;
testimonyand other evidence recorded on videotape and to the(b) The name and business addresh®bperatds employer;
review of cases on appeal where the record on appeal contains tegc) The date, time and place of the deposition;

timony or other evidence recorded on videotape. Tlseséons (d) The caption of the case;

arenot intended to preclude bmit the presentation of evidence ; .
by other technical procedures. (€) The name of the witness; and

History: Sup. Ct. Order67 Wis. 2d vii (1975). (f) The party on whose behalf the deposition is being taken.

Judicial Council Committee’s Note, 1975:The contents of these rules are notCounselshall identify themselves on camera. The person before
mteoag\t/t% grfgéu%ea;gs%%ﬁga%a;ttiﬁgtgﬂgr%@é g?&/ggﬂ%gdjgzotloglrgggls are introduggfom the deposition is taken shall then identify himself or herself

Sections385.40 to 885.47 did not apply to police videotape 011 a didmkr. State andswear. Qr dfrm the witness on camera. At the conclusién .
v. Haefer 110 Wis. 2d 381328 N.W2d 894(Ct. App. 1982). the deposition the operator shall state on camera that the deposi

Legal applications of videotape. Benowitz, 1974 WBB No. 3. tion is concluded. When the lengththe deposition requires the

use of more than one tape, the end of each tape and the beginning

885.41 Definitions. (1) VIDEOTAPING. Videotaping is a of each succeeding tahall be announced on camera by the
visual or simultaneous audiovisual electronic recording. operator.

(2) OrerATOR. Operator means a person trained to operate (3) CAMERA. More thanone camera may be used, either in
video equipment and may be arficifal qualified under s804.03  sequencer simultaneously
5”3‘,09"3 CSUP- ?%Ofde,'? ‘,NSN th Vi1ié7159¥ﬁ)1§8f,7 a 403f eotani (4) TimING OF DEPOSITION. The deposition shall be timed by
uaicial Council Committees Note, {I'he definition of videotaping receg i H :
nizes that videotaping can be used for visual purposes with no audio recording p‘?egate time generator which shall Shmtmu?’_”y each hour
ent. The definition of operator recognizes taatoperator of videotape equipmentminuteand second of each tape of the deposition.

could be the same individual beforeghom depositions can presently be taken as i i ; i
authorizedby s. 804.03. [Re Orderfettive Jan. 1, 1976] 801(1-5())5((3‘?)\]'(5;)“0,\‘5‘ Objections may benade as provided in s.

885.42 When available. (1) DeposiTions. Any deposition  (6) SUBMISSION TO WITNESS. After a videotape deposition is
may be recorded by audiovisual videotape withostemographic taken,submission of the videotape to the witness for examination
transcript. Any party to the action may arrange the partys is deemed waived unlesach submission is requested by the wit
expenseto have a simultaneoustenographic record made.n€ss.

Exceptas provided by s885.40t0885.47 ch.804 governing the (7) CERTIFICATION OF ORIGINAL VIDEOTAPE DEPOSITION. The
practiceand procedure in depositions and discovery shall appbfficial before whom the videotape deposition is taken shall cause

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/1999/885.37(5)(b)
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/106
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1985/266
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207207
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%207209
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20860
https://docs.legis.wisconsin.gov/document/courts/517%20N.W.2d%20144
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20725
https://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20769
https://docs.legis.wisconsin.gov/document/courts/206%20Wis.%202d%203
https://docs.legis.wisconsin.gov/document/courts/556%20N.W.2d%20687
https://docs.legis.wisconsin.gov/document/statutes/1999/885.40
https://docs.legis.wisconsin.gov/document/statutes/1999/885.47
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20381
https://docs.legis.wisconsin.gov/document/courts/328%20N.W.2d%20894
https://docs.legis.wisconsin.gov/document/statutes/1999/804.03
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/statutes/1999/885.40
https://docs.legis.wisconsin.gov/document/statutes/1999/885.47
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20804
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/statutes/1999/885.44
https://docs.legis.wisconsin.gov/document/statutes/1999/885.46
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20585
https://docs.legis.wisconsin.gov/document/statutes/1999/804.03
https://docs.legis.wisconsin.gov/document/statutes/1999/804.05(4)(b)

7 Updated 99—-00Wis. Stats. Database WITNESSES AND ORAL TESTIMONY 885.47

awritten certification to be attached to the original videotape. chlésgfl;)&(g) a;dﬂgB) OSﬁe!)ulttﬂ?(e pr?hcegure f;;r certifictatilon gf avigeotfape depositiog,-

P ; ertificationby the oficial taking the deposition must also be made of a copy or audio
Certlflcatlon shall S.tatethat the Wltness Was fully sworn Orrecordingof a videotape deposition and of an edited version of a deposition.
affirmed by the oficial and that the videotaps a true record of  sub.(9) allows for an expansion of time for motions on videotape objectitines if
the testimonygiven by the witness. If the witness has not waivegirtiesstipulate to the additional time.

theright to a showing and examinationtbe videotape deposi . Sub.(11) requires that any editing of a videotape deposition required by a ceurt rul
ing favorably on an objection can only be done by a court.ottlatso requirethat

tion, the witness shall also sign the certification. the parties and the objecting witness receive copfimth the courg ruling on objec
(8) CERTIFICATION OF EDITED VIDEOTAPEDEPOSITION. The ofi- tlogs gn(ci;)rtit;;sf%r ?(ig?gitemat' es that the court may use in ordering editing of a
N B o : B ++oUD. u 1V u y U | [ 1t
cial th _ed't,s an original Y'deOtape depos'“?” shall attach a \_NWdeotapedeposition. Itis included to facilitate the most expeditious anddepst
ten certification to the edited copy of the videotape depositiogive method of editing.
The certification shall state that tlegliting complies with the rul Sub.(13). Access to videotape recordings after filing is by court order and subject

. .. : i rms prescribed by the court in order to protect the integrity of such recordings.
ings of the court and that the original videotape deposition has II‘fbgub.(m). Objections to a videotape deposition not previously resolved that are

beenaffected by the editing process. madeat trial must be made prior to the actual showing of the videotape at the trial.

(9) MoTioNS ON 0oBJECTIONS. Motions forruling upon objec This procedure assures timely raising of objections.(QRaer efective Jan. 1, 1976]

: - ) IO : Judicial Council Note, 1988.Videotape depositions, like other discovery docu

tionsshall be made with the court within 30 days of recording @fents areno longer required to be filed in court. See s. 804.01 (6), Stats. [Re Order
evideotape deposition or within a reasonable time stipulate ctiveJan. 1, 1988] '

thevideotape depositi th ble t tipulated dife

the parties. . " .

(11) RULING ONOBJECTIONS. In ruling on objections the court 885;?56 ev'%enostg%? . dce%s{;s’e gsegorﬁg?enrsal ;:‘;l be tt)rcl)arlLSé by the
may view the entire videotape or pertinent parts thereof, listen ¢b) onen)t(p vi p ! y
anaudiotape of the videotape sound track, or direct the objectf?ﬁ?p ’ . ) .
partyto file a partial transcript. The court shall make written rul (2) Thereasonable expense of recording testimony on video
ings on objections and amderfor editing. Copies of the coust'  t@peshall be costs in the action. _ _
rulings and order for editing shall be sent to the parties and the(3) The expenseof playing the videotape recording at trial
objectingwitness. shallbe borne by the propon e testimony If the proponen

j g hallbe b by th apftthe test If th t

(12) EDITING ALTERNATIVES. (a) Theoriginal videotape shall !s entitled to costs, the expense unths subsection shall be costs

not be afectedby any editing process. In its order for editing thi the action, not to excedar each witness or expert witness the
courtmay do ar¥y ofythe fol%\?ving: 9 maximumallowable cost for witness fees under&it.04 (2)and

1. Order the dfcial to keep the original videotape intact an0814'67(l) (b)and(c).

makean edited copy of the videotape that deletes all references t¢#) The expense of an audio reproduction of the videotape
objectionsand objectionable material. recordingsound track used by the court in ruling @jections

2. Order the person showing the original videotape attlrialShallbe costs in the action.
suppresghe obje(F:)tionabIe audic?portiong of the videcr;tape (5) The expense of playing the videotape recording for the
" . purposeof ruling upon objections shall be borne by one or more

3. Order the person showing the original videotape atttial partiesas apportioned by the court in an equitable manifiéne
suppresshe objectionable audio anttleo portions of the video party hearing the expense is entitled to costs, the expense under
tape. this subsection shalbe costs in the action in an amount deter

(b) If the court enters an order under. ¥ 2, it shall, in jury minedby the court.
trials, instruct thejury to disregard the video portions of the-pre  (6) The expense of producing the edited version of the video
sentation when the audio portion is suppressed. tape recording shall be costs in the action, provided that
(c) If the court enters an order under.6ay 3, it shall, in jury expenseof the videotape, asraaterial, shall be borne by the pro
trials, instruct the jury to disregarmhy deletions apparent in theponentof the testimony

playing of the videotape. (7) Theexpense of a copy of the videotape recordingtaad
(13) CoPYINGAND TRANSCRIBING. (&) Upon the request of anyexpenseof an audiotape recording of the videotape sound track

partyor other person authorized by the court, tffieiaf shall pre  shallbe borne by the party requesting the copy

vide, at the cost of the party or person, a copy of a deposition History: Sup. Ct. Order67 Ws. 2d vii (1975)1983 a. 256

i i i i i Judicial Council Committee’s Note, 1975This provision sets out the application
theform of a VIdeOtape’ a written transcript, or an alneltm)rdlng. of costs in the use of videotape procedure. Costs are allocated in an equitable manner

(b) When an dicial makes a copy of the videotageposition betweerthe proponent and the court or are considered costs in the action. [Re Order
in the form of a videotape or audio recording, thiciall shall ~effectivean. 1,1976]
attacha written certification to theopy The certification shall 8
statethat the copy is a true record of the videotape testimonyé?
the witness.

(c) When an dicial makes acopy of the videotape deposition
in the form of a written transcript, thefiofal shall attach a written
certificationand serve the transcript pursuant t8G1.05 (7) . ? :

vided no appeal is taken;

(14) OBJECTIONSAT TRIAL. Objections made at trial which : L . .
: . : 3) Thefinal determination of the cause if appeal is taken.
havenot been waived or previously raised and ruled upon shall bg(istlry: Sup. Ct. Orde7 Wis. 2d 585 vii (1975): Sup. cr.%e del41 Ws. 2d

madebefore the videotape depositiorpiesented. The trial judge xxxv (1987).
shallrule on such objections prior to the presentation ofittes>  Judicial Council Committee’s Note, 1975Sub. (1). One of the advantages of
tape. If an objection is sustained, that portion of the Videotaglgeotapes its possibleeuse in other legal proceedings but the proponent of any vid

L X . L . tapetestimony retains the responsibility for submitting a recordinguficient
containingthe objectionable testimonshall be deleted in the qua”’gy_ v P y g s

5.46 Videotape custody and preservation.  The offi-
I shall maintain secure and proper storage of the original-video
taperecording and any edited videotape recording until:

(1) The final disposition of the cause where no trial is had;
(2) The expirationof the appeal period following trial, pro

mannerprovided in sub(12). Sub.(2). Release of videotape recordings may be done only byajrtter court.
History: Sup. Ct. Orde67 Wis. 2d vii, xiii (1975);1975 c. 218Sup. Ct. Ord Suchrelease may only occur after completion of the proceeding for which the video
141|\/S\ﬁ(5);r,y2d xlj(gvi;lgggr) :, 85 ° vil, Xii ) ¢. 218Sup raer tapehas been used. [Re Ordefeetive Jan. 1, 1976]

Judicial Council Committee’s Note, 1975:Subs. (2) through (5) set out the i .
mechanicaprocedures for the taking of a videotape deposition. These procedu885.47 Videotape playback equipment. (1) PLAYBACK

areincluded to ensure uniformity throughouisgbnsin. In addition, they ensure i idi i
properidentification of the contents of\adeotape deposition and protect againstEQUlPMENT' Each court may establish rules prowdlng foratait

tampering. Sub. (5) is not intendetd afect the provisions in other statutes on objec ability of playback or reproducing equipment. Such rules shall

tionsbut is included as part of videotape deposition procedure to facilitate possipkovide for an adequately trained operatdinimum playback

edgmt? '(el)t c b? Sedlop atsr:mt”ar Oht'ﬁ rUIe'l depositions, te kamjority of wit equipmentshall bea videotape player of a commonly available
ub.(6) contemplates that, as with regular depositions, jority of wi : : p p

nessesat a videotape deposition do not desire to review the deposition upont pe and ,One mo_n'tor haVIn,g at least a 14 inch ohagonal screen.

completion. olor equipment is not required. If a party uses videotape which
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is not compatiblewith the available playback equipment, the party
shall furnish playback equipment or convert the videotape te a for
mat compatible with the available playback equipment at the
party’s expense, which shall not be opaable as costs.

History: Sup. CtOrder 67 Ws. 2d xiii (1975);1975 c. 218Sup. Ct. Orderl01
Wis. 2d xi (1981); Sup. Ct. Ordet41 Ws. 2d xxxv (1987).

Judicial Council Committee’s Note, 1975Sub. (2) [(1)]. Each court in idton-
sinis encouraged to establish rules for making available videotape playback er repro

ducing equipment. Such availability could be secured through purchase, leasing,

rental,or borrowing from another courEach court establishing such rules must pro
vide for a trained videotape operatfiRe Order dective Jan. 1, 1976]
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