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CHAPTER 939
CRIMES — GENERAL PROVISIONS

PRELIMINARY PROVISIONS. 939.61 Penalty when none expressed.
939.01 Name and interpretation. 939.615 Lifetime supervision of serious seXefiders.
939.03 Jurisdiction of state over crime. 939.62 Increased penalty for habitual criminality
939.05 Parties to crime. 939.621 Increased penalty for certain domestic abugensés.
939.10 Common-law crimes abolished; common-law rules preserved. 939.622 Committinga serious sex crime while infected with acquired immunedefi
939.12 Crime defined. ciencysyndrome, HIV or a sexually transmitted disease.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.623 Increased penalty; repeat serious sex crimes.
939.20 Provisions which apply only to chapters 939 to 951. 939.624 Increased penalty; repeat serious violent crimes.
939.22 Words and phrases defined. 939.625 Increased penalty for criminal gang crimes.
939.23 Criminal intent. 939.63 Penalties; use of a dangerous weapon.
939.24 Criminal recklessness. 939.632 Penalties; violent crime in a school zone.
939.25 Criminal negligence. 939.635 Penaltiesassault or battery in secured juvenile facilities or to aftercare
INCHOATE CRIMES. agent.
939.30 Solicitation. 939.64 Penaltiespse of bulletproof garment.
939.31 Conspiracy. 939.641 Penalty; concealing identity
939.32 Attempt. 939.645 Penalty; crimes committed against certain people or property
DEFENSES D CRIMINAL LIABILITY . 939.646 Penalty; crimes committed using information obtained from the sex

939.42 Intoxication. offenderregistry
939.43 Mistake. 939.647 Increased penalty; violent felony committed against elder person.
939.44 Adequate provocation. 939.648 Penalty; terrorism.
939.45 Privilege. RIGHTS OF THE PROSECUTION.
939.46 Coercion. 939.65 Prosecution under more than one section permitted.
939.47 Necessity. 939.66 Conviction of included crime permitted.
939.48 Self-defense and defense of others. RIGHTS OF THE ACCUSED.
939.49 Defense of property and protection against retail theft. 939.70 Presumption of innocence and burden of proof.

PENALTIES. 939.71 Limitation on the number of convictions.
939.50 Classification of felonies. 939.72 No conviction of both inchoate and completed crime.
939.51 Classification of misdemeanors. 939.73 Criminal penalty permitted only on conviction.
939.52 Classification of forfeitures. 939.74 Time limitations on prosecutions.
939.60 Felony and misdemeanor defined. 939.75 Death or harm to an unborn child.

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included  Trial courts do not have subject matter jurisdiction to convict defendants under
offenses. The sections affected had mviously passed the senate as 198@nate  unconstitutionallywague statutes. State ex rel. Skinki3reffert, 90 Wis. 2d 528
Bill 191, which was pepared by the Judicial Counciland contained explanatory ~ 280N.W.2d 316(Ct. App. 1979).
notes. These notes have been inserted following the sections affected anel ar A fisherman who violated Minnesota ands@énsin fishing laws while standing
credited to SB 191 as “Bill 191-S”. These notes do not appear in the 1987-88on the Minnesota bank of the Mississippi Riveais subject to Wconsin prosecu
edition of the Wisconsin Statutes. tion. State vNelson,92 Ws. 2d 855285 N.W2d 924(Ct. App. 1979)

ﬁThg state has gxcllﬁsivg jurisdictii;rr:dover ngfbnlse dlrung driving. A Zr;d tilme
offendermay not be chged as a 1st er under a local ordinanc€ounty of Vil-
PRELIMINARY PROVISIONS. worth v, Ro%/nerlOB W, 24 713324 N.W2d 682(1982). v

S An unslawer:I egre\% dozeds znzoé 3(ilggrive czodug (;Jf(pggs(%nal jurisdiction over defendant.
. . tatev. Smith,131 Wis. N.W. 1(1 .
939.01 Name and |nj[e(pretat|on. Chapter939 tQ 951 may Jurisdictionin a criminal nonsupport action unde®48.22 does not require that
be referredto as the criminal code but shall not be interpreted &s child to be supported be a resident aétnsin during the chged period. State

aunit. Crimes committed prior to July 1, 1956, are nfeicaéd V- Gantt,201 Ws. 2d 206548 N.W2d 134(Ct. App. 1996).

by chs.939t0 951 Objectionsto subject matter jurisdiction that turn on a question of law may not be
oL waivedby a guilty plea, but objections to subject matter jurisdiction based on a factual
History: 1979 c. 891987 a. 333.64. disputedo not survive. State Bratrud,204 Ws. 2d 445555 N.\W2d 662(Ct. App.
1995).

939.03 Jurisdiction of state over crime. (1) A person is lA ttria:]court did nlot Iosedsubjetct fn;ﬁtterjuritsgi_tationtqvemnt in acrifrmnal ::om s of
; ; ; ; plaintwhen an oral amendment of the count did not include one of the elements o
subjectto prosecution and punishment under thedaihis state (2o tense. StatenDiehl, 205 Ws. 2d 1 555 N.W2d 174(Ct. App. 1996).
if: A sentencing court is accorded incidental powers necessary to carry out its judicial
(a) The person commits a crimeny of the constituent ele functionsand may modifyan improper sentence, but it is not competent to enter a
: . L o moneyjudgment against the state for the recovery of improperly collected restitution
mentsof which takes place in this state; or underan improper sentence. StateéMinniecheske223 Ws. 2d 493590 N.W2d
(b) While out of this state, the person aids and abets, ConSp“F ortbﬁgn%s}ezgc?f)j'urisdictional analysis, tthefendant fathés concealment in Can
W|th_: or _adV'_Sesv incites, commands, or solicits andtheommit adaof a child taken from the chilsimother in Visconsin was inseparable from the
acrime in this state; or consequencesf the concealment in ltonsin, thus giving a i&tonsin court juris
. . s jction under sub. (1) (c) to try the defendant for a violation of s. 948.31. State v
(c) While out of this state, the person does an act with |ntéjﬁﬁt“n’ 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999).

thatit cause in this state a consequence set forth in a section defin

ing a crime; or _ 939.05 Parties to crime. (1) Whoever is concerned in the
(d) While out of this state, the perssteals and subsequentlycommissiorof a crimeis a principal and may be chad with and
bringsany of the stolen property into this state. convictedof the commission of the crime although the person did

(2) In this section “state” includes area within the boundarig¥ot directly commit it and although the person who directly com
of the state, and area over which the state exercises concurmiited it has not been convicted bas been convicted of some
jurisdiction underarticle IX, section 1, of the constitution otherdegree of the crime or of some other crime based on the same

History: 1983 a. 1921993 a. 486 act.

Jurisdictionover a crimeommitted by a Menominee Indian while on the Menromi i i icai i ;
neelndian Reservation is discussed. State ex rel. PyatskaWintour 72 Ws. 2d (2) A personis concerned in the commission of the crime if the
277,240 N.w2d 186 person:

Treatiesbetween the federal government and Menominee tribe do not deprive the(g) Directly commits the crime; or
stateof criminal subject matter jurisdiction over a crime committed by a Menominee . . L. )
outsidethe reservation. SturdevantState;76 Ws. 2d 247251 N.w2d 50 (b) Intentionally aids and abets the commission of it; or
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(C) Is a partyto a Conspiracy with another to commit it or Liability for coconspiratds crimes in the \lconsin party to a crime statute. 66

adviseshires, counsels or otherwise procures another to commlR 344 (1983). . I . .
. . . o pplication of Gipsons unanimous verdict rationale to thesébnsin party to a
it. Such a party is alsmoncerned in the commission of any othefrime statute. 1980 WLR 597.

crimewhich is committed in pursuance of the intended crime andvisconsin'sparty to a crime statute: The mens rea element under the aiding and
which under thecircumstances is a natural and probable Conﬁettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984
quenceof the intended crime. This paragraph does not apply

a person who voluntarily changes his or her mind and no lon

desiresthat the crime be committed and notifies the offeeties | |aq preserved. Common—law crimes are abolished. The

concernedof his or her withdrawal within a reasonable tim%ommon—lawrulesof criminal law not in conflict with ch<939
beforethe commission athe crime so as to allow the others aIsE)o 951 are preserved

to withdraw History: 1979 c. 891987 a. 332.64.

History: 1993 a. 486 The common law privilege to forcibly resist an unlawful arresttisogated. State

It is desirable but not mandatory that an information tteféris section where the v. Hobson218 Wis. 2d 350577 N.W2d 825(1998).
district attorney knows in advance that a conviction can only be based on participa
tion and the court can instruct and the defendant can be convicted on the basis ; + ; ; ik i
sectionin the absence of a showing of adverdeatfon the defendant. Bethards V(§)§§,12 Crime defined. X A Cnmels Conduc_t which is prOhib
State45 Wis. 2d 606173 N.W2d 634 ited by state law and punishable faye or imprisonment or both.

It is not error that an information clgarg a crime does not alsbage the defend  Conductpunishable only by a forfeiture is not a crime.
antwith being a party to a crime. NicholasState49 Wis. 2d 683183 N.Ww2d 11.

Undersub. (2) (c) a conspirator is one who is concerned with a crime prior to § P . .
actual commission. Statedaugen52 Ws. 2d 791191 N.W2d 12 5%914 Criminal Con_dUCt or contributory neg"gence of ]

A complaint chaging the defendant as a party to the crofitheft that alleged that Victim no defense. Itis no defense ta prosecution for a crime
anunidentified man stole property and gave it to the defendant who passed it on frst the victim also was guiltgf a crime or was contributorily neg
insufficient. There must be an allegation that the defendant knew of the commissf@bnt
of the crime. State.Haugen52 Wis. 2d 791191 N.W2d 12 N " truction that a defrauded party had no dutpestigate fraudulent

An information chaging the defendant with being a party to a crime need not set/ JUry Instruction that a deirauced party had no duipvestigate fraudulent rep
forth the particular subsection relied upon. A defendant can be convicted of rB§entationsvas correct. Lambert $tate,/3 Ws. 2d 590243 N.w2d 524
degreemurder under this statute even though he claims that héndeihged to rob  This section does not prevent considering the vigtinggligence in relation to
andan accomplice did the shooting. Stat€ydzik,60 Wis. 2d 683211 N.W2d 421  causation.Thissection only means that a defendant is not immune from prosecution

Thestate needot elect as to which of the elements of the @hrris relying on. Merelybecause the victim has been negligent. Stdtehmeier 205 Ws. 2d 183
Hardisonv. State61 Wis. 2d 262212 N.w2d 103 556 N.w2d 90(1996).

Evidenceestablishing that the defendantar was used inrabbery getaway was o i
sufficientto convict the defendant of armed robbessrty to a crime, where the 939.20 Provisions which apply only to chapters 939  to

defendantdmitted sole possession of the car on the night of the robbylor v. 951, Section939.22to 939.25apply only to crimes defined in

State,74 Ws. 2d 255246 N.W2d 518 - . " -
Conductundertaken to intentionally aid another in the commission of a crime aﬁ&]s.939 to951Other sections in ci939 apply to crimes defined

which yields suchassistance constitutes aiding and abetting the crime and whateli@rother chapters of the statutes as wetbabose defined in chs.
it entalls as aatural consequence. Staté\gfoor, 75 Ws. 2d 41,249 N.W2d 529  939t0 951
Defendantsnay be found guilty under suf®) if, between them, they perform all ; . .
of the necessary elememtisthe crime with awareness of what the others are doing; History: 1979 c. 891987 a. 332.64; 1987 a. 399403
eachdefendant need not be present at the scene of the crime. Regitey7 Ws.

9¥9.10 Common-law crimes abolished:; common—law

2d 398 253 N.w2d 210 939.22 Words and phrases defined. In chs939t0948and
szwin%_daggiggitlt\iln\?v% czoznzspiracmeories are discussed. Stat€harbarneau, 951, the following words and phrases have the designated-mean
is. _ ) ™ X - .
; ’ ) ings unless the context of a specific section manifestly recaires
26%\/,5*_'\?\;2‘3’??8(‘11%?8‘)’_b' (2) (anust be timely Zelenka vState3 Ws. 2d 601 qigtarent construction or the word or phrase is defined §48.01
This section applies to all crimes except where legislative intent clearly indical@ purposes of cl948
eroofof 2 siake n the venure s ot neededanvict undr sub. (2) (). Krueger o, (2} /ArGUN" means aveapon which expels a missile by the
v. State84 Wis. 2d 272267 N.W2d 602(1978). ’ : expansiorof compressed a!r or other gas. . . '
Multiple conspiracies are discussed. @®on v State,85 Ws. 2d 595271 (3) “Alcohol concentration” has the meaning given in s.
N.W.2d 386 (1978). 340.01(1v).

A jury need not unanimously agree whether defendant: (1) directly committed the “ . " . . L
crime, (2) aided and abetted its commission, or (3) conspired with another to commit (4) “Bodily harm” means physical pain or injuiiness,or

it. Holland v State91 Wis. 2d 134280 N.W2d 288(1979). anyimpairment of physical condition.
An aider and abettor who withdraws from a conspiracy does not remove himself Ui Al ; ; .
or herself from aiding and abettingday v State97 Wis. 2d 175293 N.W2d 478 (6) “Crime” has the meaning designated i939.12
(1980). (8) “Criminal intent” has the meaning designated i839.23

A party to acrime is guilty of that crime whether or not that party intended that Ui ” i R :
crime or had the intent of its perpetratoBtate v Stanton, 106 Ws. 2d 172316 . (9) Criminal gang means an ongomggnnlzatlon, associa

N.W.2d 134 (Ct. App. 1982.) tion or group of 3 or more persons, whetf@mal or informal,
The elements of complicity are undertaking conduct that will aid another in tiihathas as one of its primary activities the commission of one or

executionof the crime and a conscious desire that the conduct will yield theBtaith moreof the criminal acts, or acts that would be criminal if the actor
v. Hecht,116 Ws. 2d 605342 N.W2d 721(1984). e K §
Testimonyconcerning a party to the crime defendawiereabouts during plan  WErean adult, specified in _939-_22_(21) (a)o (s), that has a com
ning sessions for the crime was not an alibi and did not require a obtitibi under mon name or a common identifying sign or symbol; and whose
PRS0, s viveriemer 1OVl 2SN | membersndiidually o coleciely engage in o have engaged
consequencef a robbery In that case, én aider and abettor neethan had actual k?ﬁ 5 pattem of criminal gang aCtMty
I’i‘n\?vwzlzdggérzzliéa? principals would be armed. Stativey, 119 Ws. 2d 591350 (gg) “Criminal gang member’ means any person \phﬁici-
Sub.(1) (c) may be violated where the defendant solicits a 2nd person to procBra(lete.S In ﬁnmmal gang activitgs defined in £41.38 (1) (b)with
a 3rd person to commit a crime. Stat¥ee,160 Ws. 2d 15465 N.W2d 260(Ct. & Criminal gang.

App. 1990). (10) “Dangerous weapon” meansany firearm, whether

Individual officers are personally responsible for criminal acts committed in tl . ; ;
nameof a corporation. State Kuhn,178 Ws. 2d 428504 N.W2d 405(Ct. App. ibadedor unloaded; any device designed as a weapon and capable

1993). of producing death or great bodily harm; any electric weapon, as
A defendant may be guilty of felony murgearty to a crime, where tiefendant - definedin s.941.295 (4) or any other device or instrumentality

participateswith an accomplice in a felony listéuls. 940.03 and the accomplice kills \yhich. in the manner it is used or intended to be used. is calculated
another. There is no requirement that the defendevie an intent to kill, or directly L0 A ’

causethedeath. State.Rivera,184 Ws. 2d 485516 N.W2d 391(1994), State.v  OF likely to produce death or great bodily harm.

Chambers183 Ws. 2d 316515 N.W2d 531(Ct. App. 1994), State ©imen,184 “ n i ifi i

Wiis. 20 423 516 N.W2d 399(Ct. App. 1994) (11) “Drug” has the meaning specified in450.01 (10)

The unanimity requirement was satisfied when the jury unanimously found that the (12) “Felony” has the meaning designated i939.60

accusegarticipated in the crime. Lampkins®agnony10 F 2d 374(1983). (14) “Great bodily harm” means bodily injury which creates
This section does not shift the burderpobof. The prosecution need not specify ; ; ; : ;

which paragraph ofub. (2) it intends to proceed undévladden vlisrael, 478 F aSUbStam'al risk Qf death, or which causes serious permanent dis

Supp.1234(1979). figurement,or which causes a permanent or protracted loss or
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impairmentof the function of any bodily member ogan or other formsany oficial function on behalf of the state or one of itssub

seriousbodily injury. ordinate governmentalnits and who is paid from the public trea
(16) “Human being” when used in the homicide sectionsury of the state or subordinate governmental unit.
meansone who has been born alive. (32) “Reasonablybelieves” means that the actor believes that

(18) “Intentionally” has themeaning designated in&39.23  a certain fact situation exists and such belief under the circum

(19) “Intimate parts” means the breast, buttock, anus, groifitacess reasonable even though erroneous. )
scrotum,penis, vagina or pubic mound of a human being. (34) “Sexualcontact” means the intentional touching of the
(20) “Misdemeanor’has the meaning designates.939.60 clothedor unclothed intimate parts of another person with any part
(21) “Patternof criminal gang activity” means the comis of the body clothed or unclothed or with any object or device, the
intentionaltouchingof any part of the body clothed or unclothed

sionof, attempt to commit or solicitation to commit 2 or more o . Ay
) & ; : . another person with the intimate parts of the body clothed or
thefollowing crimes, or acts that would be crimes if the actor we lothed, or the intentional penile ejaculation of ejaculate or

an adult, at least one of those acts or crimes occurs after Dece htionalemission of urine or feces upany part of the body

25,1993, the last of thosacts or crimes occurred within 3 year%éothedor unclothed of another person, if that intentional teuch
o}

2{:2;? Fenc?)rr gg}ig{e(gg:es’eag?aigeogggii%rng%n:gs grg rcrgg]rg"tt ¢, ejaculation or emission is for the purpose of sexual humilia
sons: P P Y P&ion, sexual degradation, sexual arousal or gratification.
: T . (36) “Sexual intercourse” requires only vulvar penetration
(a) Manufacture, distribution or delivery of a controlkaa anddoes not require emission.

stanceor controlled substance analog, as prohibited 86%.41 (38) “Substantial bodily harm” means bodily injury that

(1)'(b) First—dearee intentional homicide. as prohibited in causesa laceration that requires _stitches; any fract_ure of a bone;
940.01 9 ' P %bur_n; a temporary loss of consciousness, sighearing; a con

' . ) . - . cussion;or a loss or fracture of a tooth.
94(()0())55ec0nd—degree intentional homicide, as prohibited in s. (40) “Transfer’ means any transaction involviagchange in

. possessiomwf any propertyor a change of right, title, énterest
(d) Battery substantial battery or aggravated baftas/pre g or in any proper
hibitedin s.940.190r 940.195 y property
: i o ) (42) “Under the influence of an intoxicant” means that the
(e) Battery special circumstances, as prohibited i840.20  actor'sability to operate a vehicler handle a firearm or gun is
(em) Battery or threat to witness, as prohibited B¥6.201  materiallyimpaired because bis or her consumption of an alco
() Mayhem, as prohibited in 840.21 hol beverage, of @ontrolled substance or controlled substance
(g) Sexual assault, as prohibited i1940.225 analogunderch.961, of any combination of an alcohol beverage,
(h) False imprisonment, as prohibited i1940.30 controlledsubstance and controlled substance analog, or of any
. - T otherdrug or of an alcohol beverage and any other drug.
(i) Taking hostages, as prohibited ir40.305 PN . .
3 Kid . hibited in 940 31 (44) “Vehicle” means any self-propelled device for moving
() Ki napping, as proni ited in 940. . ) personsor property or pulling implements from one place to
(k) Intimidation of witnesses, as prohibited in980.420r  anotherwhether such devids operated on land, rails, water

940.43 o o in the air
(L) Intimidation of victims, asprohibited in s.940.44 or (46) “With intent” has the meaning designated i839.23
940.45 (48) “Without consent” means no consent in fact or that-con

(m) Criminal damage to propertgs prohibited in 943.01  sentis given for one of the following reasons:

(mg) Criminal damage to or threat to criminally damage the (a) Because the actor pilite victim in fear by the use or threat
propertyof a witness, aprohibited in s943.0110r943.017 (2m)  of imminent use of physical violenom the victim, or on a person

(n) Arson of buildings or damage by explosives, as prohibitéathe victims presence, or on a member of the vidimimediate

in 5.943.02 family; or
(o) Bumglary, as prohibited in £43.10  (b) Because the actor purports to be acting under legal author
(p) Theft, as prohibited in 943.20 ity; or

(q) Taking, driving or operating a vehicle, or removing a part (C) Because the victim does not understand the nature of the

or component of a vehicle, withotite ownes consent, as prohib thing to which the victim consents, either by reason of ignorance
ited in 5.943.23 or mistake of fact oof law other than criminal law or by reason

(r) Robberyas prohibited in ©43.32 of youth or defective mental conditiomhether permanent or

; L temporary.
(s) Sexual assault of a child, as prohibited B4&.02 History: 1971 c. 2191973 c. 3361977 c. 1731979 ¢. 89221; 1981 c. 7%.17;

(t) Repeated acts of sexual assault of the same chpdplai® 1981 c. 89348 1983 a. 17459, 1985 a. 146.8; 1987 a. 332399 1993 a. 98213,
ited in s.948.025 227,441, 486, 1995 a. 69436, 448 1997 a. 143295,
“ - . It was for the jury to determine whether a soft drink bottle, with which the victim
(22) “Peaceofficer” means any persorested by law with a washit on the head, constituted a dangerous weapon. Aujugy to the victim is
duty to maintain public order or to make arrests for crime, whethwtrequired. Langston \Btate61 Ws. 2d 288212 N.w2d 113.

i i limi i ; An unloaded pellet gun qualifies as a “dangerous weapon” under sub. (10) in that
thatduty extends to all crimes or is limited to specific crimes. it was designed as a weapon and, when used as a bludgeon, is capable of producing

(24) “Place of prostitution” means any place where a persa@reatbodily harm. State.\Antes,74 Wis. 2d 317246 N.W2d 671
habitually engages, in public or iprivate, in nonmarital acts of A jury could reasonably find that numerous cuts and stab wounds consterted

; [P : ; ousbodily injury” under sub. (14) even though there wagprobability of death, no
sexualintercourse, sexual gratification involving the seyaorof o 2neninjury, and no damage to any member ganx. La Bage v State74 Wis.

one person and the mouth or anus of angtheaisturbation or 2d327 246 N.W2d 794
sexualcontact for anything of value. A jury must find that acts of prostitution were repeated or were continued in order
« ” . . to find that premises are “a place of prostitution” under sub. (24). JohnStete,
(28) “Propertyof another” means property in which a persofis wis. 2d 672251 N.w2d 834
otherthan the actor has a legal interest which the actor has no rigtib.(14), either on its face or asnstrued in.a Barge, is not unconstitutionally
to defeat or impajreven though the actor may also havegal vague. Cheatham.State85 Ws. 2d 12, 270 N.W2d 194(1978).
interestin the property Definitions of “under the influence” in this section and in s. 346.63 (1) (a) are
. . . o equivalent. State vWaalen,130 Ws. 2d 18386 N.W2d 47(1986).
(30) “Public officer”; “public employee”. A “publicofficer” To determine whether an infant was “born alive” under &L8), the s. 146.71 stan

i i i i ardto determine death is applied, as, “if one is not dead he is indeed SBitaé
IS ant))/l-p%rsf? a?ﬁomttetd or eleCtefd_taCCOtl;dlrgjg to,[ law to dgmhat\zlcomeliuslSZ Wis. 2d 272448 N.W2d 434(Ct. App. 1989).
apunlic dutyior the state or one of Its subordinate governmentai, dog may be a dangerous weapon under sub. (10). Statks168 Ws. 2d 245

units. A “public employee” is any person, not aficdr, who pef  483N.w.2d 286(Ct. App. 1992).
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Portionsof the defendarg’anatomy are not dangerous weapons under sub. (18f creatingan unreasonable and substantial risk of death or great
State vFrey 178 Wis. 2d 729505 N.W2d 786(Ct. App. 1993). bOdIly harm to another human being

An automobile may constitute a dangerous weapon under sub. (10). . Bidte v History: 1987 a. 3991989 a. 565.259 1993 a. 4451997 a. 295

well, 200 Wis. 2d 200546 N.W2d 507(Ct. App. 1996). . y - o ! : .
A firearm with a trigger lock is withit(he de?i'r)wition of)a dangerous weapon under_, Judicial Council Note, 1988:This section is newit provides a uniform definition
sub.(10). State vNorris, 214 Ws. 2d 25571 N.W2d 857(Ct. App. 1997) of criminal recklessness, the culpable mental state of numerfenses. Reckless
Whena mother agreeﬁ to the father taking a2 obiich campfng trib but the father Nessrequires both the creation of an objectively unreasonable and substantial risk of

actuallyintended tqpermanently take the child and did abscond to Canada with tngmandeath ogreat bodily harm and the amSUbJeCt'V.e awareness .Of ‘h?’“ risk.
child, the child was taken based on the mothémistake of fact”, which under s. , Sub- (3) continues the present rule that a voluntarily produced intoxicated or
939.22(48) rendered the taking of the child to be “without consent” and in violatigifuggedeondition is not a defense to liability for criminal recklessness. Ameen v
of s. 948.31. State inglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999). tate,51 Ws. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal code, it
The definitions in subs ’(9) and (9g) aréfiniéntly specific that when incorpo premisediability on whether the actor would halieen aware if not in such condition

; ; e ; ; : the risk of death or great bodily harm. The commentaries to s. 2.08, model penal
rea;[ggé?et?tgu?;%bg 'ggngagfi glr?dnptr%?/)ildgrgr\:lggeﬁ&%?engt;%?r:}ﬁemgrﬁf g?attg t@ de,state the rationale of this rule in extended fashion. [Bill 191-S]
v. Lo, 228 Ws. 2d 531599 N.W2d 659(Ct. App. 1999).
939.25 Criminal negligence. (1) In this section;criminal
939.23 Criminal intent. (1) When criminal intent is an ele negligence’means ordinary negligence thigh degree, consist
mentof a crime in chs939to 951, such intent is indicated by theing of conduct thathe actor should realize creates a substantial
term“intentionally”, the phrase “with intent to”, the phrase “withand unreasonable risk of death or great bodily harm to another
intentthat”, or some form of the verbs “know” or “believe”. ?;)Cﬁpﬁhﬁ}t fclﬂ’ purlposes of $840.08 5:12) 940.10 ??)and9‘t0-24h. "
« " ; ; . (2), “criminal negligence” means ordinary negligence to a hig
ﬁe(SZf?aCtKg)ggs.requwes only that thactor believes that the speci degreeconsisting of conduct that the actor should realize creates
B . Y . a substantial and unreasonalikk of death or great bodily harm
(3) “Intentionally” means thathe actor either has a purpose i@, an unporn child, to theoman who is pregnant with that unborn
do the thing or cause the result specifieds aware that his or her i or to another
conductis practically certain to cause that result. In addition, (2) If criminal negligence is aslement of a crime in chg39
exceptas provided in sul§6), the actor must have knowledge of 951 346.62 thg 9 i is indicated by the el
thosefacts which are necessary to make his or her conduct crirg? or $.540. € negligence Is Indicated by the term “negli

i ; " ent” or *negligently”.
nal and which are set forth after the word “intentionally”. History: 198% 339913{989 &, 56,255 1097 & 160205

(4) “With intent to” or “with intent that” means that the actor Judicial Council Note, 1988:This section is newit provides a uniform definition

eitherhasa purpose to do the thing or cause the result specifigﬂcrimi“a' negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (2).
fiminal negligence means the creation of a substantial and unreasonable risk of

or is aware that his or her conduct is practically certain to cayfthor great bodily harm to anothest which the actor should be aware. [Bil
thatresult. 191-§]

P : : Thedefinition of criminal negligence as applied to homicide by negligent opera
(5) Criminal 'nFen_t dogmot require p!’OOf of knOWInge of thetion of a vehicle imot unconstitutionally vague. StateBarman]183 Ws. 2d 180
existenceor constitutionality of the section under which the actarisN.w.2d 493(Ct. App. 1994).
is prosecuted or the scope or meaning of the terms used in that sec
tion. INCHOATE CRIMES.

(6) Criminal intent doesot require proof of knowledge of the
ageof a minor even though agea material element in the crimegag 30 Solicitation. (1) Except as provided in suf2) and

in queSFion- ' $5.948.35and961.455 whoeverwith intent that a felony be com
JH'S?OTV' 1979 c. 891987 a. 333.64, 1957 a. 3991993 a. 486 _ mitted, advises another to commit tieme under circumstances
udicial Council Note, 1988:Subs. (3) and (4) are conformed to fixenulation hatindi . Ilv that h he h he i X i
of 5. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] thatindicate unequivocally that he or she has the intent is guilty

A person need not foresee or intend the specific consequertdesoher actin  Of @ Class D felony
order to possess the requisite criminal intent and he or she is presumed to intend th(-:z) For a solicitation to commit a crime fevhich the penalty

naturaland probable consequences. Stafould,56 Ws. 2d 808202 N.Ww2d 903 . life i . h . il facCl C fel
Instructionson intent to kill created a mandatory rebuttable presumption thig € imprisonment, the actor is guilty ot a Class elofrpr

shiftedthe burden of production to the defendant, but not the burdeersiiasion. @ Solicitation to commit a Class E felgtlye actor is guilty of a
Muller v. State94 Wis. 2d 450289 N.W2d 570(1980). ClassE felony
The court properly refused to instruct the jury on a “mistake of fact” defense whenyistory: 1977 c. 1731989 a. 1211991 a. 1531995 a. 448
theaccused claimed that the victim moved into the path of a gunshot intended Onlﬁrosecutin i it
° - : g for solicitation under 939.30, rather than under s. 944.30 for-pros
to frighten the victim. State Bougneit97 Ws. 2d 687294 N.W2d 675(Ct. ADP.  iyytion, did not denyequalprotection. Sears Btate94 Ws. 2d 128287 N.w2d

1980. ) 785(1980).
The constitutionality of sub. (3) was upheld. Stat&mith,170 Ws. 2d 701490 Section939.05 (2) (c) does not make renunciation or withdravdeifense to the
N.W.2d 40 (Ct. App. 1992). crime of solicitation. State.\Boehm,127 Ws. 2d 351379 N.W2d 874(Ct. App.

Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay  19gs).

testimonyregarding posttraumatic stress disorder from the guilt phasenafder When“A” solicits “B to solicit “A” to commit periury “A” is quilty of solicita-
trial without valid justificatiorviolated the defendasttight to present a defense and,; perjury quiy.
to testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 98(1999). tion. State vManthey 169 Ws. 2d 673487 N.W2d 44(Ct. App. 1992).

939.31 Conspiracy. Except as provided ins.940.43 (4)
40.45(4) and961.41 (1x) whoever with intent that a crime be
ommitted,agrees or combines with another for the purpose of
mmittingthat crime mayif one or more of the parties to the €on
piracydoes an act to fefct its object, be fined or imprisoned or
TR both not to exceed the maximum provided for the completed
criminal recklessnessheans that the actor creates an unreas ime; except that for a conspiracy to commit a crime for which
ableand substantial risk of death or great bodily htran unborn ¥ i 1o ; ;
child, to the woman who is pregnant with that unborn child or {Sr)\neypenaltyls life imprisonment, the actor is guilty of a Class B fel
anotherand the actor is aware of that risk. History: 1977 c. 1731981 c. 18, 1985 a. 3281995 a. 448

(2) Exceptas provided in s€40.285940.29and940.295 if A Conslpirgcytmay 1?16 unillat%al;d afpergont%an enter into le} ctonfpigetlcy to aclcomplish
H H H - acriminal objective wherenly the detendant has a criminal intent. afeawn ple,
criminal recklessness is an element of a crimehs.939t0951, 515\ 24 286573 N.W2d 187(1998).

the recklessness is indicated by the term “reckless” or “reck

lessly”. 939.32 Attempt. (1) Whoever attempts to comnaitfelony or

(3) A voluntarily produced intoxicated or drugged conditiora crime specified irs.940.19 940.1950r 943.20may be fined or
is not a defense to liability for criminal recklessness if, had tt@prisonedor both not taeexceed one—half the maximum penalty
actornot been in that condition, he or she would have been awfethe completed crime; except:

939.24 Criminal recklessness. (1) In this section, “crimi

nal recklessness” means that the actor creates an unreasowghbl
substantiakisk of death or great bodily harm to another hum
beingand the actois aware of that risk, except that for purpose
of $5.940.02 (1m)940.06 (2)and940.23 (1) (b)and (2) (b),
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(a) Whoever attempts to commit a crime for which the penalt tonmgirimes inctluge atttetmp:t aruﬁptnot be Corgt%ntgi Withztzhge V%engéall gggmpt
T . . f f statue. One cannot attempt to attempt 1o cause. eNango. S.
is life imprisonment is guilty of a Class B felany N.W.2d 27 (Ct. App. 1999).

)
(b) Whoeverattempts to commit a battery unde®40.20 (2) Neithers. 939.72 (2) nor the prohibition against double jeopardy prevents convic
tionsfor both attempt and conspiracy to commit the saffemse. State.WMoffett,

or (2myis guilty of a Class A misdemeanor 2000WI App 67,233 Wis. 2d 628608 N.W2d 733

(c) Whoever attempts tcommit a crime under s840.42to
940.45is subject to the penalty for the complesed, as provided DEFENSESTO CRIMINAL LIABILITY .
in s.940.46

(cm) Whoever attempts tcommit a crime under 941.21is  939.42 Intoxication. An intoxicated or a drugged condition
subjectto the penalty provided in that section for twenpleted of the actor is a defense only if such condition:

act. _ _ _ (1) Is involuntarily produced and renders the actor incapable
(d) Whoever attempts to commit a crime unde948.07is  of distinguishing between right and wrong in regarthe alleged
subjectto the penalty provided in that section for twempleted criminal act at the time the act is committed: or

act. ) ) (2) Negativesthe existence of a state of mind essential to the
() Whoever attempts to commit a crime undé48.605 (3) crime, except as provided in 839.24 (3)
(a) is subject to the penalprovided in that paragraph for the com  History: 1987 a. 399
pletedact. To be relieved from responsibility for criminal acts, it is not enough for a defendant
. . to establish that he was under the influence of intoxicating bevefegesjst estab
(2) Whoever attempts tocommit a misdemeanor under Sjish that degree of intoxication that means he was utterly incapable of forming the
943.70is subje(;t to: intentrequisite to the commission of the crime deat. State.\Guiden46 Wis. 2d
. P . . 328 174 N.W2d 488
(@) A Class D forfeiture if it is the persarfirst violation under  this section doesot aford a defense where drugs were taken voluntarily and the

s.943.7Q factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson v
. e s . . State,55 Wis. 2d 110, 197 N.w2d 813

(b) A Class C forfeiture if it is the perserﬂnd violation under Evidenceof addiction was properly excluded as a basis for showing “involuntari
s.943.70Q ness”. Loveday v State,74 Wis. 2d 503247 N.W2d 116.

(c) A Class B forfeiture if it is the persaBrd violation under Voluntary intoxication instructions were proper where the defendarfersng ]

from anon-temporary pre—psychotic condition, precipitated a temporary psychotic

$.943.7Q stateby voluntary intoxication. State Kolisnitschenko84 Ws. 2d 492267 N.w2d

(d) A Class A forfeiture if it is the persan4th orsubsequent 321(1978). R R
violation under $943.70 Theintoxication instruction did not impermissibly shift the burden of proof to the

: ) ) ) accused.State vReynosal08 Wis. 2d 499322 N.W2d 504(Ct. App. 1982).

(3) An attempt to commit a crimequires that the actor haveb A correct staterz]me_nt of the Iawdundﬁr thisdsection shog_ld beﬁo?]veyﬁdlaw;hed

i i i ; y instructing it that it must consider the evidence regarding whether the defendant
ar.] intent to perform acts and atttam a result whichadtom wasintoxicated at the time of the allegedenise. State.Foster191 Ws. 2d 14528
plished,would constitute such crime and that #otor does acts n.w.2d22(Ct. App. 1995).

towardthe commission athe crime which demonstrate unequiv_ Itis not a requirement of the defense of involuntary intoxication when intoxication

f is caused by prescription drugs that the defendant not know of the uiagicating
Oca”y' under all the circumstancethat the actor formed that effect. Intoxication resultindorm compliance with a physicianadvice will not be

intentand would commit the crime except for the interventibn deemedvoluntary because the defendant is aware of potential adversfsids.
anotherperson or some other extraneous factor Statev. Gardner230 Ws. 2d 32601 N.W2d 670(Ct. App. 1999).

X ; . To be entitled to an instruction anvoluntary intoxication, the defendant must
History: 1977 c. 1731981 c. 18,1983 a. 4381987 a. 3321989 a. 3361991 . ,meforward with credible and sigient evidence of intoxication to the extent that
a. 17 1993 a. 98486, 1997 a. 295

: ” . . the defendant was unable to distinguish right from wrong. St&ardner230 Ws.
Thereis no crime of “attempted homicide by reckless conduct” since the comg 32, 601 N.w2d 670(Ct. App. 1999).
pleted ofense does not require intent while any attempt must demonstrate inten i
Statev. Melvin. 49 Wis. 2d 246181 N.W2d 490 lalcoholism as a defense. 53 MLR 445.
Attemptedlst degree murder wasown where only the fact of the gun misfiring .
andthe action of the intended victim prevented completion of the crime. Austin939.43 M'Stake; (1) An_honGSt error\_Nhether Qf fact oof .
State 52 Wis. 2d 716190 N.W2d 887 law other than criminal lawis a defense if it negatives the exis
Thevictim’s kicking of the defendant in the mouth and other resistance was a valishceof a state of mind essential to the crime.
extraneoudactor preventing the completion of the crime, an essential requirement . . .
for the crime of attempted rape. AdamsState57 Ws. 2d 515204 N.W2d 657 (2) A mistake as to the age of a minor or as to the existence or
Thescreams and struggles of an rape intewviteiiin were an déctive intervening  Constitutionalityof the section under which the actor is prosecuted
extrinsicforce not under thdefendang control. Leach.\State83 Wis. 2d 199265 the scope or meaning of the terms used in that section is not a
N.W.2d 495 (1978).
X L . - defense.
Thefailure to consummate the crime is not an essential element of criminal attemp} . Lo ) .
under(2). Berry v State90 Ws. 2d 316280 N.W2d 204(1979). 1he prosecutiorof an individual who relies on legal opinion of a governmental
The intervention of an extraneous factor is not an essential element of crimi (I:g\i ss?a%eocgaragugsewg_ 52%07')5'”261’8'\’&{,\12'&“3'3(1)56 an unconscionable rigidity in

att_?rr]npt._HamlfeInv Statted92 WSI' 2d r?t56 28_5th‘_"’$ 6.39(1537?);0'. 108 Wi Mistakeis not a defense to criminal negligence. A defendanibjective state of
ecrime olattempted manslaughter exists iisvensin. State.wiiver, S+ mindis not relevant to determining criminaégligence. State kindvig, 205 Wis.
2d 25,321 N.W2d 119 (1982). ‘ _ o 2d 100 555 N.W2d 197(Ct. App. 1996).
To prove attempt, the state must prove intent to commit a specific adooenpa

nied by suficient acts to demonstrate unequivocally that it was improbable that t| . . N
accused would have desisted of his or her own free will. StStewart143 Wis. 5%9-44 Adequate provocation. (1) In this section:

2d 28 420 N.W2d 44(1988). (a) “Adequate” means sfifient to cause complete lack of
y g\‘jgrsd(vli)c5‘1”5"8(@56”2“5”53“8?653",\?%‘;%tggg(rg?y:pepprfggg)‘“ed as attempts. Sta{e|f-controlin an ordinarily constituted person.
The mea’ning of “have an intent to” in sub. (3) is discussed. Stateeks,165 (b) “Provocation” means something which the defendant rea
Wis. 2d 200477 N.W2d 642(Ct. App. 1991). sonablybelieves thentended victim has done which causes the
Whena sentence for an attempted crime is subject to repeater enhancementgdfandant to lack self-control completely at timee of causing
maximumpenalty for the underlying crime is halved under sub. (1), then the enhan th
is added tahat penalty State vBush,185 Wis. 2d 716519 N.W2d 645(Ct. App. atn.
1994). (2) Adequateprovocation is an ffmative defense only to

The intervention of an extraneous factor that prevents the commission of a CrWSt—degreeintentional homicide and mitigates thafeofse to
isirrelevant to an attempt to comrttiie crime unless the factor may negate the inte'ﬁ@d—degremtentional homicide

to commit the crime. That a defendant believed he was acquiring stolen prop
whenthe property was not actually stolen did po¢vent the prosecution of the  History: 1987 a. 399

defendanfor attempt to receive stolen propertgtate vKordas,191 Ws. 2d 124 Judicial Council Note, 1988:Sub. (1) codifies \i8consin decisions defining

528 N.W2d 483(Ct. App. 1995). “heatof passion” under prior s. 940.05ydR v State 115 Ws. 488 (1902); Johnson

Attemptedfelony murder does not exist. Attempt requires intent, and the crimewfState, 129 . 146 (1906); Carlone Btate, 150 \i8. 38 (1912)Zenou v State,
felony murder is complete without specific intent. StatBriggs,218 Wss. 2d 61 4 Wis. 2d 6551958);Statev. Bond,41 Ws. 2d 219(1969); State Williford, 103
579 N.W2d 783(Ct. App. 1998). Wis. 2d 98(1981).

Theconduct element of sub. (3)datisfied when the accused engages in conduct Traditionally, provocatiorhad 2 essential requirements. Statilliford, supra.,
thatdemonstrates thanly a circumstance beyond the accusedntrol could pre  at113. The first reflected in sub. (1) (b), is subjective. The defendant must have acted
ventthe crime; that it has become tate to repent and withdravtate vHenthorn,  in response to provocation. This necessitates an assessment of the particular defen
218Wis. 2d 526581 N.W2d 544(Ct. App. 1998). dant'sstate of mind at the time of the killing. The 2nd requirement, reflected in sub.
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(1) (a), is objective. Only provocation fiofent to cause a reasonable person to lose Thestate must disprove an asserted coercion defense beyond a reasonable doubt.
self-controlcompletely is legally adequate to mitigate the severity of temsé. Moesv. State91 Ws. 2d 756284 N.W2d 66(1979).

Sub. (2) clarifies that adequate provocation is dirraftive defense to first—
degreeintentional homicide. Although adequate provocation does not negate thgg 47 Necessity. Pressuref natural physical forces which

¢ : . jate 4igg
intentto kill such that the burden of persuasion rests on the state by constitutio . . :
principals(Mullaney v Wilbur, 421 U.S. 684(1975), Wsconsin has chosen to place gghseShe actonreasonably to believe that his or her act is the Only

the burden of disproving this defensive matterte prosecution beyond a reason meansof preventing imminent public disaster imminent death
abledoubt. State.\Lee,108 Ws. 2d 1(1982). Since adequate provocation is not agyp great bodily harm to the actor or another and which causes him

affirmative defense to 2nd-degree intentional homicide, fscéfs to mitigate the . . !
severityof an intentional homicide from first to 2nd degree. [Bill 191-S] or her so to act, is a defense to a prosecution for any crime based

onthat act, except that if the prosecution is for first—-degree-inten
939.45 Privilege. The fact that the actar conduct is privi tional homicide, the degree of the crimeésluced to 2nd-degree
leged,although otherwise criminal, is a defense to prosecution fatentionalhomicide.
any crime based on that conduct. The defense of privilege can bistory: 1987 a. 399

f ; i . Judicial Council Note, 1988:This section is amended by conforming references
claimedunder any of the foIIowmg ClrcumStanC?S' to the statute titles created by this bill. Since necessity mitigates first-degree inten
(1) Whenthe actors conduct occurs under circumstances abnal homicide to 2nd degree, itaviously not a defense to prosecution for the latter
coercionor necessity so as to be privileged unded39.460r  crime.[Bill 191-S] _ _
939.47 or The defense of necessity was unavailaolelemonstrator who sought to stop a
“Th o shipmentof nuclear fuel orthe grounds of safetyState vOlsen,99 Ws. 2d 572299
(2) Whenthe actors conduct is in defense of persons or propN.W.2d632(Ct. App. 1980).
erty under any of the circumstances described i939.48 or Heroinaddiction is not a “natural physical force” as used in this section. An addict,
h caughtinjecting heroin in jail, who was not provided methadone in jail as had been
939.49 or promisedo him, was not entitled @ssert the necessity defense to agehef posses
(3) Whenthe actots conduct is in good faith arnislan appar sionof heroinbecause his addiction ultimately resulted from his conscious decision

ently authorized and reasonable fulfiliment of any dutiesmita fpsg?fglé%;‘_g flegal drugsState vAnthuber 201 Ws. 2d 512549 N.W2d 477(Ct

lic office; or
(4) Whenthe actors conduct isx reasonable accomplishmen©39.48 Self-defense and defense of others. (1) A per

of a lawful arrest; or sonis privilegedto threaten or intentionally use force against
(5) (a) In this subsection: anotherfor the purpose of preventimy terminating what the per
1. “Child” has the meaning specified in98.01 (1) sonreasonablyelieves to be an unlawful interference with his or

herperson by such other person. The actay intentionally use
. o ~ only such force or threat thereof as the actor reasonably believes
child's parentstepparent or guardian; an employee of a public QF necessary to prevent or terminate the interference. The actor
privateresidential home, institution or agency in which the chilff,, ot intentionally use force which is intended or likelgénise
residesor is confined or that provides services to the child; or aiyaihor greatbodily harm unless the actor reasonably believes
otherperson legally responsible for the clsldvelfare in a resi 4t gch force is necessary to prevent imminent death or great
dentialsetting. , o _bodily harm to himself or herself.

(b) When the actts conduct is reasonable discipline of a child - 5y proyocationaffects the privilege of self-defense as-fol
by a person responsible for the clslavelfare. Reasonable disci |5,

pline mayinvolve only such force as a reasonable person b(_alieves(a') A person who engages in unlawful conduct of a type likely
is necessarylt is never reasonabtiiscipline to use force which provoke others to attack him or her and thereby does provoke
is intended to causgreat bodily harm or death or creates an unrelp . . - <
sonablerisk of great bodily harm or death. an attack is not entitled to claim theivilege of self-defense
6) Whenf th the actoconduct isrivileaed againstsuch attackexcept when the attack which ensues is of a
b gh) N te? orany other rea}son f?ha tcctm uctipnvileged e causingthe person engaging in the unlawful conduct te rea
yHistgrf_' iggsgyl%g%?)’g'ﬂ%g?2"2302198;35133?1%55 o1 sonablybelieve that he or she is in imminent danger of death or
The privilege under sub. (3) for publicfafials acting withapparent authority did greatbodily harm' lr.] .SUCh a case, the person engaging in the
notapply to a volunteer fire fighter driving while under the influence ofxicant. ~ Unlawful conductis privileged to act in self-defense, but the-per
Statev. Schoenheidel,04 Wss. 2d 114, 310 N.W2d 650(Ct. App. 1981). sonis not privileged to resort to the use of force intended or likely
(5)ASf?:tteef\,%éi?tl'gsav\fse’ggm'eegfgyl\fﬁg%”jg?c?fAth %“gf)”“e under sub. tg cause death to the perseassailant unless the person reason
A mothefs live-in boyfriend dichot have parental immunity under sub. (5). Théably believes he or she has ex_hausted every other reas_onable
boyfrienddid not have legal responsibility for the motiseshildren, and the terpar ~ Meansto escape from or otherwisaroid death or great bodily

entwill not be interpreted to include persandoco parentis. State Bodd,185 Ws. i i i
5560 518 N W24 300(CL App. 1004) harmat the hands of his or her assailant

3. “Person responsible fahe childs welfare” includes the

A convicted felors possession of a firearm is privileged under sub. (Bhited (b) The privilege lost by provocation may be regained if the
(ef;;g)erated:lrcumstances. State @oleman 206 Ws. 2d 198556 N.w2d 701 actor in good faith withdraws from the figahd gives adequate
The common law privilege to forcibly resist an unlawful arrestisogated. State noticethereof to his or her assailant.
v. Hobson218 Wis. 2d 350577 N.W2d 825(1998). (c) A person who provokes an attack, whether by lawful or

Thereis no statutory or common law privilege for the crime of carrying a concealghlawful conduct, with intent to use sueah attack as an excuse
weaponunder s. 941.23. StateDundon,226Wis. 2d 654594 N.W2d 780(1999). to cause death Oll’ grehodily harm to his or her assailant is not

939.46 Coercion. (1) A threat by a person other than théntitiedto claim the privilege of self-defense. .
actor’scoconspirator which causes the actor reasonably to believe(3) The privilege ofself-defense extends not only to the inten
thathis or her act is the only means of preventing imminent dedi@nal infliction of harm upon a real apparent wrongdogbut
or great bodily harm to the actor or another and which causes ilgoto theunintended infliction of harm upon a 3rd person, except
or her so to act is a defense to a prosecution for any crime ba§@dif the unintended infliction of harm amounts to the crime of
onthat act, except that if the prosecution is for first-degree-intdiist-degreeor 2nd-degree reckless homicide, homicide by negli
tional homicide, the degree of the crimeésluced to 2nd-degreegent handling of dangerous weapon, explosieesfire, first-
intentionalhomicide. degreeor 2nd-degreeeckless injury or injury by negligent han
(2) It is no defense to a prosecution of a married person t%f‘g of dangerous weapon, explosives or fire, the actor is liable
thealleged crime was committed by command of the spouse fig Whichever one of those crimes is committed.
is there anypresumptiorof coercion when a crime is committed (4) A person is privileged to defend a third person from real
by a married person in the presence of the spouse. or apparent unlawful interference by another uridersame con
History: 1975 c. 941987 a. 399 ditions and by the same means as those under and by which the
Judicial Council Note, 1988:Sub. (1) is amended by conformireerences to the personis privileged to defend himself or herself from real or
statutetitles created by thibill. Since coercion mitigates first—degree intentiona parenunlawful interference, provided that the person reason

I
homicideto 2nd degree, it is obviously not a defense to prosecution for the Iarﬁ% . .
crime. [Bill 191-S] ably believes that théacts are such that the third person would be
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privilegedto act in self-defense and that the persartervention PENALTIES.
is necessary for the protection of the third person.

(5) A person is privileged to use force against another if tR89.50 Classification of felonies. (1) Except as provided
personreasonably believes that to use such force is necessarintss.946.43 (2m) (g)946.83and946.85 felonies in chs939to
preventsuch person from committing suicide, but this privileg€51 are classified as follows:
doesnot extend to the intentional use of force intended or likely (a) Class A felony

to cause death. (b) Class B felony
(6) In this section “unlawful” meanither tortious or (bc) Class BC felony

expresslyprohibited by criminal law or both. (c) Class C felony

History: 1987 a. 3991993 a. 486

Judicial Council Note, 1988:Sub. (3) is amended by conformirgjerences to the (d) Class D felony
statutetitles as &ected by this bill. [Bill 191-S] (e) Class E felony

When a defendant testifies that he did not intend to shoot or use forze i : P
claim self-defense. CleghornState55 Ws. 2d 466198 N.W2d 577 (2) Afelony is a Clas#, B, BC, C, D or E felony when it is

Sub.(2) (b) is inapplicable to a defendant where the nature of the initial provo&0 Specified in ch€39to 951
tion is a gun—in—hand confrontation of an intended victim by a self-identified robber (3) Penalties for felonies are as follows:
Underthese circumstances theended victim is justified in the use of force in the o i )
exerciseof the right of self-defense. Ruf Statef5 Ws. 2d 713223 N.W2d 446 (a) For a Class A felonyife imprisonment.
Whethera defendqm' beliefwas reasonable under subs. (1) and (4) depends, in (b) For a Class B felomj/mprisonment not texceed 60 years.
part,upon the parties’ personal characteristics and histories and whethenesrents .
continuous. State vJones147 Ws. 2d 806434 N.W2d 380(1989). (bc) For a Class BC felony fine not to exceed $10,000 or

Self-defensand evidence of a victimreputation for violence are discussed. Stattmprisonmentnot to exceed 30 years, or both.
v. Daniels,160 Ws. 2d 85465 N.W2d 633(1991). . . .
Imperfectself-defense contains an initial threshold element requiring a reasonable(c) Fora Class C felonya fine not to exceed $10,000 or impris
belief that the defendant was terminatimginlawful interference with his or her per ONMentnot to exceed 15 years, or both.

son. State vCamachol76 Ws. 2d 860501 N.W2d 380(1993). (d) For a Class D felom)a fine not to exceed $10,000 or

Thereasonableness of a persobélief under sub. (1) is judged from the positio ;
of a person of ordinary intelligence and prudence in the same situation as the de?tmcpnsonmenmm to exceed 10 years, or both.

an{,rk)td a person identiﬁal to thel %eftendarg placedtin_tr;e same sittéattri]ondan thg d?fenC(e) For a Class E felong fine not to exceed $10,000 or impris
ant. A defendang psycho-social history showimpast violence toward the defendan
is generally not relevant to this objective standard, although it may be relevant, agriH,nem_nOt to exceed 5 years, or bOthj
spousahbuse cases, where tgiors are the homicide victim and defendant. State History: 1977 c. 1731981 c. 2801987a. 33%5.64,1993 a. 1941995 a. 691997
v. Hampton 207 Ws. 2d 369558 N.W2d 884(Ct. App. 1996). a.283 1999 a. 188

Theright to resist unlawful arrest is not part of the statutory figiself defense, . . .
butis a common law privilege, which is abrogated. Statetson218 Ws. 2d 350 939.51 Classification of misdemeanors. (1) Misde-
S77N.W.2d 825(1995). meanorsn chs.939to 951 are classified as follows:

While there is no statutory duty tetreat, whether the opportunity to retreat was T !
availablegoes to whether the defendant reasonably believed the force used was nec(a) Class A misdemeanor
essaryto prevent an interferenagth his or her person. A jury instruction to that i
effectwas proper State YWenger225 Ws. 2d 495593 N.W2d 467(Ct. App. 1999). (b) Class B misdemeanor

A person may employ deadly force against anptifiche person reasonably (c) Class C misdemeanor

believesthat force is necessary to protect a 3rd person os se#f’ from imminent ; i i
deathor great bodily harm, without incurring civil liability for injury to the other (2) A misdemeanor is a Class A, B or C misdemeanor when

Clarkv. Ziedonis 513 F 2d 79 it is so specified in ch939t0 951
Self-defense—prior acts of the victim. 1974 WLR 266. (3) Penalties for misdemeanors are as follows:
State v. Camacho: The Judicial Creation of an Objective Element tisédnsin’s ; :
Law of Imperfect Self-defense Homicide. Leis&895 WLR 742. (a) I_:or a Clasé misdemeanora fine not to exceed $10,000
or imprisonment not to exceed 9 months, or both.
939.49 Defense of property and protection against (b) For a Class B misdemeanarfine not to exceed $1,000 or

retail theft. (1) A person is privileged to threateniatention  imprisonmentnot to exceed 90 days, or both.

ally use force against another for the purpose of preventing or ter (c) For a Class C misdemeanarfine not to exceed $500 or
minatingwhat the person reasonaltiglieves to be an unlawful imprisonmentnot to exceed 30 days, or both.

interferencewith the persois property Only such degree of force  History: 1977 c. 1731987 a. 33%.64; 1997 a. 35

or threat thereof may intentionally lieed as the actor reasonablyé L ,

believesis necessary to prevent @rminate the interference. 1t939.52 Classification of forfeitures. (1) Except as pro
is not reasonable to intentionally use force intended or likely ddedin $s.946.86and946.87 forfeitures inchs.939to 951 are
causedeath or great bodily harm for the sole purpose of deferfd@ssifiedas follows:

of ones property (@) Class A forfeiture.

(2) A person is privileged to defend a 3rd persqgeroperty  (b) Class B forfeiture.
from real or apparent unlawful interferencediyother under the  (c) Class C forfeiture.
sameconditions and by the same means as thosier and by  (d) Class D forfeiture.
which the person is privileged to defehi or her own property  (g) Class E forfeiture.
from real orapparent unlawful interference, provided that the per (2) A forfeiture is a Class A, B, C, D or E forfeiture wheisit
sonreasonably believes that the facts sweh as would give the P

g : -~ sospecified in chs939to 951

3rd person the privilege to defend hishar own propertythat his (3) Penalties for forfeitures are as follows:
o hfe r intervention is necessary for the protectiothof3rd per (a) For a Class Aorfeiture, a forfeiture not td exceed $10,000
son’sproperty and thathe 3rd person whose property the person e ' U
is protectingis a member of his or her immediate family or heuse (b) For a Class B forfeiture, a forfeiture not to exceed $1,000.
hold or a person whose property erson has a legal duty to pro  (c) For a Class C forfeiture, a forfeiture not to exceed $500.
tect,or is a merchant and the actor is the merchammtiployee or ~ (d) For a Class D forfeiture, a forfeiture not to exceed $200.
agent. An diicial or adult employee or agent of a library is privi  (e) For a Class E forfeiture, a forfeiture not to exceed $25.

legedto defend the property of the library in the manner specifiedistory: 1977 ¢. 1731981 c. 2801987 a. 1711987 a. 332.64; 1989 a. 121
in this subsection.

(3) In this section “unlawful’ meanwither tortious or 939.60 Felony and misdemeanor defined. A crimepurn
expresslyprohibited by criminal law or both. ishableby imprisonment in the iconsinstate prisons is a felony
History: 1979 c. 2451981 c. 2791993 a. 486 Every other crime is a misdemeanor

Flight on the parof one suspected of a felony does not, of itself, warrant the useHistory: 1977 c. 418.924 (18) (e)
of deadly force by an arrestingfiokr and it is only in certain aggravated circum A statutory ofensepunishable by imprisonment of one year or less in an unspeci
stanceghata police dficer may shoot the person he is attempting to arrest. Clarkfied place of confinement may result in confinement in a state prison and, therefore,
Ziedonis,368 F Supp. 544 is a felony regardless of the classification of théeofe at the time of the statute’
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enactment.State ex rel. McDonald Douglas County Circuit CL00 Ws. 2d 569 tion for a serious sex fe#fnse, the court may place the person on
302N.W.2d 462(1981). one period of lifetime supervision only A period of lifetime
supervisionordered for a person sentenced for nibas one con

convictedof an act or omission prohibited by statute and félljction begins at whichever of the times specified in £BJis the

which no penalty is expressed, tberson shall be subject to a-for atest.
feiture not to exceed $200. (5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW-

ERSAND DUTIES OF DEPARTMENT. (a) A person placed on lifetime

supervisionunder this section is subject to the control of the

h departmentunder conditions set by the court and regulations
‘establishedby thedepartment that are necessary to protect the

939.61 Penalty when none expressed. (1) If a persoris

(2) If a person is convicted of a misdemeanor under state |
for which no penalty is expressed, the person mafjnee not
morethan $500 or imprisoned not more than 30 days or bot

H(3) (.Zolr;;ryonllgw penalties are abolished. public and promote theehabilitation of the person placed on-life
istory: c. time supervision.
939.615 Lifetime supervision of serious sex offend - _ (am) The department may temporarily take a person on life
ers. (1) DerINITIONS. In this section: time supervision into custodif the department has reasonable

(a) “Department’ means the department of corrections. ~ 9roundsto believe that the person has violated a condition of regu
— N S lation of lifetime supervision. Custody under this paragraph may
(b) “Serious sex éénse” means any of the following: lastonly as longgs is reasonably necessary to investigate whether
1. A violation, or the solicitation, conspiracy or attempt tghe person violated a condition or regulation of lifetiswpervi
commita violation, of s940.22 (2)940.225 (1)(2) or(3),948.02  sjonand, if warranted, to refer the person to the apprompiate
(1) or (2), 948.025 (1)948.05 (1)or (1m), 948.055 (1)948.06  cuting agency for commencement of prosecution under (3.
948.07 948.08 948.11 (2) (a) 948.120r 948.13 (b) The department shall clgara fee to a person placed on life
2. Aviolation, or the solicitation, conspiracy or attempt t§ime supervision to partiallyeimburse the department for the
commita violation, under ctB40, 943 944 or 948 other than a costsof providing supervision and services. The department shall
violation spe'CIfled in subdl., if the court determines that one Ofsetvarying rates for persons p|aced on lifetime Supervibmd
the purposedor the conduct constituting the violation was for thgn abiiity to pay and with the goal of receiving at least $1 per day
actor'ssexual arousal or gratification. if appropriate, from each person placediifetime supervision.

(2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (&) Except The department may decide not to i@ fee while a person
asprovided in par(b), if a person is convicted of a sericsesx placedon lifetime supervision is exempt as provided under par
offenseor found not guilty of a serious seXaise by reason of (c). The department shall collect moneys for the feesgeldar
mentaldisease or defect, the court mayaddition tosentencing underthis paragraph and credit those monteythe appropriation
the person, placing the person probation arif applicable, com accountunder s20.410 (1) (gh)
mitting the person under 871.17 place the person difetime (c) The department may decide not to geaa fee under par
supervisionby the department if notice concerning lifetimper  (b) to any person placed on lifetime supervision while he or she
vision was given to the persamder s973.125and if the court meetsany of the following conditions:
determineghat lifetime supervision of the person is necessaryto | | unemployed.

protectthe public. ; . . .
o - 2. Is pursuing a full-time course of instruction approved by
(b) A court may not place a person on lifetime supervisiqie department.

underthis section if the person was previously placed on lifetime 3. s undegoing treatmenapproved by the department and
supervisionunder this section for @arior conviction for a serious . .bl i €9 K 9 PP y p

sexoffense or a prior finding afot guilty of a serious sexfefise IS unable to work. . .
by reasorof mental disease or defect and that previous placement 4- Has a statement from a physician certifying to the depart
on lifetime supervision has not been terminated under(§jb. Mentthatthe person should be excused from working for medical

(c) If the prosecutor is seeking lifetime supervision fpea reasons.
sonwho is chaged with committing a serious sexarse speei (6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (@)
fied in sub.(1) (b) 2, the court shall direct that the trigirfact find  Subjectto par (b), a persorplaced on lifetime supervision under
aspecialverdict as to whether the conduct constituting tfense this section may file a petition requesting that lifetime supervision
wasfor the actots sexual arousal or gratification. beterminated. A person shall file a petition requestergina

(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to suk(4) tion of lifetime supervision with the court that ordered the lifetime

the period of lifetime supervision on which a person is place%'perv's'on' . » . L
underthis section shall begin at whichever of the following times, (P) 1. A person may not file a petition requesting termination

is applicable: of lifetime supervision if he or she has been convicted of a crime
(a) If the person is placed on probation for the serious Sggg\twas committed during the period of lifetime supervision.
offense,upon his or her dischge from probation. 2. A person may not file a petition requesting termination of

(b) If the person is sentenced to prison for the serious %j%gtime supervision earlier thabb years after the date on which

; . e period of lifetime supervision began. If a person filpgtiion
8E?S§G’Upon his or her dischge from parole or extended Su'perrequestingermination of lifetime supervision at any time earlier

than15 years after the date on which the pedblifetime super

oﬁé%)selgr:gespgé'sr?n ri:I :aesnggr}fgﬁq tor.gkr)i;g: ;%r ggeofiug“ﬁa‘;\%ion began, the court shall deny the petition without a hearing.
: ng pr u (c) Upon receiving a petition requesting termination of life

reachedhe expiration date of his or heentence, upon his or her,. - .
releasefrom prison. time supervision, the court shall send a copy of the petitidineto

. district attorney responsible for prosecuting the serious sex
(d) 1If the person has been committed to the departmentfensethat was the basis for the order of lifetisepervision.

healthand family servicesinder s.971.17for the serious Sex ypon receiving a copy of a petition sentttin or her under this

offense,upon the termination of his or her commitment under Paragraph.a district attorney shall conduct a criminal history

971.17(5) or his or her dischge from the commitment under s.;ocordsearch to determine whether the petisas been convicted

971.17 (6) whichever is applicable. of a criminal ofense that was committed duritiee period of life
(e) If par (), (b), (c) or (d) does not applyupon the person time supervision. No later than 30 dafterthe date on which he
beingsentenced for the serious sefenbe. or she receives the copy of the petition, the district attorney shall

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE reportthe results of the criminal history record search to the court
IMPOSED. If a person is being sentenced for more than one convémdmay provide a written response to the petition.
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(d) After reviewing the report of the district attorney submittetinue to comply with the reportingequirements for life under s.
underpar (c) concerninghe results of a criminal history record301.45(5) (b) or for as long as he or she is in this state uader
searchthe court shall do whichever of tf@lowing is applicable: 301.45(5m) (b)

1. If the report of the district attorney indicates thatpbeson (7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME
filing the petition has been convicted of a crimingleoke that supervision. (a) No persoplaced on lifetime supervision under
wascommitted during the periaaf lifetime supervision, the court this section may knowingly violata condition or regulation of
shalldeny the persos’petition without a hearing. lifetime supervision establishday the court or by the department.

2. If the report of the district attorney indicates thatptbeson (b) 1. Except as provided in sul2d.whoever violates paja)
filing the petition has not been convicted of a crimin&mde that is guilty of a Clas#\ misdemeanor

wascommitted during the periaaf lifetime supervision, the court 2. Whoever violates pa@) is guilty of a Class E felony if the
shall order theperson to be examined under. i), shall notify  sameconduct that violates pgg) also constitutes a crime that is
the department thatt may submit a report under pgm)and 5 fejony,

shall schedule a hearing on the petition to be conducteuicas (©) If a persoris convicted of violating pata) for the same

vided under par(f.).. = . o conductthat resulted in the person being convicted of another
(e) A person filing a petition requesting terminatiorlitetime  crime, the sentence imposed for the violation of arshall be
supervisiorwho is entitled to a hearing under ff@) 2.shall be -~ consecutiveto any sentence imposed for the other crime.
examinedby a person who is either a physic@ra psychologist  pistory: 1997 a. 2751999 a. 389.
licensedunder ch455and who is approved by the coufthe phy
sician or psychologist who conducts an examination under t489.62 Increased penalty for habitual criminality .
paragraphshall prepare a report of his or her examination that) If the actor is a repeates thaterm is defined in sulf2), and
includeshis or her opinion of whether the person petitioning fahe present conviction is for any crinfer which imprisonment
terminationof lifetime supervision is a danger to publithe phy  maybe imposed, except for an escape und@4.42or a failure
sicianor psychologist shall file the report of his or her examinatiaf report under s946.425 the maximum term of imprisonment
with the court within 60 days after completing the examinatioprescribecby law for that crime may be increased as follows:
andthe court shall provide copies of the report to the person filing (a) A maximum term of one year or less may be increased to
the petition and the district attorney who received a copy of ﬂﬁ%t more than 3 years.

erson’spetition under paKc). The contents of the report shall .
P Y parc) P (b) A maximum term of more than one year but not ntioaa

be confidential until the physician or psychologisttifies at a 10 years may be increased by not more than 2 years if the prior

hearingunder par(f). The person petitioning for termination of o ; e d by not than 6
lifetime supervision shall pay the cost of an examination requir%ﬂnv'C lonswere Tor misaémeanors and by not more than & years
If the prior conviction was for a felony

underthis paragraph. s .
(em) After it receives notification from the court under. pay (c) A maximumterm of more than 10 years may be increased
lerpot more than 2 years if the prior convictions were for misde

2., the department may prepare and submit to the court a re . ) et
concerninga person who has filedgetition requesting termina meanorsand by not more than 10 years if the prior conviction was

tion of lifetime supervision. If the department prepares and sifr @ felony .

mits a report under this paragraph, the report shall include infor (2) Theactor is a repeatertifie actor was convicted of a felony
mation concerning thepersons conduct while on lifetime duringthe 5-year period immediately preceding thenmission
supervisionand an opinion as to whethéetime supervision of of the crime for whiclthe actor presently is being sentenced, or
the person is still necessary to protect the public. When a repbihe actomwas convicted of a misdemeanor on 3 separate occa
preparecunder this paragraph has been received by the court, $ignsduring that same period, which convictions remain of record
courtshall, before the hearing under 8, disclose theontents andunreversed. It is immaterial that sentence was stayed, with
of the report to the attorney for the person who filed the petititveldor suspended, or that the actor was pardoned, unless such par
andto the district attorneyWhen the person who filed the petitiondon was granted on the groundiohocence. In computing the

is not represented kgn attorneythe contents shall be disclosedorecedings—year period, time which the actor spent in actual con
to the person. finementserving a criminal sentence shall be excluded.

(f) A hearing on a petition requesting termination of lifetime (2m) (a) In this subsection:
supervisiormay not be conducted until the person filing the-peti  1m. “Serious child sex éénse” means any of the following:
tion has been examined and a report of the examination has beery A violation of $948.02 948.025948.05 948.055948.06

filed as provided under pge). At the hearing, the court shall takeg48_oz 948.080r 948.0950r 948.300r, if the victim was a minor

evidenceit considers relevant to determining whether lifetimgpqihe convicted person was not the victmarent, aiolation
supervisiorshould be continued becaube person who filed the ¢ 5 940 .31 ’

petitionis adanger to the public. The person who filed the petition
andthe district attorney who received the petition under (o@r
may offer evidence relevant to tligsue of the persantdangerous
nessand the continued need for lifetime supervision.

(g) The court may grant a petition requesting termination o

b. A crime at any time under federal law or the law of any
otherstate grprior to July 16, 1998, under the law of this state that
is comparable to a crime specified in subih. a.

N 2m. “Serious felony” means any of the following:

lifetime supervision if it determines after a hearing under(fiar & Any felony under s961.41 (1) (1m) or (1x) if the felony
thatlifetime supervision is no longer necessary to protegptibe IS Punishable by a maximum prison term of 30 years or more.
lic. b. Any felony under s940.01 940.02 940.03 940.05

(h) If a petitionrequesting termination of lifetime supervision940-09(1), 940.16 940.19 (5)940.195 (5)940.21 940.225 (1)
is denied after a hearing under [, the person magot file a  Or (2), 940.305 940.3], 941.327 (2) (b) 4.943.02 943.10 (2)
subsequenpetition requesting termination of lifetime supervisiof$43.23(19), (1m) or (1r), 943.32 (2)946.43 (1m)948.02 (1)or
until at least 3 years have elapsince the most recent petition(2), 948.025948.03 (2) (apr(c), 948.05 948.06948.07948.08

(i) If the court grants a petition requesttegmination of life c. The solicitation, conspiracy or attempt, unde®939.3Q
time supervision and the person is registered with the departm@@®-310r 939.32 to commit a Class A felony
unders.301.45 the court may also order that the personisnolon d. A crime at any time under federal law or the law of any
gerrequired to comply with the reporting requirements under atherstate oy prior to April 28, 1994, under the law of this state
301.45 This paragrapboes not apply to a person who must-corthatis comparable to a crime specified in subm. a, b. orc.
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(b) The actor is a persistent repeater if one of the fo||owinS$Enhancemean a sentence under this section does not violate diedypardy
applieS' atev. James169 Ws. 2d 490485 N.W2d 436(Ct. App. 1992).

. . This section does not grant a trial court authority to increase a punitive sanction for

1. The actor has been convicted of a serious felony on 2cefitemptof court. State.. Carpenterl79 Ws. 2d 838508 N.w2d 69(Ct. App.
moreseparate occasions at any time precetliegserious felony 19??- e is chaedwith orovi _ - § that it ies within 1

H H H e state IS chaed with proving a prior conviction an at It lies within the

for which he or she presently is being sentengeder ch973 ¢ oo indow of sub. (2). State Goldstein182 Ws. 2d 251513 N.W.2d 631(Ct.
which convictions remain of record and unreversed afithe 2 App. 1994).
or more previous convictions, at least one conviction occurredh guilty plea withouta specific admission to repeater allegations is néitirft
beforethe date of violation of deast one of the other felonies fort® establish the facts necessary to impose the repeater penalty enStatearZim-

hich th . | icted mermann;185 Wis. 2d 549518 N.W2d 303(Ct. App. 1994).
which the actor was previously convicted. Whena defendant does not admit to habitual criminalitg state must prove the

2. The actohas been convicted of a serious child séxsfe allegedrepeater status beyond a reasonable doubt. Sfakerault,187 Ws. 2d
: : . L 125,522 N.W2d 264(Ct. App. 1994).
onat leaSt. one OC.CaSI()n at any time p_recedlngalteof violation . A commitment under the Sex Crimes LaW. 975, is not a sentence under sub. (2).
of the serious child sex feihse for which he or she presently iSstatev. Kruzycki, 192 Ws. 2d 509531 N.W2d 429(Ct. App. 1995).

being sentenced under cB®73 which conviction remains of sub. (2m) (b) izonstitutional. It does not violate the guaranty against cruel and
unusualpunishment, the principal of separation of powers or the guaranty of equal

recordand unreversed. . _ . protection. State vLindsey 203 Ws. 2d 423554 N.W2d 215(Ct. App. 1996).

~ (bm) For purposes of countingcanviction under pacb), it A conviction for purposes of sub. (2) occurs when the judgment of conviction

is immaterial that the sentence for theevious conviction was unders. 972.13 is entered, not the date that guilt is found. MikiState212 Ws.

stayed,withheld or suspended, or that the actor wasdoned, 29859569 N.W2d 765(Ct. App. 1997).

. Section973.13 commands that all sentences in excess of that authorized by law be
unlessthe pardon was granted on the ground of innocence. declaredvoid, including the repeater portion of a sentence. Prior postconviction

i i H H motionsthat failed to challenge the validity of the sentence do not bar seeking relief
() Iftheactoris a pergstent repgame term of imprison from faulty repeater sentences. StatElowers,221 Ws. 2d 20586 N.W2d 175(Ct.
mentfor the felony for which the persistent repeater presently Agp. 1998).
being sentenced under cB73is life imprisonment without the  Sub.(2m) (b) does not violate constitutional equal protection requirem8tese

il fai v. Block, 222 Ws. 2d 586587 N.W2d 914(Ct. App. 1998).
possibility of parole or extended supervision. Whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), then

(d) If a priorconviction is being considered as being coverecﬁiargelcthe ﬁefendané as al drepeater under iub- (2hm) infwmh : ation,r:;gbagdongd
N eearlier chages ana cou not resurrect them when the attege ved to be
underpar (a) 1m. bor2m. d.as comparable to a felony specifiedf TR 20 vThoms228 Ws. 2d 868599 N.W2d 84(Ct. App. 1999).
underpar (a) 1m. a.or 2m. a, b. or c., the conviction maype Confinementime spent on various parole holds qualifies as actual confinement

countedas a prior conviction undpa[ (b) 0n|y if the court deter servinga criminal sentence thereby extending the 5-year period under sub. (2). State
; ; ; : Price,231 Ws. 2d 229231 N.W2d 229(Ct. App. 1999).

mlnes,be_yc_)nd aeasonable_ doubt, that the V|_0_Iat|on relating to Jailtime served as a condition of probation is time spent in confinement under sub.

thatconviction would constitute a felony specified under @gr (2) and is excluded from calculating the staiténe period. State Crider 2000

1m.a.or2m. a, b. orc. if committed by an adult in this state. W!App 84,234 Ws. 2d 195610 N.W2d 198

Iovéisn)g Igé@ﬁiﬁgglon felony” and “misdemeanor” have the f0|939.621 Increased penalty for certain domestic abuse

. . . offenses. If a person commits aact of domestic abuse, as
_ (&) In case of crimes committed in this state, the terms do nlinedin 5.968.075 (1) (aand the actonstitutes the commission
includemotor vehicle denses under ch841to349and ofenses o 5 ¢rime, the maximum term of imprisonment for that crime may
handledthrough proceedings in the court assigned to exercisgincreased by not more than 2 years if the crime is committed
jurisdiction underchs.48 and938, but otherwise have the mean g ring the 72 hours immediately following an arrest for a demes
ings designated in €39.60 tic abuse incident, as set forth in%8.075 (5) The 72-hour

(b) In case of crimes committed in other jurisdictioti® periodapplies whether or not there has been a waiver byidtie

termsdo not include those crimes which are equivalent to motgrders.968.075 (5) (c) The victim of the domestic abuse crime
vehicle offenses under ch841 to 349 or to ofenses handled doesnot have to be the same as the victim of the domestic abuse
throughproceedingén the court assigned to exercise jurisdictioincidentthat resulted in tharrest. The penalty increase under this
underchs.48 and938 Otherwise, felony means a crimhich  sectionchanges the status of a misdemeanor to a felony
underthe laws of that jurisdiction carries a prescribed maximumdHistory: 1987 a. 3461995 a. 304
penaltyof imprisonment in a prison or penitentiary for grear
or more. Misdemeanor means a crime which does not carry a #89.622 Committing a serious sex crime while
scribedmaximum penalty sfitient to constitute it a felony and infected with acquired immunodeficiency syndrome,
includescrimes punishable only by a fine. HIV or a sexually transmitted disease. (1) In this section:

History: 1977 c. 4491989 a. 851993 a. 289483 486, 1995 a.77, 448 1997 (a) “HIV” means any strain Of human immunodeficiency

a ggsff‘efzfénizfFlgf’grﬁ'cg’jffé 15858373.12 virus, which causes acquired immunodeficiency syndrome.

Impositionof a 3-year sentence as a repeater is not cruel and unusutiagm (b) “Serious sex crime” means a violation 0940.225 (1)or
the present dense only involved the stealing of 2 boxes of camdhich carries a  (2) 948.02 (1)or (2) or 948.02
maximumsentence of 6 months. HansorState48 Wis. 2d 203179 N.w2d 909 (2).9 ? 02 (1jor (2) 0 9 8.0 _5 R .

A repeater chge must be withhelttom the jurys knowledge since it is relevant (C) _Sexuallytr_a_nsmltted d|sea5_e means syphilis, gonorrhea,
only to sentencing. Mulkovich. \Btate;73 Ws. 2d 464243 N.W2d 198 hepatitisB, hepatitis C or chlamydia.

This section authorizes penalty enhancement only when the maximdenlying “Qinnifi ” ii ;
sentencds imposed. The enhancement portion of a sub—-maximum serigence (d) SIgﬂIfICE}I’]ﬂy eXposed. ”.‘eans sustaining a Conta.Ct WhIFh
vacatedas an abuse of sentencing discretion. Stattaris, 119 Ws. 2d 612350 carriesa potential for transmission of a sexually transmitted dis

N.W.2d 633(1984). ease or HIV by one or more of the following:

In sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 sepa ool ; e
ratemisdemeanors, not 3 separate court appearances. .Stfiteock, 119 Ws. 2d 1. Transmission, into a bOdy OrIfICQ or onto mucoqs mem
664, 350 N.W2d 647(1984). brane,of blood; semen; vaginal secretions; cerebrospsyat,

A courts acceptance of a guilty plea or verdict idisigint to trigger theoperation  ovial, pleural, peritoneal, pericardial or amniotic fluid; or other

of this section; completion of sentencing is not a prerequiStizte v\Wimmer, 152 i ic vigi i i
Wis. 2d 654 449 N.W2d 621(Ct. App. 1989). body fluid that is visibly contaminated with blood.

Felony convictions entered following a waiver from juvenile court are a proper 2. Exchange, during the accidental or intentional infliction of
basisfor a repeateallegation; those @nses were not *handled through” ch. 48.3 penetratingwound, including a needle puncture, of blood;
Sti;t;?;. (E?isstr;eprglizeat\)/l\fas\./vide:Z::cl):(?Jrr’:la}er?(;zzléﬁt.sgsgntzgog;e imposed fer m%lemen’va(‘:]inaI secretions; cerebrospinal, SynOVial’ pIeuraI,— peri
ple ofenses. Consecutive sentences are not required. SEeteis, 165 Ws. 2d 78, lﬂéneal,pencardlal or amniotic fluid; or other body fluid thatis-

477N.W.2d 307(Ct. App. 1991). ibly contaminated with blood.

For offenses under ch. 161 [now 961], the court may apply s. 961.48 or 939.62, but H i i
not both. State VRay 166 Ws. 2d 855481 N.W2d 288(Ct. App. 1992). 3. Exchange, into an eye, an open wound, an oozing lesion,

Eachconviction for a misdemeanor constituéeseparate occasion” for purpos:eso,r other place where a S'gnlflcant bre"’,‘kdown n t.he epldermal bf,ir
of sub. (2). State.\Hopkins,168 Ws. 2d 802484 N.W2d 549(1992). rier has occurredf blood; semen; vaginal secretions; cerebrospi
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nal, synovial, pleural, peritoneal, pericardial or amniotic flwid; (2) Thecourt shall directhat the trier of fact find a special ver
otherbody fluid that is visibly contaminated with blood. dict as to whether the underlying crime wasmmitted for the
(2) The maximum term of imprisonment for a serious sehQﬂEﬁtOf, at the direction of or in association with any criminal

crimemay be increased by not more than 5 years if all of the f@iang,with the specific intent to promotiyrther or assist in any
lowing apply: criminal conduct by criminal gang members.

. . . . History: 1993 a. 981995 a. 448
(a) At the time that he or she commits the serious sex CNME\OTE: See1993 Wis. Act 98 s.9159 for a statement of legislative intent.

the person convicted of committing the serious sex crime has a

sexuallytransmitted disease or acquired immunodeficiency sy939.63 Penalties; use of a dangerous weapon. (1) (a)
drome or has had a positive test for the presence ofatifigen |f a person commits a crime while possessing, usitiy@atening

or nonantigenic products of HIV or an antibody to HIV to use a dangerous weapon, the maximum term of imprisonment

(b) At the time that he or she commits the serious sex crinpgescribedoy law for that crime may be increased as follows:
the person convicted of committing the seri@ex crime knows 1. The maximum ternof imprisonment for a misdemeanor
thathe or she has a sexuatignsmitted disease or acquired immumay be increased by not more than 6 months.
nodeficiencysyndrome or that he or she has had a positive test for 3 |f the maximum term of imprisonment for a felony is more
the presence of HIVantigen or nonantigenic products of HIV Ofihan5 years or is a life term, the maximum term of imprisonment
anantibody to HIV _ _ ~ forthe felony may be increased by not more than 5 years.

(c) The victim of the serious sex crime was significantly 3 |f the maximum term of imprisonment for a felony is more
exposedo HIV or to the sexually transmitted disease, whicheveiian 2 years, but not morthan 5 years, the maximum term of
is applicable, by the acts constituting the serious sex crime.  jmprisonmentfor the felony may be increased byt more than

(3) This section provides for the enhancement of the max years.
mum term of imprisonment provided for the underlying crime. 4. The maximum term of imprisonment for a felony not speci
The court shall direct that the trier of fact find a special verbict fied in subd.2. or 3. may be increased by not more thayears.
to all of the issues specified in sy8). (b) The increased penalty provided in thisection does not

History: 1997 a. 276 apply if possessingusing or threatening to use a dangerous

939.623 Increased penalty; repeat serious  sex crimes. weaponis an essen_tlal elt_ament of the_crlme ghd_r_
(1) In this section, “serious sex crime” means a violatios.of __(C) This subsectioapplies only to crimes specified under chs.
940.225(1) or (2). 939t0 951 and961

(2) Whoeveris convicted of committing a felony while pos
sessingusing or threatening to usedangerous weapon shall be
sentencedo a minimum ternof years in prison, unless the sen
tencingcourt otherwise provides. The minimum term for the first
gaplicationof this subsection is 3 years. The minimum term for
any subsequent application of this subsection is 5 yekirthe

(2) If a person has one or mgmeor convictions for a serious
sexcrime and subsequently commitsaaious sex crime, the court
shall sentence the person to not less than 5 ye@amisonment,
but otherwise the penalties for tlweime apply subject to any
applicablepenalty enhancement. The court shall not place t
defendanbn probation.

History: 1993 a. 97227: 1997 a. 326 court places the person on probation or imposes a sentence less
thanthe presumptiveninimum sentence, it shall place its reasons
939.624 Increased penalty; repeat serious violent for so doing on the record. .
Cl’lmes (l) In thIS SeC'[IOh, userious VIO|ent Crimevv means a HIStOI’y. 1979 c. 14; 1981 c. 2121987 a. 33%.64; 1995 a. 448

. . Thefact that the maximum term for a misdemeanor may exeeed/ear under
violation of s.940.030r 940.05 sub.(1) (a) 1. does not upgrade the crime to felony status. Staenter 121 Ws.
(2) If a person has one or mgmeor convictions for a serious 2dF3.18, 357 N.wzd 555(198‘:))-th el and constructi —

; ; ; ; e ; ossessioencompasses both actual and constructive possessmprode a
violent crime or a crime p.umSha.‘ble by l'_fe imprisonment and SuQolation of this section, the state must prove that the defendant possessed the weapon
sequentlycommits a serious violent crime, the court shall sem facilitate the predicate feinse. State.\Peete185 Ws. 2d 255517 N.W2d 149
tencethe person to not less than 5 years’ imprisonmentthet (1994). See also State Howard,211 Wis. 2d 269564 N.W2d 753(1997).
wise the penalties for the crime appgubject to any applicable An automobile may constitute a dangerous weapon under s. 939.22 (10).. State v

Bidwell, 200 Wis. 2d 200546 N.W2d 507(Ct. App. 1996).
penaltyenhancement. The court shall not place the defendant on 0 (Ct. App )

probation. 939.632 Penalties; violent crime in a school zone.
History: 1993 a. 97 (1) In this section:
(a) “School” means a public, parochial or private school that
providesan educational program fone or more grades between

(1) (a) If a person is convicted of a crime under 689.to 948 :
' - i -~ . gradesl and 12 andhat is commonly known as an elementary
or961 committed for the benefit of, at the direction of oagsoci school.middle school, junior high school, senior high school or

ationwith any criminal gang, with the specific intent to promot;bigh school
furth ist i iminal duct by criminal :
urther or assist in any criminal conduct by criminal gang me (b) “School bus” has the meaning given i840.01 (56)

bers,the penalties for the underlying crime arereased as pro , -
vided in par(b). (c) “School premises” means any school building, grounds,

(b) If pat (a) applies: recreationarea or athletic field or any other property ownestd

. N . or operated for school administration.
1. The maximum ternef imprisonment for a misdemeanor W N o
(d) “School zone” means any of the following:

may be increased by not more than 6 months. This subdivisio ’
doesnot change the status thie crime from a misdemeanortoa 1. On the premises of a school.
felony. 2. Within 1,000 feet from the premises of a school.
2. If the maximum term of imprisonment for a felony is more 3. On a school bus or public transportation transporting stu
than5 years or is a life term, the maximum term of imprisonmegents to and from a public or private school.
for the felony may be increased by not more than 5 years. 3m. At school bus stops where students are waiting for a
3. If themaximum term of imprisonment for a felony is more&choolbus or are being dropped bf a school bus.
than 2 years, but not moréhan 5 years, the maximum term of (e) “Violent crime” means any of the following:
imprisonmentfor the felony may be increased bgt more than 1. Any felony under $940.01 940.02 940.03 940.05
4 years. 940.09(1), 940.19 (2) (3), (4) or (5), 940.21,940.225 (1)(2) or
4. The maximum term of imprisonment for a felony not specf3), 940.305940.31,941.20941.21 943.02 943.06 943.10(2),
fied in subd.2. or 3. may be increased by not more thayedrs. 943.23(1g), (1m)or(1r), 943.32 (2)948.02 (1)or (2), 948.025

939.625 Increased penalty for criminal gang  crimes.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/939.622(2)
https://docs.legis.wisconsin.gov/document/acts/1997/276
https://docs.legis.wisconsin.gov/document/statutes/1999/940.225(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.225(2)
https://docs.legis.wisconsin.gov/document/acts/1993/97
https://docs.legis.wisconsin.gov/document/acts/1993/227
https://docs.legis.wisconsin.gov/document/acts/1997/326
https://docs.legis.wisconsin.gov/document/statutes/1999/940.03
https://docs.legis.wisconsin.gov/document/statutes/1999/940.05
https://docs.legis.wisconsin.gov/document/acts/1993/97
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20939
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20948
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20961
https://docs.legis.wisconsin.gov/document/statutes/1999/939.625(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/939.625(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/939.625(1)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/1999/939.625(1)(b)3.
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/98,%20s.%209159
https://docs.legis.wisconsin.gov/document/statutes/1999/939.63(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1999/939.63(1)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20939
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20951
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20961
https://docs.legis.wisconsin.gov/document/acts/1979/114
https://docs.legis.wisconsin.gov/document/acts/1981/212
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/1995/448
https://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20118
https://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20118
https://docs.legis.wisconsin.gov/document/courts/357%20N.W.2d%20555
https://docs.legis.wisconsin.gov/document/courts/185%20Wis.%202d%20%20255
https://docs.legis.wisconsin.gov/document/courts/517%20N.W.2d%20149
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20269
https://docs.legis.wisconsin.gov/document/courts/564%20N.W.2d%20753
https://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20200
https://docs.legis.wisconsin.gov/document/courts/546%20N.W.2d%20507
https://docs.legis.wisconsin.gov/document/statutes/1999/340.01(56)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.01
https://docs.legis.wisconsin.gov/document/statutes/1999/940.02
https://docs.legis.wisconsin.gov/document/statutes/1999/940.03
https://docs.legis.wisconsin.gov/document/statutes/1999/940.05
https://docs.legis.wisconsin.gov/document/statutes/1999/940.09(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.19(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.19(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.19(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.19(5)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.21
https://docs.legis.wisconsin.gov/document/statutes/1999/940.225(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.225(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.225(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/940.305
https://docs.legis.wisconsin.gov/document/statutes/1999/940.31
https://docs.legis.wisconsin.gov/document/statutes/1999/941.20
https://docs.legis.wisconsin.gov/document/statutes/1999/941.21
https://docs.legis.wisconsin.gov/document/statutes/1999/943.02
https://docs.legis.wisconsin.gov/document/statutes/1999/943.06
https://docs.legis.wisconsin.gov/document/statutes/1999/943.10(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.23(1g)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.23(1m)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.23(1r)
https://docs.legis.wisconsin.gov/document/statutes/1999/943.32(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.02(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.02(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.025

939.632 CRIMES—GENERALLY Updated 99-00Wis. Stats. Database 12

948.03(2) (a)or(c), 948.05948.055948.07948.08948.30 (2) 939.64 Penalties; use of bulletproof garment. 1) In

948.35(1) (b)or(c) or948.36 this section, “bulletproof garment” means a vest or other garment
2. The solicitation, conspiracy or attempt, unde®39.3Q designedredesigned or adapted to prevent bullets from penetrat
939.310r 939.32 to commit a Clasa felony. ing through the garment.

3. Any misdemeanor under 840.19 (1) 940.225 (3m) (2) If a person commits a felony while wearing a bulletproof

940.32(2), 940.42 940.44 941.20 (1)941.23 941.235941.24 garmentthe maximum term of imprisonment prescribed by law
or941.38 (3) for that crime may be increased by 10 years.

. . . History: 1983 a. 4781995 a. 340
(2) If a personcommits a violent crime in a school zone, the " " a 4781992

maX|mumper|9d of |m;_)r|so_nment is |ncreaseq as fo”OV\_’S- 939.641 Penalty; concealing identity . If a person commits

_ (a) If the violent crime is a felonghe maximum period of 3 crime while his or her usual appearance has been concealed, dis

imprisonments increased by 5 years. guisedor altered, with intent to make it less likely that he or she
(b) If the violent crime is misdemeanpthe maximum period will be identified with the crime, the penalties may be increased

of imprisonment is increased by 3 mon#msl the place of imprs asfollows:

onmentis the county jail. (1) In case of a misdemeantiie maximum fine prescribed by

(3) (a) In addition to any other penalties that may apply to thaw for the crime may be increased by not more than $10,000 and
crimeunder sub(2), thecourt may require the person to completéhe maximum term of imprisonmermrescribed by law for the
100 hours of community service work for a public agency or @ime may be increased so that the reviseaximum term of
nonprofitcharitable aganization. The court shahsure that the imprisonments one year in the county jail.
defendants provided a written statement of the terms of the-com (2) In case of a felonythe maximum fine prescribed tyw
munity service order Any oiganizationor agency acting in good for the crime may be increased by not more than $10,000 and the
faith to whicha defendant is assigned under an order under thigiximumterm of imprisonment prescribed by law for the crime
paragraphhas immunity from any civil liability in excess of maybe increased by not more than 5 years.
$25,000for acts or omissions by or impacting on the defendant.History: 1977 c. 1731985 a. 104.2.

(b) The court shall not impose the requiremarder par(a) ) ) ) )
if the court determines that the person would pose a threat-to (Ri#9.645 Penalty; crimes committed against certain
lic safety while completing the requirement. people or property . (1) If a person does all of tHellowing,

(4) This section provides for the enhancemeithe penalties the penalties for the underlying crime are increasegrovided in

applicablefor the underlying crimeThe court shall direct that the SUP-(2): , _
trier of fact find a special verdict as to all of the issues specified (2) Commits a crime under cl@39to 948

in sub.(2). (b) Intentionally selects the person against whom the crime
History: 1995 a. 22 underpar (a) is committed or selects the property that is damaged
or otherwise dected by the crime under p&) in whole or in part
939.635 Penalties; assault or battery in secured juve - becauseof the actors belief or perception regarding the race,

nile facilities or to aftercare agent. (1) Except as provided religion, color, disability sexual orientationpational origin or

in sub.(2), if a person who has been adjudicated delinquent is camcestryof that person or the owner or occupant of that property
victed of violating s.940.20 (1)while placed in a secured corfec whetheror not the actds belief or perception was correct.

tional facility, as defined in 938.02 (15m)a secure detention  (2) (a) If the crime committed under sufl) is ordinarily a
facility, as defined in ©38.02 (16)a securedhild caring institd  misdemeanoother than a Class A misdemeartbe revised max
tion, as defined in $938.02 (15g)or a secured group home, asmum fine is $10,000 and the revised maximperiod of impris
definedin 5.938.02 (15p)or is convicted of violating £40.20  onmentis one year in the county jail.

(2m), the court shall sentence the person to not less than 3 yeargy) f the crime committed under sut) is ordinarily a Class

of imprisonment. Except as provided in s{#), if a personis con - o misdemeanorthe penaltyincrease under this section changes
victed of violating $946.43 (Imwhile placed ira secured COITeC e status of the crime to a felomyd the revised maximum fine
tional facility, as defined in $938.02 (15m)a secure detention js ¢10,000 and theevised maximum period of imprisonment is 2
facmty, as o!efnnepl in ©38.02 (16)a secureghild caring institu g/ears.

tion, as defined in £938.02 (15g)or a secured group home, a (©) If the crime committed under suf) is a felonythe masi

gg?reesds":hsér? 358'%%:1& i?')lm eri%%%rése?]?" sententiee person to mumfine prescribed blaw for the crime may be increased by not
y P ) morethan $5,000 and the maximum period of imprisonment pre

_ (2) Notwithstandingsub (1), a court may place a person Whaserinedby law for the crime may be increased by not more than
is subject to sul{1) on probation or impose on that person a seg years.

tencethat is less than the applicable presumptive minirsam

itﬁgc;sg;c;iegfinfas;t(.;%gng/lai\l;t&e g?lu?h?iléisoﬂl ?Q?ﬁ;gg?,v; t'i??plicablefor the underlying crimeThe court shall direct that the
imposingprobation or that lesser sentence: inlesru?)f(ff)d find a special verdict as to all of the issues specified

r(l?)nThat pllgt(;:n?Jherpeirstontﬁmoba:tilon gr |mpc;st;fr;¥g] aélesser (4) This section does not apply to any crime if proof of race,
sentencevould not depreciate the Seriousness o SE. religion, color, disability sexual orientationpational origin or

(b) That imposing the applicabpresumptive minimum sen ancestryor proofof any persors perception or belief regarding
tencespecifiedin sub.(1) is not necessary to deter the person @nother's race, religion, color disability sexual orientation,

other persons from committing violations of 840.20 (1)or nationalorigin or ancestry is required for a conviction for that
946.43(1m) or other similar denses while placed in a secure¢rime.

c_orrecti_qnalfacility_, as Qefined in €38.02 (15m)a secure dete_n History: 1987 a. 3481991 a. 291
tion facility, as defined in ©38.02 (16)or a secured child caring The"hate crimes” laws. 939.645, does not unconstitutionatiifinge upon free
institution, as defined in £38.02 (15g)or a secured group home speech. State vMitchell, 508 U.S. 476124 LEd 2d 436 (1993);78 Ws. 2d 597

- ‘ > I '504 N.W2d 610(1993).
asdefined in s938.02 (15p)or from committing violations of s. HateCrimes: New Limits on the Scope of the 1st Amendment. ReBleMLR

(3) Thissection provides for the enhancemefiithe penalties

940.20(2m). 415 (1993).
History: 1993 a. 981995 a. 77216, 1999 a. 9186, 188 Talking about Hate Speech: A Rhetorical Analysis of American and Canadian
This section does not violate a defendamight of equal protectiorState vMar-  Regulationof Hate Speech. Moran. 1994 WLR 1425.

tin, 191 Wis. 2d 647530 N.W2d 420(Ct. App. 1995). Hate Crimes. Kassel. i/ Law Oct. 1992.
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939.646 Penalty; crimes committed using information (b) This section does not apgly conduct arising out of or in
obtained from the sex offender registry . If a person com connectionwith a labor dispute.
mits a crime using informatiothat was disclosed to him or her History: 1993 a. 98
unders.301.46 the penalties may be increased as follows:

(1) In case of a misdemeantte maximum fine prescribed by RIGHTS OF THE PROSECUTION.
law for the crime may be increased by not more than $1,000 and
the maximum term of imprisonmenmgrescribed by law for the 939.65 Prosecution under more than  one section per -
crimemay be increased by not more than 6 months. This subs@itted. Exceptas provided in 948.025 (3)if an act forms the
tion does not change the status of the crime from a misdemedpagisfor a crime punishable under more than one statutory-provi
to a felony sion, prosecution may proceed under any or all such provisions.

(2) In case of a felonythe maximum term aimprisonment  History: 1993 a. 227 , ] , o
prescribecby lauw for the crime may be increased by not more thagfue EIocess does 1t redire hat & person know wit cerany wtie crie.
5years. chaging discretion. Harris.\6tate,78 Ws. 2d 357254 N.W2d 291

History: 1995 a. 440

939.66 Conviction of included crime permitted. Upon

939.647 Increased penalty; violent felony committed prosecutiorfor a crime, the actor may be convicted of either the
against elder person. (1) In this section: crime chaged or an included crime, but not both. An included
(a) “Elder person” means any individual who is 62 yeamgef Crimemay be any of the following:
or older (1) A crime which does not require proof of diagt in addi
(b) “Violent felony” means any felony undet9€0.19 (2)(3), tion to those which must be proved for the crime gadr
(4), (5) or (6), 940.225 (1)(2) or (3), 940.230r 943.32 (2) A crimewhich is a less serious type of criminal homicide

(2) If a person commits a violent felony and the victim of théanthe one chaed.
violent felony is an elder person, the maximum period of impris (2m) A crime which is a lesserious or equally serious type
onmentis increased by 5 years. of battery than the one clyzd.

(3) Subsection(2) applies even if the person mistakenly (2r) A crime which is a less serious type of violation ursler
believedthat the victim had not attained the age of 62 years. 943.23than the one chged.

(4) This section provides for the enhancemefthe penalties  (3) A crime which is the same as the crime ghdrexcept that
applicablefor the underlying crimeThe court shall direct that theit requiresrecklessness or negligence while the crime getar
trier of fact find a special verdict as to all of the issues specifieelquiresa criminal intent.

in sub.(2). (4) An attempt in violatiorof s.939.32to commit the crime
History: 1997 a. 266 charged.

) . . S (4m) A crime of failure to timely pay child support under s.
939.648 Penalty; terrorism. (1) In this section, “govem  g4g 553 whenthe crime chaged is failure to pay child support
mentalunit” means the United States; the state; any couityy (5 more than 120 days undeiog8.22 (2)

village or town; or any poIi_ticaI subdivision, department, di_vision, (5) Thecrime of attempted bé&er when the crime abais
boardor agency of the United States, the statanyrcountycity, sexualassault, sexual aspsault of aychild robbmyhgemor

village or town. aggravatedattery or an attempt to commit any of them
(2) If a person does all of the following, the penalties for the (6) A crime specified in 940.285(2) (b) 4.0r 5. when the

underlying felgny are increased as provided in £&p. crime chaged is specified in £40.19 (2)to (6), 940.225 (1)(2)
(@) Commits a felony under cH#39to 951 or (3) or 940.30

(b) Commits thefelony under any of the following circum  (gc) A crime that is a less serious type of violation under s.
stances: _ _ 940.285than the one chged.

1. The person causes bodily harm, great bodily harm or deattyge) A crime that is a less serious type of violation under s.
to another 940.295than the one chged.

2. The person causes damage to the property of another ang7) The crime specified in s940.11 (2) when the crime
the total property damaged is reduced in valye$25,000 or chargeds specified in $940.11 (1).
more. For the purposes of this subdivision, property is reduced INyistory: 1985 a. 29144, 306, 332, 1987 a. 333.64; 1987 a. 349403 1989 a.
valueby the amount that it would cost either to repair or replages.2909h 1989 a. 2501991 a. 2051993 a. 441445 491
it, whichever is less. The controlling principlesisto when a lesser includedfefise chage should be

. rgiven are discussed. StateMelvin, 49 Wis. 2d 246181 N.W2d 490
3. The person usderce or violence or the threat of force or agtemptedoattery can only be an included crime as to the speciGosgisted.

violence. Statev. Melvin, 49 Wis. 2d 246181 N.w2d 490
f ; ; f f A chage of possession of a pistol by a minor is not an included crime ingechar
(C) Commitsthe fe!ony with the intent to influence the F?OI'Cyof attempted first degree murdegcause it includes the element of minority that the
of a governmental unit or to punish a governmentalfani prior  greatercrime does not. State Melvin, 49 Wis. 2d 246181 N.W2d 490
policy decision. Disorderlyconduct is not a lesser includedenise of criminal damage to property
3) Th . fi ib | for the fel Statev. Chacon50 Wis. 2d 73183 N.W2d 84
,( ) € maximum finé prescri dw aw tor the _e ony ma,y While attempted aggravated batterynat an included crime of aggravated battery
beincreased by not more th&80,000 and the maximum periodundersub. (1), it is under sub. (4). The reducedghaioesiot put the defendant in
of imprisonment prescribed by law for the felony may beoublejeopardy Dunn v States Ws. 2d 192197 N.w2d 749

i Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken
Increasemy not more than 10 years. word test” stated irEastway v. Sate, 189 W 56, is not incorporated in the statute.

(4) This section provides for the enhancemeinthe penalties Martinv. State57 Wis. 2d 499204 N.w2d 499 o
applicablefor the underlying felonyThe court shall direct that the Section947.015, bomb scares, is rat included crime in s. 941.30, recklessly

: . ; . : e angeringafety State vVan Ark,62 Ws. 2d 155215 N.w2d 41
trier of fact find a special verdict as to all of the issues SpeCIfls herethe evidence overwhelmingshowed that a shooting was intentional-fail

in sub.(2). ure to include negligent homicide under ss. 940.06 and 940.08 as lesser included

(5) (a) In this subsection, “labor dispute” includes any contr@ffensesvas not error Hayzes vState 64 Ws. 2d 189218 N.w2d 717 .
In order to justify the submission of an instruction on a lesser degree of homicide

versy concerningerms, tenure or Cond't|0_n5 of employm_ent, Ofhanthat with which defendant is clyad there must be a reasonable basis in the evi
concernlngthe association or representation of persons In-negiencefor acquittal on thgreater chae and for conviction on the lesser gear Har

tiating, fixing, maintaining, changing or seeking to arrange ternfi§ v- States8 Ws. 2d 436228 N.W2d 645 _ _ _
orone crime to be included in anothigmust be utterly impossible to commit

or COQdItIOI’IS of e.mp'oyme”.t’ regardless of whether the d'SDUtamggreater crime without committing the less&andolph vState 83 Wis. 2d 630
standin the proximate relation of employer and employee.  266N.w.2d 334(1978).
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Thetest under sub. (1) concerns legal, statutorily defined elements of the crime,(3) Section939.32for attempt and the section definitlge
not peculiar facts of case. Statd/erhasselt33 Ws. 2d 647266 N.W2d 342(1978). :
, X ; o completedcrime.
Thetrial court erred in denying the defendamgquest for the submission of a-ver Hi - 1991 a. 153
dict of endangering safety by conduct regardless of life as a lesser inclietesktof istory: a. o )
of attempted murderHawthorne vState 99 Wis. 2d 673299 N.W2d 866(1981). Sub. (3) does not bar convicting the defendant who shot at one jetdalied
Without clear legislativantent to the contrarynultiple punishment may not be ﬁl‘n\(/)\;g%r%fesgotllg%urder and attempted murdéwstin v State 86 Ws. 2d 213271
imposedfor felony-murderand the underlying felonyState vGordon, 111 Wis. 2d i ( ). e . .
133 330 N.W2d 564(1983). Sub.(3) does not bar convictions for possession oflatious tools anuglary
Wherea defendant chged with 2nd degree murder denied firing the fatal shot, §isingout of single transaction. DumasState 50 Ws. 2d 518280 N.W2d 310

: : ; ; t. App. 1979).
W%U%g%%@?g%%?ﬂon was properly denied. Stat®arabiall8 Ws. 2d 655348 Neithersub.(2) nor the prohibition against double jeopardy prevents convictions

Underthe “elements only” test, fensesthat require proof of nonconsent are not{,(\)/rI E),_\%g g;tezrggtve\xlgd%r&sggg%tg ﬁow%t;gg samefense. State.Moffett, 2000
N , . .

lesserincluded ofenses of denses where proof of nonconsent is not required. Sta
v. Richards 123 Wis. 2d 1 365 N.W2d 7(1985). Lo . L

Whenpolice confiscated a lge quantity of drugs from aempty home and the next 939.73  Criminal penalty permitted only on conviction.
daysearched the defendant upon his return home, confiseagimgll quantity of the A penalty for the commission of a crime may be imposed onIy

samedrugs, the defendasttonviction for a lesser-included@fise of possession P ;
anda greater dénse of possession with intentdeliver did not violate double jeop after the actor has been duly convictedaicourt of competent

ardy. State vStevens123 Ws. 2d 303367 N.W2d 788(1985). jurisdiction.
Recklesaise of weapons under s. 941.20(é)) 1983 stats., is not lesser included

offenseof crime of endangering safeby conduct regardless of life while armed H imitati ;
underss. 939.63 (1) (a) 3. and 941.30, 1983 stats. St&arkington,134 Ws. 2d 939.74 Time limitations on prosecutions. (1) Exceptas

260, 397 N.W2d 484(1986). providedin sub.(2), and s946.88 (1) prosecution for a felony
The court must instruct the jury on a properly requested lesfesrsefeven though mustbe commenced within 6 years and prosecution for a misde
the statute of limitations bars the codrom entering a conviction on the lessermeanoror for adultery within 3 years after the commission

offense. State vMuentney138 Ws. 2d 374406 N.W2d 415(1987). . . J . .
The Court of Appeals may not direct the circuit court to enter a judgmeoheic thereof. Within the meaning of this section, a prosecution has

tion for a lesser included feinse when a jury verdict of guilty on a greatdeme is  COmmencedvhen a warrant or summons is issued, an indictment
reversedor insuficiency of evidence and the jury was not instructed oeseer s found, or an information is filed.
includedoffense. State.WMyers,158 Ws. 2d 356461 N.W2d 777(1990). . . . L

Convictionsfor both first-degree murder and plary/battery are permissible. (2) NOtW“hStandmghat the time limitation under SL(U-) has
Statev. Kuntz,160 Ws. 2d 722467 N.W2d 531(1991). explred:

Evidenceat trial mgy;uggest to the state that an instruction on a lesser included (a) A prosecution under §40.01 940.020r 940_03may be
offenseis appropriate; it is unreasonable for a defendant to assume at the outset of trial .
thatevidence may not ffct the state prosecuting positionState vFleming,181 cormencedat any time.

Wis. 2d 546510 N.w2d 837(Ct. App. 1993). A pr tion for theft inst one wh tain
This section does not bar multiple convictions when homicides are “ecpeatly (b) prosecution to ett against one 0 obtained PeSSES

ous”. Two Class C felonies with the same maximum penalty were ecgeilyus sionof the property Ia\/\(fu!ly and SUbsequen_ﬂy misappropriated it
although one carried additional sanctionsiofer license revocation and an addi may be commenced within one year after discovery of the loss by

tional penalty assessmewnhich the other did not. Statelvechner217 Ws. 2d 392 i i i isi
ETON W D151008) theaggrieved parfybut in no case shall this provision extend the

Misdemeanobattery is an included crime of felony battesyt they are not the time limitation in sub.(1) by more than 5 years.
sameoffense. Acquittal on felony battery cgas does nqtrevent subsequent pro (C) A prosecution for violation of ©48.02 948.025 948.03
secution for misdemeanor batteigtate vVassos218 Ws. 2d 330579 N.w2d 35 (2) (a) 948.05 948.06 948.07 (1) (2) (3) or (4) 948.08 or
(1998). h . . . » \9) f .

Thereis no rule that when a more specific crime could have beegethane 948.095shall be commencdakfore the victim reaches the age of
defendantosesthe right to a lesser—included instruction on a more gendemiss. 31 years or be barred.

Thatretail theft, which was not a lesser—includefitn$e ofarmed robberycould . i .
havebeen chayed did not prevent thgiving of an instruction on theft as a lesser ~ (CmM) A prosecution fowiolation of s.948.03 (2) (b)r (c), (3)

includedoffense of armed robberytate vJones228 Wis. 2d 593598 N.W2d 259 or (4), 948.040r 948.07 (5)or (6) shall be commenced befdte

(Ct. App. 1999). LS.
Multiple Punishment in \iconsin and th&blske Decision: Is lDesirable to Per victim reaches the age of 26 years or be barred.

mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553. (3) In computing the time limited by this section, the time dur
NOTE: See also notes to Art. |, sec. 8, Double Jeopardy ing whichthe actor was not publicly a resident within this state or
duringwhich a prosecution against the actor for the same act was
RIGHTSOF THE ACCUSED. pendingshall not be included. A prosecution is pending when a

warrantor a summons has been issued, an indictment has been

939.70 Presumption of innocence and burden of  found,oran information has been filed. _ .
proof. No provisionof chs.939 to 951 shall be construed as_ (4) In computing the time limited by this section, the time-dur
changingthe existing law withrespect to presumption of inno ing which an alleged victim under 40.22 (2)is unable to seek

cenceor burden of proof. the issuanceof a complaint under €68.02due to the éécts of
History: 1979 c. 891987 a. 33%.64. the sexual contact or due to any threats, instructions or statements
from the therapist shall not be included.
939.71 Limitation on the number of convictions. If an History: 1981 c. 2801985 a. 2751987 a. 332380, 399,403 1989 a. 1211991

actforms the basis for a crime punishable under more than ghgt® 1993 a 219227, 486 1995 a. 4561997 a. 237 _
hile courts have no duty to secure informed waivers of possible statutory

Stf"tUtoryprOViSion of this state or Un_de_r a statutory pl’O\{iSi_Oﬂ Qtafensewhen accepting a guilty plea, under the unique facts of the casiefénel
this state and the laws of another jurisdiction, a conviction entwas entitled to withdraw a guilty plea to a afebarred by the statute of limita

acquittalon the meritsinder one provision bars a subsequent préc?, %1% iSRS LS R POl e period n which o

secutionunderthe Other_ provision unless each provision requir@Sfendanis not a state resident and violates neither the privileges and immunities

proof of a fact for conviction which the other does not require.clausenor the equal protection clause of the U.S. constitution. Statey149 Ws.
Misdemeanobattery is an included crime of felony battesyt they are not the 2d 1, 437 N.W2d 878(1989).

sameoffense. Acquittal on felony battery cgas does nqgirevent subsequent pro A person is not “publicly a resideniithin this state” under sub. (3) when living

secution for misdemeanor batteigtate vVassos218 Ws. 2d 330579 N.W2d 35  outsidethe state but retaining state residence for voting and tax purposes. .State v

(1998). Whitman,160 Wis. 2d 260466 N.W2d 193(Ct. App. 1990).
An arrest warrant is issued for purposes of §ljowhen it is signed by a judge with
] i theintent that it be executed and leaves the possession of the judge. That the warrant
9?.’9'72 No conviction of both InCh.Oate and CompletEd is never executed is irrelevant. StatdMueller, 201 Wis. 2d 121549 N.W2d 455
crime. A person shall not be convicted under both: (Ct. App. 1996).

(1) Section939.3Q 948.350r 948.36for solicitation and s. A plaintiff’s allegations of the defendant distattorneys bad faith presented no

. : L P impediment to application of the genepainciple prohibiting federal court interfer
9_39-05as a party to a crime whichtise objective of the solicka encewith pending state prosecutions where the only factual assertion in support of
tion; or the claim was the district attorneydelay in completing the prosecuti@amdthere

. f wereno facts alleged which could support any conclusion other than ttdisttiet
(2) Sect]on939.31for corlsplracy and 93,9'053'3 a party to attorneyhad acted consistently with state statutes and constitution. Sivitt©ann,
a crime which is the objective of the conspiracy; or 381F. Supp. 1027
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939.75 Death or harm to an unborn child. (1) Inthis see or therapeutidreatment performed bpr under the supervision
tion and ss939.24 (1)939.25 (1) 940.01 (1)(b), 940.02 (1m) of, a physician licensed under ehl8,

940.05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (c}o(e), 2h. An act by any health care provigas defined in £55.01
(1b)and(1g) (c)and(d), 940.10 (2)940.195940.23 (1) (bjpnd (7), that is in accordance with a pregnant worsaower of atter

(2) (b), 940.24 (2)and940.25 (1) (c)to (e) and(1b), “unborn  neyfor health care instrument under €65 or in accordance with
child” means any individual of the human species ffertiliza- a decision of a health care agent wib@cting under a pregnant
tion until birth that is gestating inside a woman. womans power of attorney for health care instrument under ch.

(2) (a) In this subsectiorfinduced abortion” means the usel5>
of any instrument, medicine, drug or other substance or dievice 3. An act by a woman who is pregnant with an unborn child
amedical procedure with the intent to terminate the pregnancytbatresults in the death of or great bodigrm, substantial bodily
awoman and with an intent other than to increase the probabifgrmor bodily harm to that unborn child.
of a live birth, to preserve the life or health of the infant difter 4. The prescription, dispensation or administration by any
birth or to remove a dead fetus. personlawfully authorized to do so and the use by a woman of any

(b) Section®40.01 (1) (b)940.02 (1m)940.05 (2g)and(2h), medicine,drug or device that is used as a method of birth control
940.06(2), 940.08 (2)940.09 (1) (c)o () and(1g) (c)and(d), ©F IS intended to prevent pregnancy
940.10(2), 940.195 940.23 (1) (b)and(2) (b), 940.24 (2)and (3) Whenthe existence of an exception under ¢Bphas been
940.25(1) (c)to (€) do not apply to any of the following: placedin issue by the trial evidence, the state must prove beyond

. . . . . reasonable doubt that the facts constituting the exception do not
1. An act committed during an induced abortion. This SUbCgxistin order to sustain a finding of guilt unde®40.01 (1) (b)

vision does not limit theapplicability of ss.940.04 940.13 940.02(1m), 940.05 (2g)940.06 (2)940.08 (2)940.09 (1) (¢)

940.15and940.16to an induced abortion. to (e) or (1g) (c)or (d), 940.10 (2)940.195940.23 (1) (bor (2)
2. An act that izommitted in accordance with the usual angh), 940.24 (2)or 940.25 (1) (cYo (e).
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