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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.27 Definitions.
968.02 Issuanceand filing of complaints. 968.28 Application for court order to intercept communications.
968.03 Dismissal or withdrawal of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.04 Warrant or summons on complaint. communications.
968.05 Corporations or limited liability companies: summons in criminal case968.30 Procedurdor interception of wire, electronic or oral communications.
968.06 Indictment by grand jury 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.07 Arrest by a law enforcementfifer. prohibited.
968.075 Domestic abuse incidents; arrest and prosecution. 968.32 Forfeitureof contraband devices.
968.08 Release by law enforcemenfioér of arrested person. 968.33 Reports concerning intercepted wire or oral communications.
968.085 Citation; nature; issuance; release of accused. 968.34 Use of pen register or trap and trace device restricted.
968.09 Warrant on failure to appear 968.35 Application for an order for a pen register or a trap and trace device.
968.10 Searches and seizures; when authorized. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.11 Scope of search incident to lawful arrest. 968.37 Assistancen the installation and use afpen register or trap and trace
968.12 Search warrant. device.
968.13 Search warrant; property subject to seizure. 968.38 Testingfor HIV infection and certain diseases.
968.135 Subpoena for documents. 968.40 Grand jury
968.14 Use of force. 968.41 Oath or dfirmation of grand jurors.
968.15 Search warrants; when executable. 968.42 Presiding juror and clerk.
968.16 Detention and search of persons on premises. 968.43 Reporter; salary; assistant.
968.17 Return of search warrant. 968.44 Witnesses.
968.18 Receipt for seized property 968.45 Witness rights; transcripts.
968.19 Custody of property seized. 968.46 Secrecy.
968.20 Return of property seized. 968.47 District attorneywhen to attend.
968.21 Search warrant; secrecy 968.48 Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50 Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon dischgge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross—reference: See definitions in £67.02 A complaint is not defective because, basedtatements to arfiokr that cannot

be admitted at the trialMiranda warnings were not given. Suelm objection is
968.01 Complaint. (1) “Facsimile machine” has the mean waivedif not raised prioto trial. Gelhaar VState 58 Ws. 2d 547207 N.W2d 88
; ; f To chage a defendant with the possession or sale of obscene materials, the com
Ing given in S'134'_72 (1) (a) . plaint must allege that the defendant knew the nature of the materialsge tar
(2) Thecomplaint is a written statementtbie essential facts heacted “feloniously” is insticient to chage scienter State vSchneider60 Wis.
constitutingthe ofense chayed. A person may make a complaingd 563 211 N.w.2d 630 o o
oninformation and belief. Except as providBctub (3), the com A complaint based on a policdioér’s sworn statement of what the alleged victim

. L . escribedas having actually happened met the test of reliability of the informer and
plaintshall be made upon oath before a district attorney or JUdglﬁstitutemrobable cause for a magistrate to issue a warrant for the arrest of the

asprovided in this chapter defendant.Allison v. State62 Ws. 2d 14214 N.W2d 437

i i An absolute privilege attached to alleged defamatory statements made by the
(3) A person may comply with Sutﬁ) if he or she makes the defendantabout the plaintffto anassistant district attorney in seeking the issuance

oathby telephone contact with the district attorney or judge, Sigh& criminal complaint. Beman v Hupy 64 Wis. 2d 747221 N.W2d 898
the statement and immediately thereafter transmits a copy of the criminal complaint sdiciently alleges probable cause that the defendant has
signedstatement to the district attorney or judging a facsimile committedthe alleged dénse when it recites thatparticipant in the crime has

; ; . ; _ mittedhis own participation and implicates the defendant, since an inference may
machine. The person shall also transmit the original signed-sta reasonably drawn that the participant is telling the truthf \R&tate 55 Ws. 2d

ment,without using a facsimile machine, to the district attorneyiz 223 N.w2d 446
or judge. If the complaint is filed, both the original and the copyA complaint, alleging that the defendantdiarized arailer at a construction site,
shallbe filed under 968.02 (2) basedn part upon the hearsay statements of the construction foreman that tools found
History: 1989 a. 3361995 a. 351 in the defendant’ automobile had been locked in the traileas sufcient to satisfy
Com e oo . thetwo—pronged test diguilar. Anderson vStatef6 Ws. 2d 233223 N.W2d 879
To be constitutionallysuficient to support the issuance of a warrant of arrest and

to show probable causa,complaint must contain the essential facts constituting the N determining the séiéiency a of complaint, the credibility afiformants or wit
offensechaged; hence a complaint in tivestant case upon which the warrant forN€Sses is adequately tested by the 2-proAgaeidar standard. State Marshall,92

arrestof defendans roommate was issued was fatally defective in merely repeati js. 2d 101 284 N.W2d 592(1979).

thelanguage of the statute allegedly violated. Statdilrams, 47 Wis. 2d 242177 A criminal complaint may be attacked when there has been an omission of critical

N.w.2d611. materialwhen inclusion is necessary for an impartial judge to determine probable
As to a chage of resisting arrest, a complaint statestatutory language is $iaf ~ cause.State vMann,123 Wis. 2d 375367 N.W2d 209(1985).

cientand no further facts are necessaBjate v Smith,50 Wis. 2d 460184 N.w2d Neithera presumption of prosecutor vindictivenessctual vindictiveness was

889 found when, following a mistrial resulting from a hung jutige prosecutor filed

A complaint is siffcient as to reliability of hearsay information where thicef ~ increasecthages and then féred to accept a plea lgain requiring a guilty plea to
makingit states that it idased on a written statement of the minor victim of théhe originalchages. Adding additional chges to obtain a guilty plea does no more
offensechaged. State.\Knudson51 Wis. 2d 270187 N.w2d 321 thanpresent the defe“ndany with the aItern‘atlve ajdeng trial orfacing chages on

A complaint in a prosecution fdisorderly conduct, which alleged that the defendWhich the defendant is subject to prosecution. Stalehnson, 2000 Wi 1232 Ws.
ant at a stated time and place violated s. 947.01 (1), by interfering with a pfitieg of 2d 679 605 N.W2d 846 . ) ) ,
the complainant, while he was taking another person into custadgtated that the ~ Thetest of a complaint is of minimal adequacy in setting forth the essential facts
chargewas based on the complainaniersonal observations, met the test of legagstablishingorobable cause through a common senseyahblypertechnical, evalua
sufficiencyand did not lack specificitgo as to invalidate his conviction. State vtion. Only afidavits specifically incorporated into the complaint may be used to
Becker,51 Ws. 2d 659188 N.W2d 449 showprobable cause, but the legal term of art, “incorporate@feyence” need not

A defendant waives objections to thefisigncy of a complaint by not objecting beused. The term “attached” was found to béicieht. State vSmaxwell, 2000
beforeor at the time of pleading to the information. DayState52Wis. 2d 122 = WI App 112,235 Ws. 2d 230612 N.w2d 756
187 N.w2d 790 Formssimilar to the uniform trdit citations that are used as complaintsttate

A complaint is a self-contained char and it alone can be considered in determincriminal prosecutions in certain misdemeanor casessuficient to confer subject
ing probable cause. Min the 4 corners of the document magpear facts that matterjurisdiction on the court, but any conviction that results from therin the
would lead a reasonable person to conclude that a crime was committed byntiemnerdescribed in the opinios null and void; ss. 968.02, 968.04, 971.01, 971.04,
defendant.State vHaugen52 Ws. 2d 791191 N.w2d 12 971.05and 971.08 are discussed. 63 A@gn. 540.
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968.02 Issuance and filing of complaints. (1) Exceptas circuit court of the county in which thefefse alleged in the cem
otherwiseprovided in this sectiora complaint chajing a person plaintwas committed.

W|th an Ofense Sha”. be |_Ssued Only by a d|Str|Ct attorne_;hef (C) A judge may Specify geographica| limits for enforcement
county where the crime is alleged to have been committed. o 5 warrant.

complaintis issued when it is approved for filitoy the district (d) An examination of the complainant or witness under sub.

attortney.t;]l'he apprloyall shall be in thierm of a written endorse (1) may takeplace by telephone on request of the person seeking

menton the comp aml. . . ) . the warrant or summons unless good cause to the contrary

_ (2) After a complaint has been issued, it shall be filed W'th%{oears.The judge shall place each complainant or witness under

judgeand either a warrant or summons shall be issued or the CQ{Rihand arrange for all sworn testimony to be recorded, either by

plaint shall be dismissed, pursuant t®88.03 Such filing com a stenographic reporter or by mearisa voice recording device.

menceshe action. _ _ ~ Thejudgeshall have the record transcribed. The transcript; certi
(3) If a district attorney refuses or is unavailable to issuefiad as accurate by the judge or repqréer appropriate, shall be

complaint,a circuit judge may permit the filing of a complaint, iffjled with the court. If the testimony wascorded by means of a

the judge findsthere is probable cause to believe that the persggice recording device, the judge shall alfite the original

to be chaged has committed anfefise after conducting a hear recordingwith the court.

ing. If the district attorney has refused to issue a complaint, he or(z) Summons. (a) In any casthe district attorneyafter the

zﬂgﬁgzuet:(e IQI?err\r/]v?tat?{)methheeﬁnﬂ% ;‘ngrcgg?i:;t;r?]?ﬁaggﬁ hea”rﬁgsuance)f a complaint, may issue a summons in lieu of request

P . 9 ' ing the issuance ad warrant. The complaint shall then be filed

(4) If the alleged violator under948.55 (2)or948.60 (2) (¢) with the clerk.

is or was the parent or guardian of a child who is injured or dies

asa result of an accidental shooting, the district attorney may con (£) I misdemeanor actions where the maximum imprison
sider,among other factors, the impact of the injurgleath on the mentdoes not exceed 6 months, the judge shall issue a summons
alleged violator when deciding whether to issue a complairif‘.SteadOf a warrant unless the judge believes that the defendant

regardingthe alleged violation. This subsection does not restritd!l N0t appear in response to a summons.

the factors that a district attorney may consider in deciding (€) If a person summoned fails to appear in response to-a sum
whetherto issue a complaint regarding any alleged violation. monsissued by a district attornethe district attorney may pro
History: 1977 c. 4491991 a. 1391999 a. 185 ceedto file the complaint as provided in%58.02and, in addition
A judge abused his discretion in barring the public from heanigr sub. (3). to indorsing his oher approval on the complaint, shall indorse

Stateex rel. Newspapers Circuit Court,124 Ws. 2d 499370 N.W2d 209(1985). ; ;
A judges order under sub. (3) is not appealable. GavcMakoney127 Ws, 2d uponthe complaint the fact that the accused failed to respond to

69, 377 N.W2d 201(Ct. App. 1985). asummons.

Sub.(3) does not give a trial court authority to order a district attorney to fieg-dif (3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:
entor additional chayes than thoselready brought. Unnamed Petitioneival- . " . .
worth Circuit Ct., 157 Ws. 2d 157458 N.W2d 575(Ct. App. 1990). 1. Be in writing and signed by the judge.

Formssimilar to the uniforntraffic citation that are used as complaints toinitiate 2 State the name of the crime and the sectiongeland
criminal prosecutions in certain misdemeanor casessuficient to confer subject

matter jurisdiction on the court but any conviction that results from their use in tﬂé’mbemf the section alleQed to have been violated.

mannerdescribed in the opinios null and void; ss. 968.02, 968.04, 971.01, 971.04, i i
971.05and 971.08 are discussed. 63 A@gn. 540. 3. Have attached to it a copy of the complaint. . .
Judicial scrutiny of prosecutorial discretion in decision totfile complaint. 4. State the name of the person to be arrested, if known, or if

Becker. 71 MLR 749 (1988). not known, designate thgerson to be arrested by any description
o ) ) by which the person to be arrested can be identified with reason

968.03 Dismissal or withdrawal of complaints. (1) If  ablecertainty

the judge does not find probable cause to believe thaffense 5. State the date when it was issued and the name of the judge

hasbeen committed or that the accused has committed it, the ju%% issued it together with the title of the judgefice.

shallindorsesuch finding on the complaint and file the complain . .
with tlhe clerk%j nding pal I pal 6. Command that the person against whbencomplaint was

madebe arrested and brought beftiie judge issuing the warrant,
or, if the judge is absent or unable to act, before some other judge
d'HSthe same county

(2) An unserved warrant or summons shallthat request of
thedistrict attorneybe returned to the judge who may disnties
action. Such request shall be in writing, it shall state the reas

thereforin writing and shall be filed with the clerk. 7. The warrant shall be in substantially the following form:
(3) The dismissals in subgl) and(2) are without prejudice. STATE OF WISCONSIN,
History: 1993 a. 486 ... County
State of Visconsin

968.04 Warrant or summons on complaint. (1) WaRr-
RANTS. If it appears from the complaint, or from afigdvit or :

affidavitsfiled with the complaint or after an examination under- (Defendant(s))

oathof the complainant or witnesses, when the judge determingsE STATE OF WISCONSIN D ANY LAW ENFORCEMENT
thatthis is necessayryhat there is probable causebelieve that OFFICER:

an offense has been committed and that the accused has comp complaint, copy of which is attached, having been filed with

mitted it, the judge shall issue a warrant for the arrest of thge accusing the defendant(s) of committing the crime afon-
defendanbr a summons in lieu thereof. The warrans@mmons trary to sec. ...., Stats., and | having found that probable cause
shallbe delivered forthwith to a law enforcemerfiasfr for ser  existsthat the crime was committed by the defendant(s).

vice. ) You are, therefore, commanded to arrest the defendant(s) and
_ (&) When an accused has been arrested without a warrant gi ... before me, oiif | am not available, before some other

is in custody or appears voluntarily before a judge, no warrgQljge of this county

shall be issued and the complaint shall be filedhwith with a

'S

judge Dated ...., .... (year)
(b) A warrant or summons may be issiagth judge in another ....(Slgna‘.[ure)
county when there is no available judge of the county in which the -...(Title)

complaintis issued. The warrant shall be returnable before a 8. The complaint and warrant may be on the stmrm. The
judgein the county in which the fefnse alleged in the complaintwarrantshall be beneath the complaititseparate forms are used,
wascommitted, and the summons shall be returnable before theopy of the complaint shall be attached to the warrant.
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(b) Summons. 1. The summons shall command the defendant (d) Thelaw enforcement diter arresting a defendant shall
to appear before a court at a certain time and place and shall bedorseupon the warrant the time and place of the arrest and the
substantiallythe form set forth in sub@. law enforcement diter’s fees and mileage therefor

i f jstory: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535
2. A Summo.ns may be served anyWhere in the state and it SEL%’.CL Ordey 141 Ws. 2d xiii (1987);1987 a. 1511993 a. 4861997 a. 250
be served bydelivering a copy to the defendant persor)ally or bY judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons
leavinga copy at the defendasitisual place of abode with a perto be issued upon the basis of sworn recorded testimony received by telephone on

i i idi i ili equesDf the person seeking the warrant or summons unless goodcdbseon
son of discretionresiding therein or by mailing a copy to thqrary appears. The telephopecedure permits faster processing of the application,

defendant'slast-known address. It shall be served by a layhile preserving a record of the basis for subsequent reffevOrder dective Jan.
enforcemenbfficer. 1,1988]

; : . . To be constitutionally stitient to support issuance ofwarrant of arrest and to
3. The summons shall be in SUbStam'a”y the fOHOW'ng fomghowprobable cause, a complamust contain the essential facts constituting the

a. When issued by a judge: offensechaged; hence a complaint upon which the warrant for arrest of the-defen
dants roommate was issued was fatally defective in merely repeating the language
STATE OF WISCONSIN, of the statute allegedly violated. Stat&\illiams, 47 Wis. 2d 242177 N.Ww2d 61L.
.... County A warrant was properly issued upon sworn testimony of a sifetfan accom
g . plice had confessed and implicated the defendant, since reliable hearsay is permitted
State of WWsconsin anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q

186N.w.2d 314

VS. Whena complaint alleged that a reliable informant procured a samplrigé
.... (Defendant) from the defendarg’ apartment, the inference that the informant observed the defen
. dant'spossession of a controlled substance satisfieAdghidar test. Scott vState,
THE STATE OF WISCONSIN D SAID DEFENDANT 73Wie. 26 504243 N.W2d 215

A complaint, copy of which is attached, having been filed withNOTE: See also the notes to Article |, sectidit of the Wisconsin constitution.
me accusing the defendant of committing the crime ofontrary
to sec. ...., Statsand | having found that probable cause exists th3§8.05 Corporations or limited liability companies:
the crime was committed by the defendant. summons in criminal cases. (1) When acorporation or lim
You, ...., are, therefore, summoned to appear before BrancHt€d liability company is chayed with the commissioof a crimk
of the .... court of .... County at the courthouse in the City of .... 13! 0ffense, the judger district attorney shall issue a summons
answersaid complaint, on ..., ...., (year) at .... o'clackhe ... Setingforth the nature of the feinse ancommanding the corpo
noon, and in case of your failure to appeawarrant for your ration or limited liability company to appear before a court at a
arrestwill be issued. specifictime and place.
(2) Thesummons for the appearance of a corporation or lim

Dated ..... ... (year) . ited liability company may be served psovided for service of a
--(Signature) - symmonsupon acorporation or limited liability company in a
....(Title)  civil action. The summons shall be returnable not lesstBan
b. When issued by a district attorney: daysafter service.
i o 1 .12,
STATE OF WISCONSIN, (l_:“rits(,)sr)—/refe?zgcae: éee s973.17for provision for default judgment against a-cor
... County poration.
State of WWsconsin . ) o
Vs 968.06 Indlctmen_t by grandljury . Upomnplnctment by a
' grandjury acomplaint shall be issued, as provided b968.02
... (Defendant) upon the person named in the indictment ancp#reon shall be

THE STATE OF WISCONSIN © SAID DEFENDANT entitledto a preliminary hearing under3¥0.03 and all proceed

A complaint, copy of which is attacheldaving been made ings thereafter shall be the same as if the person had been initially
beforeme accusing the defendant of committing the crime of .chargedunder s968.02and had not been indicted by a grand.jury
contrary to sec. ...., Stats. History: 1979 c. 291

You, ...., are, therefore, summoned to appear before Branc

of the .... court of .... County at the courthouse in the City of ..%88'07 Arrest by a law enforcement officer . (1) A law

‘enforcemenbfficer may arrest a person when:

answersaid complaint, on ...., .... (year), at .... o’clackhe .... ) )
noon, and in case of your failure to appeawarrant for your () Thelaw enforcement éiter has a warrant commanding
arrestmay be issued. thatsuch person be arrested; or
Dated ... ... (year) (b) The law enforcement fider believes, on reasonable
’ (Signature) grounds that a warrant for the perssrarrest has been issued in
9 this state; or
.... District Attorney

. (c) The law enforcement fider believes, on reasonable
4. The complaint and summons may betloe same form. grounds,that a felony warrant fothe persors arrest has been

The summons shall beeneath the complaint. If separate formgsyedin another state; or

areused, a copy of the complaint shall be attached to the sum 4y There are reasonable grounds to believe that the pisrson

mons. . committingor has committed a crime.

(4) SERVICE. (@) The warrant shall be directéal all law (2) A law enforcement diter making a lawful arrest may
enforcemenbfficers of the state. A warrant may be seré@§  commandthe aidof any person, and such person shall have the
wherein the state. _ _ samepower as that of the law enforcemerftagir.

_ (b) A warrant is served by arresting the defendant and mforr_n 3) If the alleged violator under948.55 (2)or 948.60 (2) (c)
ing the defendant as soon as practicable of the nature of the crigg; \yas the parent or guardian of a child who is injured or dies
with which the defendant is clugd. as a result of an accidental shooting, no law enforcemficgrof

(c) An arrest may be made hylaw enforcement fifer with-  may arrest the alleged violator until at least 7 days after the date
outa warrant in the law enforcementioér’s possession when theof the shooting.
law enforcement dicer has knowledge that a warrant has beenHistory: 1991 a. 1391993 a. 486
issued. In suchcase, the @iter shall inform the defendant as soon If the police have probable cause for arrest without a warrant they may break down
aspracticable of the nature of the crime withich the defendant adoor to efect the arrest after announcititeir purpose in demanding admission.

: Theremedy for excessive force is ritismissal of the criminal chge. Nadolinski
is chaged. V. State46 Wis. 2d 259174 N.W2d 483
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An arrest based soleyn evidence discovered after an illegal search is invalid. ~ 2. Either or both ofhe following circumstances are present:
Stateex rel. Furlong vWaukesha County Courty Ws. 2d 515177 N.W2d 333 . . . .

While probable cause for an arrest without a warrant requirearheficer have a. The oficer has a reasonable basis for believing ¢oatin
morethana mere suspicion, he does not need the same quantum of evidenee netegldomestic abuse against the alleged victim is likely
saryfor conviction, but only information which would lead a reasonalflessfto . . . L f
believethat guilt is more than a possibilityhich information can bbased in part b. There 'S_ evidence of physical injury to th_e allegitim.
on hearsay State vDiMaggio, 49 Ws. 2d 565182 N.W2d 466 (b) If the oficer’s reasonable grounds for belief under (@r

An officer need not have a warrant in his possession to makéd arrest. Schill i inei
V. State50 Wis. 2d 473184 N.W2d 858 1. are based on a report of an alleged domestic abuse incident, the

An arrest was valid when a defendant, approached bffiaar, volunteered the _of'flcer _'S requ[rec_i to make an arrest under @'_Onl_y if th_e report
statementhat he assumed they would be looking for him because he had been thdsageceived, within 28 days after the day the incident is alleged to
personto see the victim alive. SchenkState51 Wis. 2d 600187 N.W2d 853 have occurred, by thefafer or the |aW enforcement agency that

Policehavegrounds to arrest without a warrant when they have information frogm lovsthe oficer
a reliable informer that a crime is to be committed, when they cheahftimation ploy .
andwhen the defendants attempt to escape when stopped. MdBtate53 Wis. (3) LAW ENFORCEMENTPOLICIES. (a) Each law enforcement

2d 662 193 N.w2d 874 ; ; o
. . . agency shall develop, adopt and implement written policies
A person is not under arrest and thecef is not attempting an arrest, so far as th A . L
right to use force is concerned, unttie person knows or should know that the p(ars:o?ﬁ‘agard'ngarreSt procedures for domestic abuse incidents. The

r%strainingor atten(]pting to restrain him is arfioér. Celmer vQuarbeg, 56 Ws.  policiesshall include, but not be limited to, the following:
2d 581 203 N.w2d 45 .. .
An arrest pursuant to a valid warrant is legal even thougbfftber entered defen 1 Statemer?ts emphasizing that:
dant'shome without warning or knocking, and therefore the court had personal juris  a. In most circumstances, other than those under(2uta

diction. State vMonsoorS6 Wis. 2d 689203 N.W2d 20 law enforcement dicer should arrest and take a person into cus
Thefact that a witness had identified then defendant by photograph Vieestf f . :
to support ararrest, even though the witness was not allowed to identify him at #Rdy if the oficer hasreasonable grounds to believe that the per

trial. State vWallace,59 Wis. 2d 66207 N.W2d 855 sonis committing or has committed domestic abuse and that the
Whenan oficer, mistakenly believing in good faith that the occupans cdr had persons actions constitute the commission of a crime.

committeda crime,stopped a car and arrested the occupants, the arrest was illegal, .

butashotgun in plain sight on the back seat could be seized and used in evidence.D. When the dfcer has reasonable grounds to believe that

State vTaylor, 60 Ws. 2d 506210 N.w2d 873 spousesformer spouses or other persons who reside together or

Enforcementfficers may make constitutionally valid arrests withewatrrants i itti aa@Mmi
undersub. (1) (d) where they have reasonable grounds to believe that the persorg%;lmerly resided tOQether are committing or h mitted

committeda crime. Rinehart \State63 Wis. 2d 760218 N.W2d 323 festicabuse against each othtite oficer does not have to
The police forceis considered as a unit. Where there is police—channeled comn@rrestboth persons, but should arrest the person whom fiberof

nicationto the arrestingfficer and he acts in good faith, the arrest is based on prope|ievesto be the primary physicabgressorin determining who
ablecause when facts exist within the police department. Statears8 Ws. 20 s the primary physical aggressan oficer should consider the

Wherebags were heavy and contained brick-tibiects obtained in overnight trip intentof this section to protect victims of domestic violence, the
andwhere defendarg’house was under surveillance, there was probable cause felative degree of injury or feanflicted on the persons involved

arrestfor possession of marijuana. Stat®kelpsy3 Ws. 2d 313243 N.W2d 213 ; ; ;
Testunder (1) (d) is whether arrestindioér could have obtained warrant on theandany hIStOI’y of domestic abubetween these persons, if that

basis of information known prior to arrest. Police may rely on eyewitness reporterStory can reasonably be ascertained by tfieeof
citizeninformer Loveday v State,74 Ws. 2d 503247 N.w2d 116. c. A law enforcement @iter’s decision as to whether oot

An officer may make a warrantless arrest for an ordinance violatiostaftatory ; ;
counterparbf the ordinance exists. City of MadisarRicky Two Crow 88 Ws. 2d to arrest undethis section may not be based on the consent of the

156, 276 N.W2d 359(Ct. App. 1979). victim to any subsequent prosecution or on the relationship of the
Evidence obtained during a mistaken arrest is admissible as long as the arreg@gsongnvolved in the incident.

officer acted ingood faith and had reasonable articulable grounds to believe that the . i i
suspectvas the intended arrestee. Stateee,97 Ws. 2d 679294 N.W2d 547(Ct. d. A law enforcement diter’s decision not to arrest under

App. 1980). this section may not be based solely upon the absence of visible
An arrest by out—of-state police was a valid citizetest. State Slawek,114  jndicationsof injury or impairment.

Wis. 2d 332338 N.W2d 120(Ct. App. 1983). ) )
Whena defendan$’ mother admitted police into heome to talk to her son, the 2. A procedurdor the written report and referral requ"ed

subsequerarrest of son was valid. StateRodgers119 Wis. 2d 102349 Nw2d  undersub.(4).

453(1984). 3. A procedure for notifying the alleged victiofithe incident

Municipal police may arrest and detain a person for whom another municipalit L . .
in another county has issued a civil arrest warrant. 61 Gty. 275. of the provisions in sub.(5), the procedure for releasirije

A city policeman is a law enforcemenficér and trafic officer within s. 345.22.  arrestedperson and the likelihood and probable time of the

61 Atty. Gen. 419. . . . _ arrestedpersorns release.
NOTE: See also the notes to Article I, sectionllof the Wisconsin Constitu ..
tion. (b) In the development of these policies, each law enforcement
agencyis encouraged to consult with communitgamizations
968.075 Domestic abuse incidents; arrest and pro - andother law enforcement agencies with expertise in the recogni
secution. (1) DerINITIONS. In this section: tion and handling of domestic abuse incidents.

(a) “Domestic abuse” means any of the following engaged in (¢) This subsection does not limit the authority of a law
by an adult person against his loer spouse or former spousegnforcemenagency to establish policies that require araster
againstan adult with whom the person resides or formerfyded morecircumstances than those set forth in ¢2p.
or against an adult with whom the person has a child in COMMON:(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement

1. Intentional infliction of physical pain, physical injuryittr  officer does not make an arrest under this section whenftberof

ness. hasreasonable grounds to believe that a person is committing or
2. Intentional impairment of physical condition. hascommitted domestic abuse and that pessaats constitute
3. A violation of $940.225 (1)(2) or (3). the commission of a crime, thefficer shall prepare a written

reportstating why the person was rastested. The report shall

L P h . Ye sent to the district attorneydfice, in the county where the acts
to fear imminent engagement in the conduct descrieder ook place, immediately after investigation tie incident has
subd.1,2.0r3. _ ~ beencompleted. The district attorney shall review the report to

(b) “Law enforcement agency” has the meaning specified {ieterminewhether the person involvéd the incident should be
s.165.83 (1) (b) chaged with the commission of a crime.

(2) CIRCUMSTANCESREQUIRINGARREST. (a) Notwithstanding  (5) ContacT PRoHIBITION. (a) 1. Unless theris a waiver
s.968.07and except aprovided in par(b), a law enforcement ynderpar (c), during the 72 hours immediately following an arrest
officer shall arrest and take a person into custody if: for a domestic abuse incident, the arrested person shall avoid the

1. The oficer has reasonable grounds to believe that the peesidenceof the alleged victim athe domestic abuse incident and,
sonis committing or has committed domestic abuse and that thepplicable, any premises temporarily occupied by the alleged
persons actions constitute the commission of a crime; and  victim, and avoid contacting or causing any person, other than law

4. A physical act that magause the other person reasonabl
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enforcemenbfficers and attorneys for the arrested person amthusecomplaints shall stress enforcementcaminal laws in

allegedvictim, to contact the alleged victim. domesticabuse incidents angrotection of the alleged victim.
2. An arrested person who intentionally violates this par&aw enforcement agencies aedmmunity oganizations with
graphshall be required to forfeit not more than $1,000. expertisein the recognition and handling ddmestic abuse inci

(b) 1. Unless there is a waiver under (@r a law enforcement dentsshall cooperate in all aspects of the training. _
officer or otherperson who releases a person arrested for a domes(9) ANNUAL REPORT. (a) Eactdistrict attorney shall submit an
tic abuse incident from custody less than 72 hours after the argg§tualreport to the department of justice listing all of the foHow
shall inform the arrested person orally and in writing of th&19:
requirementsunder par(a), the consequences of violating the 1. The number of arrests for domestic abuse inciderisin
requirementand the provisions of 839.621 The arrested per or her county as compiled and furnished by the law enforcement
sonshall sign an acknowledgment on thtten notice that he or agencieswithin the county
shehas received notice aind understands the requirements, the 2. Thenumber of subsequent prosecutions and convictions of
consequences ofolating the requirements and the provisions ahe persons arrested for domestic abuse incidents.
s.939.621 If the arrested person refuses to sign the noticer he (b) The listing of the numbesf arrests, prosecutions and €on
shemay not be released from custody victions under par(a) shall include categories by statutory refer

2. If there is a waiver under pée) and theperson is released enceto the ofense involved and include totals for all categories.
undersubd.1., thelaw enforcement diter or other person who  History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 304
releaseshe arrested person shall inform the arrested person oralljJOTE: 1987 Ws. Act 346 which created this sectionstates the legislative
andin writing of the waiver and the provisions 0089.621 intént and purpose in section 1 of the Act. . .

. . . R Questions by an &i€er prior to an arrest to determine which spouse was the pri

3. Fgulure tocomply vk\]nth tr|1e v\;]foﬂce r:equur%n;ent under ;U%dnary.physical agtgressordunﬁeut)th(3c)j (fa) é bt were ipgesti_ga&or);faw{janda
1. regar mg a person who is awfu y release rom custo y Jyggningswere not required when the aefendant was not deprived of freedom or ques
aprosecution undegar (a), but does not &ct the application of }g‘,i{“;g,alggi;?'ve environment. Statéeprich, 160 Ws. 2d 472465 N-W2d 844
s.939.621in any criminal prosecution. Warrantlesrrest and detention for bail jumpirgg6.49, is authorized if probable

i i - i ifiad i causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. after
(c) Atany time during the 72—-hour period specified in (@ beingreleased under ch. 9688 Atty. Gen. 177

thealleged victim may sign a written waivef the requirements s section applies to roommatésng in university residence halls, whether-pri
in par (a). The law enforcement agency shall have a waiver fomaelyor state owned. If criteria requiring arrest under sub. (2) exist, a law enforce
available mentofficer must make a custodial arre39 Atty. Gen. 109
! . A Prosecutdis iew of Elder Abuse. Hanrahan. i$VLaw Sept. 2000.
(d) The law enforcement agency responsibletierarrest of

aperson for a domestic abuse incidgmll notify the alleged vic 968.08 Release by law enforcement officer of ~ arrested

tim of the requirements under p@) and the possibility of, proee person. A law enforcement @iter having custody of person

durefor and efect of a waiver under pa(c). arrestedwithout a warrant may release the person arrested without
(e) Notwithstanding $968.07 a law enforcement fi€er shall requiringthe person to appear before a judge if the law enforce

arrestand take a person into custody if thiaefr has reasonable mentofficer is satisfied that there are inficient grounds fothe

groundsto believe that the person has violated (&@r issuanceof a criminal complaint against the person arrested.

(6) CoNDITIONAL RELEASE. A person arrested and taken into History: 1993 a. 486
custody for a domestic abuse incident is eligible for condition N o )
release. Unless there is a waiver underb.(5) (c), as part of the 200-085 Citation;  nature; issuance; release — of
conditionsof any such release that occurs during the 72 hOlEQCU.Sed' (1) NATURE. A citation under this sectids a diree
immediatelyfollowing suchan arrest, the person shall be required/€: issued by a law enforcementicér, that a person appear in
to comply with the requirements undgib.(5) (a)and to sign the courtand answer criminal chges. A citation is not ariminal
acknowledgmentnder sub(5) (b). The arrested persaelease complaintand may not be used as a substitute for a criminal com
shall be conditioned upon his or her signed agreemeretftain P&t

from any threats or acts of domestic abuse against the alleged vic(2) AUTHORITY TO ISSUE; EFFECT. A law enforcement diter
tim or other person. may issue a citation to any person whom he or shedssonable

(6m) OFFICER MMUNITY. A law enforcement Giter is ~J70undsto believe has committed a misdemearfocitation may
immunefrom civil and criminal liability arising out of a decision P& iSsuedn the field or at the headquarters or precinct station of
by the oficer to arrest or not arrest an allegetiofier if the deci e Officer instead of or subsequent to a lawful arrest. If a citation
sionis made in a good faithfeft to comply with this section. S iSsueéd.the person cited shall be released on his or her own

(7) ProsecuTioNPOLICIES. Each district attorneg’ofice shall ;ﬁg?cnéﬁgﬁgf}:lgre tn?;mlggnngsy(\j/g?thﬁrttﬁ |s'sue a citation, the law
develop,adopt and implement written policies encouraging the y consider whether.
prosecutionof domestic abuse fehses. The policies shall (&) The accused has given proper identification.
include, but not be limited to, the following: (b) The accused is willing to sign the citation.

(@) A policy indicating that a prosecutsrdecision not to  (€) The accused appears to represent a danger of harm-to him
prosecutea domestic abuse incident should not be based: self or herself, another person or property _

1. Solely upon thebsence of visible indications of injury or _(d) The accused can show fcient evidence of ties to the
impairment; community. . _ .

2. Upon the victims consent to any subsequent prosecution (€) The accused haseviously failed to appear or failed to
of the other person involved in the incident; or respondo a citation.

3. Upon the relationshipf the persons involved in the inci | (f) Arrest or further detention appears necessary to carry out
dent. legitimate investigative action in accordanegth law enforce

S . . licies.

(b) A policy indicating that when any domestic abuse mc‘dementagency po o _—
is reported to the district attorneyofice, including a report made ~ (3) CONTENTS. The citation shall do all of the following:
undersub.(4), a chaging decision by the district attorney should, () Identifythe ofense and section which the person is alleged
absentextraordinarycircumstances, be made not later than ® have violated, including the date, and if material, identify the
weeksafter the district attorney has received notice of the indiropertyand other persons involved.
dent. (b) Contain the name and address of the person cited, or other

(8) EDUCATION AND TRAINING. Any education and training by identificationif that cannot be ascertained.
thelaw enforcement agency relating to thendling of domestic  (c) Identify the dficer issuing the citation.
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(d) Direct theperson cited to appear for his or her initiatausetherefor The complaint, &flavit or testimony may be upon
appearancé a designated court, at a designated time and dateformationand belief.

(4) Service. A copy of the citation shall be delivered to the (3) WARRANT UPON ORAL TESTIMONY. (@) General rule. A
personcited, and the original must be filed witie district attor searchwarrant may be based upon sworal testimony commu
ney. nicatedto the judge by telephone, radio other means of elec

(5) ReviEw BY DISTRICT ATTORNEY. If the district attorney tronic communication, under the procedure prescribed in this sub
declinesto prosecute, he or she shall notifie law enforcement section.
agencywhich issued the citation. The law enforcement agency (h) Application. The person who is requesting the warrant
shallattempt to notify the person cited that he or she will not R@all prepare a duplicate original warrant aedd the duplicate
chargedand is not required to appear as directed in the citatioBriginal warrant, verbatim, to the judge. Thelge shall enter

(6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The  verbatim, what is read on the original warrant. The judge may
prior issuance of a citation does not bar the issuance of a sumndinsctthat the warrant be modified.

or a warrant for the samefefise. (c) Issuance. If the judge determines that there is probable
(7) PreparaTiONOF FORM. The judicial conference shall pre causefor the warrant, the judgghall order the issuance of a war

scribethe form and content of the citation unders8.171 rant by directing the person requesting the warrant to sign the
History: 1983 a. 433 judge’sname on the duplicate original warramt addition, the

. personshall sign his or her own name tive duplicate original
968.09 \_Narrarflt_lon failure tg a;ppear: - (1) When a_deéend _warrant. The judge shall inmediately sign the original warrant
lantor a W|tnefssh a'dmf apé)eatcr) efore t Sebco%rt ashre(éwfre aor VIQndenter on the face of the original warrant the exact time when
ates_fl terg 0 tbet' e e_r]l as hr W'tn?ts ond or ¢ % € ?]n a1 {he warrant was ordered to be issued. The finding of probable
or witnesss probation, if anythe court may issue a bench warranty sefor 4 warrant upon oral testimony shall be based on the same
for the defendard’ or witness arrest which shall direct that thekind of evidence as is sidient for a warrant upon iflavit
defendant or witness be brought before the court without unrea . e . )
sonabledelay The court shall state on the record at the time of, (d) Recording and certification of testimony. When a caller
issuancef the bench warrant the reason therefor informsthe judgethat the purpose of the call is to request a war
(2) Prior to the defendart’ appearance in court after th%rant,thejudge shall place under oath epefson whose testimony
defendant'sarrest under sull), ch.969 shall not apply ormsa basis of the application and each person applying for the
History: 1971 c. 2981993 a. 486 ’ warrant. The judge or requesting person shall arrange for all
A bench warrant may be directed to all law enforcemdicees in the stataith-  Sworntestimony to be recorded either &gtenographic reporter
outregard to whether the defendant is gearwith a violation of a state statute oror by means of a voice recording device. The judge shall have the
countyordinance. The form of the warrant should be as suggested by s. 968.04}&0rd transcribed. The transcriptertified as accurate by the
7.762 Atty Gen. 208. ; : ; X .
@ veen judgeor reporteras appropriate, shdle filed with the court. If
968.10 Searches and seizures: when authorized. A thetestimony was recorded by means of a voice recording device,

be seized when the search is made: (e) Contents. The contents of a warrant upon oral testimony
(1) Incident to a lawful arrest; shallbe the same as the contents of a warrant uginlaat.
(2) With consent; () Entry of time of execution. The person who executds
(3) Pursuant to a valid search warrant; warrantshallenter the exact time of execution on the face of the
(4) With the authority and within the scope of a right of Iavvfu?luloIIcate original warrant.

inspection; (4) LocaTioN OF SEARCH. A search warrant may authorize a
(5) Pursuant to a search during an authorized temporary quita"CHo be conducted anywhere in the state and may be executed
tioning as provided in 968.25 or pursuanto its terms anywhere in the state.
9 P K N History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 Ws. 2d xiii (1987).
(6) As otherwise authorized by law Judicial Council Note, 1988:Sub. (2) is amended to elimindte preference for

NOTE: See the notes to Article |, sectionllof the Wisconsin constitution. written affidavits as the basis for search warrantselefhoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review

inei Sub.(3) (a) is amended to eliminate the preference for writfeagits as the basis
968.11 SCOP‘? of search incident to IaW.fU| arrest. When for sear(cr)1 sfv)arrantsTelephonedestimony aﬁows faster response and the transcribed
a lawful arrest is made,law enforcement d;ter may reasonably recordis no less adequate for review
searchthe person arrested and an area within such psisane Sub.(3) (c) is amended to eliminate the preference for writtetasits as the basis
diate presence for the purpose of: for search warrantslelephonedestimony allows faster response and the transcribed

. . . recordis no less adequate for review
(1) Protectlng the dicer from attack; Sub.(3) (d) is amended to authorize that the testimony be recorded either by a

(2) Preventing the person from escaping; stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]
(3) Discovering and seizing the fruits of the crime; or

(4) Discoveringand seizing any instrumentsticles or things 968.13 Search warrant; property subject to seizure.

which may have been used in the commission of, or which m%) A search warrant njay'authorlze t-he selgur.e 9f the following:
constituteevidence of, the éénse. (a) Contraband, which includes without limitation because of

An automobile search consistent wRHiton does not violate this sectioThis ~€NUMmerationlottery tickets, gambling machines or other gam
sectiondoes not require proof of anfieer’s subjective intent when conducting abling devices)ewd, obscene or indecent written matpéctures,
searchincident to an arrest. StateRry, 131 Ws. 2d 153388 N.W.2d 565(1986). ; i ; 1 i

NOTE: See also the notes to Article I, sectidil of the Wisconsin constitution. soundrecordmgs or motion .plcture f"ms‘ fed mone.y owritten .

instrumentsand the tools, dies, machines or materials for making

968.12 Search warrant. (1) DESCRIPTIONAND Issuance. A them,and controlled substances, as defined #68.01 (4) and
searchwarrant is an order signed by a judge directing a lag¢ntrolledsubstance analogs, as defined Bd..01 (4m)andthe
enforcemenbifficer to conduct search of a designated person, JPlementsior smoking or injecting them. Gambling machines
designatedbject or a designated place for the purpose of seiziﬁ\bomergambhﬂg devices possessed by a shipbuilding business
designatecproperty or kinds of propertyA judge shall issue a thatcomplies with s945.095are not subject to this section.
searchwarrant if probable cause is shown. (b) Anything which is the fruit of or has been used indbe

(2) WARRANT UPONAFFIDAVIT. A search warrant may be basednissionof any crime.
upon sworn complaint or &flavit, or testimony recorded by a (¢) Anything other than documents which may constitute evi
phonographicreporteror under sub(3) (d), showing probable denceof any crime.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/758.171
https://docs.legis.wisconsin.gov/document/acts/1983/433
https://docs.legis.wisconsin.gov/document/statutes/1999/968.09(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20969
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1999/968.25
https://docs.legis.wisconsin.gov/document/courts/131%20Wis.%202d%20153
https://docs.legis.wisconsin.gov/document/courts/388%20N.W.2d%20565
https://docs.legis.wisconsin.gov/document/statutes/1999/968.12(3)(d)
https://docs.legis.wisconsin.gov/document/acts/1971/298
https://docs.legis.wisconsin.gov/document/acts/1983/443
https://docs.legis.wisconsin.gov/document/statutes/1999/961.01(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/961.01(4m)
https://docs.legis.wisconsin.gov/document/statutes/1999/945.095

7 Updated 99-00Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.20

(d) Documents which magonstitute evidence of any crime,whomor fromwhose premises the property was taken and to the
if probable cause is shown that the documents are under the epplicantfor the search warrant.

trol of a person who is reasonably suspected to be concerned in th@) An affidavit or complaint made in suppast the issuance
commissionof that crime under €39.05 (2) of the warrant and the transcript of any testimony taken shall be
(2) In this section, “documents” includes, but is not limited tdiled with the clerk within 5 days after the date of the execution of
books,papers, records, recordings, tapes, photographs, filmsaoy search warrant.
computeror electronic data. History: 1971 c. 298
History: 1971 c. 2191979 c. 811995 a. 1, 448 In computing the time within which a search warrant must be returned, the court

An adversary hearing not necessary for the seizure of a limited quantity oftayexclude the hours between 4:30 Friday and 8 A.M. Man8agh a delay would
obscenematerial as evidence but is necessary before morethgentiary copies are Notaffect the validity of the search. StateMeier 60 Wis. 2d 452210 N.W2d 685
seized. State ex rel. Howard ©’Connell,53 Ws. 2d 248192 N.W2d 201 Thetrial court erred in suppressiegntrolled substances and associated parapher
“(C)ontraband” under sub. (1) (a) is not limited to items thaparse illegal; it naliaseized pursuant @ search warrant on the ground that a transcript of testimony
alsoencompasses items used, acquired, or transferred illegaliyding money  uponwhich thewarrant was based was not filed within 5 days of its execution, as
Jonesv. State226 Ws. 2d 565594 N.W2d 738(1999). requiredby sub. (2), because: (1) s. 968.22 provides that no evidence seized under

NOTE: See also the notes to Article I, sectidi of the Wisconsin constitution. ~ asearch warrant may be suppressed ddedunical irregularities not fetcting the
defendant'substantial rights; (2) the 5—day filing requiremerd iwinisterial duty

a violationof which does not invalidate a search absent prejudice; and (3) there was
968.135 Subpoena for documents.  Upon the request of 1o prejudice when the transcript was filagproximately 6 weeks prior to the filing

the attorney generair a district attorney and upon a showing 06f the information, before which the defendant was statutorily precluded from mak

probablecauseunder s968.12 a court shall issue a subpoend9 any motion to suppress. StatdEam,68 Ws. 2d 614229 N.W2d 664

requiringthe production of documents, as specified i868.13 . .

(2). The documents shall be returnable todbert which issued 968.18 Receipt for seized property . Any law enforcement

the subpoena. Motions to the court, including, but not limited t8fficer seizing any items without a search warrant shall give

motionsto quash or limit the subpoershall be addressed to the'eceiptas soon as practicable to the person from whose possession

court which issued the subpoena. Any person whtawfully theyare taken. Failure to give such receipt shalrender the evi

refusesto produce the documents may be compelletbtso as denceseized inadmissible upon a trial.

providedin ch.785. This section does not limit orfeft any other . .

subpoenauthority provided by law 968.19 Custody of property seized. Property seized under
History: 1979 c. 81177 1983 a. 443.4. a search warrant or validly seized without a warrant shall be safely
A banks voluntary surrender of records other than those demanded sutthe keptby the oficer, who may leave it in the custody of the sHerif

Q‘;g’(‘ggr%’g")e"lggggas's for suppression. Stawift, 173 Ws. 2d 870496 NW2d - gndtake a receipt therefaso long as necessary toe purpose of

B ‘ beingproduced as evidence on any trial.

968.14 Use of force. All necessary force may be usecti@ ) )
cutea search warranr to efect any entry into any building or 968.20 Return of property seized. (1) Any persorclaim
propertyor part thereof to execute a search warrant. ing the right to possession pfopertyseized pursuant to a search
Whenofficers, armed with a search warrant, knocked on a, gurshed it open  Warrantor seized without a search warrant may apply for its return
whenthe defendant opened it 2 inches, and put him under restraint before shovimghe circuit court for theounty in which the property was seized
the warrant, they acted legallyState vMeier, 60 Wis. 2d 452210 N.W2d 685 o \yhare the search warrant was returned. The court shall order
Wherea warrant is issued to search a residencevimence of drug dealing, exi h . it d d b . he distri
gentcircumstances exist to allow police to execute a “no knock” search. Sgaee v SUchnotice as it deems adequate to be given the district attorney
vens,181 Ws. 2d 410511 N.W.2d 591(1994). _ andall persons who have or may have an intarette property
invoning felomious anig delvery n Such cace police are not requred 1o adhere (10 Sl hold & hearing to hear all claims to its true ownership.
therule of announcement when executing such a warrant. SRithards201 Ws. tﬁ the r'ght to possession Is proved to the cewstitisfaction, it
2d 845 569 N.W2d 218(1996). shall order the properfyother than contraband or property €ov

NOTE: See also the notes to Article |, sectidid of the Wisconsin constitution.  ered undersub.(1m) or (1r) or s.173.120r 173.21 (4) returned

if:
968.15 Search warrants; when executable. (1) A search (a) The property is not needed as evidenci oeeded, satis

warrantmust be executed ametumed not more than 5 days aﬂefactoryarrangements can be made for its return for subsequent use
the date of issuance. asevidence: or

(2) Any search warrant not executed within the tpnevided . . . .
in sub.(1) shall bevoid and shall be returned to the judge issuingor(rfgle'i‘gdproceed'ngs in which it might be required have been

it. . .
Executionof search warrant is timely if in complianeéth (1) and if probable (Im) (a) In this subsection:

causewhich led to issuance still exists at time of execution. Defense has burden of 1. “Crime” includes aract committed by a juvenile or incem
proof in timeliness challenge. StateBdwards98 Ws. 2d 367 297 N.w2d 12 . yaj

(1980). petentadult which would have been a crime if the act had been
committedby a competent adult.
968.16 Detention and search of persons on premises. 2. “Dangerous weapon” has the meaning given B89.22

The person executing theearch warrant may reasonably detai(1.0).
andsearch any person on the premises at the time to protect himi,y |f the seized property is a dangerous weapon or ammuni
self or herself from attack or to prevent the disposaianceal jon, the property shall not be returntiany person who com
mentof any item particularly described in the search warrant. mitteda crime involving the use of the dangerous weapdheor
History: 1993 a. 486 P i
Thedefendant had sfidient control and dominion over a dar it to be considered ammun!tlon' The .property may be ret“.med to the rlghtful owner
“premises, justifying a search of the defendant. Staeeed156 Ws. 2d 546457 uUnderthissection if the owner had no prior knowledge of and gave
N.W.2d 494 (Ct. App 1990). no consent to the commission of the crini&roperty which may

Thefrisk of a person not named in a search warrant during execution of the wariggt be returnedo an owner under this subsection shall be disposed
wasreasonable when occupantstiod residence were very likely to be involved inOf under subs(.3) and(4).

drugtrafficking; drugs felt in a pocket during the frisk were lawfidgized when the
officer had probable cause to believe there wesraection between what was felt 1r) If th iz r rty i firearm seiz ndéed <0
andcriminal activity State vGuy, 172 Wis. 2d 86492 N.W2d 311 (1992). 13( ) th € se teshptqpe yd sthat eg She ”eddu dt?] Qf
NOTE: See also the notes to Article |, sectidi. of the Wisconsin constitution. ( ) (CV): € Cour, . ,a Issue at oraer shall orager the firearm
returnedif the prohibitionunder s51.20 (13) (cv) 1lhas been can

968.17 Return of search warrant. (1) The return of the celedunder s51.20 (13) (cv) 2or (16) (gm)

searchwarrant shall be made within 48 hours after executitineto  (2) Propertynot required for evidence or use in further inves
clerk designated in the warranthe return shall be accompaniedigation, unless contraband or property covered under (Sunb)

by a written inventory of any property taken. Upon request, tioe (1r) or s.173.12 may be returned by thefigler to theperson
clerk shall deliver a copy of the inventory to the perémm from whom it was seized without the requirement of a hearing.
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(3) (a) First class cities shall dispose of dangerous weapasstanceppears to be or is reportstblen an attempt will be

or ammunition seized 12 months after takpassession of them madeto return the substance to the rightful owner
if the ownerauthorized under sufilm), has not requested their Hggt?3r§/:19189377 czgg(llglsiﬁ < é%ﬁ% 12%% %.2%%1(13952311 587160%290%?1 2 7189

H HY H H a. a. S. (0] a. a.
returnandif the dangerous weapon or ammunition is not requirgd;’,’ 64 1093 a. 90196 1996 a, 1571997 a. 197248 1999 a, 185
for evidence or use in further investigation and has not 699” A claimant of seized property has the burden of showing that it is not contraband
posedof pursuant to a court order at the completion of a criminaldis not needed as evidence in a possible retrial. Money may be applied to-the pay
actionor proceeding Disposition procedures shall be establishefjen'f counsel fees. @er v Sauk County Clerbf Court,53 Ws. 2d 178191
b_Y_ ordinance or resolution and may include provisions autho yndersub. (1m) (b) “rightful owner” refers to an innocent person who owned a
rizing an attempt to return to the rightful owner adgngerous firearmor ammunition at the time anfefise was committed. StateWilliams, 148

weaponsor ammunition which appear to be stolen or are report g\/ r?gtr?efnzafsﬁ:|'t\lp\hN§t(cj)ggrié(hcs:‘.tsgggdt%?%)g the execution of a search warrant were
stolen. If enacted, any suqbrowsmn shall include a presumptloncontraband is discussed. In re Return of Property in StBenhof, 185 Ws. 2d 600

thatif the dangerous weapons or ammunition appear to be or sx@N.W.2d 307(Ct. App. 1994).
reportedstolen an attempwill be made to return the dangerous In the event that the district attorney elewds to bring a forfeiture action against

" : . Seizedproperty a person seeking the return of the property may do so under this sec
weaponsor ammunition to the authorized rightful ownef the  tion, not s, 961.55 (3). JonesState 226 Ws. 2d 565594 N.W2d 738(1999).
returnof a seized dangerous weapon other than a firearm is n@hedefinition of contraband in s. 968.13 applies to this section.blifeen is on
requestedy its righiful owner under SutL) and is not returned [ iee 6 prove by the graterweight of e credile viomtmoperty b co
by the oficer undersub.(2), the city shall safely dispose of then.w.2d738(1999).
dangerougveapon arif the dangerous weapon is a motor vehicle, Theterm “use” in sub. (1m) (b) requires more than than the mere fact that a firearm
asdefined in $340.01 (35)sell the motor vehicle following the fg"p’"tﬂg 2‘?55%'&';g‘ggggizpﬁ_tvﬂfzghgﬂ'me in sorag State vPerez, 2000 Wi
procedureunder s973.075 (4)or authorize a law enforcement Dli]tﬁ pyroct:ess G}cl)e\;fnh)t requir&e states to gilve deta(;leéj'instrutf'tionstto own?rs who
agencyto retain and use the motor vehicle. If the return of a seiZ&ggkthe return of lawtully seized property no longeeded in a police interrogation
firearm or ammunition is not requested by its authorized rightf@[gcgrg;'nal proceeding. 6t Covina vPerkins,525 U.S. 234142 LEd 2d 636
ownerunder sub(1) and is not returned by thefioEr under sub.  This section applies although a crimirattion has not been commenced:; the prop
(2), the seized firearm or ammunition shall be shipped to ap@ owner has the burden of moving for the return of the prap&upreme deo,

becomeproperty of the state crime laboratories. A person destf \* Scui2808 F Supp. 138q1992).
natedby the department of justiceay destroy any material for ggg 21 Search warrant; secrecy . A search warrant shall be
which the laboratory has no use or arrange for the exchanggyedwith all practicable secrepgnd the complaint, fiavit or
materialwith other public agencies. In lieu of destruction, shoUWestimonyupon which it is based shall not be filed with the clerk
derweapons for which the laboratories have no use shall be turge@yade public in any way until the search warrant is executed.
overto the department of natural resources for sale and distribu
tion of proceeds under 29.934 968.22 Effect of technical irregulariies. No evidence

(b) Except as provided in péa) or sub(1m)or(4), a city vil-  seizedunder a search warrant shall be suppressed becaask of
lage, town or county or other custodian of a seized dangeronisal irregularities not décting the substantial rights dhe
weaponor ammunition, if the dangerous weapon or ammunitiotiefendant.
is not required for evidence or use in further investigation and hagheincorrect identification of a building’address in the warrant wageahnical
not been disposed of pursuant to a court order at the compleFfe &4 nol ender he fesuting seach uyeasonatie when e search made was
of a criminal action oproceeding, shall make reasonabfent$ in the warrant. State Micholson,174 Ws. 2d 542497 N.W2d 791(Ct. App.1993).
to notify all persons who have or may have an authorized rightfuNOTE: See also the notes to Article I, sectiori.iof the Wisconsin constitution.
interestin the dangerous weapon or ammunition of the application . )
requirementsinder sub(1). If, within 30 days after the notice, an968.23 Forms. The following forms for use under trabapter
applicationunder sub(1) is not made and the seized dangero@€illustrative and not mandatory:
weapon or ammunition is noeturnedoy the oficer under sub. STATE OF WISCONSIN,
(2), the city village, townor county or other custodian may retain... County
the dangerous weapon or ammunition audhorize its use by a AFFIDAVIT OR COMPLAINT.
law enforcement agencgxcept that a dangerous weapon used jR the .... court of the .... of ....
the commission of a homicide or a handgun,dagined in s.

. A. B., being duly sworn, says that on the .... day of ...., A. D.,
175.35(1) (b) may not beetained. If a dangerous weapon other (year), in saictounty in and upon certain premises in the (city

thana firearm is not so retained, thiy, village, town or county town or village) of .... in sai¢ounty occupied by ... and more par

or (.’]fr;ﬁr %ustodialshall safely Qisposetof theh.d?ngerodusrwegpq,gularly described as follows: (describe the premises) there are
or, It the gangerous weapon IS a motor venhicle, as Gelined INygyy |ocated and concealed certain things, to wit: (describe the
340.01(35), sell the motor vehicle followinthe procedure under st be searched for) (possessedthe purpose of evading
$.973.075 (4) If a firearm or ammunition is not so retained, the \igjating the laws of the state ofistonsin and contrary to sec
city, village, town or county or other custodian shall ship it to they, " “of the Visconsin statutes) (owhich things were stolen
statecrime laboratories and it is then the property oflderate  ,m their true ownerin violation of section .... of the Méonsin

ries. A person designated by the departmehjustice may gatutes)or, whichthings were used in the commission of (or may

destroyany material for which the laboratories have no use Pgngiityte evidence of)@imeto wit: (describe crime) committed
arrangefor the exchange of material with other public agencieg, yiolation of section ... of the MEonsin statutes).

In lieu of destruction, shoulder weapons for which the laboratory The facts tending to establish the grounds for issuing a search

has no use shall be turned over the department of natural . ; ; ;
resourcedor sale and o_Iistributi_on of proceeds undé?$934 g&gigb@rg f%sr {glsllcj);vr?ée(s(;eftJ\gwaﬁ\t/)l.dentlary facts showing prob
(4) Any property seized which poses a gang_er to life or gther Whereforethe said A. Bprays that a search warrant be issued
]E)rope_réym storaglj(e, trqans.portatllon .(2!;"‘]15"6 t?n V‘]{ml DdF requwg ({0 search sucipremises for the said propernd to bring the
or evidence or further investigatiaall be safely disposed of g5 mg if found, and the person imhose possession the same is

upon command of the person in whose custddgy are COm ¢, 4’ hefore the said court (dsefore the .... court for ... County),
mitted. The city village, town or county shall by ordinanceres ta be dealt with according to law
e

olution establish disposal procedures. Procedures may inclu

provisionsauthorizing an attempt to return to the rightiuiner , ~ (Signed) A B.
substancesvhich have acommercial value in normal business Subscribed and sworn to before me this .... day of ..., .... (year)
usageand donot pose an immediate threat to life or propeity ...., Judge of the ... Court.

enactedany such provision shall include a presumption that if tt#TATE OF WISCONSIN,
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.... County Detaininga person at his home, then transporting him about one mile to the scene

of an accident in which heas involved, was an investigative stop and a reasonable
SEARCH WARRANT. partof an ongoing accident investigation. StatQuartana213 Ws. 2d 440570
Inthe .... court of the ... of .... N.W.2d 618 (Ct. App. 1997).

. Thatthe defendant is detained in a temporBayy stop does not automatically
THE STATE OF WISCONSIN, @ thesherif or any constable or meanMiranda warnings are not requiredWhether the warings are required
i . depend®n whether a reasonable person in the defersdaosition would have cen
any peace dfcer of Sald.county' . . . _sideredhimself or herself to be in custadytate vGruen,218 Ws. 2d 58] 582
WhereasA. B. has this day complained (in writing) to the saidl.w.2d 728(Ct. App. 1998).

i idrhis section authorizes fiders to demandlentification only when a person is sus
courtupon oath thaton the .... day of ..., A. D., .... (year), in Saplgz-ted of committing a crime, but does not govern the lawfulness of requests-for iden

CountY:in and upon certain_premises in the (dibyvn or Vi"fige) tification in other circumstances. StateGriffith, 2000 W1 72236 Ws. 2d 48613
of .... in said countyoccupied by .... .... and more particularlyN.w.2d 72

describedas follows: (describe the premises) there are nOV\NOTE: See also the notes to Article |, sectiori lto the Wisconsin Constitu
locatedand concealed certain things, to wit: (describe the thinEfg"

to be searched for) (possessed for the purpose of evading or vi
ing the laws of the state of i@¢onsinand contrary to section ....
of the Wisconsin statutes) (owhich things were stolen from their
true owner in violation of section .... of the Mtonsin statutes) (or
which things were used in the commission(@f may constitute

evidenceof) a crime, to wit: (describe crime) committed in viola_ .. ! b L
tion of section ... of the Wconsin statutes) and prayed that article or substance readily capable of causing physical irjody

. ; h . sort not ordinarily carried in public places by law abiding per
searchwarrant be issued to search said premises for said p“Opeggﬁs. If the law enforcement fiter finds such a weapon or instru

Now, therefore, in the name of the state ds¥nsin you are \ment, or any other property possession of which the law enforce
commandedorthwith to search the said premises for said thingg,entofficer reasonably believes may constitute the commission
andif the same or any portion the_reof are found, to bring the sagye, crime, or which magonstitute a threat to his or her saféftg
andthe person in whose possession the same are found, and regliginforcement dicer may take it and keep it until the comple
this warrant within 48 hours before the said cdort before the jon, of the questioning, at which time the law enforcemeiiteaf
.. court for ... County), to be dealt with according tolaw  ghaleither return it, if lawfully possessed, or arrest the person so

(3%.25 Search during temporary questioning. When a

law enforcement dicer has stopped a person for temporary gues
tioning pursuant to 968.24and reasonably suspects that he or
sheor another is in danger of physical injuitye law enforcement
officer may search such person for weapons or any instrument or

Dated this .... day of ...., .... (year) guestioned.
..., Judge of the .... Court. History: 1993 a. 486
An investigatory stop—and—frisk for the sole purposelis€overing a suspest’
INDORSEMENT ON VARRANT identity was lawful under the facts of the case. Staféynn,92 Ws. 2d 427285
Received by me ...., .... (year), at .... o'clock ....M. N.W.2d 710(1979).

. A stop—and -risk was not an unreasonable search and seizure.. \Bti@mwson,
...., Sherif (or peace dicer)  113wis. 2d 389335 N.w2d 814(1983).

RETURN OF OFFICER This section permits anfider to search the passenger compartment of a vehicle
. . for weapons where an individual who recently occupied the vehicle is stopged
State of Visconsin s.968.24 and the fifer “reasonably suspects that he or another is in danger of physi
.... Court, calinjury”. State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988).

Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug.
.... County 938_y P P P 9

| hereby certify that by virtue of the within warrant | searched
the within named premises and found the following thing9268.255 Strip searches. (1) In this section:
(describethings seized) and have the same now in my possessiorfa) “Detained” means any of the following:

subjectto the direction of the court. 1. Arrested for any felony
Dated this .... day of ...., ... (year) 2. Arrestedfor any misdemeanor under %67.3Q 940.19
..., Sherif (or peace dicer) 941.20(1), 941.23 941.237 941.24 948.6Q 948.605 (2) (apr
History: 1997 a. 250 948.61

3. Taken into custody under®38.19and there are reasonable

ggeiﬁ‘li dﬁ?ﬂgﬁﬁ%g%ﬁg@g?a\gi;h&x :r:1[§rsctéme n’;‘gjerr groundsto believe the juvenile has committed an act which if
9 ' . committedby an adult would be covered under suhdr 2.

a law enforcement fi€er may stop a person in a public place for . .

areasonable period of time when théicafr reasonably suspects . 4- Arrested for any misdemeanor not specifiestind 2., any

that such person is committing, is abdatcommit or has com otherviolation of state law punishable by forfeiture or any local
y ordinanceif there is probable cause lbelieve the person is con

mitteda crime, and may demand the name and addfélse per : ; : - .
sonand an explanation of the persooonduct. Such detention C€@linga weapon or a thing which may constitute evidence of the
R)‘fensefor which he or she is detained.

and temporary questioning shall be conducted in the vicini

wherethe person was stopped. (b) “Strip search” means a search in which a detgieesons
History: 1993 a. 486 genitals,pubic area, buttoctir anus, or a detained female person’
Suspiciousbehavior of a driver and passenger justified deten®tate vGoebel, breastjs uncovered andither is exposed to view or is touched by
103Wis. 2d 203307 N.W2d 915(1981). aperson conducting the search.
A defendans flight froma police oficer may using the totality of circumstances . .
test,justify a warrantless investigatory stop.” Stat@ackson147 Ws. 2d 824434 (2) No person may be the $UbJeCt of a strip search unless he or
N.W.2d 386 (1989). sheis a detained person and if:

Actions suggesting to a reasonable polidecef that an individual is attempting ; ;
to flee is adequately suspicious to support an investigatory stop. SAatderson, (a) The person conductlng the search is of the same dke as

155Wis. 2d 77454 N.W2d 763(1990). persondetained, unless the search is a body cavity search con

The Terry rule applies once a person becomes a valid suspect even theughductedunder sub(3);
encountewas initially consensual; if circumstances show investigation is not com . . .
plete,the suspect does not have the right to terminate it. Statyer 157 Ws. 2d (b) Thedetamed person is not exposed to the view of any per
532,460 N.W2d 424(Ct. App. 1990). sonnot conducting the search;

Whena persors activity may constitute either a cifdrfeiture or crime, an inves i i
tigative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct. (C) .Th_e search is not reproduced throth a visuaioand
App. 1991). recording;

A “showup” where police present a single suspect to a witness for identification, (d) A person conducting the search has obtained the prier writ
oftenat or near a crime scene shortly after the crime occurs, is suggestivet bu ool . p Il
impermissiblysuggestivger se. State vGarner207 Ws. 2d 520558 N.W2d 916 t[en perm's,s'f?“ (,)f t,he Chlef* shdrdr law en_forcem,em a,dmmBHa
(Ct. App. 1996). tor of the jurisdiction where the person is detainedyisror her

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1997/250
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/courts/103%20Wis.%202d%20203
https://docs.legis.wisconsin.gov/document/courts/307%20N.W.2d%20915
https://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20824
https://docs.legis.wisconsin.gov/document/courts/434%20N.W.2d%20386
https://docs.legis.wisconsin.gov/document/courts/434%20N.W.2d%20386
https://docs.legis.wisconsin.gov/document/courts/155%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/454%20N.W.2d%20763
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20532
https://docs.legis.wisconsin.gov/document/courts/157%20Wis.%202d%20532
https://docs.legis.wisconsin.gov/document/courts/460%20N.W.2d%20424
https://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20673
https://docs.legis.wisconsin.gov/document/courts/478%20N.W.2d%2063
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20520
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20916
https://docs.legis.wisconsin.gov/document/courts/213%20Wis.%202d%20440
https://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%20618
https://docs.legis.wisconsin.gov/document/courts/570%20N.W.2d%20618
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20581
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20728
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20728
https://docs.legis.wisconsin.gov/document/courts/236%20Wis.%202d%2048
https://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%2072
https://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%2072
https://docs.legis.wisconsin.gov/document/statutes/1999/968.24
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20427
https://docs.legis.wisconsin.gov/document/courts/285%20N.W.2d%20710
https://docs.legis.wisconsin.gov/document/courts/285%20N.W.2d%20710
https://docs.legis.wisconsin.gov/document/courts/113%20Wis.%202d%20389
https://docs.legis.wisconsin.gov/document/courts/335%20N.W.2d%20814
https://docs.legis.wisconsin.gov/document/courts/144%20Wis.%202d%20171
https://docs.legis.wisconsin.gov/document/courts/423%20N.W.2d%20841
https://docs.legis.wisconsin.gov/document/statutes/1999/167.30
https://docs.legis.wisconsin.gov/document/statutes/1999/940.19
https://docs.legis.wisconsin.gov/document/statutes/1999/941.20(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/941.23
https://docs.legis.wisconsin.gov/document/statutes/1999/941.237
https://docs.legis.wisconsin.gov/document/statutes/1999/941.24
https://docs.legis.wisconsin.gov/document/statutes/1999/948.60
https://docs.legis.wisconsin.gov/document/statutes/1999/948.605(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/948.61
https://docs.legis.wisconsin.gov/document/statutes/1999/938.19
https://docs.legis.wisconsin.gov/document/statutes/1999/968.255(1)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/1999/968.255(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1999/968.255(1)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/1999/968.255(3)

968.255 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 99-00Wis. Stats. Database 10

designee,unless thereis probable cause to believe that thérom prosecution as provided in 872.08 (1) subject to the
detainedperson is concealing a weapon; and restrictionsunder s972.085

(e) A person CondUCting the search prepares a report identifyl-nzteofgr:]delj?:uzt. éézalllsz)g\)/\}e?j.t?)&}fszgtgiﬁmony of witnesses at a secret John Doe
ing the person detained, all persons conducting the search, eding to impeach the same witnesses at the trial, even if the prosecution does

time, date and place of treearch and the written authorizatiomot use the John Doe testimonylyers v State 60 Ws. 2d 248208 N.W2d 31L.

requiredby par(d), and provides a copy of the report to the person_An immunity hearing must be in open court. State ex rel. Newspapers, @ie. v
detained cuit Court,65 Ws. 2d 66221 N.W2d 894

. . . A person chajed as a result of a John Doe proceeding has no recognized interest
(3) No person other than a physician, physician assistantiothe maintenance of secrecy in that proceedidghn Doe proceedings are-dis

registerechurse licensed to practice in this state may conducfgsed-State vO'Connor 77 Ws. 2d 261252 N.W2d 671
body cavity search o restrictions under the 4th and 5th amendmereslude the enforcement of an
oay y . orderfor handwriting exemplars directed by a presiding judge in a John Doe proceed

(4) A person who intentionally violates this section may bigd- State vDoe,78 Ws. 2d 161254 N.W2d 210

: ; : Dueprocess does not require that a John Doe witness be advised of the nature of
fined not morethan $1,000 or imprisoned not more than 90 da¥r$eproceeding or that the witness is ag&tf of the investigation. yanv. State,79

or both. Wis. 2d 83 255 N.w2d 910
(5) This section doesot limit the rights of any person to civil _ Thissection does not violate the constitutional separafiowers doctrine. John

T . . Doe proceedings are discussed. Staté/ashington83 Ws. 2d 808266 N.W2d
damage®r injunctive relief. 597 (1978).

(6) A law enforcement agencys defined in 465.83 (1) (b,) A balance between the pubdigight to know and the need for secrecy in John Doe
may promulgate rules concerning strip searches which at lef 3‘;‘}'m;gg'ggll‘(sgﬁd,-\g’;“’gg%;@”y Counseling Services$tate 95 Ws. 2d
meetthe minimum requirements of this section. A John Doe judge may nisue a material witness warrant under s. 969.01 (3).

(7) Thissection does not apply to a search of any person wigeV- Brady 118 Wis. 2d 154345 N.W2d 533(Ct. App. 1984). .
K . . . hena John Dog@roceeding is not a joint executive and judicial undertaking,the
(a) Is serving a sentence, pursuant tmaviction, in a jail, state proceduredoes not violate the separation of powers doctrine acohistitutional.
prisonor house of correction. Statev. Unnamed Defendant50 Wis. 2d 352441 N.W2d 696(1989).

. . . A John Doe judge magsue and seal a search warrant and a district attorney may
(b) Is placed in or transferrad a secured correctional facility independentlyssue a criminal complaint regardless of the existence of theDin
asdefined in $938.02 (15m)a securedhild caring institution, A John Doe cannot be used to obwiidence against a defendant who has already

: i : enchaged. State.M\Cummings.199 Ws. 2d 722546 N.W2d 406(1996).
asdefined in s938.02 (159')0r a secured group home, as deﬁneaeTo be entitled to a hearing, a Jobee complainant must do more than merely

in 5.938.02 (15p) allegein conclusory terms that a crime has been committed. The complsipetit’
: ; tion must allege facts that raise a reasonable belief that a crime haoheaitted.
97é0) Is committed, transferred or admitted undersdh971 or Stateex rel. Reimann.\Circuit Court for Dane Count®14Wis. 2d 604571 N.w2d
385(1997).

(d) Is confined as a condition of probation und&78.09 (4) disl_(iumsitssegf;g(,jbﬂfs gtétgogiy?in presiding over or conducting John Doe proceeding
History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 95105, 1995 ' Y ’
a. 77,154 1997 a. 351999 a. 9 .
Intrusivesearches of the mouth, nose or ears are not covered by sub. (3). Hows¥@p-27  Definitions.  In $5.968.28to 968.37
searchesf those body orifices should be conducted by medical personnel to comply (1) “Aggrieved person” means a person who was a party to
with the 4th and 5th amendment&l Atty. Gen. 12 anyintercepted wire, electronic or oral communication or a per

968.256 Search of physically disabled person. (1) In sonagainst whom the interception was directed.

this section, “physically disabled person” means a person who(2) "Aural transfer” means a transfer containing the human
requiresan assistive device for mobiliincluding, but not limited voiceat any point from the point of origin to the point of reception.

to, a wheelchaijrbrace, crutch or artificial limb. (3) “Contents”whenused with respect to any wire, electronic
(2) A search of a physically disabled person shalcbe or oral communication, includes amformation concerning the

ductedin a careful mannerlf a search of a physically disabledsubs’“"lPC(’m’urpo,rt or meaning ,Of t”hat communication. .
person requires the removal of an assistive device or involves 44) “Electroniccommunication” means any transfer of signs,
personlacking sensation in some portion of his or her bedy Signalswriting, images, sounds, data or intelligence of any nature
searchshall be conducted with extreme care by a person who lly or partially transmitted by wire, radio, electromagnetic,
hadtraining in handling physically disabled persons. photoelectronior photooptical system. “Electronic communica
History: 1979 c. 240 tion” does not include any of the following:

(a) The radio portion of a cordless telephone communication
968.26 John Doe proceeding. If a person complains to athatis transmitted between the cordless telephone handset and the
judge that he or she has reason to believe that a crime has eseunit.
committedwithin hisor her jurisdiction, the judge shall examine (b) Any wire or oral communication.
the complainant under oath and any Wlt_ne_SSGS produced by hln'(c) Any communication made through a tone-only paging
or her and mayand at the request of the district attorney shalk, sulevice.
poenaand examine other witnesses to asceftdiather a crime (d) Any communication from a tracking device.

has been committed and by whom committe@he extent to " . R A .
which the judge may proce}z/ed in the examination is within t (5) “Electronic communication service” means any service
E@tprowdes its users with the ability to send or receive wire or

judge’sdiscretion. The examination may be adjourned and m : A
be secret. Any witness examined under this section haae ctro:mlzcommlunlcatlons.. . " .

counselpresent at the examination but the cousselll not be __ (6) “Electronic communications system” means any wire,
allowedto examine his or her client, cross—examine other wi dio, electromagnetic, photooptical or photoelectronic facilities

nesse®r amgue before the judge. If it appears probable from t ar the transmission of electronic communications, and any com

testimonygiven that a crime has been committed and who-co Uterfacilities or related electronic equipment for #lectronic
I%orageof those communications.

mittedit, thecomplaint may be reduced to writing and signed a - : i o
verified:; and thereupon a warrant shall is$oiethe arrest of the  (7) “Electronic, mechanical or other device” means any
accused. Subject to s971.23 if the proceeding is secret, thedeviceor apparatus which can be used to intercept a wire, elec
recordof the proceeding and the testimony taken shall nopba tronic or oral communication other than:

to inspection by anyone except thistrict attorney unless it is  (a) Any telephone or telegraph instrument, equipment or facil
usedby the prosecution at the preliminary hearing or the trial &fes, or any component thereof, which is:

theaccused and then only to the extent that it is so usexburt, 1. Furnished to the subscriber or user by a provider of elec
on the motion of a district attornegnay compel a person to testifytronic or wire communicatioservice in the ordinary course of its

or produce evidence under%2.08 (1) The person is immune businessand being used by the subscriber or user in the ordinary
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courseof its business or furnished by the subscritreuser for (17) “Wire communication” means any aural transfer made in
connectiorto the facilities of the service and used in the ordinagyhole or in part through the use of facilities for the transmission
courseof its business; or of communications by the aid of wire, calii@crowave or other

2. Beingused by a provider of electronic or wire communicdike connection between the powftorigin and the point of recep
tion service in the ordinary course of its business, or by a 14N, including the use of the connection in any switching station,
enforcemenbfficer in the ordinary course of his or her duties. furnishedor operated by any person engaged as a public utility in

(b) A hearingaid or similar device being used to correct—sutPrOViding or operating the facilities for the transmission of intra
normalhearing to not better than normal State,interstate or foreign communication8Vire communica

W . N . tion” includes the electronic storage of any such aural trahsfer
(8) “Electronic storage” means any of the following: “does not include the radio portion of a cordless telephone commu
(a) Any temporaryintermediate storage of a wire or electronigjcationthat is transmitted between the cordless telephone hand
communicatiorincidentalto the electronic transmission thereofgetand the base unit.
(b) Any storagef a wire or electronic communication by an History: 1971 c. 405.93; 1987 a. 3991991 a. 391997 a. 218
electroniccommunication service for purposes of backup prote'ngheconstitutionality of ss. 968.27 to 968.30 is upheld. State ex rel. Hussong v

! . ! oelich,62 Wis. 2d 577215 N.W2d 390
tion of the communication. An informant who is party to a tapecorded telephone conversation also acquired

(9) “Intercept” means theural or other acquisition of the con theconversation in his mind, regardless of the use of tape recordeacthasition

i H H i is not an “intercept.” The informant may testify to the conversation without use of the
tentsof any wire, electronic or oral communication through thg % &8 "Sreete o ooaiats od 1274%7 N.W2d 215(Ct. App. 1991).
useof any electronic, mechanical or other device.

(10) “Investigative or law enforcemenofficer” means any 968.28 Application for court order to intercept com -
officer of this state or political subdivision thereof, who is empownunications.  The attorneygeneral together with the district
eredby the laws of this state to COI’](_jUCt investigations of or Hitorneyof any countymay approve a request of an investigative
makearrests for dénses enumerated in 868.28t0968.37 and  or law enforcement &iter to apply to the chief judge of the judi

any attorney authorized by law to prosecute or participate in tBgl administrative district for the county where the interception

prosecutiorof those denses. is to take place for an order authorizing or approving the intercep
(11) “Judge”means the judge sittirag the time an application tion of wire, electronic or oral communicationhe chief judge
is made under 268.300r his or her successor may under s968.30grant an order authorizing or approvithg

(12) “Oral communication” meanany oral communication interceptionof wire, electronic or oral communications by inves
utteredby a person exhibiting an expectation thatdbkmmunica  tigative or law enforcement éiters having responsibility for the
tion is not subject to interception under circumstances justifyidgvestigationof the ofense fotwhich the application is made. The

the expectation. “Oral communication” does not include arguthorizationshall be permitted only if the interception may-pro
electroniccommunication. vide or has provided evidenoé the commission of the feihse of

gmicide, felony murder kidnapping, commercial gambling,

(13) “Pen register” means a device that records or decodg . G
electronicor other impulses that identify tireimbers dialed or fibery, extortion, dealing in controlled substances or controlled
; : : ; . :substanceanalogs, a computer crime that is a felony under s.
otherwisetransmittedbn the telephone line to which the device i 43.70 or any conspiracy to commit anyf the foregoing

attached. “Pen register” does not include any device used b oFenses
provideror customer of a wire or electronic communicaer = i 10 001 ¢ 9191977 ¢ 4491083 a, 4381987 a. 3991995 a. 448
vice for billing, or recording as an incidentbdling, for commu
nications services provided by the provider or any device used
aprovider or customer of a wire communication service for Cog pted wire, electronic or oral communications. (1) Any
accountingor other like purposes in the ordinary cowbits busi investigative or law enforcement Giter who, by any means
ness. _ _ _ _ authorizedby $5.968.28t0 968.370r 18 USC 25100 2520 has

(14) “Readily accessible to the general public” meamgh  optainedknowledge of the contents of any wire, electronic or oral
respecto a radio communication, that the communication is ngbmmunicationpr evidence derived therefrom, may disclose the
any of the following: contentsto another investigative or law enforcemerficef only

(a) Scrambled or encrypted. to the extent that the disclosure is appropriate to the proper-perfor

(b) Transmitted using modulation techniques whose essenﬁ.ﬁmCEOf the oficial duties of the dfcer making or receiving the
parametersiave been withheld from the public with the intentioflisclosure.

.29 Authorization for disclosure and use of inter -

of preserving the privacy of the communication. (2) Any investigative or law enforcementiger who, byany
(c) Carried on a subcarrier or other signal subsidiary to a radi¢ansauthorized by s868.28t0968.370r18 USC 251002520
transmission. hasobtained knowledge dhe contents of any wire, electronic or

(d) Transmitted over a communication system provided by’ communication or evidence derived therefroray use the
common carriet including a commercial mobile radiervice contentsonly to the extent the use is appropriate to the proper per
provider,as defined in s196.01 (2g) unless the communication formanceof the oficer’s oficial duties.
is a tone—only paging system communication. ~ (3) (&) Any person who has received, by any means autho

(e) Transmitted on frequencies allocated undiBICFR part rized by ss968.28t0968.370r 18 USC 25100 25200r by a like
25, subpart D, E or F of part 74, part 94, unless in the case ofstatuteof any other state, any information concerning a wire; elec

a communicatiortransmitted on a frequency allocated unéier tronic or oral communication or evidence derived therefiier

CFRpart 74thatis not exclusively allocated to broadcast auxiliargepieditn a;ct(r:]oidance with 5?.58'28?] 9?337 n:.ay dis%lose the I
servicesthe communication is a 2-way voice communicatipn COMENISOT that communication or that derivative evidence only
radio. while giving testimony under oath orfiafnation in any proceed

(15) “Trap and trace device” means a device taatureshe ing in any court or before any magistrate or grand jjuthis state,

. / . X ; A -="® _ orin any court of the United States or of any state, or in any federal
incomingelectronic or other impulses that identify the originating, ¢4t grand jury proceeding.

numberof an instrument or device from which a wire or electronic (b) In addition to the disclosure provisions of jgaJ; any per

mmunicationvas transmi . . - .
co 16u“8at cf, as transmitted h tity that: sonwho has received, in the manner described un868.31 (2)
(16) “User” means any person who or entity that: (b), any information concerning a wire, electronic or oral commu

(a) Uses an electronic communication service; and nication or evidence derived therefrom, may disclose the contents
(b) Is duly authorized by the provider of the service to engagéthat communication or that derivative evidence while giving
in that use. testimonyunder oath or &ifmation in any proceeding described
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in par (a) in which a person is accused of any act constituting a (¢) A full and complete statement whether or not other investi
felony, and only if theparty who consented to the interception igative procedurefiave been tried and failed or why they reason
availableto testifyat the proceeding or if another witness is avaibbly appear to be unlikely to succeed if tried or to be too danger
ableto authenticate the recording. ous.

(4) No otherwise privileged wire, electronic or oc@mmu (d) A statement of the period of time for which theerception
nication intercepted in accordance with, or in violation of, sss required to be maintained. If the nature of the investigagion
968.28t0968.370r 18 USC 251Q@0 2520 may lose its privileged suchthat the authorizatiofor interception should not automati
character. cally terminatewhen the described type of communication has

(5) Whenan investigative or law enforcemenficér, while ~beenobtained, a particular description of facts establishing-prob
engagedn intercepting wire, electronior oral communications ablecause to believe that additional communications for the same
in the manner authorized, intercepts wire, electronic or oral coiyPe will occur thereafter
municationsrelating to ofenses other than those specified in the (e) A full and complete statemeatf the facts concerning all
orderof authorization or approvahe contents thereof, and evi previousapplications known to the individual authoriziagd
dencederived therefrom, may be disclosmdused as provided in making the application, made to any court for authorization to
subs.(1) and(2). The contents and amyvidence derived there intercept,or for approval of interceptions of, wire, electronic or
from may be used under syB) when authorizedr approved by oral communications involving anygf the same persons, facilities
the judge who acted on thariginal application where the judgeor places specified in the application, and the action takeheby
finds on subsequent application, made as soon as practicabledouirt on each such application; and
no later than 48 hours, that the contents were otherwise-inter (f)y \Where theapplication is for the extension of an orcer

ceptedin accordance with s868.28t0 968.370r 18 USC 2510 statemensetting forth the results thus far obtained fromitter

to 25200r by a like statute. ception,or a reasonable explanationtbé failure to obtain such
History: 1971 c. 40ss.91, 93, 1987 a. 3991989 a. 121359 1993 a. 981995  ragylts
a. 30 :

Evidenceof intercepted oral or wire communications can be introduced only if the (2) Thecourt may require the applicant to furnish additional

interception was authorized unde968.30; consent by one party to the communicgestimonyor documentary evidenaasder oath or éifmation in

tion is not suficient. State ex rel. Arnold.\County Courtp1l Wis. 2d 434 187 ot : :
N W.2d354 supportof the application. Oral testimony shall be reduced to writ

Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28 ing-

t0 968.33 [, 1985 stats.] arlderefore the contents cannot be admitted as evidence in (3) Uponthe application theourt may enter an ex parte order
hief, but s. 968.29 (3) d t prohibit givi h t, to the state. . Stats L . e e
Managemenof V\ﬂséoz]si%',aslnr::%lpl\’/(\)dsl. 24 555061 Nw2d 147 e ¥ asrequested or as modified, authorizing or approving interception

Althougha taped telephone conversation was obtained without a courttbeler Of wire, electronic or oral communications, if the court determines

defendanbpened the door to the tapeldmission bextensive reference to the tape on the basi®f the facts submitted by the applicant that all of the
transcript duringhis case—in—chief. State #lbrecht,184 Ws. 2d 287516 N.w2d followi ist:
776 (Ct. App. 1994). ollowing exist:

Sub.(2) authorizes prosecutors to include intercepted communications in a crimi (&) There igprobable cause for belief that an individual is eom
nal complaint. A prosecutor is a law enforcemerficgr under sub. (2), and prepara mitting, has committed, or is about to commit a particuléersfe
tion of complaints is within the prosecutsroficial duties. State. Gilmore,193 ’ . !

Wis. 2d 403535 N.W2d 21(Ct. App. 1995). enumeratedn s.968.28

Thestatemay incorporate intercepted communications in a criminal complaintif (b) There is probable cause for belief that particodanmu

the complaintis filed under seal. Unilateral public disclosure of such communica,; d ; ; ;
tionsin a complaint while not authorized does sibject the communication to su ?Hcatlonsconcemmg that éénse will be obtained throth such

pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, interception.

201Wis. 2d 820549 N.W2d 401(1996). o (c) Other investigative procedures have been tried and have
The state mayise one—party consent recordings of criminal actithigy disclosure

of which is not authorized under sub. (3) (b), if the evidence inadvertently falls wittfiiled or reasonably appear to be unlikely to succeed if tried or to

the“plain hearing” of law enforcementfafers conducting authorized surveillance. be too dangerous.

Statev. Gil, 208 Ws. 2d 531561 N.W2d 760(Ct. App. 1997). . . e
Sinceinterception by government agents of an inforngatelephone call was (d) There is probable Cause, for belief that the faC|I|t|e_s from

exclusivelydoneby federal agents and was lawful under federal Vsisconsin law which, or the place where, the wire, electrooimral communica

did not govern its admissibility into evidence ifederal prosecution, notwithstand tions are tobe intercepted are being used, or are about to be used
ing that the telephone call may have been a privileged communication uisdenvw ! !

sinlaw. United States.\Beni, 397 F Supp. 1086 in connection with the commission of théerfse, or are leased to,
listedin the name of, or commonly used by the person.
968.30 Procedure for interception of wire, electronic (4) Eachorder authorizing or approving the interception of

or oral communications. (1) Each application for an order anywire, electronic or oral communication shall specify:
authorizingor approving the interception of a wire, electronic or (a) The identity of the person, if known, whose communica
oral communication shall be made in writing upon oathfiima-  tionsare to be intercepted;

tion to the court and shall statiee applicans authority to make  ,) The nature and location of the communications facilities

the application and may hepon personal knowledge or informa \ynich, or the place where authority to intercept is granted and the

tion and belief. Each application shall include the following Mformeangay which such interceptions shall be made;
mation: '

. . . I . (c) A particular description of the type of communication
(&) The identity of the investigative or law enforcemefitef g ,ghto be intercepted and a statement of the particuienss
makingthe application, and thefafers authorizing the applica

tion to which it relates;
) . (d) The identity of the agen@uthorized to intercept the com
(b) A full and complete statement of tfgcts and circum 1 nicationsand of the person authorizing the application; and
stancesrelied upon by the applicant, to justify the applicant

belief that an order should be issued, including: _(e) The period of time duringhich such interception is autho

ils of th iculaoft hat has b is bei rized,including a statement whether or not the interception shall
. 1. Details of the particulasffense that has been, Is being, 0f,omaticallyterminate when the described communication has
is about to be committed,; beenfirst obtained.
2. A particular description of the nature and location of the (5) No order entered under this section may authorize or

facilities from V.VhICh or the place where thiemmunication is to approvethe interception of any wire, electronic or oral commu
beintercepted; o ~_ nicationfor any period longer than is necessary to achieve the
3. A particular description of the type of communicationgpjective of the authorization, nor in any event longer than 30
soughtto be intercepted; and days. The 30-day period begins on the earlier of the day on which
4. The identity of the person, if known, committing thehe investigative or law enforcementfiger first begins to con
offenseand whose communications are to be intercepted.  ductan interception undehe order or 10 days after the order is
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entered. Extensions of an order may be granted, but apgn communicationsapplications and orders as the judge determines
applicationfor an extension made in accordance with €likand to bein the interest of justice. On an ex parte showing of good
the court making the findings required by s(®). The period of causeo the issuing judge the serving of the inventory required by
extensiorshall be no longer than the authorizing judge deems nélis subsection may be postponed. The judge shall review such
essaryto achieve the purposes for which it was granted and in postponementt the end of 60 days and good cause shall be shown
eventbe for longer than 30 daysEvery order and extensionprior to further postponement.
thereofshall contain a provision that the authorization to intercept (8) The contents of any intercepted wire, electronic or oral
shall be executed as soon as practicable, sfealfonducted in communicationor evidencederived therefrom shall not be
sucha way as to minimize the interception of communications ngiceivedin evidence or otherwise disclosed in any trial, hearing
otherwisesubject to interception under this chapéerd must ter  or other proceeding in any court of this state unless each paity
minate upon attainment of the authorized objective, oy |essthan 10 days before the trial, hearing or proceeding, has been
eventin 30 days. In thevent the intercepted communication igurnished with a copy of the court ordeand accompanying
in a code or foreign language, and an expethat foreign lan  application, under which the interception was authorized or
guageor code is noteasonably available during the interceptio@pproved. This 10-day period may be waived by the judge if he
period, minimization may beccomplished as soon as practicablgr she finds that it was n@bssible to furnish the party with the
afterthe interception. aboveinformation 10 days before the trial, hearing or proceeding
(6) Wheneveran order authorizing interceptientered pur andthat the party will not be prejudiced by the delay in receiving
suantto $s.968.28to0 968.33 the ordeimay require reports to be the information.
madeto the court which issued the order showing what progress(9) (a) Any aggrieved person in any trial, hearing or proeeed
hasbeen made toward achievement of the authorized objectidg in or before any court, departmenfjadr, agencyregulatory
andthe need for continued interception. Such reports seall body or other authority of this state, or a political subdivision
madeat such intervals as the court requires. thereof,may move before the trial court or the court granting the
(7) (@) The contents of any wire, electromic oral commu  original warrant to suppress the contents of any intercepted wire,
nication intercepted by any means authorized by968.28to electronicor oralcommunication, or evidence derived therefrom,
968.37shall, if possible, be recorded on tape or wire or other comn the grounds that the communicatioms unlawfully inter
parabledevice. The recording of the contents of any wire,-elecepted;the order of authorization or approval under whickis
tronic or oral communication under this subsecsball be done intercepteds insuficient on its face; or the interception wast
in such way as will protect the recording from editing or othemadein conformity with the order of authorization or approval.
alterations. Immediately upon the expiration of the period of th&he motion shall be made before the trial, hearing or proceeding
orderor extensions thereof all such recordings and records oftaressthere was no opportunity to make the motion or the person
intercepted wire, electronic or oral communication shall be filegas not aware of the grounds of the motion. If the motion is
with the court issuing the order and the court straler the same granted,the contents of thentercepted wire, electronic or oral
to be sealed. Custody of the recordings and records shall be whemmunicationpr evidence derived therefrom, shadl treated as
ever the judge handling the application shall ordéreyshallnot havingbeen obtained in violation of s368.28t0 968.37 The
be destroyed except upon an order of the issuing or denying jufligige may upon the filingof the motion by the aggrieved person,
andin any event shall be properly kept and preserved for 10 yednakeavailable to the aggrieved person or his or her codosel
Duplicaterecordings and other records may be made for useigpectionsuch portions of the intercepted communication or evi
disclosure pursuant to the provisions for investigations underdsnce derived therefrom as the judge determines to beiirtehe
968.29(1) and(2). The presence of the seal provided for by thigstof justice.
subsectionpr a satisfactory explanation for the absence thereof, (b) In addition toany other right to appeal, the state shall have
shallbe a prerequisite for the use or disclosure of the contentstefright to appeal:
any wire, electronic or oral communication or evidence derived 1. From an order granting a motitmsuppress made under
therefromunder s968.29 (3) par.(a) if the attorney general or district attorney certifieshio
(b) Applications made and orders granted unded&3.28t0  judgeor other dficial granting such motion that the appeal is not
968.33together with all other papers and records in connectienteredor purposes of delay arsthall be diligently prosecuted as
therewithshall be ordered sealed by the court. Custody of thethe case of other interlocutory appeals or under such rules as the
applications,orders and other papers and records shall be-whsupremecourt adopts; or
everthe judge shall orderSuch applications and orders shall be 2. From an order denying an application for an order of autho

disclosedonly upona showing of good cause before the judge andation or approval, and such an appeal shall beagte and shall
shallnot be destroyed exceph order of the issuing or denyingpein camera in preference to all other pending appeals in accord

judge,and in any event shall be kept for 10 years. ancewith rules promulgated by the supreme court.
(c) Any violation of this subsection may be punished as con (10) Nothing in ss.968.28t0 968.37 shall be construed to
tempt of court. allow the interceptiorf any wire, electronic or oral communica

(d) Within a reasonable time but not later than 90 days after tiien between an attorney and a client.
filing of an application for an order of approval under. &y History: 1971 c. 405.93; 1981 c. 33%.26; 1987 a. 3991993 a. 486
which is denied or the termination of the period of an order orAlthougha taped telephone conversation was obtained without a courttheler
: f f ; ; ‘endanbpened the door to the tapedmission bgxtensive reference to the tape
eXtenSIOHSherEOf’ the ISsuing (.)r denymg JUdge shall C_aus,e to ﬁ’ script durindhis case—in—chief. State &lbrecht,184 Ws. 2d 287516 N.W2d
servedon the persons named in the order or the application az%(cp App. 1994).
such other parties to intercepted communications as the jud%éhestatemay incorporate intercepted communications in a criminal complaint if
i P i i i i ; e complaintis filed under seal. Unilateral public disclosure of such communica
_determlnes_zs n t_he interest of Justice, an inventory which Sha[onsin a complaint while not authorized does sabject the communication to sup
includenotice of: pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,

1. The fact of the entry of the order or the application. 201 Wis. 2d 820549 N.w2d 401(1996). . .
uppressiomf wire communications is reserved for those that are illegally-inter

2. The date of the entry and the period of authorized, approweatedand does not apply to legally intercepted communications that are improperly

or disapproved interception’ or the denial of the appﬁcation_ disclosed. State vGilmore,201 Wis. 2d 820549 N.W2d 401(1996).

3. The fact that during the period wire, electronic or oralcoraggg\r}‘vm”;i%“&gﬁg‘)@y: A legislative perspective. Kastenmelieavy & Beier

municationswere or were not intercepted.

(e) The judge mayupon the filingof a motion, make available 968.31 Interception and disclosure of wire, electronic
to such person or the perssigounsel for inspection in the manneor oral communications prohibited. (1) Except as other
providedin ss.19.35and19.36such portions of thintercepted wise specifically provided in s4.96.630r 968.28t0 968.3Q who
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evercommits any of thacts enumerated in this section may be 2. Is excepted from the application of section 705 (a) of the
fined not more than $10,000 or imprisoned for not more thancdBmmunicationsact of 1934 by section 705 (b) of that act.

yearsand 6 months or both: (g) For any person to intercept any wire or electronic commu
(a) Intentionally intercepts, attempts to interceppaycures nicationthe transmission of which is causing harmful interference

any otherperson to intercept or attempt to intercept, any wiré any lawfully operating station or consumer electronic equip

electronicor oral communication. ment,to the extent necessary to identify the sowfdabe interfer

(b) Intentionally uses, attempts to use or procures any otl/f&ce.
personto use or attempt to use any electronic, mechanical or other(h) For users of the same frequetayntercept any radio com
deviceto intercept any oral communication. munication made through a system that utilizes frequencies moni
(c) Discloses, or attempts disclose, to any other person thdéoredby individuals engaged in the provisionte use of the sys
contentsof any wire, electronic asral communication, knowing tem, if the communication is not scrambled or encrypted.
or having reason to know that the information was obtained (i) To use a pen register or a trap and trace device as authorized
throughthe interception of a wire, electronic or oral communicainderss.968.34to 968.37 or
tion in violation of this section or under circumstances constitut (j) For a provider of electronic communication service to
ing violation of this section. recordthe fact that a wire or electronic communication was-initi
(d) Uses, or attempts to use, the contents of any wire, electraiigdor completed in order to protect the provjdamother pro
or oral communication, knowing or having reasokrtow that the Vvider furnishing service toward the completion of the wire or-elec
informationwas obtainedhrough the interception of a wire, elec tronic communication, or a user of that service, from fraudulent,
tronic or oral communication in violation of this section or undesinlawful or abusive use of the service.
circumstancesonstituting violation of this section. (2m) Any person whose wire, electronic or oral communica
(e) Intentionally discloses the contents of any aelectronic  tion is intercepteddisclosed or used in violation of €68.28to
or wire communication obtained by authority of €§8.28 968.37shall have a civil cause of action against any person who
968.29and968.3Q except as therein provided. interceptsgdiscloses or uses, or procures any opfeeson to inter

(f) Intentionally alters any wire, electronic or oral communic&ept'discmsev or use, the communication, and shall be entitled to
tion intercepted on tape, wire or other device. recoverfrom any such person: o
(2) Itis not unlawful under s€68.28to 968.37 (a) Actual damages, but not less than liquidated damages com

(a) For an operator of a switchboard, or dicef, employee &%ﬁiﬂi&g‘ﬁsrﬁ}ghﬁ?mo a day for eatdy of violation or $1,000,

or agent of any provider of a wire or electronic communication . )

service,whose facilities are used in the transmission of a wire or (P) Punitive damages; and o
electroniccommunication to intercept, disclose or use that-com (C) A reasonable attorneyfee and other litigation costs rea
municationin the normal course of his or her employment whilgonably incurred.

engagedn any activity which is a necessary incident to the rendi (3) Good faith reliance on a court order or on968.30 (7)
tion of his or her service or to the protection of tights or prop  shallconstitute a complete defense to any civil or criminal action
erty of the provider of that service, except that a providenafe broughtunder ss968.28to 968.37

or electronic communication service shalbt utilize service _ History: 1971 c. 40s5.92, 93,1977 c. 2721985 a. 2971987 a. 3991989 a. 56

observingor random monitoring except for mechanical or services 2 2941997 a. 283 o A
The testimony of an undercovemlice oficer who was carrying a concealed

quality control checks. eavesdroppinglevice under sub. (2) is not the product of the éavesdropping and is
b) For a person acting under color of law to intercept a wirgdmissible even assuming the eavesdropping was unconstitutional. . Statighy
ele(ct)ronicor gral commur?ication/vhere the person is a part to' . 2d 7, 242 - W2d 184
e e p _p ty Theuse of the “called party control device” by the communications commen car
the communication or one of the parties to the communiciésn rier to trace bomb scares and other harassing telephone calls would not violate any
given prior consent to the interception. law if used with the consent of the receiving pa®p Atty Gen. 90.

(c) For a person not acting under color of law to interceptg% . .
; : P : 8.32 Forfeiture of contraband devices. Any elec
wire, electronic or oral communication whehe person is a party : - ; . > L SIEE
to the communication or where one of the parties to the comn} nlgérg%clhalnlcal, gr othigr éntercr:srptlljn%g%wcenused |r;i\gglrat|on
nication has given prior consent to the interception unless theS: 31 (1)may be seized antraba y any peac

communicatioris intercepted for the purpose of committing angnd forfeited to this state in an action by the department of justice

criminal or tortious act in violatioof the constitution or laws of aniis?or::h.ZE)??%c 3%.92 (8)
the United States or of any state or for the purpose of committing v T
any other injurious act. . . 968.33 Reports concerning intercepted  wire or oral
_(d) For any person to intercept or access an electronic commgmmunications.  In January obach yearthe department of
nicationmade through an electronic communication system thakticeshall report to the administrativefiog of the UnitedStates
is confl_gured so that the eI_ectronlc communication is readidgurtssuch information as is required to be filedliByUSC 2519
accessibleo the general public. A duplicate copy of the reporshall be filed, at the same time,
(e) For any person to intercept any radio communication thaith the ofice of the director of state courts.
is transmitted: History: 1973 c. 1%.37;1977 c. 185.135 Sup.Ct. Order88 Ws. 2d xiii (1979).

1. By any station for the use of the general public, or thggs 34 U f ist t dt devi
relatesto ships, aircraft, vehicles or persons in distress; < Se Orf pen register or trap and wrace device
restricted. (1) Exceptas provided in this section, no person

2. By any governmental, law enforcement, civil defense, py ayinstall or use a pen registara trap and trace device without

vatelandmobile or public safety communications system, inclug; L
ing police and fire, readily accessible to the general public; Lljr;tcolbftg%l;lzgglglcfurt order under88.360r18 USC 3123r50

3. By a station operating on an authorized frequency within
thebands allocated to the amateitizens band or general mobileth
radio services; or

(2) The prohibitionof sub.(1) does not apply with respect to
e use of goen register or a trap and trace device by a provider
of electronic or wire communication service:

4. By any marine or aeronautical communications system. 4y Relating to the operation, maintenance and testing of a wire

(f) For any person to engage in any conduct that: or electronic communication service tr the protection of the
1. Is prohibited by section 633 of the communications act aghts or property of the provideor to the protectionf users of
1934;or thatservice from abuse of service or unlawful use of service;
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(b) To record the fact that a wire or electronic communication (b) The person owning or leasing the line to which the pen reg
wasinitiated or completed in order to protect the providaeother isteror a trap and trace device is attached, or who has been ordered
provider furnishing service toward the completion of the wirdy the court to provide assistance to the applicant, not disclose the
communicationpr a user of that service, from fraudulent, unlawexistenceof the pen register or trap and trace device oegie
ful or abusive use of service; or tence of the investigation to the listed subscribeto any other

(c) Where the consent of the user of that service has bdison, unless or until otherwise ordered by the court.
obtained. History: 1987 a. 399

(2m) The prohibition of sub(1) doesnot apply to a telephone ggg 37  Assistance in the installation and use of a pen
calleridentification service authorized underl86.207 (2) register or trap and trace device. (1) Upon the request of

(3) Whoeverknowingly violates sub(l) shallbe fined not the attorney general, a district attorney or aficef of a law
more than $10,000 or imprisoned for not more than 2 years enforcementagency authorizetb install and use a pen register

both. underss.968.28t0 968.37 a provider of wire or electronic cem
History: 1987 a. 3991991 a. 268269 1997 a. 283 municationservice, landlord, custodian or othparson shall fur
o ) nish the investigative or law enforcemenfioér forthwith all
968.35 Application for an order for a pen register or a information, facilities and technicalassistance necessary to

trap and trace device. (1) The attorney generalr a district accomplishthe installation of the pen register unobtrusively and
attorneymay make application fan order or an extension of anwith a minimum of interference with the servidbat the person
orderunder s968.36authorizing or approvinthe installation and spordered by the court accords the party with respashom the

useof a pen register or a trap and trace device, in writing undgstallationand use is to take place, if the assistance is directed by
oathor equivalent dirmation, to a circuit court for the county a court order under £68.36 (5) (b)

wherethe device is to be located. _ (2) Uponthe request of the attorney general, a district attorney
(2) An application under sulfl) shall include all of the fel oran oficer of a law enforcement agency authorized to receive the
lowing: resultsof a trap and trace device under%8.28t0968.37 a pro

(a) The identity of the person making the application and tivider of a wire or electronic communication service, landlord,
identity of the lawenforcement agency conducting the investigacustodiaror other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

(b) A certification by theapplicant that the information likely ment officer all additional information, facilities and technical
to be obtaineds relevant to an ongoing criminal investigatior@Ssistancéncluding installation and operation thie device unob

beingconducted by that agency trusively and with a minimum of interference with tkervices _
History: 1987 a. 399 that the person so ordered by the court accords the party with
respectto whom the installation and use is to take place, if the
968.36 Issuance of an order for a pen register or a trap installationand assistance is directed by a court order under s.

and trace device. (1) Upon an application made under s968.36(5) (b) Unless otherwise orderég the court, the results
968.35 the court shalenter an ex parte order authorizing th@f the trap and trace device shall be furnished to freeobf alaw
installationand use of a pen register or a trap and trace devRigforcementgencydesignated bthe court, at reasonable inter
within the jurisdiction of the court if the court fintsat the appli  valsduring regular business hours for the duration of the order
canthas certified to the court that the information likely to be (3) A providerof a wire or electronic communication service,
obtainedby the installation and use is relevant to an ongoing critandlord, custodian or other person who furnishes facilites

inal investigation. technicalassistance under this section shall be reasomabty
(2) An order issuedinder this section shall do all of the-fol Pensatedor the reasonable expenses incurred in providing the
lowing: facilities and assistance.

(@) Specify the identityif known, of the person to whom is _ (4) No cause of action may lie in any court against any pro
leasedor in whose name is listed the telephone line to which ttyéder of a wire or electronic communication service, iticefs,
pen register or trap and trace device is to be attached. employeesor agents or other specified persons pooviding

(b) Specify the identityif known, of the person who is the sub information, facilities or assistance in accordance with the terms

: A P f a court order under 968.36
ect of the criminal investigation. 0
: g f (5) A good faith reliance on a court ordaidegislative authori

the(fe)le?)ﬁgﬂ;ylitr?ee tgm?;: t?]r;dbgnk:]:g\;ivsr;éﬁh; ,ﬁg%s;%ﬂ Ioca_ltlgn 9atior_1 or a statutory au_thorization iscamplete defense against
is to be attached and, in the case of a trap and trace device,-the@a’)c'v'I or criminal action brought under 68.28t0 968.37

C oe story: 1987 a. 399
graphiclimits of the trap and trace order
(d) Provide a statement of thdeise to which the information 968.38 Testing for HIV infection and certain  diseases.
likely to be obtained by the pen register or trap and trace dev{tg In this section:
relates. (a) “Health care professional” means a physician or a+egis
(e) Direct,upon the request of the applicant, the furnishing ¢érednurse or licensed practical nurse who is licensed under ch.
information, facilities and technicalassistance necessary to44l
accomplishthe installation of the pen register or trap and trace (b) “HIV' means any strain of human immunodeficiency
deviceunder s968.37 virus, which causes acquired immunodeficiency syndrome.
(3) An order issued under this section shall authotime (bm) “Physician” has the meaning given i®48.01 (5)
installationand use of a pen registara trap and trace device for (c) “Sexually transmitted disease” has the meaning given in s.
aperiod not to exceed 60 days. 252.11(1).

(4) Extensionwf the order may be granted, but only upon an (d) “significantly exposed” has the meaning given i852.15
applicationfor an order under 868.35and upon the judicial find (1) (em)
ing required by sub(1). The period of extension shall be for a (2) In a criminal action under ©40.225 948.02 948.025
periodnot to exceed 60 days. _ _ _ 948.05948.060r948.095 if all of the following applythe district
(5) An order authorizing or approving the installation asé  attorneyshall apply to the circuit court for his ber county to
of a pen register or a trap and trace device shall direct that: orderthe defendant to submit to a test or a series of tests adminis
(&) The order besealed until otherwise ordered by the courteredby a health care professional to detect the presence of HIV
and antigenor nonantigenic products HIV, an antibody to HIV or
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asexually transmitted disease and to disclose the results of thettesbr, if the alleged victinor victim is a minarby the parent or
or tests as specified in sud) (a)to (c): guardianof the alleged victim or victim.

(a) The district attorney has probable causedieve that the (5) Thecourt shall set a time for a hearing on the matter under
defendantassignificantly exposed the alleged victim or victim.sub. (2m) during the preliminary examination, if su{8) (a)
If the defendant is convicted or found gatity by reason of men applies;after the defendant is bound over for trial and befwe-a
tal disease or defect, this paragraph does not apply dictis rendered, if sul3) (b) applies;after conviction or a finding

(b) The alleged victim or victim whis not a minor or the par ©f not guilty by reason of mental disease or defect, if &)i(c)
entor guardian othe alleged victim or victim who is a minor@pplies;or, subject to 971.13 (4) after the determination theite

requestghe district attorney to so apply for an order d.efendant.s not competent, if sul§3) (d) applies. The court shaII.
(2m) In a criminal action under §46.43(2m), the district give the district attorney and the defendant notice of the hearing

attorneyshall apply to theircuit court for his or her county for an agfrffél thz t';%uk:: aeirrl%r tgntgecgﬁﬁggﬁ'm;?,ﬁ:)(r;jnﬁmem:g dhgr\é)ess—
ogde_r r_etqumg)g th?‘ delftﬁndamtsubplt to at&sttor tatﬁe”es of tes%xaminewitnesses. If the court finds probable cause to believe
administeredy a health care prolessionaldetect the présence i iq ¢t or alleged act of the defendant that constitutes a viola
of communicable diseases and to disclose the results of the test 0 of 5.946.43 (2mcarried a potential for transmittingcam-
testsas specified isub.(5) (a)to(c), if all of the following apply: municabledis:ease to the victim or alleged victim and involved the

(a) The district attorney has probable causketteve that the gefendant'sblood, semenyomit, saliva, urine or feces or other
actor alleged act of the defendant thanstitutes a violation of s. bodily substance of the defendant, the court sitdér the defend
946.43(2m) carried a potential faransmitting a communicable antto submit to a test or a series of tests administeyedhealth
diseaseto the victim or alleged victim anidvolved the defen careprofessional to detect the presence of any communidible
dant'sblood, semen, vomit, saliva, urine or feces or other bodidasethat was potentially transmitted by the act or alleged act of the
substancef the defendant. defendant. The court shall require the health care professional

(b) The alleged victim or victim whis not a minor or the par who performs the test to disclose the test results tdefendant.
ent or guardian othe alleged victim or victim who is a minor The court shall require the health care professional who performs
requestghe district attorney to apply for an order the test to refrain, notwithstanding2s2.15 (4) (c)if applicable,

(3) Thedistrict attorney may apply under si@) or (2m)for ~from making the test resulsart of the defendaistpermanent
anorder at any of the following times, and, within those time§)edicalrecord and to disclose the results of the test to any of the

shalldo so as soon as possible so as to enable the court to pro#@wing:

timely notice: _ (a) Thg alleged victim or victim, if the alleged victimactim
(a) At or after the initial appearance and prior to the prelin{S N0t & minor
nary examination. (b) The parent or guardian of the alleged victim or victim, if

(b) If the defendant waives the preliminary examination, at affye alleged victim or victim is a minor .
time after the court binds the defendant over for trial and before (€) The health care professionaho provides care to the

averdict is rendered. allegedvictim or victim, upon request by the alleged victim or vic
(c) Atany timeafter the defendant is convicted or is found nd™ O, if the alleged victimor victim is a minorby the parent or
guilty by reason of mental disease or defect. guardianof the alleged victim or victim.

i i History: 1991 a. 2691993 a. 2732, 183 227,495, 1995 a. 4561997 a. 1821999
(d) If the court has determined thiaé defendant is not comype a. 1:'3?30“/ & a a a

tentto proceed under €71.14 (4)and suspended the criminal Acquittal on a chage of sexual intercourse with a minor did not prevent an order
proceedingsat anytime after the determination that the defendafﬂr HIV testing following a conviction for sexual assault; the test is probable cause

! andis not governed by the outcome of the trial. Statarr 182 Wis. 2d 349513
is not competent to proceed. N.W.2d 647 (Ct. App. 1994).

(4) Thecourt shall set a time for a hearing on the matter under
sub.(2) during the preliminary examination, if siB) (a)applies; 968.40 Grand jury. (1) SELECTION OF GRAND JURYLIST. Any
afterthe defendant is bound over for trial and before a veiglictjudge may in writing, order the clerk of circuit coutd select a
renderedif sub.(3) (b) applies; after conviction or a finding of notgrandjury list within a specified reasonable time. The clerk shall
guilty by reason of mental disease or defect, if €jo(c) applies; selectfrom the prospective juror list for the county the nawfes
or, subject to $971.13(4), after the determination that the defendnot fewer than 75 nor more than 150 persons to constitute the pro
antis notcompetent, if sub(3) (d) applies. The court shall give spectivegrand juror list. The list shall be kept secret.
the district attorney and the defendant notice of the hearing at leas{3) EXAMINATION OF PROSPECTIVEJURORS. At the time set for
72 hoursprior to the hearing. The defendant may have counsetta prospective grand jurors to appehe judge shall and the dis
the hearing, and counsel may examara cross—examine wit trict attorney or other prosecutingfiobr may examine the pro
nesseslf the court finds probable cause to believe that the deferspectivejurors under oath affirmation relative to their qualifica
ant has significantly exposed the victim or alleged victim, thonsto serve as grand jurors and the judge shall excuse those who
courtshall order the defendant to submit to a test or a series of tesesdisqualified, and may excuse others &y reason which
administeredy a health care professionaldetect the presence seemsroper to the judge.
of HIV, antigen or nonantigenic produdBHIV, an antibody to  (4) ADpDITIONAL GRAND JURORS. If after such examination
HIV or a sexually transmitted diseasehe court shall require the fewer than 17 grand jurors remain, additional prospective jurors
healthcare professional who performs the test to disclose the telsall be selected, summoned and examimetil there are at least
resultsto the defendant. The cowthall require the health care17 qualified jurors on the grand jury
professionalwvho performs théest to refrain, notwithstanding s. (6) TIME GRAND JURORSTO SERVE. Grand jurorshall serve for
252.15(4) (c) from making the test results part of the defendanty period of 31 consecutive days unless more dayseggssaryo
permanentmedical record and wlisclose the results of the test tq;ompleteservice in a particular proceeding. The judge may dis

any of the following: chargethe grand jury at any time.
~ (a) The alleged victim or victim, if the alleged victimactim (7) ORDERSFILED WITH CLERK. All orders mentioned in this
Is not a minar sectionshall be filed with the clerk of court.

(b) The parent or guardian of the alleged victim or victim, if (8) |NTERCOUNTY RACKETEERING AND CRIME. When a grand
thealleged victim or victim is a minor jury is convened pursuant to this sectiorinvestigate unlawful

(c) The health care professionaho provides care to the activity under s165.7Q and such activity involvesiore than one
allegedvictim or victim, upon request by the alleged victim or viccounty,including the county where the petition for such griang
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is filed, then if the attorney general approves, all expenses of sbelfiorethe grand juryA hearing shall be held upon notice with the
proceedingshall be chayed to the appropriatiainder s20.455 burdenupon the moving party to establish the conflict.

(2) (d). (2) No grand jury transcript may be made public until the trial

History: 1971c. 125s.522 (1) 1977 c. 2%.1656 (27) 1977 c. 18%s.95, 135 indi i i
1977 c. 3181977 c. 44%.210, 1977 c. 449Stats. 1977 s. 756.10991 a. 39Sup. of anyone indicted bthe grand jury and then only that portion of

Ct. Order N0.96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40. thetranscript that is relevant and matettathe case at hand. This
A claim of grand jury discrimination necessitates federal habeas corpus.revissibsectiordoes not limit the defendastights to discovery under
Rosev. Mitchell, 443 U.S. 5451979). s.971.23

The grand jury in Wsconsin. Cdey, Richards, 58 MLR 518. History: 1979 c. 291Sup. Ct. Order Nd®6-08 207 Wis. 2d xv (1997); Stats.

1997s. 968.45.

968.41 Oath or affirmation of grand jurors.  Grand jurors

shall, before they begin performance of their duties, solemn$sg8.46 Secrecy. Notwithstanding s757.14 all motions,

swearor afirm that they will diligently inquire as to all mattersincluding but not limited to those for immunity or mivilege,

a”dth't?gs Whh'.cu come Be}‘ore ttr;]e gran(éijjlury; thglt ttr']t%y W'”.I||‘e915’roughtby a prosecuting fiter or witnessappearing before a

indict no person for enyyratredor maice: that they wil nof leave 9r2ndiury shall be made, heard and decided in completeecy
P ’ y andnot in open court if the prosecutindicér or witness bringing

?:V{g)r%r%%ré ltjhn;? ﬂ:g;\alﬁl Eg{jig\ﬁ;|;e§g\é8?d%fgeg'%%0geg?%$tggirthe motion or exercising the immunity or privilege so requests.
: ! History: 1979 c. 291Sup. Ct. Order Nd®6-08 207 Ws. 2d xv (1997); Stats.

understanding. 19975, 968.46.
History: 1975 c. 945.91 (12) 1977 c. 18%.95; Stats. 1977 56.11; Sup. Ct.
OrderNo.96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41. L.
968.47 District attorney, when to attend.  Whenever
968.42 Presiding juror and clerk. The grand juryshall requiredby the grand jury it shall be the duty of the district attor
selectfrom their number a presiding juror and a clerk. The clefiey of the county to attend them for the purpoBexamining wit
shallpreserve the minutes of the proceedings before them and'&$sesn their presence or of giving them advice upon any legal

exhibits. matter,and to issue subpoenasd other process to bring up wit
History: 1977 c. 18%.95; Stats. 1978. 756.12; Sup. Ct. Order Na6—08 207 ~ NESSes.
Wis. 2d xv (1997); Stats. 1997 s. 968.42. History: 1977 c. 18%.95; Stats. 1977 s. 756.15; Sup. Ct. Order 9608 207

Wis. 2d xv (1997); Stats. 1997 s. 968.47.

968.43 Reporter; salary; assistant. (1) Every grand jury
shallwhen ordered by the judge ordering such grand @mploy 968.48 Attendance;  absence; excuse;  number
oneor more reporters to attend their sessions and to make and tr@guired for grand jury session; number required  to
scribea verbatim record of all proceedings had before them. concur inindictment. ~Each grand juror shall attend every-ses

(2) Before assuming the duties undehis section, each Sionof the grand jury unless excused by the presiding.jurbe
reportershall make and file an oath offighation faithfully to ~Presidingjuror may excuse a grand juror from attending a grand
recordand transcribe all of the proceedings betbeegrand jury Ury session only for a reason which appears to the presiding juror
andto keep secret the matters relative to the proceedings.” EHERIS or her discretion as good andisignt cause for the excuse.
reportershall be paicut of the county treasury of the county irNO business may be transacted at any session of the grarad jury
which the service is rendered such sum for compensation aMaich less than 14 members of the grand jury are in attendance
expensesas shall be audited and allowed as reasonable by @flno indictment may be found by any grand jury unless at least
courtordering the grand jurEach reportemay employ on his or 12 of thelrgnumbser gh%” COHSUF in tQGGInSdICt?eontd- 06,0820
herown account a person to transcribe the testimonypeowbed ~ History: 1977 c. 185.95 Stats. 1977 s. 756.16; Sup. Ct. Order 9&-0§ 207
ings of the grand jurybut beforeentering upon the duties under’s- 24XV (1997); Stats. 1997 s. 968.48.

this subsection, the person shall be required to make and file .
oathor afirmation similar to that required of each reparter gm%(?ﬁggto ';'t?gngoggo;gtrt;?g?gﬁﬁ'Wh’g'}gﬁfgiﬁgﬂﬂ%m

(3) Any person who violatean oath or dirmation required ¢ fiicientexcuse shall pay a fine not exceeding $40, which shall
by sub.(2) may be imprisoned for not more than 7 years andi imposed by the court to which the person was summoned and

months. N
shallbe paid into the county treasury
History: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 8&-08 207 . . _
Wis. 2d xv (1997); Stats. 1997 s. 968.4897 a. 283 History: Sup. Ct. Order NoB6-08 207 Ws. 2d xv (1997).

968.44 Witnesses. The presiding juror of every grajsty 96850 Report progress and return indictments. A
andthe district attorney or other prosecutinjosir who is before grandjury may report progress and return indictmeaithe court
the grand jury may administer all oaths an@irafations in the fromtime to time during its session and until disgeat.

i ; 3 History: 1977 c. 18%.95; Stats. 1977 s. 756.17; Sup. Ct. Order 9&-08 207
mannerprescribed by law to witnesses who appear beforjeitpe |, > (1997): Stats, 1997 5. 968.50.

for the pur_pose of testifying in any matter of which _th_e W_ltnesse%randjury performs a judicial rathehan legislative function; therefore, progress
havecognizance. At the request of the cotltg presiding juror reportunconnected to andictment may not be made public. State ex rel. Caledonia
shallreturn to the court a list, under his or her hand, of all withesge8acine County CZ8 Wis. 2d 429254 N.w2d 317

who are sworn beforthe grand jury That list shall be filed by the

clerk of circuit court. 968.505 Procedure upon discharge of grand jury .
History: 1977 c. 18%.95, 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order NoWhenthe grand jury is dischged the clerk shall collect all tran
96-08 207 Wis. 2d xv (1997); Stats. 1997 s. 968.44. scriptsof testimony minutes of proceedings, exhibits and other

i ) . ) recordsof the grand juryanddeliver them as the jury directs either
968.45 Witness rights; transcripts. (1) Any witness o the attorney general or to the district attormeyupon approval

appearingbefore a grand jury may have counsel present, but t§€the court delivethem to the clerk of the court who shall

counseishall not be allowed to examine his or her client, crosgmpoundthem subject to the further order or orders of the court.
examineother witnesses orguie before the judgeCounsel may  history: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 9&-08 207

consultwith his or her client while befora grand juryIf the Wis.2d xv (1997); Stats. 1997 s. 968.50997 a. 35.586.

prosecutingpfficer, attorney for a withess or a grand jubetieves

thataconflict of interest exists for an attorney or attorneys te rep68.51 Indictment not to be disclosed. No grand juror or
resentmore than one witnedsefore a grand jurthe person so officer of the court, if the court shall so ordehall disclose thfact
believingmay make anotion before the presiding judge to-disthatany indictment for a felony has been found againspanson
qualify the attorney from representing mdfen one witness notin custody or under recognizance, otherwise than by issuing
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or executing process on such indictment, until such penasn court to testify whether the testimony of a witness examined

beenarrested. beforethe jury is consistent with or dérent from the evidence
History: 1977 c. 18%.95; Stats.1977 s. 756.19; Sup. Ct. Ordhio. 96-08, 207 given by the witness before the court; and they may akso
Wis. 2d xv (1997); Stats. 1997 s. 968.51. requiredto disclose théestimony given before the grand jury by

. ) any person upon a complaint against the person for peury

968.52 Votes not to be disclosed. No grand juror mappe ypon trial for the ofense. Any transcript of testimony taken
allowedto state or testifyn any court in what manner h.e or shgyefore the grand jury and certified by a grand jury reporter to have
or any other member of the jury voted on any questiefore  peencarefully compared by the reporter with his or fénutes
them, or what opinion was expressed by any juror in relation to t@etestimony so taken and to be a true and correct transcript of all
qUHQSUOﬂ-lgW 18%.95: Stats. 1977 5. 756.20: Sup. Ct. Ordler 8-08 207 or a specified portion of the transcript, may be receiveevin

History: C. 18%5.95 Stats. S. 756.20; Sup. Ct. Order 96>- dencewith the same &ct as the oral testimony of the reporter to
Wis. 2d xv (1997); Stats. 1997 s. 968.52. thefacts so certified, but the reporter may beycross—exgmined by

. . anyparty as to the matter
968.53 When testimony may be disclosed. ~ Membersof ™5 71977 ¢ 18 95; Stats. 1977 5. 756.21; Sup. Ct. Order 865-08 207

thegrand jury and any grand jury reporter maydxguired by any wis. 2d xv (1997); Stats. 1997 s. 968.53.
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