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CHAPTER 970
CRIMINAL PROCEDURE — PRELIMINARY PROCEEDINGS

970.01 Initial appearance before a judge. 970.035 Preliminaryexamination; juvenile younger than 15 years old.
970.02 Duty of a judge at the initial appearance. 970.04 Second examination.
970.03 Preliminary examination. 970.05 Testimonyat preliminary examination; payment for transcript of testi
970.032 Preliminaryexamination; juvenile under original adult court jurisdiction. mony.
Cross-reference: See definitions in 967.02 (b) Of his or her right to counsel and, in any case required by

. . the U.S. or Wsconsin constitutionthat an attorney will be
970.01 Initial appearance before a judge. (1) Any per  appointedo represent hiror her if he or she is financially unable
sonwho is arrested shall be taken within a reasonable time befgimploy counsel.
ajudge inthe county in which the tense was alleged to have been (c) That the defendant is entitled to a preliminary examination

committed. The initial appearance may lenducted on the if chaged with a felony in any complaint, including a complaint
recordby telephone or live audiovisual means und&63.08 If issuedgunder €68.26 gr Wher¥the dgfend‘ant has l?een retuprned

thellnmal appteharance is conductbyl telr:aphonle or live aw |”d'°V' to this state for prosecution througktradition proceedings under
sua’ means, the person may waive physical appear el ch.976, or any indictment, unless waived in writing or in open

g{)ggﬁ;cnacleagﬁgzﬂgggfﬁ;%i %?hgfgfgumg}grrgﬁg{g r?glir?g th court,or unless the defendant is a corporation or limited liability
court’'spersonal jurisdiction. If the person does not waive phys|ompany. . . -

cal appearance, conducting tinétial appearance by telephone or . (2) Thejudge shall admit the defendant to bail in accordance
live audiovisual means under 867.08 does not waiveany with ch. 969 . ]

groundsthat theperson has for challenging the cosipersonal  (3) Uponrequest of a defendant ched with a misdemeanor

jurisdiction. thejudge shall immediately set a date for the trial.
(2) Whena person is arrested without a warrant and brought (4), A defendant chaed with a felony may waive preliminary
beforea judge, a complaint shall be filed forthwith. examinationand upon the waivethe judge shalind the defend
History: Sup. Ct. Orderl41 Ws. 2d xiii (1987):1987 a. 4031995 a. 27 antover for trial.

Judicial Council Note, 1988:Sub. (1) is amended to authorize the arrested person (5) If the defendant does not waive preliminary examination
to waive physical appearance and request thanitie appearance be conducted on : . R . . !
the record by telephone or live audio-visual means. [Re Orfdetie¢ Jan. 1, 1988] thejudge shall forthwith set the action f@ipreliminary examina

It is not unreasonable to detain a person arrested on Saaitdaghe courthouse tion under s970.03

I$ Closed, until an arraignment Monday morning. KaiBtated8 Ws. 2d212 179 (6) In all cases in which the defendant is entitled to legal repre
A defendant who confessed to 8 robberies withie—half hour after being arrested Sentatlon:mder the:onSt_ltuuon or laV\_/S of the United States or t_hIS
in the early morning and was taken before a judge the nextvdaynot detained for State the judge or magistrate shall inform the defendant of his or

unreasonablgeriod. Quinn vState50 Ws. 2d 101183 N.w2d 64 herright to counsel and, if the defendatdims or appears to be

The fact that a defendant confesses between the tinagredt and appearance ;i i indi
beforea magistrate does not proae unreasonable period of detention. PinczkowslwqIgem’ShaII refer the person to the authonty for 'ndlgency deter

v. State 51 Wis. 2d 249186 N.w2d 203 minationsspecified under 277.07 (1)

A defendant who was taken to jail in the evening on suspicion of mauoEs (7) If the ofense chaged is one specified underl65.83 (2)
tioned throughout the following day after waiving thight to an attorneyand : B B : .
broughtbefore a court the next morning was not unreasonably detained since(lﬁ): the JUdge shaldetermine if the defendaat‘flngerprlnts,

police needed time to check out various information supplied by the defendant gldotographsand other identifying data have bewmfken and, if
others. State.\Hunt,53 Ws. 2d 734193 N.w2d 858 not, the judge shall direct that this information be obtained.

A delay in taking a defendant before a magistrate from Saturday noon to Mondayistory: 1973 ¢. 451975 ¢. 391977 c. 29449, 1979 c. 3561981c. 144 1987
afternoon was justifiedhen caused by attempts to locate witnesses and giving a .1;{.615]; 1093 a. 12 486, ' ’ ’ ’

ggtsectortest requested by the defendant. Staféllace,59 Ws. 2d66 207 N.w2d Thereis no need to appoint both a guardiariitein and defense counsel unless

hei | initial . it appears that prejudice woulgsult from dual representation. Gibsorstate 47
The interval between an arrest and an initial appearance is never unreasorgt\ga%g 2d 810177 N.W2d 912

whenthe arrested suspect is already in the lawful physical custody of the state.
v. Harris, 174 Ws. 2d 367497 N.w2d 742(Ct. App. 1993). limi L limi
The rule that gudicial determination of probable cause must be made within 4%70'0,3 Pre 'mmary, examination. (1) A preliminary
hoursof awafrranéless arrest Sppliez tk‘)is\txbrl;;inﬁ faailulre tor::omply gidbrlwt requirfe examinationis a hearing before a court for the purpose of deter
suppressiomnf evidence not obtained becaws¢he delay where probable cause formining i i i
arrestwas present. StatekKoch,175 Ws. 2d 684499 N.W2d 153(1993). m!trllnc?gf t?heredlsfpr%ba?le:ausle. tq believe a f.emtr.]y haz bﬁe?dcom
Failureto conduct a probable cause hearing within 48 hours of arrest igunist a m' e oy .e € .en an L pre |m_|nary ex_amlna foay be he
dictional defect and not grounds for dismissal with prejudice or voiding of a-subd® conjunction with a bail revocation hearing unde369.08 (5)
quent conviction unless the delagrejudiced the defendastright to present a (b), but separate findings shall be madetm®yjudge relating to the

defenseState vGolden,185 Wis. 2d 763519 N.W2d 659(Ct. App. 1994). o ok : s
A person taken into custody on a probation hold while an investigation is madg{oe“mmaryexammatlon and to the bail revocation.

determineif a probation violation has occurred is not under arrest and not subject to (2) The preliminary examination shall be commenced within
therequirement of a probable cause hearing within 48 howasafrrantless arrest. initi i
Statev. Martinez,198 Ws. 2d 222542 N.W2d 215(Ct. App. 1995). 20tdhaysbafter thle |n|t|3lfappeara;n(ée of thihdefiacr)wgant |gtk]1e c:jefend

A determinatiorof probable cause made within 48 hours of a warrantless arrédy . a_s een release _rom custo y_or W_' in at‘s eren .
generallymeets the promptness requirement; if a hearing is held more than#8 ant is in custody and bail has been fixed in excess of $500. ©n stip
following anarrest the burden shifts to the government to demonstrate ageacyer y|ation of the parties or omotion and for cause, the court may
or extraordinary circumstances. County of RiversidslelLaughlin,500 U.S.44, tend h ti !
114L. Ed. 2d 491991). extendsuch ume. ) ) o

(3) A plea shall not be accepted in any casehith a prelimi

970.02 Duty of a judge at the initial appearance. (1) At naryexamination igequired until the defendant has been bound

theinitial appearance the judge shall inform the defendant:  over following preliminary examination or waiver thereof.
(a) Of the chage against the defendant and shall furnish the (4) (a) If the defendant is accusedad€rime under £40.225
defendantwith a copy of the complaint which shall contain th®48.02 948.025 948.05 948.06 or 948.095 the court may
possiblepenalties for the ténses set forth thereirn the case of excludefrom the hearing all persons who are ndicefs of the
afelony, the judge shall also inform the defendafithe penalties court, members of the complainasitor defendand’ families or
for the felony with which the defendant is ohed. othersconsidered by the court to be support¥¢he complainant
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or defendant, the service representative, as define@@5s/3 (1) cationunit, certified as correct by the police chi@f a person
(c), or other persons required to attend, if the court finds that thesignatedby the police chigkhall, when dered by the state
stateor the defendant has establishecoanpelling interest that or the accused, be received as evidence ofttts and findings
would likely be prejudiced if the persons were not excluded. TReated|f relevant. The expert who mattee findings need not be
courtmay considems a compelling interest, among others, thgyjledas a witness.

needto protect a complainant from undue embarrassment and(13) Upona showing by the proponent of good cause under s.

emotionaltrauma. _ _ 807.13(2) (c) testimony may be received into the record of a pre
f (ﬁ) In ”_:flk'fhg its Ord?i;cunder this subse(r:]tlonl, the court shall §&finary examination by telephone or live audiovisual means.
orth specific findings sticient to support the closure ordeln (14) (a) In this subsection, “child” means a person who is

makingthese findings, the court shall consjderd give substan C S
tial weight to, the desires, if angf the complainant. Additional )égumnng]gg?gsn 16 yearsld when the preliminary examination

factors that the court may consider in making these findings

include, but are not limited to, the complainangige, psychologi . (°) At any preliminary examination, the court shall admit a
cal maturity and understanding; the nature ofdrime; and the Videotapestatementinder s.908.08upon making the findings
desiresof the complainang’ family. requiredunder s908.08 (3) The child who makes the statement

nﬁednot be called as a witness and, under the circumstances speci

(c) Thecourt shall make its closure order under this subsecti din 5.908.08 (5) (b)may not be compelled to undercross—

no broader thans necessary to protect the compelling intere o
underpar (a) andshall consider any reasonable alternatives to f amination.
History: 1975 c. 1841977 c. 4491979 c. 12,332 1985 a. 267Sup. Ct. Order

closureof the entire hearing. 141Wis. 2d xiii (1987);1987 a. 333.64; 1987 a. 403Sup. Ct. Orderl58 Ws. 2d
(5) All witnesses shall be sworn atheir testimony reported i (1990);1991 a. 19276 1993 a. 2798, 227,486 1995 a. 4561997 a. 2521999

> 7 a.
bY a phonographlc reporteﬂ'he defendant ma;ros_s—examlne Judicial Council Note, 1990: [Re amendment of (13)] The rigtat confront ones
witnessesagainst the defendant, and may call withesses on Ht€usersloes not apply to the preliminary examination, and since credibility is not

defendant’s own behalf who then are subject to crossan issue, demeanor evidence is of less significanceatitéal. For these reasons,
examination a party should nobe permitted to prevent the admission of telephone testimony

. L . . althoughthe proponent of such evidence should bear the burden of showing good
(6) During the preliminary examinationthe court may causefor its admission. [Re Orderfel-1-91]

excludewitnesses until they are called to testifyay directthat While hearsay relied upon in suppofta criminal complaint requires some basis
R rediting its reliabilitywhether the informants are named or not, that requirement
personsvho are expected to be called as witnesses be kept sedisfied if the hearsay is based upon observation of the informants. State ex rel.

rateuntil called and may prevent them from communicating witbullen v Ceci,45 Wis. 2d 432173 N.Ww2d 175

oneanother until they have been examined. Thereis no obligation on a magistrate to conduct an investigation to verify the con
X . tentsof a criminal complaint. That is the duty of the state, aitdafls to put sufi-

(7) I the court finds probable cause to believe that a felony R@stfacts before the magistrate to show probable cause, the complaint must fail even
beencommitted by the defendant, it shall bite defendant over though clues and leads that could provide that information are revealed therein. State
for trial. exrel. Cullen v Ceci,45 Ws. 2d 432173 N.w2d 175

. L. . At the preliminary hearing, a defendant is entitled to cross—examine witnesses who

(8) It the courtfinds that it is probable that only a misde igentifiedhim at the hearing and who also identified him at a lineup, because if the

meanorhas been committed by the defendarghill amend the lineup was unfajrthe identification evidence might be suppressed. Haygate,

complaintto conform to the evidence. The action shall then préeAV\:jllr?dc?r?;;rilgs\llk\)[li? ?)2f5evidence at a preliminary hearing is not res adjudicata
ceedas though it had originated as a misdemeanor action. e wial. Maunier vataie A6 Wis. 24 975 174 NW2d 277 '
(9) If the court does not find probable cause to believe that at was not error for the magistrate and trial court to fail to sequester witnesses with
crime has been committed by the defendant, it shall order tﬁgmotlon by the defendant, especially in the absence of a showprgjatlice.
It

defendantisch d forthwith ahamv. State47 Wis. 2d 44176 N.W2d 349
elendandischaged forthwitn. A bind over is not invalid because the judge stated that it was “for the purpose of

(10) In multiple count complaints, the court shall order disacceptinga plea”. Dolan vState A8 Ws. 2d 696180 N.W2d 623
missedany count for which it finds there is no probable cause. The defendant is not entitled tall witnesses for pretrial discovery or to shake the

. . f dibility of the states witness. State Knudsonb51 Wis. 2d 270187 N.w2d 321
factsarising out of any count ordered dismissed shall not be tW%Vhere a defendant has been indicted by a grand jury he is not entitled to a prelimi

t_)aSiSfor a countin any informati_on f”ed pursuant to 8AL See  naryexamination. State ex rel.alh v Waukesha Co. CirCourt,52 Ws. 2d 221
tion 970.04shall apply to any dismissed count. 189N.W.2d 417

: : ; henthe preliminary examination is not timdigld, personal jurisdiction is lost,
(11) The court may admit a statement which is hearsay a@%hen defendant on arraignment entered a pleeahed the defense. Armstrong

which is not excluded from the hearsay rule unde®88.02t0 v, State55 Wis. 2d 282198 N.W2d 357
908.045to prove ownership of property or lack of consent to entryDefensecounsel should be allowed to cross-examine astaitiess to determine

i i the plausability of the witness, but not to attack his general trustworthinetsonw
to or possession or destrugtlon of property v, Siate 59 Wa. 2d 269208 N-W2d 134
(12) (a) In this subsection: The purpose of a hearing under sub.i¢lip determine whether any felomyhether
1. “Hospital" has the meaning designated iB&B33 (2) chargedor not, probably was committed. After bind over the prosecutor magechar

w y . : . anycrime not wholly unrelated to transactions and facts adduced at the preliminary
2. “Local health department” has the meaning given in &amination.Wittke v. State ex rel. Smittg0 Wis. 2d 332259 N.W2d 515
250.01(4). Appellatereview of a preliminary hearing isnited to determining whether the

- . . recordcontains competermvidence to support the examining magistsagaercise
(b) At any preliminary examination, a report of onetlod  of judgment. Although motive is not an element of any crime and does not of itself
crime laboratorys, the state laboratory of hygiese’a federal establishguilt or innocence, evidence of motive ntsygiven as much weight as the

bureauof investigation Iaboratory’ a hospital Iaboratorsfor a factfinder deems it entitled to at the preliminary hearing or trial. Stderby 81

local health departmerstfindin ith reference to all or any part . 2q 671 260 N.w2d 798
p INdings wi y p Section970.03 (8) neithelimits a prosecutos discretion to prosecute criminal

of theevidence submitted, certified as correct by the attorney gestionsnor prohibits a second examination under s. 970.04. Stémyon 85 Wis.
eral,the director of the state laboratory of hygiehe, director of 2d TBP? 270tN-W§d 160(t1978); that oroof of th © e of be <h

; ivati i i i is section does not require that proof of the exac ofense be shown.
thefederalbureau of investigation, the chief hospital adm|n+straStatevl Sirisun.00 Wis. 2d 38279 N.VF\JIZd 484(CL. App. 1979).
tor, Fhe local health éiter, as defined in £50.01 (5) or a person In finding probable cause, tlwurt properly took judicial notice of the fact that
designatedy any of them, shall, whenfefed by the state or the rapid consumption of 1/2 quart of liquor probably caused a young gighith. State
accusedbereceived as evidence of the facts and findings stat@grel. Cholka vJohnson96 Ws. 2d 704292 N.W2d 835(1980).

i indi accusedloes not have a constitutional right to make a closiggnaent at a
if relevant. The expert who made the findings need not be Calrl)re iminary examination. State ex rel. Funmakeflamm,106 Ws. 2d 624317

asa witness. N.W.2d 458(1982).

(c) At any preliminary examination in Milwaukee coundy Iti adny reasor}%ble infer?nfe SUpg%r_tSda conctwsignfthég thte dseéemr;]daﬁ gv\‘bably com
- 0 H H B Itteda crime, the magistrate must bina over the aerendant. N, S.
latent fingerprint report of the city of Milwaukee police departy ;57345 n'w2d 6o(Ct. App. 1984y dtd. 121 Ws. 2d 389359 N.W2d 151

mentbureau ofdentification divisions latent fingerprint identifi ~ (1984).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/895.73(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1999/895.73(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1999/970.03(4)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20971
https://docs.legis.wisconsin.gov/document/statutes/1999/970.04
https://docs.legis.wisconsin.gov/document/statutes/1999/908.02
https://docs.legis.wisconsin.gov/document/statutes/1999/908.045
https://docs.legis.wisconsin.gov/document/statutes/1999/50.33(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/250.01(4)
https://docs.legis.wisconsin.gov/document/statutes/1999/250.01(5)
https://docs.legis.wisconsin.gov/document/statutes/1999/807.13(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/1999/908.08
https://docs.legis.wisconsin.gov/document/statutes/1999/908.08(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/908.08(5)(b)
https://docs.legis.wisconsin.gov/document/acts/1975/184
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/112
https://docs.legis.wisconsin.gov/document/acts/1979/332
https://docs.legis.wisconsin.gov/document/acts/1985/267
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1987/332,%20s.%2064
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1991/193
https://docs.legis.wisconsin.gov/document/acts/1991/276
https://docs.legis.wisconsin.gov/document/acts/1993/27
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/227
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/456
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1999/111
https://docs.legis.wisconsin.gov/document/acts/1999/111
https://docs.legis.wisconsin.gov/document/courts/45%20Wis.%202d%20432
https://docs.legis.wisconsin.gov/document/courts/173%20N.W.2d%20175
https://docs.legis.wisconsin.gov/document/courts/45%20Wis.%202d%20432
https://docs.legis.wisconsin.gov/document/courts/173%20N.W.2d%20175
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%2093
https://docs.legis.wisconsin.gov/document/courts/175%20N.W.2d%20625
https://docs.legis.wisconsin.gov/document/courts/46%20Wis.%202d%20271
https://docs.legis.wisconsin.gov/document/courts/174%20N.W.2d%20277
https://docs.legis.wisconsin.gov/document/courts/47%20Wis.%202d%2044
https://docs.legis.wisconsin.gov/document/courts/176%20N.W.2d%20349
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20696
https://docs.legis.wisconsin.gov/document/courts/180%20N.W.2d%20623
https://docs.legis.wisconsin.gov/document/courts/51%20Wis.%202d%20270
https://docs.legis.wisconsin.gov/document/courts/187%20N.W.2d%20321
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20221
https://docs.legis.wisconsin.gov/document/courts/189%20N.W.2d%20417
https://docs.legis.wisconsin.gov/document/courts/55%20Wis.%202d%20282
https://docs.legis.wisconsin.gov/document/courts/198%20N.W.2d%20357
https://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20269
https://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%20332
https://docs.legis.wisconsin.gov/document/courts/259%20N.W.2d%20515
https://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%20677
https://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%20677
https://docs.legis.wisconsin.gov/document/courts/260%20N.W.2d%20798
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/270%20N.W.2d%20160
https://docs.legis.wisconsin.gov/document/courts/90%20Wis.%202d%2058
https://docs.legis.wisconsin.gov/document/courts/279%20N.W.2d%20484
https://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20704
https://docs.legis.wisconsin.gov/document/courts/292%20N.W.2d%20835
https://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%20624
https://docs.legis.wisconsin.gov/document/courts/317%20N.W.2d%20458
https://docs.legis.wisconsin.gov/document/courts/317%20N.W.2d%20458
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20487
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20487
https://docs.legis.wisconsin.gov/document/courts/345%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20389
https://docs.legis.wisconsin.gov/document/courts/359%20N.W.2d%20151

3 Updated 99-00Wis. Stats. Database PRELIMINARY PROCEEDINGS 970.05

The state has theght to appeal a dismissal when it believes an error of law was Sub.(2) (a) allows the trial court to balance the treatment available in the juvenile
committed. An uncorroborated confession alone wafigaht to support a probable systemand adulsystem and requires it to decide under the facts of the case which

causefinding. State vFry, 129 Ws. 2d 301385 N.W2d 196(Ct. App. 1985). treatmentwill better benefit the juvenile. State@ominic E.W218 Ws. 2d 52579
Mandatoryclosure of a hearing solely at the request of a complaining witness odéiV.2d 282(Ct. App. 1998).

the objection of the defendant violates the right to a public trial. Stevévianito- Sub.(2) is not unconstitutionally vague. State'vmstead220 Wis. 2d 626583

woc Cir. Ct.,141 Wis. 2d 239414 N.W2d 832(1987). N.W.2d 444 (Ct. App. 1998).

If an appellate court stays the trial court proceedings on an interlocutory appeal, L. . i . .
sub.(2) does not set a mandatory time limit for the preliminary hearing upon remi®70.035 Preliminary examination; juvenile younger

tur. State vHorton, 151 Ws. 2d 250445 N.W2d 46(Ct. App. 1989). than 15 years old. Notwithstanding $970.03 if a preliminary

An unconstitutionally obtained confession may be admitted and serve as the g;}k% ; 1 ; H i i
basisfor bindover at a preliminary examination. Statdleats,156 Ws. 2d 74457 minatiorunder s970.03is held regardlng a Juven”e who was

Wis. 2d 299(1990). waived under s938.18for a violationwhich is alleged to have
A defendant claiming error at a preliminary examination otatin relief only ~occurredprior to his or her 15th birthdathe court may bind the
prior to trial; the defendant may seek interlocutory review from the court of appeﬁlﬁ\,en”e over for trial only if there is probable cause to believe that

unders. 809.50. State Webb,160 Ws. 2d 622467 N.W2d 108(1991). f
Adjourninga preliminary examination for cause is within the ceutscretion. a crime under $940.03 940.06 940.225 (1)Or (2)’ 940.305

Statev. Selders163 Ws. 2d 607472 N.W2d 526(Ct. App. 1991). 940.310r943.10 (2)943.32 (2)0r961.41 (1)has been committed
A court commissionés determinations of admissibility of evidence will be upheldor that a crime that would constitute a felony under@88t0948
absentan erroneous exercise of discretion; the reviewing court then determingg961 if committed by an adult has been committed at the request

1 e : . ' g
whetherf believed, the evidence would permit a reasonable magistrate to concl - . "
thatthe defendant probably committed the crime. Statendben, 175 Ws. 2d 332 ‘o for the benefit of a criminal gang, as defined BGL.22 (9)

N.W.2d (Ct. App. 1993). If the court does not make any of those findings, the cbait

If 3) bigdover tc_iecitsiodn iS_mage bych?_urt _comtmissritonsr gr circyi%dge,_lregliew order that thejuvenile be dischaged but proceedings may be
mustbe by a motion to dismiss brought in circuit court. Habeas cipios available ; ; ;
to review abindover Dowe v Waukesha County Circuit Ct84 Ws. 2d 724516 bro,Uth_regardmg the juvenile under <88
N.W.2d 714(1994). History: 1987 a. 271993 a. 981995 a. 77448 1997 a. 35205
Singlecount complaints under sub. (7) and multiple count complaints under Sébéo . . L . .
(10) are to receive the same procedural treatment. In multiple count complain .04 Second examination. If a preliminary examination

court must dismiss any count for which it believes thisraot probable cause to hasbeen had anthe defendant has been disdsat, the district

believea felony has been committed by the defendant. The specific felomedhar ; . fotr
need not be proved and it is inadvisable for the court to opine as to what felony ggomeymay file another complaint if the district attorney bas

probablycommitted. Evidence that is not transactionally related to a count for whi Iscoversadditional evidence.
bind over is considered proper may not formtihsisfor a count in an ensuing infor History: 1993 a. 486
mation, but the information may include any count that is transactionally related tojf the state has no additional new or unused evidence upon which to base a 2nd

a count on which the defendant is bound ov&tate vWilliams, 198 Wis. 2d 516 complaint, a preliminargxamination order dischging a defendant is appealable.
544 N.W2d 406(1996). See also StateWilliams, 198 Ws. 2d 479544 N.W2d  wjittke v. State ex rel. Smitlg0 Wis. 2d 332259 N.W2d 515

400(1996) and State YAkins, 198 Ws. 2d 495544 N.W2d 392(1996). Whena first preliminary examination became chaotic, the prosecution properly
abandonedhe proceedingbefore presenting all its evidence and reissued the com
970.032 Preliminary examination; juvenile under orig -  Plaint. State vBrown,96 Wis. 2d 258291 N.W2d 53§(1980).

. PR : . Thestate was ndiarred from rechging defendant, whether or not it had new evi
inal adult court jurisdiction. (1) Notwithstanding s970.03  jence. State vHoffman, 106 Ws. 2d 185316 N.W2d 143(Ct. App. 1982).

if a preliminary examination is held regarding a juvenile v8ho A complaint was properly reissued althoughekiglence at the 2nd examination
subjectto the original jurisdiction of the court of criminal juriseic wgsi?ﬁntica,ldto the etviﬂenfqetat the ﬁrstt,examg:a:g;\é_?ecgbm%dgezgidz r112t3 con

H - R siagerthe eviaence al e Tirst examination. al ite, S. 4

tion under s938.183 (1)or (2), the court shall first determine y\y 54700 (1983).

whetherthere is probable cause to believe that the juvenile has complaint may be reissued when “new or unused” evidence would support a

committedthe violation of which he or she is accused under t}ﬂ@ding of probable cause. What constitutesv or unused evidence is not easily
efinable but it is not evidence that is not merely cumulativeallaborative and is

CircumSta_nceSpeqiﬁed il’l_ $938.183 (1) (aXam) (ar), (b) or (c) determinedby applying common sense. StatéJshnson231 Ws. 2d 58 604
or (2), whichever is applicable. If the court dosst make that N.w.2d902(Ct. App. 1999).

finding, the court shall order that the juvenile be disgeat but . . o
proceedingsnay bebrought regarding the juvenile under ggg. ~ 970.05 Testimony at preliminary examination;  pay-

. . ; . ment for transcript of testimony . (1) The testimony athe
haézc)orgnzr?t?eco(l)ltjrzgzgﬁe?tig?g?s\llﬁi((::?lur?g E)Or ts’ﬁléei\geatgmten d e([!%reliminaryexamination shall beanscribed if requested by the

. i istrict attorney the defendant or an attorney representing the
the circumstances specified in938.183 (1) (aXam), (ar), (b) or  yetenganpr orderedvy the judge to whom the trial is assigned.
(c), the court shaldetermine whether to retain jurisdiction or t

transferjurisdictionto the court assigned to exercise jurisdictioghereporter shalfile such transcript with the clerk within 10 days

underchs.48 and938 The court shall retain jurisdiction unless the fteritis requested.

; ; : (2) (a) When a transcript is requested under ELiby some
Jlg:,/ﬁrr:ge proves by a preponderance of the evidence all of the fcc))lneother than a person specified in.jjay or (c), the county shall

. . . . . aythe cost of the original and aaglditional copies shall be paid
(@) That, if convicted, the juvenile could not receive adequz%ar at the statutory rate by the party requesting the copies.
treatmentn the crlml_nal _Jugtlc_e _system. . (b) When a transcript is requested under €Ly the state
~(b) That transferring jurisdiction to the court assigned to-exgfyblic defendewor by a private attorney appointed und&77.08
cisejurisdiction under ch$i8 and938would not depreciate the the state public defender shall pay the cost of the original from the
seriousnessf the ofense. appropriationunder s20.550 (1) (fland any additional copies
(c) That retaining jurisdictios not necessary to deter the juveshall be paid for at thetatutory rate by the party requesting the
nile or other juveniles from committing the violatiohwhich the copies.
juvenile is accused under the circumstances specified in s.(c) When a transcript is requested under litby a defendant
938.183(1) (a) (am), (ar), (b) or (c), whichever is applicable.  whois not indigent under cl877 or by an attorney retained by a
History: 1993 a. 981995 a. 77352, 1997 a. 35205, defendanwho is not indigent under cB77, the defendant shall

This section does not violate a defendamight to equal protection. StateWar- T i ; ;
fin, 191 Ws. 2d 647530 N.W2d 420(Ct. App. 1995). paythe cost of the original and aagditional copies shall be paid

The juvenile bears the burden of proof to demonstrate that the factorssuhder for at the statutory rate by the party requesting the copies.
(2) support removing jurisdiction to the juvenile court. The removal decision History: 1993 a. 4371995 a. 199
within the discretion of the trial court. StateMerhagen,198 Wis. 2d 177 542 Counselis not entitled t@ free copy of the transcript if the original is reasonably
N.W.2d 189(Ct. App. 1995). availablefor his use. State Bchneidewind47 Wis. 2d 1.0, 176 N.W2d 303
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