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CHAPTER 973

SENTENCING
973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.075 Forfeitureof property derived from crime and certain vehicles.
973.013 Indeterminate sentence;isfonsin state prisons. 973.076 Forfeiture proceedings.

973.0135 Sentence for certain serious felonies; parole eligibility determination.973.077 Burden of proof; liabilities.
973.014 Sentencef life imprisonment; parole eligibility determinatioextended 973.08  Records accompanying prisoner

supervisioreligibility determination. 973.09  Probation.
973.015 Misdemeanors, special disposition. 973.10  Control and supervision of probationers.
973.02  Place of imprisonment when none expressed. 973.11  Placements with volunteers in probation program.
973.03  Jail sentence. 973.12  Sentence of a repeater or persistent repeater
973.032 Sentence to intensive sanctions program. 973.125 Notice of lifetime supervision for serious sefenfders.
973.033 Sentencing; restriction on firearm possession. 973.13  Excessive sentence, errors cured.
973.034 Sentencing; restriction on child sexesfder working with children. 973.135 Courtsto report convictions to thetate superintendent of public instruc
973.035 Transfer to state—local shared correctional facilities. tion.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973.14  Sentenceo house of correction.
973.045 Crime victim and witness assistance surghar 973.15  Sentence, terms, escapes.
973.046 Deoxyribonucleic acid analysis surcbar 973.155 Sentence credit.
973.047 Deoxyribonucleic acid analysis requirements. 973.16  Time out.
973.048 Sex ofender reporting requirements. 973.17  Judgment against a corporation or limited liability company
973.05  Fines. 973.18  Notice of rights to appeal and representation.
973.055 Domestic abuse assessments. 973.19  Motion to modify sentence.
973.06  Costs. 973.20  Restitution.
973.07  Failureto pay fine or costs or to comply with certain commuséwice
work.
Cross-reference: See definitions in 967.02 prisonmay not be less than 25%tbE length of the term of cen

finementin prison imposed under p#b).

973.01 Bifurcated sentence of imprisonment  and (3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being

extended supervision. (1) BEFURCATED SENTENCEREQUIRED.  gantencedor a felony that is punishable life imprisonment, he
Except as provided in suf8), whenever a cousentences a per o ghe js not subject to this section but shall be sentenced under s.
sonto imprisonment in the Wconsin state prisons for a felonyg73 014(1g)

committedon or after December 31, 1999, the court shall impose

a bifurcated sentence thabnsists of a term of confinement in (3m) CHALLENGE ~INCARCERATION PROGRAM ELIGIBILITY.

: e Whenimposing a bifurcated sentence under this section on a per
ggzolnlgollowed by a term of extended supervision under %onconvicted of a crime other than a crime specified ir0do.
i or s.948.02 948.025 948.03 948.05 948.055 948.06 948.07
(2) STRUCTURE OF BIFURCATED SENTENCES. The court shall 948 080r948.095 the court shall, asart of the exercise of its sen
ensurethat a bifurcated sentence imposed under(&jieomplies  tencingdiscretion, decide whethére person being sentenced is
with all of the following: eligible or ineligible for the challenge incarceration program
(a) Total length of bifurcated sentence. Except as provided in unders.302.045during the term of confinement in prison portion
par.(c), the total length of the bifurcated sentence may not excesitthe bifurcated sentence.
the maximum period of imprisonment for the felony (4) No GoOD TIME; EXTENSION OR REDUCTION OF TERM OF
(b) Imprisonment portion of bifurcated sentence. The portion  iMpRISONMENT. A person sentenced to a bifurcated sentence under
of the bifurcated sentence that imposes a term of confinemengii. (1) shall serve the term of confinement in prison portion of
prisonmay not be less than one yesarbject to any minimurser  the sentencavithout reduction for good behavioiThe term of
tenceprescribed for the felonyand, except as provided in &),  confinementin prison portion is subject to extension under
may not exceed whichever of the following is applicable: 302.113(3) and, if applicable, to reduction undeB62.045 (3m)
1. For a Class B felonyhe term of confinement in prison may (5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court

not exceed 40 years. imposesa bifurcated sentence under s(b), the court may
2. Fora Class BC felonythe term of confinement in prisonimposeconditions upon the term of extended supervision.

may not exceed 20 years. (6) No ParoLE. A person serving a bifurcated sentence
3. For a Class C felonshe term of confinement in prison mayimposedunder sub(1) is not eligible for release on parole.

not exceed 10 years. (7) No bpiscHARGE. The department of corrections may not
4. For a Class D felonghe term of confinement in prison maydischargea person who is serving a bifurcatahtence from cus

not exceed 5 years. tody, controland supervision until the person has served the entire
5. For a Class E felopshe termof confinement in prison may Pifurcatedsentence.

not exceed 2 years. _(8) EXPLANATION OF SENTENCE. (@) When a court imposes a
6. For any felony other than a felony specified in subd bifurcatedsentence under this section, it shall explain, oy

5., the term of confinement in prison may not exceed 75%eof I writing, all of the following to the person being sentenced:

total length of the bifurcated sentence. 1. The total length of the bifurcated sentence.

(c) Penalty enhancement. The maximum term of confinement 2. The amount of time the person will serve in prison under
in prison specified in pafb) may be increased by any applicabldéhe term of confinement in prison portion of the sentence.
penaltyenhancement. If the maximum term of confinement in 3. The amount of time the person will spend exended
prisonspecified in par(b) is increased under this paragraph, theupervision,assuming that the person does not commit any act
total length of the bifurcated sentence that may be imposedthstresults in the extension of the term of confinememrison
increasedy the same amount. under s302.113 (3)

(d) Minimum term of extended supervision. The termof 4. That the amount of time the person must actually serve in
extendedsupervision that follows the term of confinemémt prisonmay be extended as provided unsl&02.113 (3)and that
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becausef extensions under 302.113(3) the person could serve  (4) If information under 972.15 (2mhas been provided in

the entire bifurcated sentence in prison. a presentence investigation report, the court shall consider that
5. That the person will be subject to certain conditions whiigformationwhen sentencing the defendant.

on releaseto extended supervision, and that violation of any of History: 1973 c. 991975 ¢, 18%.99 (1) 1975 c. 224.146m 1983 a. 1021983

thoseconditions may result in the person being returned to pris %77,115933; 32&%‘ 1983 5. 973.018987 227, 1989 2. 31107, 1993 2. 4861995

asprovided under 302.113 (9) The sentencing judge shall state for the record in the presence of the defendant the

i ig reasons for selecting the particular sentence imposédta sentencing judge con
. (am) If the court prowdes under .SL@m) thatthe person Is sidersit in the interegst of 't)he defendant not to sptate reasons iprdgécegof the
eligible for the challenge incarceration progretime court shall gefendantshallprepare a statement for transmission to the reviewing court as part
alsoinform the person of the provisions of3§2.045 (3m) of the record. McCleary. Btate 49 Ws. 2d 263182 N.w2d 512
(b) The courts explanation under pa(ra) 3.0of a peI’SOI'S It was not a denial of equal protection to sentence a defendagesss imprison

. . o . entalthough other persons involved, all minors, received lesser or no punishment.
potentialperiod of extended supervision does not create a rightsigtev. Schilz,50 Ws. 2d 395184 N.W2d 134

aminimum peI‘IOd of extended supervision. An abuse of discretion, as it relates to sentencing procedures, will be found only
History: 1997 a. 283 if there is no rationabasisfor the imposition of the sentence or the rationale is not
Truth-In-SentencinGomes to Wsconsin. Brennan & Latorraca. is¥Law June ~ articulated in, or inferable from, the record, or where discretion is exercised on the
2000. basis of clearly irrelevant or improper factors. DaviState 52 Ws. 2d 697190
N.W.2d 890
973.013 Indeterminate  sentence; W isconsin state Theseriousness of thefefise is a proper criteridor imposing a maximum sen

. . A . . . . tence. While warehousing dangerous individuals is not the sole purpose for imposing
prisons. (1) (a) Ifimprisonment in the W&tonsin state Prisons jong prison terms, it is a legitimate factor for a trial court to consiBestian vState,

for a term of years iBnposed, the court may fix a term less thap4 Wis. 2d 240194 N.w2d 687
the prescribed maximum. The form of such sentence shall be sufFhetrial courts increase of the defendansentence based solely on “reflection”

H “ ; ; did not constitute a valid basis for modification of a sentence. There was no “new
stantiallyas follows:"You are hereby sentenced to thes#nsin factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.

stateprisons for an indeterminate termrajt more than .... (the scottv. State 64 Ws. 2d 54218 N.W2d 350
maximumas fixed by the court) years.” Sentencef the maximum 5 years in prison is reduced to reflect 89 days of a total

; : 18days of pretrial incarceration durimghich time defendant was unable to raise
(b) Except as provided in873.0] the sentence shall have the,jj pecause of indigencywilkins v. State56 Wis. 2d 628225 N.W2d 492

effectof a sentence at hard labor for the maximum term f_ixed DYA defendant change in attitude or rehabilitative progress subsequsentene
the court, subject to the power of actual release from confineméntis afactor to be considered in determining parole but is not a proper consideration
by parole by the department or deOﬂ as provided by lawf uponwhich a trial court might base a reduction of sentence. Stigenschf9 Wis.

. Lt A R 2d 467,230 N.Ww2d 665
a personis sentenced for a definite time for &ensk for which Thetrial courts modification and making concurrent of certain of defenslaetl

the person may be sentenced under this section, the person isnesor buglary was proper on the basis that subsequent to imposition of sentence

legal eflect sentenced as required by this section, sl defieer e o e S o e 2 e B g
time be'ng the maximum pe”Od' A defendant convicted of r%aring,the state emphasized eligibility for “instant parole” as a reason for the

crime for which the minimum penalty is life shall be sentenced fotipositionof a substantial sentence on the first count and consecutive sentences on
life. the other counts. Kutchera 8tate 69 Ws. 2d 534230 N.w2d 750

. Although evidence concerning thiecidents of sexual activity abroad was relevant
(2) Uponthe recommendation of tleepartment, the gover asto defendant character and admissible at the sentencing hearing, the trial court
nor may without the procedure required by @04, dischage abusedits discretion by punishing defendant not only for the crime of which he stood

it At nvicted, but fothe events that occurred outsides@dnsin, as indicated by the fact
abso'!‘lte.ly’(.)r upon such Condltlor.'s and reSt“Ct.lonS and und%?atboth sentencing hearings were devotegklgrto these foreign incidents. Rosado
suchlimitation as the governor thinks propany inmate com v, state70 Wis. 2d 280234 N.W2d 69

mittedto the Wsconsin state prisons after he or she has served thene trial court exceeded jurisdiction by specifyingnditions of incarceration.
minimum term of punishment prescribed by law for thfen§e Statev. Gibbons71 Ws. 2d 94237 N.w2d 33

H i i pleabagain agreement by law enforcemerfiaiils not to reveal relevant and
for which he or she was sentenced, except that if the term was le%nentinformationto the sentencing judge was unenforceable as being against

imprisonment,5 years must elapse after release on pawple publicpolicy. Grant vState;73 Wis. 2d 441243 N.w2d 186
extendedsupervision before such a recommendat@mbe made  Chronicoffensesof theft by fraud by promising to marry several persons provided
to the governorThe d|schge has the mct Of an absolute orcen a rational basis for a Iengthy sentence. Lamb&tate;73 Wis. 2d 590243 N.W2d

524,

ditional pardon, respectlvely . A sentencing judge does not deny due process by considering pending criminal
(3) Femalepersons convicted of a felony may be committechargesn determining a sentence. The scope of judicial inqurigr to sentencing
to the Taycheedah correctional institution unless they are subjéiscussed. Handel State 74 Ws. 2d 699247 N.w2d 711~
to sub (Sm) A defendant refusal to name accomplices was properly considered by the sen
. . . tencing judge. Becaus¢he defendant had pleaded guilty to the crime, self-
(3m) If a person who has not attained the age of 16 yeardisiminationwould not have resulted from the requested cooperation. Holmes v

sentencedo the Wisconsin state prisons, the department Oqﬁ;étsgr?svr:zyzgorzrse?:tz?olrrﬂé\:vggcEI)SricaI errors or an illegal sentence at any time
correctionsshall placethe person at a secured juvenile COf€G egerv. State86 Wis. 2d 435272 N.W2d 847(1979). ‘

tional facility or a secured Ch”(_j caring institution, _Un|eS_3 the Thedouble jeopardy clause did not bar prosecuticmchage after it was consid
departmenbf corrections determines that placement in an institeredas evidence of character in sentencing the defendant on a prior unrelated convic

tion under $.302.01is appropriate based on the persoprior tiorﬁcrSet:;?n\gz(;zst(ejziosgfe.nzge?éﬁoﬁigNt.tYZZ\/ii:tizc()rfgoEﬁ))I@bmd no contest
recordof adjustment in a correctionstting, if any; the persan peadid not violate due process. The test for judicial vindictiveness is discussed. State

presentand potential vocational and educational needs, intereststubbendick110 Ws. 2d 693329 N.W2d 399(1983).
andabilities; the adequacy and suitability of available facilities; At_ f;,eduction i? the m?ximumt_stattutory gﬁ?rllty for atfnruﬂe isSnot a “new Jicltgr
0 H Justitying a postconviction motion to moai e sentence. taHngoo

the services and procedures a}vallable for treatroktite person {5753, 4335 N.W2d 399(1983).

within the VaHOL_JS msptutlons, the protection of the pubimd An 80-year sentence for a first-time sexu&der was not aabuse of discre

any other considerations promulgated by the department toh. State vCurbello-Rodriguez119 Wis. 2d 414351 N.W2d 758(Ct. App. 1984).

correctionsby rule. This subsection does not preclude the departAn unambiguous sentence pronounced orally and recordke gentencing tran

mentof corrections from designating an adult correctional institg3 S0 N Was vas(reary o gmeat conviction. State-Peny 136 Ws. 2d

tion as a reception center for the person and subsequently t"’ans'éf'ﬁesentencing court does not abuse its discretion in considering a sistate

ring the person to a secur@alvenile correctional facility or a mentsand recommendations. Statdehnson]58 Ws. 2d 458463 N.W2d 352(Ct.

securecchild Caring institution. Sectid#02.11andch.304 apply Ap‘ll?ﬁ;?)??r:.ary factors to be considered in exercising discretion in sentencing are
H R P 5 HR I I I X ISI I I I 1

to all persons, placgd ln, a S,ec!‘”ed Juvendqectlonal facmty or gravity of offense, rehabilitative needs of defendant and protection of public. State

a secured child caring institution under this subsection. v. Paske163 Wis. 2d 52471 N.w2d 55(1991).
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3 Updated 99-00Wis. Stats. Database SENTENCING 973.014

Due process does not require the presence of counsel at a presentence investigatiorl, Any felony under s961.41 (1) (1m) or (1x) if the felony

interviewof the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App. ; : :
1992). is punishable by a maximum prison term of 30 years or more.
Whethera particular factor will be considered as a mitigating or aggraviaingr 2. Any felony under s940.01 940.02 940.03 940.05

will depend on the particular defendant and case. Statempsonl172 Ws. 2d 940.09(1), 940.16 940.19 (5) 940.195 (5)940_21 940.225 (1)

257,493 N.W2d 729(Ct. App. 1992).
Thetrial courts possible consideration at sentencing of the defesdarpability or (2), 940.305 940.31 941.327 (2) (b) 4.943.02 943.10 (2)

in a more serious fense although the jury convicted on a legseluded ofense was  943.23(19), (1m) or (1r), 943.32 (2) 946.43 (1m)948.02 (1)or
noterror State vMarhal,172 Ws. 2d 491493 N.W2d 758(Ct. App. 1992).See  (2),948.025948.03 (2) (apr(c), 948.05948.06948.07 948.08

also State VBobbitt,178 Wis. 2d 11, 503 N.w2d 11 (Ct. App. 1993).

No specific burden of proof is imposed as to read-fiensfes that bear upon sen 948'30(2)‘ 948j3_5 (1) (bbr (C) 9r 948.36
tencing; all sentencing is under the standard for judicial discretion. \Stétbert, 3. The solicitation, conspiracy or attempt, unde®39.3Q
181Wis. 2d 333510 N.W2d 799(CL. App. 1993). 939.310r 939.32 to commit a Class A felony

A sentencing cournay consider a defendasteligious beliefs and practices only . .
if a reliable nexus exists between the defenslanitninal conduct and those beliefs 4. A crime at any time under federal law or the law of any

andpractices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).  otherstate orprior to April 21, 1994, under the law of this state

If an oral pronouncement is ambiguous, it is proper to look to the wrttlgment  thatis comparable to a crime specified in subd?2. or 3

to ascertain a coud’intent in sentencing. An omission in the oral pronouncement . . ) i

cancreate an ambiguitytate vLipke, 186 Ws. 2d 358521 N.\W2d 444(Ct. App. (2) Exceptas provided in sul{3), when a court sentences a
)

1994). prior offender to imprisonment ia state prison for a serious-fel

Under s. 973.013, 1991 stats., [now sub. (1)], life imprisonment without parol ; :
notan option. State Betagord167 Ws. 2d 339523 N.W2d 124(Ct. App. 1994),  ONY committed on or after April 21, 1994, but before Decem

A trial courtin exercising sentencing discretion is not prohibited from entertainir#aer 31, 1999the court shall make a pamle e"gibi"ty determina
generekl)lpredisposi_tfipns based on Phxperiencel, but the jsctqm’disp?siﬂon_s é‘_ﬂE_ic)j/ tllon regarding the person and choose one of the following options:
neverbe so specifi@s to ignore the particular circumstances of the individual T
offender. State vOgden199 Ws. 2d 566544 N.W2d 574(1996). (a) The person is eligible for parole unde884.06 (1)

A defendant who requests resentencing must show specific informatiamasas ~ (b) The person is eligible for parole on a date set by the court.
curateand that the court relied on it. When facts stated in apresentencearepor’%)g&der this paragraph, the court may not set a date that occurs

e

not challenged at sentencing, the sentencing judge may appropriately consider t . . L
Statev. Mogley 201 Wis. 2d %5547 N.W2d 8g()JG(C%. App,ylé’é’s),” Y ore the earliest possible parole eligibility date as calculated

A court must consider 3 primary factors in exercising discretion in sentencing: anders. 304.06 (1)and may not set date that occurs later than
thegravity of the dfense; (2) the character of théender; and (3) the need to protectyywo—thirdsof the sentence imposed for the felony
the public. Remorse is an additional factor that may be considgtae. vRodgers, . . K . . i
203Wis. 2d 83552 N.W2d 123(Ct. App.1996). For enumeration of other additional ~ (3) A person is not subject to this section if the cursenibus
factorsthat may be considered, see, Sta®amnes203 Ws. 2d 132 552 N.W2d  felony is punishable by life imprisonment
857 (Ct. App. 1996). ) o . o .

A defendant is automatically prejudiced when the prosecutor materially and sub (4) If @ prior conviction is being considered as being covered
stantiallybreaches a plea agreement. New sentencing is requiredv. Staith,207  undersub.(1) (b) 4.as comparable to a felospecified under sub.

Wis. 2d 259 558 N.W2d 379(1997). {?1 (b) 1, 2. or3., the convictiormay be counted as a prior convic

When resentencing a defendant, a court should consider all information rele . .
abouta defendant, including informatiorot existing or not known when sentence under sub(1) (a)only if the court determines, beyond a-rea

wasfirst passed. State Carter 208 Ws. 2d 142560 N.w2d 256(1997). sonabledoubt, that the violation relating to that conviction would
A marital relationship betweehe prosecutor of a case and the presentence regsnstitutea felony specified under Slm_) (b) 1, 2. or 3. if com+

writer is suficient to draw the objectivity of the report into questidiwas error not mitted by an adult in this state

to strike such a report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App. : y y

1997). History: 1993 a. 194483 1995 a. 4481997 a. 219283 295 1999 a. 32188

Rehabilitationmay not be considered as a “new factor” for purposes of modifying
analready imposedentence. StateKluck, 210 Ws. 2d 1563 N.W2d 468(1997). 973.014 Sentence of life imprisonment' par0|e eIigibiI -
A new factor justifying sentence modification is a fact that is highly reléuant ; ination: i il
not known by the judge at the time of sentencing because it did not exist or was de.termlnatlon, extended superV|§|on e“glblhty
unknowinglyoverlooked. The nedactor must operate to frustrate the sentencingletermination. (1) _EXC}ept as provided in SU@), when a court
court‘)songlnal intent. State.Johnson210 Ws. 2d 197565 N.w2d 191(Ct. App.  sentences person tdife imprisonment for a crime committed on

1997). or after July 1, 1988but before December 31, 1999, the court

Evidenceof unproven denses involving the defendant my be considered in sen T . .
tencingdecisions, as the court must consider whether the gsiareisolated act or Shallmakea parole eligibility determination regarding the person
partof a pattern of conduct. StateRisher 211 Wis. 2d 664565 N.W2d 565(Ct.  andchoose one of the following options:

App. 1997). . . .
A defendant agument that his sentence was excessive in relation to other sen (&) The person is eligible for parole unde8®4.06 (1)

tencedfor similar crimes committed in the same county was without merit. There is (b) The person is eligible for parole on a date set by the court

no requirement that persons convicted of simildemses must receive similar sen . y

tences. State Lechner217 Ws. 2d 392576 N.W2d 912(1998). Underthis paragraph, the court may set any later date than that
Thata conviction followed aiford plea did not prevent requiring the defendantprovidedin s.304.06 (1) but may not set a date that occurs before

asa condition, to complete a treatment program that required acknowledgpun  the earliest possible parole eligibility date as calculated under s.
sibility for the crime which resulted the conviction. The imposition of the condition §04 06(1)

did not violate thedefendang due process rights. There is nothing inherent in a

Alford plea thagives a defendant any rights as to punishment. State exaee™W'  (¢) The person isiot eligible for parole. This paragraph

v. Schwarz219 Wis. 2d 616579 N.W2d 698(1998). f . N 3
Whena victim’s criminal record supports a defendantersion of a crime, the app“esonly if the court sentences a person for a crime committed

gravity of which crime is a sentencing factthe criminal record should be admitted ON OF after August 31, 1995, but before December 31, 1999.

asevidence at the defendansentencingearing. State.\Bpears227 Ws. 2d 495 : f
596 N.W.2d 375(1999). (19) (a) Except as provided in sufg), when a coursen
_ Infixing sentence within statutory limits, judgeay consider defendasfalse tes tencesa person to life Imprisonment for a crime committed on or
timony observed by judge during trial. United StateSrayson438 U.S. 41(1978). afterDecember 31, 1999, the court shall makesxtended super
Appellatesentence review1976 WLR 655. (1983). vision eligibility date determination regardinthe person and

chooseone of the following options:

1. The person is eligible for release to extended supervision
after serving 20 years.

973.0135 Sentence for certain serious felonies; parole
eligibility determination. (1) In this section:

(@) “Prior offender” means person who meets all of thefol 5 1 herson is eligible for release to extended supervision
lowing conditions: . . on a date set by the court. Under this subdivision, the court may
1. The person has been convicted of a serious felony onsatany later date than that provided in subdbut may not set
leastone separate occasion at dinye preceding the serious-fel datethat occurs before the earliest possible date under $ubd.
ony for which he or she is being sentenced. 3. The person is not eligible for release to extended supervi
2. The persos’conviction under subd. remains ofrecord sjon.
and unreversed. o (b) When sentencing a person to life imprisonment under par
3. As aresult of theonviction under subd., the person was (a), the court shall inform the person of the provisions of s.
sentencedo more than one year of imprisonment. 302.114(3) and the procedure for petitioning unded@2. 114 (5)
(b) “Serious felony” means any of the following: for release to extended supervision.
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(c) A person sentenced to life imprisonment under(pais  serveall sentences whether concurrent or consecutive istébe
not eligible for release on parole. prisons.

(2) When a court sentences a person to life imprisonment (3) (a) If a court sentences a defendant to imprisonment in the
unders.939.62 (2m) (c)the court shall provide that the sentenceountyjail, the court may provide that the defendant perfcom
is without the possibility of parole or extended supervision.  munity service work under paré) and(c). The defendant earns
History: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 2838261999 goodtime at a rate of one ddgr each 3 days of work performed.

a.32 X .
The constitutionality of 973.014 is upheld. Stat®orrell, 167 Ws. 2d 749482 - 9@y ofwork equals 8 hours of work performed. This good time
N.W.2d 883(1992). is in addition to good time authorized undeB882.43

Thedenial of presentenanfinement credit when parole was established under (b) The court may require that the defendant permmmu
3‘3‘2-(fgg,1,3%53??53&?;%@p(g_”l“gggf"”“"““°”a'- State@hapmani7s Ws. 2d i servicework for a public agency or a nonprofit charitable

Sub. (1) (b) allowed a circuit court tanpose a parole eligibility date beyond aorganization. The number of hours of wonlequired may not
defendant'®xpected lifetime. State Betagord?11 Wis. 2d 397565 N.W2d506  exceedwhat would be reasonable considering the seriousness of

(1997). S 4
A trial court sentencing a defendant under §lip(b), exercising its discretion, the O.ffense and any otherfehse which is read mtq the recat
mayor may not give credit for presentence incarceration. Stateeley212 Ws. ~ thetime of conviction. An order may only apply if agreed to by

2d 75567 N.W2d 897(Ct. App. 1997). the defendant and the ganization or agency The court shall

Parole eligibility is not a statutorily @onstitutionally necessary component of a B : :
valid plea colloquy in a case in which a life sentence is imposed. SByeye,225 ensurethat the defendant is provided a written statement of the

Wis. 2d 702594 N.W2d 388(Ct. App. 1999). termsof the community service order and that the community ser
. . . B vice order is monitored.
973.015 Misdemeanors, special disposition. (1) When (c) Anyorganization or agency acting in good faith to which

aperson is under the agé 21 at the time of the commission ofa defendant is assigned pursuant to an order under this subsection

an ofense for which the person has béeund guilty in a court hasimmunity from any civil liability in excess of $25,000 for acts
for violation of a law for which the maximum penalty is imprisongr omissions by or impacting on the defendant.

mentfor one year or less in the county jail, the court may order at

the time of sentencing that the record be expunged upon succgg d) This subsection applies to persons who are senteneed to
30

ntyjail but are transferred to a Huber facility unde883.09
a county work camp under303.10or to a tribal jail under s.
2.445

ful completionof the sentence if the court determines the pers
will benefit and society will not be harmed by this disposition.

2) A person has successfully completed skatence if the .
per(S())nhag noteen convicted of g subs%queﬁénse and, if on () A court may not provide that a defendant perform commu

probation the probation has not been revoked and the probatiofidy Service work under this subsection if the defendant is being
has satisfied the conditions of probation. Upon successfifntencedegarding any of the following:

completionof the sentenctae detaining or probationary authority ~ 1. A crime which is a Class A or B felany

shallissue a certificate of disclgwhich shall be forwarded to 2. A crime which is a Class C felony listedsr£69.08 (10)

the court of record and which shall have thfeafof expunging (b), but not including any crime specified in%3.10

the record. 3. A crime which is a Class C felony specified i848.05

History: 1975 c. 391975 c. 18%.105 1975 c. 1991983 a. 5191991 a. 189 4 In i f fi . h iail
Forfeituresmay not be expunged undgib. (1). State.WMichaels,142 Wis. 2d (4) (@) Inlieu of a sentence of imprisonment to the county jail,

172,417 N.W2d 415(Ct. App. 1987). a court may impose a sentence of detention at the defesdant’
An expunged conviction is not admissible to attack a witeesedibility State place of residence or other place designated by the court. The

v. Anderson160 Wis. 2d 435466 N.W2d 681(Ct. App. 1991). ; theaxi R ;
“Expunge”under this section means to strike or oblitefiaa the record all refer length of detention may not exceed Ximum pOSSIble pe”Od

enceso defendang name and identity67 Atty Gen. 301. of imprisonment. The detention shall be monitored by the use of
Circuit courts do not possess inherent powers to expunge or destroy convichelectronic device worn continuously on the defendgrgrson
records. 70 Atty. Gen. 15. andcapable of providing positive identification thfe wearer at
. . the detention location at any time. A sentence of detention in lieu
973.02 Place of imprisonment when none expressed. of jail confinement may be imposed orilyagreed to by the

Exceptas provided in 973.032 if a statute authorizésprison  gefendant. The court shall ensutbat the defendant is provided
mentfor its violation but does not prescribe filace of imprison 5 \ritten statement of the terms of the sentencelaténtion,
ment,a sentence of less than one year simlio the county jail, jncluding a description of the detention monitoripgocedures
asentence of more than one year shall be to #seafsin state 5nqrequirements and ainy applicable liability issues. The terms
prisonsand the minimum under the indeterminate sentence I@iye sentence of detention may include a requirement that the

shallbe one yeamand a sentence of one year may be to either figtenqanpay a daily fee to cover the costs associatedmithr
Wisconsinstate prisons or the county jail. In any proper csese, E

: oring him or her In that case, the terms must specify to witioen
tenceand commitment may ke the department or any house o g ' pecify

. e - ~paymentsare made.
correctionor other institution as provided by law or to detentio . L
under s973.03 (4) (b) A person sentenced to detention under (pauis eligible

History: 1973 c. 991987 a. 271991 a. 39 to earn good time in the amount of one-fowtthis or her term

Thelegislature is presumed to have been awareany existing statutes carrying for good behavior if sentenced to at least 4 days, but fractions of
sentencesf one year or less with no place of confinement specified when it enacacﬂay shall be ignored. The person shalbiven credit for time
g‘gfégds%ct‘;sé?{ s %%??anggaégggh}mg;zég?ggtﬁex rel. McDonald ey edprior to sentencing under&73.155 including good time

Criminal defendant who receives consecutive sentencesthggregate exceed Unders. 973.155 (4) If the defendant fails to comply with the
oneyear but individually are all less than one yesirould be incarcerated in county termsof the sentence mfetention, the court may order the defend

Jail rather than Wconsin prison systeriis Atty. Gen. 44 ant brought before the court and the court may order the defendant

973.03 Jail sentence. (1) If at the time of passingentence deprivedof good time. . .
upona defendant who is to be imprisoned in a county jail there is (¢) If the defendant fails to comply with the terms of the sen
nojail in the county suitable for the defendantl no cooperative tenceof detention, the court may ordére defendant brought
agreementinder s302.44 the court may sentence the defendameforethe court and the court may ordieat the remainder of the
to anysuitable county jail in the state. The expenses of support#fjitencef detention be served in the county jail.
the defendant there shall be borne by the county in which the crime(d) A sentence under this subsection is not a sentehce
wascommitted. imprisonmentexcept for purposes of $$73.04 973.15 (8)(a)

(2) A defendant sentenced to thés@onsin state prisons andand973.19
to a countyjail or house of correction for separate crimes shall (5) (a) In this subsection:
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1. “Commission of a serious crime” has the meaning given (c) The court may extend under p@r) the maximum period

unders.969.08 (10) (a) for placements under 301.048 (3) (a) 1to a period not exceed
2. “Serious crime” has the meaning given unde68.08 (10) ing two-thirds of the maximum term of imprisonment that could
(b). have been imposezh the person under suB) (a)for his or her

(b) In lieu of a continuous sentence, a court may sentence i‘%%ptenceo the intensive sanctions program if all of the following
sonto serve a series of periods, not less than 48 hours nor Bly' . .

than3 daysfor each period, of imprisonment in a county jail. The 1. The person escaped fronsentence to the intensive sanc
personis not subject to confinement between periods of imprisofonNs program.

ment. 2. The person is sentenchxt the escape under®16.42 (4)

(c) A court may not sentence a person undei(paregarding (b) to a sentence of imprisonment concurrent with the sentence to

anyviolation under ch961 or the commission of a serious crimeth€intensive sanctions program.

History: 1971 c. 2981983 a. 10, 192, 1985 a. 1501987 a. 271987 a. 333. 3. The sentence under sul2dexceedshe total of the maxi
64; 1987 a. 398399, 1989 a. 3185, 1993 a. 481995 a. 281448 mum period originally provided by the court under s{#).(b) for
the sentence to the intensive sanctions program amdatkienum

973.032 Sentence to intensive sanctions program. extensionsavailable under pa¢b).

(1) SenTeNce. Beginning July 1, 1992, a court may sentemce (5) paroLE RESTRICTIONS. A person sentenced under s(ib).

personwho is convicted of a felony occurring on or aftefs gligible for parole except as provided in382.11 304.02and
August 15, 1991but before December 31, 1999, to participate i§94.06

the |n_ten3|\;e ?alnctlons program unda?tBOlbO48 Ifba peisoln IS (6) CreDIT. Any sentence credit underg¥3.155 (1)applies
convictedof afelony occurring on or after December 31, 1999, g2 rgservice of the period under syB) (a)but does not apply
courtmay not sentence the person to participate ifrtie@sive .\~ q<ervice of the period under syB) (b).
sanctiongprogram under $01.048 History: 1991 a. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185

(2) EuciBiLITY. (&) A court may sentence a person under subWhen a presentence investigation recommendsihing prohibits a court from
(1)1 the department provides a presentence investigation refiSfRencng.peson orwhom tuentencing Qudelnes woukd recommend probtion
recommendinghat the person be sentenced to the program. If i@ app. 1993). ' ' ' '
departmentloes not make the recommendation, a court may ordesn extension of confinement under this provision may be appealed by common
the department to assess and evaluate the person. After Wt of certiorari. The time for appeal is governed by s. 808.04. StBtalges,

nd luation. th " ¢ th is. 2d 254536 N.W2d 153(Ct. App. 1995).
assessmernd evaluation, the court may sentence the person Qe extension of a placement period under the intensive sanctions program must

the program unless the department objects on the ground thakHased on public safety considerations and the participae¢d for punishment

recommendshat the person be placed on probation andtreatment. All that needs to be shown at an extension hearing is that the partici
’ panthas not made sfigient progressn the program and that more time is required

(b) Notwithstanding pata), the courtmay not sentence a per to meet those concerns. Statdurner 200 Ws. 2d 168546 N.W2d 880(Ct. App.
sonunder sub(1) if he or she is convicted affelony punishable 19‘?ﬁt)e.r'ght nder s. 972.14 (2), of a defendant to neak&tement prior to sentenc

e S ) ; i ight, u 972 , i
by life |mprlsonment or has at _any time been conwcted, ad]u g does not apply to an extension of a placement under the intensive sanctions pro
cateddelinquentor found not guilty or not responsible by reasogram. State vTurnet 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996).
of insanity or mental disease, defect or illness for committing dntensive Sanctions: A New Sentencing Option. Fiedits. Law June 1992.
violent offense, as defined in 301.048 (2) (bm) ) o )
(3) LimmaTions. The following apply to a sentence under sutg/3-033 Sentencing; restriction on firearm posses -
(1): Sion. Whenever a court imposes a sentence or places a defendant

on probation regarding a felony conviction, the court shall inform

(@) The court shall provide a maximum period for the sentengge defendant of the requirements and penalties un@ers29
which may not exceed the maximum teahimprisonment that History: 1989 a. 142

could be imposed on the persangluding imprisonment autho  Failureto give the warning under this section does not prevent a convititer
rized by any pena|ty enhancement statute. S.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992).

(b) The court shall provida maximum period for placementsgn.034 Sentencing; restriction on child sex offender

;Jhnedg (;?e?w%gr?f \?va(ﬁ/)e(sa )thlizVPeK(:]Tjirrnearlr)]/ennott exceed one year unlesworking with children.  Whenever a court imposes a sentence

; ) o ) . or places a defendant on probation regarding a conviction under
_(©) L. Inthis paragraph, §pe 1 prison” has the meaning givers 940.22 (2)or 940.225 (2) (cpr (cm), if the victim is under 18
in s.301.01 (5) yearsof age at the time of thefehse, or aonviction under s.

2. The court may prescribe reasonable and necessary cogdi8.02(1), 948.025 (1)948.05 (1)or (1m), 948.060r 948.07 (1)
tions of thesentence in accordance witl881.048 (3)except the (2), (3) or (4), the court shall inform the defendant of the reguire
court may not specify a particularype 1 prison, jail, camp or mentsand penalties under $48.13
facility wherethe ofender is to be placed unde39§1.048 (3) (a)  History: 1995 a. 2651997 a. 2201999 a. 3

andthe court may not restrict the departmeiatithority under s. )
301.048(3) (b)or (c). 973.035 Transfer to state—local shared correctional

(4) MopIFIcATION. (a) The department may provide for Iijlcefacilities. Any person serving a sentence of imprisonment to the

mentsunder s301.048 (3) (ajor a shorter period than tineaxi- ~ /Visconsinstate prisons, a county jailcaunty reforestation camp
mum period specified by the court under s(8).(b) or a county house of correctiam serving a sentence to the inten

(b) The department may request that the court extend the msive sanctions program may be transferred to a state-local shared

. . . rrectionalfacility under s302.45 (1)
mum period provided by the court under s(®). (a)or the maxi History: 1983 a. 33¥21989 a. 311991 a. 3g )

mum period provided by the court undsub.(3) (b) or both.

Unlessa hearing is voluntarily waived by the person, the cougty3.04 Credit for imprisonment under earlier sentence

shallhold a hearing on the matteFhe court may not extend thefor the same crime. When a sentence is vacated and a new sen
maximumperiod of the sentence beyond the amount allowaklghceis imposed upon the defendant for the same crime, the
undersub.(3) (a) Except as provided in p4c), the court may departmentshall credit the defendant with confinement-pre

not extend thenaximum period for placements unde881.048 viously served.

(3) (a) 1.beyond a total, including the original period aadt History: 1983 a. 66528

extensionsof 2 years or two-thirds of the maximum term of While periods of time served dueda indigens inability to post bail prior to trial )
imprisonmentthat could have been imposed on the person, Whi(ﬂ#]m be credited as time served on a prison sentence imposed, a court need not credit

. e served by an indigentfehder against probationary confinement. Stafe/ia,
everis less. 192Wis. 2d 870532 N.W2d 423(Ct. App. 1995).
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973.045 Crime victim and witness assistance sur - tenceor places a person on probation for any violation, or for the
charge. (1) On or after October 1, 1983, if a court imposes solicitation,conspiracy or attempt to commit any violation, under
sentencer places a person on probation, the court shall impose 940, 944 0r 948 or ss943.01t0 943.15 the court may require

acrime victim and witness assistance surgearalculated as fol the person to comply with the reporting requirements under s.

lows: 301.45if the court determines that the underlying conduct was
(a) For each misdemeanorf@fise or count, $50. sexuallymotivated, as defined in 880.01 (5) and that itvould
(b) For each felony &nse or count, $70. be in the interest of public protection to have the person report

(2) After the clerk determines themount due, the clerk of unders.301.45 )
courtshall collect andransmit the amount to the county treasurer (M) If a court imposes a sentence or places a person on
under s59.40 (2) (m) The county treasurer shall then makepaprobatlonfor av_lolat!on, or for the solicitation, conspiracy or
mentto the state treasurer undef8.25 (3) (f) 2. aet,t)egnﬂtgg%rz{gngza(\fga(tlzc;néggs(g)gg'528(%)5?329282 5%%525)0%

(3) (a) Theclerk shall record the crime victim and witness sui™/; ;
chargein 2 parts. Part A is the portion that §tate treasurer shall 2+8:0% 948.08 948.095 948.11 (2) (a)or (am), 948.12 948.13

credit to theappropriation account under29.455 (5) (gand part or 948.3Q or of 5.940.300r 940.31if the victim was a minoand

; . : . theperson was not the victisiparent, the court shall require the
B is the portion that the state treasurer shall credit taggheopria . N
tion accgunt under £0.455 (5) (gc)as follows: peop personto comply with the reporting requiremenitsder s301.45

: unlessthe court determines, after a hearing on a motion ropde
1. Part A equals $30 for each misdemeanterse or count i g 2

and$50 for each felony ténse or count, ghoelzesr(slor?],). that the persas not required to comply under s.

2. Part B equals $20 for each misdemeantemse or count (3) | getermining under sufilm) whether it would be in the

and$20 for each felony &nse or count. interestof public protection to havéhe person report under s.

(b) The person paying the crime victim and witness sugeharzp1.45 the court may consider any of the following:

shallpayall of the moneys due under part A before he or she paysy) The ages, at the time of the violation, of the person and the
any of the moneys due under part B.

' ) - victim of the violation.
(4) If aninmate in a state prison or a person sentdo@@state 1) The relationship between the person and the victim of the
prisonhas not paid the crime victim amdtness assistance sur

chargeunder this section, thdepartment shall assess and coIIe(\:Itimation'
e (c) Whether the violation resulted in bodily harm, as defined
theamount owed from the inmasevages or other moneysny in 5.939.22 (4) to the victim.

amountcollected shall be transmitted to the state treasurer S .
History: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 201 (d) Whether the victim stéred from a mentallness or mental

deficiencythat rendered him or her temporarily or permanently
973.046 Deoxyribonucleic acid analysis surcharge. incapableof understanding or evaluating the consequences of his
(1g) Exceptas provided in sulflr), if a court imposes a sentenceor her actions.
or places a person on probation for a felony conviction, the court(e) The probability that the person will commit other violations
may impose a deoxyribonucleic acid analysis sugghaf $250. in the future.

(1r) If a courtimposes a sentence or plagesraon on proba  (g) Any other factor that the court determines may be relevant
tion for a violation of $940.225948.02 (1)or (2) or948.025 the  to the particular case.
courtshall impose a deoxyribonucleic acid analysis sugehaf (4) If the court orders a person to comply with the reporting
$250. ) requirements under 801.45 the court may order the person to
(2) After the clerk of courtetermines the amount due, theontinueto comply with the reporting requirements until his or her
clerk shallcollect and transmit the amount to the county treasurggath.
under $59.40 (2) (m) The county treasurer shtilen make pay (5) If the court orders a person to comply with the reporting
mentto the state treasurer unde68.25 (3) () 2. _requirementsinder s301.45 the clerk of the court in which the
(3) All moneyscollected from deoxyribonucleic acid analysisrderis entered shall promptly forward a copfythe order to the
surchargeshall be deposited by tistate treasurer as specified irdepartmentf corrections.If the conviction on which the order is
s.20.455 (2) (Lmjand utilized under 4.65.77 baseds reversed, set aside or vacated, the clerk of the court shall
(4) If aninmate in a state prison or a person sentdaeestate promptly forward to the department abrrections a certificate
prisonhas not paid the deoxyribonucleic acid analysis sugeharstatingthat the conviction has been reversed, set aside or vacated.
underthis section, the department shall assess and collect thdstory: 1995 a. 4401997 a. 1301999 a. 89
amountowed from the inmate’wagesor other moneys. Any

amountcollected shall be transmitted to the state treasurer ~ 2/3:05 Fines. (1) When a defendant is sentenced to pay a

History: 1993 a. 161995 a. 2011997 a. 271999 a. 9 fine, the court may grant peymission for the payrr;érjhe fine,
of the penalty assessment imposed b¥55..05 the jail assess
973.047 Deoxyribonucleic  acid analysis require - mentimposed by s302.46 (1) the crime victim and witness

ments. (1f) If a court imposes a sentence or places a personassistancsurchage under s973.045 the crime laboratories and
probationfor a felony conviction, the court shall require the-pedrug law enforcement assessment imposed bi65.755 any
sonto provide a biological specimen to the state crime labora@pplicable deoxyribonucleic acid analysis suraparunder s.
ries for deoxyribonucleic acid analysis. 973.046 any applicable drug abugeogram improvement sur

(1m) The results from deoxyribonucleic acid analysisaof chargeimposed by s961.41 (5) any applicable consumer infor
specimerprovided under this section may be usety as autho Mationassessment imposed byL60.261 any applicable domes
rized under s.165.77 (3) The state crime laboratories shalliC abuseassessmefiposed by $971.37 (1m) (c) 1or973.055
destroyany such specimen in accordance withés.77 (3) any applicable driver improvement surcbarimposed bys.

(2) Thedepartment of justice shall promulgate ryesviding ~346-655 any applicable enforcement assessment imposex by
for procedures fordefendants to provide specimens wheg23-06(4) (c) any applicable weapons assessment imposed by s.
requiredto do so under this section and for the transportation £¢ /-3% anyapplicable uninsured employer assessment imposed
thosespecimens to the state crime laboratories for analysis unB¥r S: 102.85 (4) any applicable environmental assessment

5.165.77 imposedby s.299.93 any applicable wild animal protection
History: 1993 a. 1698, 227: 1995 a. 4401999 a. 9 assessmenimposed by s.29.983 any applicable natural
resourcesassessment imposed by29.987and any applicable

973.048 Sex offender reporting requirements. naturalresources restitution payment imposgds.29.989to be

(1m) Exceptas provided in sul§2m), if a court imposes a sen madewithin a period not to exceed 60 days. If no such permission
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is embodied in the sentence, the fine, the penalty assessment, tH{®) The court may require that the defendant perfcommu
jail assessment, the crime victim and witness assistanee sty servicework for a public agency or a nonprofit charitable
charge the crime laboratories and drug law enforcement assesgganization. The number of hours of wonlequired may not
ment, any applicable deoxyribonucleic acid analysis sugdar exceedwhat would be reasonable considering the seriousness of
any applicable drug abuse program improvement sugehany theoffense and any otherfefise which is read into the recat
applicable consumer informatiorassessment, any applicablghetime of conviction. An order may only apply if agreed to by
domesticabuseassessment, any applicable driver improvemetite defendant and the gainization or agencyThe court shall
surchargeany applicable enforcemeassessment, any applica ensurethat the defendant is provided a written statement of the
ble weapons assessment, any applicable uninsured empldgemsof the community service order and that the community ser
assessmengnyapplicable environmental assessment, any applice order is monitored.
cablewild animalprotection assessment, any applicable natural (c) Any organization or agency acting in good faith to which
resourcesissessment armhy applicable natural resources restitua defendant is assigned pursuant to an order under this subsection
tion payment shall be payable immediately hasimmunity from any civil liability in excess of $25,000 for acts
(1m) If thecourt orders payment of restitution and a fine angr omissions by or impacting on the defendant.
related payments under9/3.2Q the court may authorize apay  (4) If a defendant fails tpay the fine, assessment, surglear
mentperiod in excess of the limit imposed under . or restitution payment within the period specified under &Lip.
(2) Whena defendant is sentenced to pay a find is also or (1m), the court may do any of the following:
placedon probation, the court may make the payment of the fine, (a) Issue a judgment for the unpaid amount and direct the clerk
the penalty assessment, the jail assessment, the crime victim anfile and docket a transcript of the judgmenithout fee. If the
witnessassistanceurchage, the crime laboratories and drug lav¢ourtissues a judgment for the unpaid amount, the court shall send
enforcementassessment, any applicable deoxyribonucleic adidthe defendant dtis or her last—known address written notifica
analysissurchage, any applicable drugpuse program improve tion that a civil judgment has been issued for the unfiai
ment surchage, any applicableonsumer information assess assessmensurchage or restitution payment. The judgment has
ment,any applicablelomestic abuse assessment, any applicatlee same force andffect as judgments docketed unde8G5.10
uninsuredemployer assessment, any applicable driver improve () |ssue an order assigning not more than 25% of the defen
mentsurchage, any applicable enforcement assessment undeggnt's commissions, earnings, salaries, wages, pension benefits,
253.06(4) (c), any applicable weapons assessment, any appliggnefitsunder ch102 and other money due or to be due in the
ble environmental assessment, any applicable wild animal prot@gure to the clerk of circuit court for payment of the unpaid fine,
tion assessment, any applicable natueaburces assessment angdssessmengurchage or restitution payment. In this paragraph,
any applicableaturalresources restitution payments a conditioremployer” includes the state and its political subdivisions.

of probation. When the payments are maderalition of proba (y |sse an order assigning lottery prizes won by a defendant
tion by the court, payments thereon shall be applied first to pay,gename is orthe list supplied to the clerk of circuit court

ment of the penalty assessment until paid in full, shall then o
appliedto the payment othe jail assessment until paid in full,?n%ednetr:u?fﬁégg E,Sr?e(sat?tf&rioe,ag?yerﬂteﬁ{_ the unpaid fine, assess

shallthen be applied to the payment of parf the crime victim (4m) As provided in s767.265 (4)a child supporwithhold

andwitnessassistance surclge until paid in full, shall then be . . t under state law h v .
appliedto part B ofthe crime victim and witness assistance suf’d assignment under state law has prioowgr any assignment

chargeuntil paid in full, shall then bapplied to the crime labora or order under sutgd). .
toriesand drug law enforcement assessment until paid in full, shall(5) (&) 1. Upon entry of the assignment under @b.(b),
thenbe applied to the deoxyribonucleic acid analysis Su@]arunlessthe COUr.t finds that income withholding is IIkely to Ca_luse
until paid in full, shall then be applied to the drug abuse improviée defendant irreparable harm, the court shall provide notice of
mentsurchage until paid in full, shall then kapplied to payment the assignment by regular mail to the last-known address of the
of the driver improvement surclygr until paid in full, shall then Personfrom whom the defendant receives or will receive money
be applied to payment of the domestic abuse assessment until Hfafe clerk of circuit court does not receive the money from the
in full, shallthen be applied to payment of the consumer infermBerson notified, the court shall provide notice of the assignment
tion assessment until paid in full, shall then be applied to paymé&@ny other person from whom the defendant receives or will
of the natural resources assessment if applicable until paid in f{ceivemoney Notice ofan assignment under su#) (b) shall
shallthen be applied to payment of the natural resources restiffform the intended recipient that, if a prior assignment under sub.
tion payment until paiéh full, shall then be applied to the paymen(4) (b) has been received relating to the same defendant, the recipi
of the environmental assessment if applicable until paid in fuintis required to notify the clerk of circugburt that sent the sub
shallthen be applied to the payment of the wild animal protecti§§duent notice of assignment that another assignment has already
assessmerit applicable until paid in full, shall then be applied td*e€nreceived. A notice of assignment shall include a form per
paymentof the weapons assessment until paid in full, shall thénitting the recipient to designate on the form that another assign
be applied to payment of the uninsured employer assessmtint Menthas already been received.
paidin full, shali then be applied to payment of the enforcement 2. If, after receiving the annual list undei565.30 (5r) (a)
assessmeninder s253.06 (4) (c)if applicable, until paid in full theclerk of circuit court determines that a person identifiettién
andshall then be applied to payment of the fine. list may be subject to an assignment under @Ji(c), theclerk

(3) (a) In lieu of part omll of a fine imposed by a court, theshallinform the court of that determination. If tbeurt issues an
courtmay stay the execution of part or all of dentence and pro Orderunder sub(4) (c), the clerk of circuit courshall send the
vide that the defendant perform community service wanler notice of that order to the administrator of the lottery division of
pars.(b) and(c). The amount of the fine actually paid, if asiyall the department of revenue, including a statement of the amount
be used to determine any applicable assessment or sgech@Wvedunder the judgment and the name and address of the person
undersub.(1), except that any applicable driver improvermnt  0Wing the judgment.The court shall notify the administrator of
charge under s.346.655or any domestic abuse assessmefi€lottery division of the department of revenue when the-judg
imposedby s.973.055shall be imposed regardless of whether patentthat is the basis of the assignment has been paid in full.
or all of the sentence has been stayed. If the defendant fails to3. Notice under this paragraph may be a notice of the court,
complywith the communityservice ordetthe court shall order the @ copy of the executed assignment or a copy of that part of the
defendanbrought before the court for imposition of sentence. @ourtorder which directs payment.
the defendant complies with the community service qrbeor (b) For each payment made under the assignment under sub.
shehas satisfied that portion of the sentence. (4) (b), the persorfrom whom the defendant under the order
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receivesmoney shall receive an amowgjual to the persanhee A court cannot impose probation or order a defendant to perform community work
essarydisbursements, nao exceed $3. which shall be deducteff lieu of imposing a statutorily required minimum jail sentericé Atty. Gen. 41

from the money to be paid to the defendant. 973.055 Domestic abuse assessments. (1) If a court
(c) A person who receives notice of the assignment under siposesa sentence on an adult person or plareadult person
(4) (b) shall withhold theamount specified in the notice from anyon probation, regardless of whether any fine is imposed, the court
moneythat person pays to the defendant later trenweek after shall impose a domestic abuse assessment dbgBach dense
receiptof the notice of assignment. ithin 5 days after the day on j:
which the person pays money to the defendant, the psfsh —(5) 1. The court convicts the person of a violatifr crime
sendthe amount withheld to thaerk of circuit court of the juris  g,yacifiedin s.940 01 940.02 940.03 940.05 940.06 940.19
diction providing notice. If the person has already received 0.20(1m), 9'40'2'01940.'21940_2'25940"23 940.é85940:30
noticeof an assignment under s¢) (b), the person shalbtain 940 305940.31,940.42940.43 940.44 940.45 940.48 941.2Q
the later assignment and withhotde amount specified in that 41.3Q 943.01 943.011 943.14 943.15 946.49 947.01
assignmenaifter the last of any prior assignments is paid in fulb47 0120r 947.01250r of a municipal ordinance conforming to
Within 10 days of receipt of the later notice, the person shtfly s. 940.201 941.2Q 941.3Q 943.01 943.011 943.14 943.15
the clerk of circuit court that sent the notice that the pel’ﬂm 946.49 947.01, 947.0120r 947.0125 and
receiveda prior notice of amssignment under sud) (b). See 2 ’ - : I A
: : : h . The court finds that the conduct constituting the violation
tlond241f.ol?tdoes npt a[:f)ply _to ?s&g_nments unc(;ller this sec::on. undersubd.1. involved an act by the adult person against his or
(d) If after receipt of noticef assignment under pga) 1.the rlgﬁrspouse or former spouse, against an adult with whom the adult

personfrom whom the defendant receives money fails to withhojghsorresides or formerly resided or against an adult with whom
themoney or send the money to the clerk of circuit court as pi@e aqult person has created a child; or

vided in this subsection, the person mbg proceeded against .
underthe principal action undesh.785for contempt of court or forgr?i)n Ti;ﬁu%?;néogr\g?gzr?cgerson undef13.12 (8) (apr a con
may be proceeded against under¢h8and be required to forfeit 9 P :

notlessthan $50 nor more than an amount, if the amount exceedd?) (8) If the assessmentiimposed by a court of record, after
$50, that is equal to 1% of the amount not withheld or sent. the court determines the amount due, the clerthefcourt shall

. : . collectand transmit the amount to the county treasurer as provided
(e) If an employer who receives noticeanf assignment under .
sub.(4) (b)fails to notify the clerk of circuit court within 10 daysIn $.59.40 (2) (m) The county treasurer shall then make payment

afteran employee is terminated or otherwise temporarily or pép the state treasurer as prqwded 18525 (?.’).(f) 2.
manently leaves the employeemployment, the employer may (b) If the assessment is imposedabgnunicipal court, after a

be proceeded against under the principal action undetaor determinatiorby thecourt of the amount due, the court shalt col
contemptof court. lect and transmit the amount to threasurer of the countyity,

(f) Compliance by theverson from whom the defendan own or village, and thatreasurer shall make payment to the state

receivesnoney with the order operates as a disphaf the per reasurems provided in $66.0114 (1) (b) .
son'sliability to the defendant as to that portiofthe defendarg’ _ (3) All moneys collected from domestic abuse assessments
commissiongarnings, salaries, wages, benefits or other msmeyShallbe deposited by the state treasurer E0s435 (3) (hhjand
affected. utilized in accordance with 46.95

(g) No employer may use an assignment under(@yifb) as (4) A court may waive part or all of tlemestic abuse assess
abasis for the denial of employmeota defendant, the dischyar mentunder this section if it determlne_s th_at timposition of the
of an employee or any disciplinary action against an employddll assessment would have a negative impact on feadsfr's
An employer who denies employment or disgesror disciplines amily.

e - - History: 1979 c. 11; 1979 c. 2235.2202 (20) 1979 c. 3551981 c. 205.2202
anemployee in violation athis paragraph may be fined not more,y <, 79e3 3. 222502 (20)1987 a. 271980 a. 311991 a3, 1993 a. 262319,

than $500 and may be required to make full restitutiorihi® 1995a. 27201, 343 353 1997 a. 2735, 143 1999 a. 15(.672 1999 a. 185
aggrievedperson, including reinstatement and back Rgstitu ] ]

tion shall be in accordance with373.20 An aggrieved person 973.06 Costs. (1) Except as provided in 93.2Q thecosts
may apply tothe district attorney or to the department of workiaxableagainst the defendant shall consist of the following items

force development for enforcement of this paragraph. andno others: _
(i) 1. Inthis paragraph, “payroll period” has the meaning given (&) The necessary disbursemeatsi fees of dicers allowed
in s.71.63 (5) by law and incurred in connection with the arrest, preliminary

2. If after an assignment is infett the defendarg’employer examinatiorand trial of the defendant, including, in the discretion

changests payroll period, or the defendant changes emp|0ye9§the court, the fees and disbursements of the agent appointed to
andthe new employés payroll period is diérent from the former '€turna defendant from another state or country

employer’s payroll period, the clerk mayunless otherwise  (am) Moneys expended by a law enforcement agency under all
orderedby a judge, amend the withholding assignment or order @bthe following conditions:

thatall of the following apply: 1. The agency expended the moneys to purchasateolled

a. The withholding frequencyorresponds to the new payrollsubstancer controlled substance analog thats distributed in
period. violation of ch.961

b. The amounts to be withheld reflect thgjustment to the 2. The moneys were expended in the course of an investiga
withholding frequency tion that resulted in the defendantonviction.

(i) The clerkshall provide notice of the amended withholding 3. The moneys were used to obtain evidence of the defen
assignmenor order under pati) by regular mail to the defen dant'sviolation of the law
dant'semployer and to the defendant. 4. The agency has not previously been reimbursed or repaid

History: 1977 c. 291979 c. 34111; 1981 c. 2088, 352 1983 a. 27535 1985  for the expended moneys by the defendant.

3'3%6414%?15972 23_’33953?3?5,1322 3424}%’93239139; 1a 391993 a. 161995 a. 22/ (b) Fees and travel allowance of witnesses for the state at the
Sections973.05 (1) permitting a delay of 60 ddgspayment of a fine, and 973.07 preliminary examination and the trial.

providing commitment to jail for nonpayment are not unconstitutional, since the (C) Fees and disbursements allowed by the toexpert wit

courtmay stay the sentence and put the defendant on probation. The buyrd®a of X . s
ing inability to pay is on the defendant. State exRetlersen.\Blessingers6 Ws. ~Nesses.Section814.04 (2)shall not apply in criminal cases.

2d 286 201 N.Wad 778 (d) Fees andravel allowance of witnesses for the defense

Trial courts are encouraged to use the installment method when dealing with indi
gentdefendants; the installment period may exceed 60 daylbv.\Btate 84 Ws. IHburredby the county at the requesttbé defendant, at the pre

2d 397 267 N.w2d 357(1978). liminary hearing and the trial.
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(e) Attorney fees payable to the defense attorney by the couobnsumerinformation assessment, applicable domestic abuse
or the state.If the court determines at the time of sentencing thassessmengpplicable driveimprovement surchge, applicable
the defendans financial circumstances are changed, the cowmforcement assessment und&58.06 (4) (c)applicable weap
may adjust the amount in accordance witB%&7.07 (1) (agnd(2). ons assessment, applicable uninsured employer assessment,
(f) 1. Anamount determined by the court to make a reasonadi®licable environmental assessment, applicable wétimal
contributionto any of the followingif the court determines that Protectionassessment, applicable natural resources assessment

the person has the financial ability to make the contributiod andapplicable natural resources restitution payments are not paid
the contribution is appropriate: or community service work under®43.017 (3)s not completed

a. A private nonprofit aganization that has as its prirmrw)urasrequired by the sentence, the defendant may be committed to

posepreventing crime, encouraging the public to report crime B}€ county jail until the finecosts, penalty assessment, jail assess

assistingaw enforcement agencies in the apprehensianimi- Ment,crime victim and witness assistance surgaacrime labe

nal offenders. ratoriesand drug law enforcement assessment, applicable deoxy

b. A law enforcement agency that has a crime preventinbonucblc acid analysis surckgm,. applicable d(ug abuse
' gramimprovement surchge, applicable consumearforma

fund, if the contributionis credited to the crime prevention fund; | assessmengpplicable domestic abuse assessment, applica
andis used for crime prevention purposes. _ ble driver improvement surchge, applicable enforcement

2. If the court does require a person to make a contributiond@sessmentnder s253.06 (4) (c) applicable weaponassess
anorganization or agency specified in sulbdout does natequire  ment, applicable uninsured employer assessment, applicable
the person to pay any fine that may be imposed for tfemsé or  enyironmentalassessment, applicabieild animal protection
courtcosts, the court shall state on the record the reasons whysdessmenspplicable natural resources assessment or applicable
is not requiring the person to pay the fine or court costs. AH CORatyralresources restitution payments are paid or digelagror
tributionsmade under this paragraph shall be made to thedflerkhe community service work under@43.017 (3)s completed, for
circuit court for distribution to the ganization or agency speci g period fixed by the court not to exceed 6 months.
fied in subd.1. The court may natrder a person to make a eon iistory: 1977 c. 291979 c. 34111; 1981 c. 201983 a. 271985 a. 361987 a.
tribution under this paragraph to a crime preventiaganization 27,339 1989 a. 641991 a. 391993 a. 161995 a. 241997 a. 271999 a. 9

thathas not complied with the provisions of7§7.17 Sections973.05 (1) permitting a delay of 60 days for payment of a fine and s.
. 973.07allowing commitment to jail for nonpayment are not unconstitutional, since
(g) Anamount equal to 10% of any restitution ordered unde court may stay the sentence and put defendant on probation. The bytten of
s.973.2Q payable to the county treasurer for use by the countg(?z'g%bg'(% tﬁ payison the defendant. State exRetiersen.\Blessingersé Ws.
(h) The cost of performance aftest under §68.38 if ordered  \whena a fine and payment schedate reasonably suited to arfenfders means,
by the court. theoffender carries heavy burden of showing inability to. pail v. State84 Wis.
. . . 2d 397,267 N.w2d 357(1978).
(2) Thecourt may remit the taxable COSt% 'r_‘ whole qna'"t Commitmentunder this section may be consecutive to another term of incarcera
(3) If the court orders payment of restitution, collection gfon. State vWay, 113 Ws. 2d 82334 N.W2d 918(Ct. App. 1983).
costsshall be as provided undere¥.3.20 The six month limit on commitments under this section is the aggregate amount

History: Sup. Ct. Orde67 Wis. 2d 585784 (1975)1979 c. 3561981 c. 352 S\f,igf";fﬁgfggE,’\?{N”gﬁyegiéé't'?gggf nggi"_ymem ofafine. Stétehumani73

(138815§é 291987 a. 347398 403 1991 a. 39269, 1995 a. 2753, 448 1999 a. 58 Incarceratioras a means of collecting a fine is limited to 6 months by this section.
g . ) o It was error for a court to make payment of an old, unpaid fine a condition of probation
An accused who cancedsury trial at the last moment to accept a plegaianisks  for a new conviction when violation of probation exposed the defendant to inearcera

both taxation of costs under s. 973.06 and assessment of jury fees under s. 81¢gnlof morethan 6 months. State @akley 2000 WI 37,234 Ws. 2d 528 609

Statev. Foster100 Ws. 2d 103301 N.W2d 192(1981). N.W.2d 786
A court may not order reimbursement of a law enforcement agency for routine

Tg\/gls)t!gatlveactlvnles. State.\WPeterson]63 Ws. 2d 800472 N.W2d 571(Ct. App. 973.0.75 Fprfelture of property plerlved from crime apd
Contribution,under sub. (1) (€), toward a defendmattorney fees payable by the CErtain vehicles. (1) The following are subject to seizure and

Wun%né%yz r:l%t4b§ t\?é%dér; 1a(r(1: ?rger sei‘ggrze;te from the sentence. . Gate168  forfeiture under ss973.075t0 973.077
is. . . App. . . . .

Sub.(1) (c) provides authority to order payment of costs to the state lefioe . (a) Al pro_perty real or per_sonal, IndUdlng mo”@reqtly or

tory for tests performed, whether or not an expert from the laboratory actually tebidirectly derived from or realized through the commission of any
fied at trial. State VFeguson,195 Ws. 2d 174536 N.W2d 116 (Ct. App. 1995).  crime.

Sub. (1) (c) does not limit recovery of expert witness fees to fees for court . . :
appointedwitnesses. State 8chmaling198 Ws. 2d 757543 N.W2d 555(Ct. App. (b) 1m. Except as prqwded EBUbd._Zm., all Vehmles_: as
1995). definedin s.939.22 (44)which are used in any of tfiellowing

A court was authorized to order that a defendant pay the cost of DNA testinoays:
aprivate laboratory aa cost under this section. Stat®eiersdorf208 Ws. 2d 492

561N.W.2d 749(Ct. App. 1997). a. To transport any property or weapon used or to be used or
Expensesncurredby a sherffs department in transporting a witness from a-Florreceivedin the commission of any felony

ida corrections facility to testify at the defendaritial were chayeable to the defend .. h

antunder s. 973.06 (1) (a). StateBender213 Ws. 2d 338570 N.W2d 590(Ct. b. In the commission of a crime unde£46.70

App. 1997). ) _ . c. In the commission of a crime in violation of%14.3Q
For costs to be imposed under sub. (1) (am) all the listed conditions must be @%4 31 944.32 944.330r 944.34
Statev. Neave 220 Wis. 2d 786585 N.W2d 169(Ct. App. 1998). 3] 32 -530r .

A crime prevention granization under sub. (1) (f) is arganization designed to d. In the commission of a crime relating to a sulyedcul-
encouragehe public to report incidences of crime to law enforcement agencies

to assist those agencies in apprehending criminals. It does not include Iaw-enfggfftaI resource in violation of €4.47
mentagencies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998). e. To cause mor¢han $1,000 worth of criminal damage to

Sub.(1) (c) authorized the taxation of the costs of an expertdical examination f : ;
when the development of that evidence was used in the prosecution of the defenggmeterypmperty in violation of s943.01 (2) (d))r 943.012

eventhough the examination was not daneontemplation of trial and the expert f. In the commission of a crime undeB43.12 (8)813.122

\ﬁi;gg)sisdid not testify State vRohe,230 Ws. 2d 294602 N.W2d 125(Ct. App. (11), 813.123 (10,)813125 (7,)813128 (Zpr 940.32

Theobligation of a defendant under this section is not digeladte in bankruptcy g. In the commission of a crime unde®43.75 (2)or (2m).
Matter of Zarzynski,771 F2d 304(1985). _ N 2m. a. No vehicle used by any person as a comcaorier
orobation, So N £ag-yment of costof court-appoimmansel as a condition of j, thetransaction of business as a common carrier is subject to for

feiture under ss973.075t0 973.077unless it appears that the
973.07 Failure to pay fine or costs or to comply ~ with ~ owneror other person in chge of the vehicle had knowledge of
certain community service work.  If the fine, costs, penalty Or consented to the commission of the crime.
assessmenjail assessment, crime victim and witness assistance b. No vehicle is subject téorfeiture under s973.075to
surchargecrime laboratories and drug law enforcement asse€¥3.077by reason of any act or omission established by the owner
ment,applicabledeoxyribonucleic acid analysis suraparapph  of the vehicle to have been committed or omitted without his or
cable drug abuse program improvement surd®rapplicable herknowledge or consent.
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c. If forfeiture of a vehicle encumbered by a bona fide per (3) If there is a seizunender sub(2) or s.342.30 (4) (a)pro-
fectedsecurity interest occurs, the holder of the security interegtedingsunder s.973.076shall be instituted. Properseized
shall be paid from the proceeds of the forfeiture if the securityhderthis section or 842.30 (4) (a)s not subjecto replevin, but
interestwas perfected prior to the date of the commission of tigedeemed to be in the custody of the shefithe county in which
crimewhichforms the basis for the forfeiture and he or she neithgie seizurewas made subject only to the orders and decrees of the
hadknowledge of nor consented to the act or omission. courthaving jurisdiction over the forfeiture proceedings. When

(bg) Any propertyusedor to be used in the commission of gropertyis seized under this sections.342.30 (4) (a)the person
crime under $943.75 (2)or (2m), but. if the property i®ncum  seizingthe property may do any of the following:
perecy  bona e perfcted seculy ntereet et was percetece place he property under sea
holderof the security interest neither had knowledge of nof con (b) Remgve the property toa placg deglgnated b_y .
sentedo the commission of that violation, the holder of the secu (€) Require the shefibf the county in which the seizure was
rity interest shall be paid from the proceeds of the forfeiture. Madeto take custody of the property and remove it to an appropri
(bm) Any property used in the commission of a crime und@€!ocation for disposition in accordance with law
5.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)  (4) When property is forfeited under £53.075t0 973.077
or 940.32 but if the property is encumbered aybonafide per the agency seizing the property may sell the propiway is not
fected security interest that was perfediefore the date of the requiredby law to be destroyed or transferred to another agency
commissionof the current violation and the holder of the securityhe agency may retain any vehicle fofficial use or sell the
interestneither had knowledge afor consented to the commis vehicle. The agency seizing the property may deduct 50% of the
sion of that violation, the holder of the security interest shall kmmountreceived for administrative expensdsseizure, mainte
paid from the proceeds of the forfeiture. nanceof custody advertising and court costs and the costs of
(c) All remote sensing equipment, navigational devices, sunvestigationand prosecutioneasonably incurred. The remain
vey equipment and scuba gear and any other equipment or dedieeshall be deposited in the school fund as the proceeds of the for
usedin the commission o crime relating to a subngerd cultural  feiture. If the property forfeited under s873.075to 973.077is
resourcen violation of s44.47. money,all the money shall be deposited in the school fund.

(d) A tank vessel that violates299.62 (2)that is owned by  (5) All forfeitures under s€73.075t0973.077shall be made
aperson who, within 5 years before the commission of the currevith due provision for the rights of innocent persons under sub.
violation, was previously convicted of violating209.62 (2)but (1) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub.
if the tank vessel is encumbered by a bona fide perfected secyshy), any property seized but not forfeited shall be returned to its
interestthat was perfected before the date of the commission of #ghtful owner Any person claiming the right to possession of
currentviolation and the holder of the secqrity interest neither_h opertyseized may apply for its return to the circuit court for the
knowledgeof nor consented to the commission of that violatioounty in which the propertyvas seized. The court shall order
the holder of the security interest shall be pla@in the proceeds gychnotice as it deems adequate to be given the district attorney
of the forfeiture. andall persons who have or may have an intéreite property

(e) Any recording, as defined in$43.206 (5)created, adver andshall hold a hearing to hear all claims to its true ownership.
tised, offered for sale or rent, sold, rented, transported of pgs the right to possession is proved to the cesdtisfaction, it
sessedn violation of ss943.207to 943.209%r s.943.49and any  shall order the property returned if:
electronic,mechanical or other device for making a recording or (a) The property is not needed as evidencé aeeded, satis

for manufacturing, reproducing, packaging or assembéing ;
recordingthat was used tfacilitate a violation of s943.207to éascésiré/:rzrcagg;ments can be made for its return for subsequent use

943.2090r s.943.49 regardless of the knowledge or intent of th ) i L .
personfrom whom the recording or device is seized. If a device (P) All proceedings in which it might be required have been
subjectto forfeiture under this paragraph is encumbereditigna completed.

fide perfected security interest that was perfected before the daté5m) (a) In this subsection:

of the commission of theurrent violation and the holder of the 1. “Forfejture action deadline” means the 30th day after the
securityinterest neithehad knowledge of nor consented to thgejzureof the property qrif the property was seized asesult of
commission of that violation, the holder of the security intereglriminal conviction, the 30th day after the date of the conviction.

shall be paid from the proceeds of the forfeiture. 2. “"Prosecutor” means thdistrict attorney qrin counties

(2) A law enforcement diter may seizeproperty subject 1o p4yinga population of 500,000 or more, the district attorney or the
this section upon process issued by any court of record haVE&porationcounsel.

jurisdiction over the property Except for vehicles used the WSt ' .

commissionof a crime in violation of $944.3Q 944.31,944.32 3. *Victim” means the owneas defined in £43.206 (2)of

944.330r944.34 seizure without process may be made under a]ﬁ}? sounds in a recordingescribed in sull) (e)or, if the recore

of the following circumstances: ing is seized irconnection with an investigation or prosecution of
(a) The seizure is incident to an arrest or a search under a se&%ﬁlamon of 5'943_)'20?3 the performahce aner

warrantor an inspectiorunder any administrative or special (b) If a recording involved in a violation of s843.207to

inspectionwarrant. 943.209is forfeited, the shefibf the county in which the record

(b) The property subject to seizure has been the subject Jf9 Was seized shall destroy it after the completion of all preceed
prior judgment in favor of the state. ingsin which the recording might be required as evidence.

(c) The oficer has probable cause to believe that the property (€) If, by the forfeiture action deadline, a summons, complaint
is directly or indirectly dangerous to health or safety and affidavit have not been filed under $73.076 (2) (awith

(d) The oficer has probable cause to believe that the propetr pectto property seized under S.l.(m) Q) _the prosecutor shall
wasderived from or realized through a crime or that the properitify the victim, ifknown, by certified mail no later than 7 days
is a vehicle which was used t@nsport any property or weapon®/e’ the forfeiture action deadline. The prosecutor shall then
usedor to be used or received in the commission of fafgny, returnthe property to the person from whom it was seized rio ear
which was used in the commission of a crime relating to a sd§" than 60 days and rlater than 90 days after the forfeiture
mergedcultural resource in violation of 44.47 or which was actiondeadline unless one of the following applies:
usedto cause more than $1,000 worth of criminal damage te cem 1. A court has entered an order prohibiting the return of the
eteryproperty in violation of s943.01 (2) (djor 943.012 propertyor requiring it to be conveyed to another person.
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2. Theproperty is needed as evidence in a criminal preceex the defendants. The prior statute, requiring service withda@ after seizure
ing and is likely to be unavailable for use as evidencetifrned g;fghcﬁi\’,’g‘jgﬁ'_‘{wal‘sggg]excep“"” to the general rule of s. 801.02 (2), stats. [Re Order

to the person from whom it was seized. Section801.15 (2) governs extensions of time after the time for setting a hearing
(6) Section€973.075t0973.077do not apply to crimes com has expired. State Elliot, 203 Wis. 2d 95551 N.W2d 850(Ct. App. 1996).
mitted under ch961 S .
History: 1981 c. 2671985 a, 245258 1987 a. 3481989 a. 2631993a, 92169, 9/3-077 Burden of proof; liabilities. (1) It is not neces
459,491; 1995 a. 290448 1997 a. 35285 1999 a. 4551, 186 saryfor the state to negate any exempiimrexception regarding
Thecritical inquiry under sub. (1) (b) is not whetliee vehicle was used in a crime, any crime in any complaint, information, indictment or other

butwhether property carried by the vehicle was used in a crime. S@tei971 i i i i i
Oldsmobile Cutiassl59 Ws. 2d 718464 N.Ww2d 851(Ct. App. 1990). p;es?g';‘g oTrhln bamé trial : hearflrlg or other tproceedlng L:_nsle_r
Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitution§ : € buraen of proo ny exemption or exception IS

guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569  uponthe person claiming it.

N.W.2d 68 (Ct. App. 1997). . .
Ownership under sub. (1p) 2. is not controlled by legal title, but will be found (2) In the absence of prodﬁat apersonis the dU|y authorized

basedon consideration of possession, title, control and financial stake. Statey ~holderof an appropriate federal registration or order formptre

222Wis. 2d 598587 N.W2d 919(Ct. App. 1998). sonis presumed not to be the holder of the registration or form.
. . The burden of proof is upon the person to rebut the presumption.
973.076 Forfeiture proceedings. (1) TYPE OF ACTION; (3) No liability is imposed by s€73.075t0973.077upon any

WHERE BROUGHT. In anaction brought to cause the forfeiture Otc\u
any propertyspecified in s342.30 (4) (apr s.973.075 (1)the
courtmay render a judgment in rem or against a party personall
or both. The circuit court for the county in which the property was

seizedshall have jurisdictiolver any proceedings regarding th&73.08 Records accompanying prisoner . (1) Whenany
propertywhen the action is commenced in state court. Any-progefendants sentenced to the state prisons, a copy of the judgment
erty seized may be the subject of a federal forfeiture action. of conviction and a copy of any order fagstitution under s.

(2) CommENCEMENT. (a) The district attorney of the county973.20shall be delivered by thefiier executing the judgment to
within which the property was seized or in which the defendanttiee warden or superintendent of the institution whengtligoner
convictedshall commence the forfeiture actiaithin 30 days is delivered.
afterthe seizure of the property or the date of conviction, which (2) Thetranscript ofany portion of the proceedings relating to
everis earlier except that the defendant may request that the féfie prisonets sentencing shall be filed at the institution with2®
feiture proceedings be adjourned until after adjudication of amaysfrom the date sentence is imposed.
chargeconcerning a crime whiclvas the basis for the seizure of (3) Thetranscriptof all other testimony and proceedings upon

the property The request shall be granted. The forfeiture actiQfigerof a court shall be delivered to a prisoner within 120 days of
shallbe commenced by filing a summonsmplaint and didavit  pis or her request.

of the person who seized the property with the clerk of circuit 4) Thet intof all other testi d di

court, provided service of authenticated copies of those papers jd4) The transcriptof all other testimony and proceedings upon
madein accordance with cl801 within 90 days after filing upon orderof a court shall be delivered to the department within 120
the person fronwhom the property was seized and upon any péjraySOf Its request. . . .
sonknown to have a bona fide perfected security interest in the(5) The clerk of court shall file or deliver a transcript under
property. sub.(2), (3) or (4).

. . History: 1971 c. 298.26 (1} 1977c. 187 Sup. Ct. Ordereff. 1-1-80;1979 c.
(b) Upon service of an answéie action shall be set for hear »,1. 1953% a. 398 @ P ¢

ing within 60 days of the service of the answer but may be eontinrora court order tie entered under sub. (3), at a minimum a requesting prisoner
i i i must show that he or she either never received or was denied access to the requested
uedfor cause QI’ Upon stlpulatlon (_)f the partles. documents.State vWilson, 170 Wis. 2d 720490 N.W2d 48(Ct. App. 1992).
(c) In counties having a population of 500,000 or more, the dis

trict attorney or the corporation counsel may proceed under @3.09 Probation. (1) (a) Except as provided in pét) or
(). if probation is prohibited for a particularferfise by statute, if a

(d) If no answer is served or no issue of law or fact has begersonis convicted of arime, the court, by ordemay withhold
joined and the time for that service or joining issue has expireggntencer impose sentence underd3.3.15and stay its exeeu
or if any defendant fails to appear at trial after answering or joinition, and in either case place the person on probation to the-depart
issue,the courtmay render a default judgment as provided in sientfor a stated period, stating in the order the reasons therefor
806.02 The court may impose any conditions which appear to be reason

(3) BURDENOFPROOF. The state shall have the burden of sati@ble and appropriateTheperiod of probation may be made eon
fying or convincing to a reasonable certainty by the greater weiggcutiveto a sentence on a féifent chage, whether imposed at

of the credible evidence that the property is subject to forfeitdfte same time or previouslylf the court imposes an increased
unders.973.075t0 973.077 term of probation, as authorized under s(®).(a) 2.or (b) 2, it

(4) ACTION AGAINST OTHER PROPERTYOF THE PERSON. The shall place its reasons for doing so on the rec‘?rd-
courtmay order the forfeiture of any other propastya defendant  (b) If the court places the person on probation, the court shall
up to the value of property found by the court to be subject to fétrderthe person to pay restitution unded73.2Q unless the court

feiture under s973.075if the property subject to forfeiture meetdinds there is substantial reason not to order restitution as a condi
any of the following conditions: tion of probation. If the court does not require restitution to be

paidto a victim, the court shall state its reason on the record. If
(E) Canrtl)ot be Ioca;ed. e d Id d .. thecourt does require restitution, it shall notify the departroent
. % ) :';'35 een transferred conveyed to, sold to or depositeqgiice of its decision if the victim may be eligible for compensa
with a 3rd party - tion under ch949,
(c) Is beyond the jurisdiction of the court. . . (c) When a person is convicted of any crime which is punish
(d) Has been substantially diminished in value while not in thgle by life imprisonment, the court shali not place the person on

thorizedlaw enforcement €iter or employee engaged in the
z[ivvful performance of duties.
X—iistory: 1981 c. 267

actualphysical custody of the law enforcement agency probation.
_(e) Has been commingled with other property that cannot be (d) If a person is convicted of arferfise that provides a manda
divided without difficulty. tory or presumptive minimum period of one year or less of impris

lHZiSFOlrgéSl%é 03;226Z§L{p1- 909;-70r<1198%20 Ws. 2d xiii (1984);1985 a. 2451989 onment,a court may place the person on probation unde(gar
a.121 1993 a. 92321, 491, 1997 a. 18. {) the court requires, as a condition of probation, that the person

Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 day )
afterthe action is commenced for service of the summons, complaintfataviaf ~ e confined under sul§4) for at least that mandatory or presump
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tive minimum period. The person is eligible to earn good tinaf the status of the ordered restitution payments unpaid at least 90
creditcalculated under 802.43regarding the period of confine daysbefore the probation expiration date. If payment as ordered
ment. This paragraph does not applytie conviction is for any hasnot been made, the court shall hold a probation review hearing
of the following: prior to the expiration date, unless the hearing/ofuntarily

1. A violation under s346.63 (1)that subjects the person towaivedby the probationer witthe knowledge that waiver may
amandatory minimum period of imprisonment und&46.65(2)  resultin an extension of the probation period or in a revocation of
(b) or (c). probation. If the court doesiot extend probation, it shall issue a

2. A violation under s346.63 (2)or (6) thatsubjects the per judgment for the unpaid restitution and direct the clerk of circuit

sonto a mandatory minimum period of imprisonment under gourt to file and enter the judgment in the judgment and lien

346.65(3m), if the person has a total of 3 or fevemvictions ocket, without fee, unless it finds that the victim has already
susbension’sr revocations counted under3¢3.307 (2) " recovered a judgment against the probationer for the damages

3. A violation under s346.63 (5)that subjects the person tocoverecbythe restitution orderlf the court issues a judgment for

dat L iod of imori t undeB46 65 the unpaid restitution, theourt shall send to the person at his or
a manaatory minimum period ol Imprisonment undesas.65 o a5t—known address written notification that a civil judgment
(2)) (c), if the person has a total of 3 or fewer convictions, susp

sionsor revocations counted undei343.307 (2) $hsbeen issuetbr the unpaid restitution. The judgment has the

s . sameforce and déct as judgments entered unde8®6.10
(e) The court may impose a sentence unde@r3.032 stay its

executionand place the person on probation. A court may net (bm) 1. Atleast 90 days before the expiration date of a proba
xecut plac p probation. urt may net pig, her's period ofprobation, the department may notify the-sen
vide that a condition of any probation involves participatioth&

intensivesanctions proaram tencing court andthe district attorney that a probationer owes
! v : program. unpaidfees to the department undeB84.073or 304.074

(1g) If the court places the person on probatibe,court may 2 U o :
; . . Lo . Upon receiving notice frorthe department under sulid.
require,upon consideration of the factors specified iI8%3.20 .0 6,1t shall schedule a probation review hearing to be held

(13) (@) 2.to 5, that the probationer reimburse the county or t forethe expiration date of the period pfobation unless the
state,as applicable, for any costs for legal representation to bationereit?ner pays the fees beﬁg’ore tttg'fgduled hearing date

countyor the state for the defense of the case. In order to rec \i : : ; - A .
Y . oluntarily waives the hearing. A waiver of a probation review
this reimbursement, the county or the state public defender s ring undyethis subdivision shgall include an acﬁnowledgement

provide a statement of its costs of legal representation to t the probationer that waivenay result in an extension of the

defendantind court within the time period set by th.e court, robationperiod, a modification of the terms and conditions of
(1x) (a) If the court plgces a person on propatlon, the COlg'Fobationor a revocation of probation.
may require that the@robationer make a contribution to agar 3. At a probation review hearing under subd the depart

nizationor agency specified in 873.06 (1) (f) 1if the court deter . . :
minesthat the probationer has the financial ability to make ”{ggghhn%s;?i ggidgggcgrpgr&"g%’ igﬁff?ﬁepﬂ)fﬂﬁtng{ %Vgejnl:)r;?g'd
contribution. . .. fees. If the department proves by a preponderance of the evidence
(b) If the court does require a person to make a contributiontytthe probationer owes unpaid fees undand.073or304.074
anomganization or agency specified i83.3.06 (1) (f) 1but does the court mayby ordeyextend the period of probation for a stated

not require the person to pay any fine that may be imposed forﬁ@ﬁiodor modify the terms and conditions of probation.
offenseor court costs, the court shall state onrdword the rea 4. If the court does not extend or modify the termproba

sonswhy it is not requiring the persaa pay the fine or court costs. .. . X - )
S . : under subd3., it shall issue a judgment for the unpaid fees and
All contributions made under this subsection shall be made tO&?ﬁ%ctthe clerk of circuit court to file and enter the judgment in the

clerk of circuit court for distribution to the ganization or agency . . : : -
P : udgmentand lien docket, without fee. If the court issues a-judg
specifiedin s.973.06 (1) (f) 1.The court may not reqire a persor*mentfor the unpaid fees, the court shall senthe®department a

to make a contribution under trésbsection to an ganization or ; o L .
PP : . written natification that a civil judgment has been issued for the
agencyspecified in s973.06 (1) (f) 1that hasot complied with unpaidfees. Thgudgment has the same force arféeifas judg

the provisions of 5757.17 mentsentered under 806.10

(2) The original term qf prqb ation shall b.e : (c) Any of the following may constitute cause for the extension
(@) 1. Except as provided in sulad.for misdemeanors, not ¢ probation:

less than 6 months nor more than 2 years. 1. The probationer has not made a good faitbrefo dis

2. If the probationeis convicted of not less than 2 nor moreargecourt-ordered payment obligations orpay fees owed
than4 misdemeanors at the same time, the maximum original telRlers 304.0730r 304.074

of probation may be increased by one ydéathe probationer is
convictedof 5 or more misdemeanors at the same time, the- mat)ﬁiti

mum original term of probation may be increased by 2 years. , .~ ! . ;
b ided i for feloni | h tution is owed consent to the performamfeeommunity service
(b) 1. Exceptas przow e h'” S‘;]m' or felonies, not less t fan work under sub(7m) in satisfaction of restitution ordered for that
one year nor more than either the statutory maximum tefm ya 5on for which an extended period of probation is required.

imprisonmentor the crime or 3 years, whichever is greater 3. The probationer stipulatés the extension of supervision

_ 2. Ifthe probationer is convicted of 2imore crimes, includ  gnqthe court finds that extension would serve the purposes for
ing at least one felonyat the same time, the maximum originaj,hich probation was imposed.

term of probation may b&creased by one year for each felony (4) Thecourt may also require as a condition of probation that

conviction. . ) i -
5 ¢ . f orobation i f th the probationer be confined during supbkriod of the term of
(2m) If a court imposes term of probation in excess of thepopationas the court prescribes, but not to exceed one Jéar

: : on In r
ma>t<)|m.umlauthlqc;|ze(? by s:latute, the ‘?X%%SS is void and thertgrrrﬁgﬂn may grant the privilege of leaving the county jail, Huber
probationis valid only to the extent of theaximum term autRo ¢4 jjity work camp or tribal jail duringhe hours or periods of

rized by statuteThe term is commuted without further proceedemploymemor other activity under €03.08 (1) (aJo (€) while

Ings. _ o _ _ confinedunder this subsection. Thkeurt may specify the neces
(3) (a) Prior to the expiration of any probation period, thearyand reasonable hours or periods durvitich the probationer
court, for cause and by ordemay extend probation for a statednay leave the jail, Huber facilitywork camp or tribal jail or the
periodor modify the terms and conditions thereof. courtmay delegate that authority to the sHerifi those counties
(b) The department shall notify the sentencing court, any p&ithout a Huberfacility under s.303.09 a work camp under s.
sonto whom unpaid restitution is owed and the district attorng03.100r an agreement under3§2.445 the probationer shall be

2. The probationer is not presently ablertake required resti
on payments and the probationer and the person to whom resti
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confinedin the county jail. In those counties with a Huber facilit{gith effort to make restitution or other payments. HuggeSitate 83 Ws. 2d 790

; - 03 (1978). [87 Act 398]
unders.303.09 the sherifshall determine whether confinement The terminology of work-release under sub. (4) Hutberlaw privileges under

underthis SUbS_eCtion is to be in that facility or in the coyatly 56081985 stats., [now 303.08] cannot be used interchangesthiyut the danger
In those counties with a work camp unde8@3.1Q the sherif  of an inappropriate sentenceinyling v. State,73 Wis. 2d 438243 N.w2d 420
shall determine whether confinement is to be in the work camp ofFlaimsof credit for pretrial or preconviction incarceration mayntede only as

L. - 0 sentences imposed, and not to periodsoofinementduring nonworking hours
the county jail. The sheffifmay transfer persons confined unde}.mposed as a condition of probation under sub. (4). Full confinement for one year

this subsection between a Huber facility or a work camp and #s@ condition of probation is not authorized under sub. (4). St@ievdemans?3
countyjail. In those counties witan agreement under302.445  Wis. 2d 514243 N.wzd 220

: f : : A probation condition that the probationer not contact her codefendant fiance was
the sherif shall determine whether confinement under this Sugpermissible infringement of her constitutional rights becauseathdition was rea

sectionis to be in the tribal jail or the county jail, unless otherwis@nabiyrelated to rehabilitation and was not overly broad. EdwarBate74 Wis.
providedunder the agreement. In those counties, the Sheyf 2d 79 246 N.w2d 109

: i 5 H Failureto make restitution is not cause for extending probation under sub. (3) if the
tranSferpersonS confined under this subsecbefween a tribal robationerdemonstrates good faithfeft to pay but lacks capacity to pay during

jail and a county jail, unless otherwise provided under the agrg@bation. Huggett v State 83 Wis. 2d 790266 N.W2d 403(1978).
ment. While subject to this subsection, the probationer is subjechn order to pay restitution, in an amount to be determined #atthorized collec
to s.303.08 (1) (3) to (6), (8) to (12) and(14) or to s.303.1Q tion of funds from the defendant. ThiemeState 96 Ws. 2d 98291 N.w2d 474

whicheveris applicable, and to all the rules of the count 'aiflggo)'
pp ’ y Jail, Remandor resentencing was the proper procedure when the trial court improperly

Huberfacility, work camp or tribal jail and the discipline of themposeda period of probation to run concurrently with a period of parole. State v
sheriff. Givens,102 Ws. 2d 476307 N.W2d 178(1981).
. . . Issuanceof a warrant during a probationary term tolls the running of the term. State
(5) When the period of probation for a probationer hagyrel. Cox v H&ESS Dept105 W, 26 378314 N.W2d 148(CL. App. 1981).
expired,the probationer shall be dischad from probation and  in setting restitution, the court must consider the probafienesources and future
the department shall do all of the fo”owing: ability to pay State vPope 107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982).
. . Therewas a denial of due process in revoking probation without notice of the total
(&) If the probationer was placed on probation for a fglonytentand nature of the alleged violations of probation. State ex rel. Thompson v
issuethe probationer one of the following: Riveland,109 Ws. 2d 580326 N.W2d 768(1982).
e ; ; Reimpositionof a sentence after a defendant has been placed on probation, absent
_l' A certificate of dISCh@e from prob_atlon for the felony_for violation of a probation condition, violated the double jeopardy clause. SBéam,
which he or she was placed on probationaifthe time of dis 111wis. 2d 361330 N.w2d 630(Ct. App. 1983).
charge the probationer is on probation or parole for anofbler Thecourt erred in imposing consecutive terms of probation. Increased punishment
ony onresentencing did not violate double jeopardy clause. tBterce117 Wis. 2d
: . i i . . i 83,342 N.W2d 776(Ct. App. 1983). See also Staté@ereaux114 Ws. 2d 110, 338
2. A certificateof final dischage if, at the time of dischge, N.w.2d118(Ct. App. 1983).
the probationer is not on probation or parole for another felon Whenprobation was conditioned on thefendans voluntary commitment to a

e X . . Y . entalhospital, but the hospital refused admittariiee,court properly modified the
A certificate of final dischge under this subdivision shall list theyiginal sentence by imposing a new sentenceyaias imprisonment. Double jeop

civil rights which have been restored to the probationer and th@ was not violated. State Sepulvedal 20 Ws. 2d 231353 N.W2d 790(1984).
civil rights which have not been restored to the probationer A court may not assess the cost of a special prosecutor as a condition of probation.
. . . Statev. Amato,126 Wis. 2d 212376 N.W2d 75(Ct. App. 1985).

(b) If th,e probatlonewas placed. on prObaUO,n for a m'Sde A court may order a defendant to reimburse the police for funds used for drug pur

meanornotify the probationer that his or her periodabbation  chasehat resulted in theonviction. State.\Connelly143 Ws. 2d 500421 N.W2d
. . A lack of counsel at a probation revocation hearing did not derprobatione’s

(c) Inall cases, notify the court that placed the probationer gghstitutionarights. State Hardwick,144 Ws. 2d 54422 N.W2d 922(Ct. App.

probationthat the period of probation has expired. 19888 o ) | .
. . Sub.(1 oes not restrict a cosrfuthority to condition probation on any-rea

(7_m) (a) Exce_ptas prowded in 943.017 (3,)th(_3 court may sonabléazu(j e)lppropriate requirement under ;yub. 1) (a). Stpatey\n,155 Wis. %d

requireas a condition oprobation that the probationer performe21, 456 N.w2d 157(1990).

communityservice work for a public agency or a nonprofit chari Sub.(3) (a) authorizes eourt to modify all conditions of probation established for

f : : ecific probationeincluding thosemposed by the corrections department. State
tableorganization. The number of hours of work required may “@f%l. Tayf’or v Linsg’ml W o 719269 N.2d 201(Ct App 19%1)_

exceedwhat would be reasonable ?0n$idefing_ the seriousness A plea agreemenib amend a judgment of conviction upon successful completion
the offense and any otherfefise which is read into the recatd of probation is not authorized by statute. Statéayes]167 Ws. 2d 423481 N.w2d

thetime of conviction. An order may only apply if agreed to b99'?fggg£p§r.otiz?ﬁghts of a probationer at a hearing to modify probation are enu
the probationer and the ganization or agencyThe court shall e ated. State vHayes173 Ws. 2d 439496 N.W2d 645(Ct. App. 1992).

ensurethat the proba_tioner i_S providedwritten statement Of_the Requiringa convicted defendant to deposit money for possible future counselling
termsof the community service order and that the community s@pstsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.w2d

; ; f p i 725(Ct. App. 1993).
vice order is monitored|f the court requires the conditions pro Requiringa defendant convicted of sexual assault to pay a victiosts of tuition

vided in this subsection and si#), the probationer reduces they, attend another school to avoid harassment that arose after the assault was a reason
periodof confinementnder sub(4) at a rate of one day for eachablecondition of probation State vBrown, 174 Ws. 2d 550497 N.W2d 463(Ct.
3 days of work performed. A day of work equals 8 hours of wofieP- 1993). _ . .
formed A condition of probation not related to the underlying convictiahrelated to
per . prior convictions was reasonable and appropriate. Stiéler, 175 Ws. 2d 204

(b) Any organization or agency actirig good faith to which N.W.2d(Ct. App. 1993). ) _
a probationer is assigned pursuant to an order under this Sub?ﬁ)@enotmcatlon provisions of sub. (3) apply onlytire case of probation extension

A . . RS eedingsnot revocations. Bartus WHSS,176 Ws. 2d 1063501 N.W2d 419
tion has immunity from any civil liability in excess of $25,000 fo(1993). gsn 3

actsor omissions by or impacting on the probatloner Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; sub.
History: 1971 c. 2981979 c. 19, 189, 238, 355, 356, 1981 c. 5088, 326, 352, (2) (b) 2. does not authorize increasing probation for a misdemeanor if the defendant

391 1983 a. 27104, 254, 346,519, 538, 1985 a. 1501987 a. 347398 403 412 is convicted of a felony at the same time. StatReagles177 Ws. 2d 168501

1989a. 31 121,188 1991 a. 391993 a. 48486 1995 a. 24224, 281, 1997 a. 27  N.W.2d861(Ct. App. 1993).

41, 289 1999 a. 958, 69, 186. A forced confession ascandition of probation does not violate the right against
Judicial Council Note, 1981:A cross—reference to s. 973.15 has been instrted Self-incriminationthe constitution protects against tige of confessions in subse

clarify that the provisions of that statute govern the imposition of sentence etentcriminal prosecutions, but does not protect against the use of such statements

thoughthe court stays execution of the sentence under this statute. [Bill 341-A]in a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.w2d 29(Ct.
Judicial Council Note, 1987:Sub. (1g) is amended to require the court to considéPP- 1_995)-_ . o o o .

the defendant ability to pay when ordering reimbursement of the costs of legal rep While periods of time served dueda indigens inability to post bail prior to trial

resentation. must be credited as time served on a prison sentence imposed, a court need not credit
Sub.(3) (c) specifies grounds for extending probation. The availability of a civitattime against probationary confinement. Statéwia, 192 Ws. 2d 870532

judgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), stat'é!:,w-_z‘_j 423(Ct. App_. 1995)_- . . .

substantiallyreduces the necessity of extending probation solely for the purpose oA jail term probationer eligible for good time credit under sub. (1) (d) may not be

enforcingcourt-ordered payments, a practice of questionable céattieéness. deniedthe possibility of earningood time as a sentence condition. StatdoClin-

Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probatitsh, 195 Ws. 2d 344536 N.W2d 413(Ct. App. 1995).

may, howevey be extended upon stipulation of the defendant, to enforce communityA trial courtin exercising sentencing discretion is not prohibited from entertaining

servicein satisfaction of restitution, or when the probationer has not made a gaygheralpredispositions based on experience, but the jadyedispositions may
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neverbe so specifias to ignore the particular circumstances of the individual (b) If the probationer has already besamtenced, order the

offender. State vOgden, 199 Wis. 2d 566544 N.W2d 574(1996). : ; ;
A court was authorized to order that a defendant pay thedEB8dA testing by probatlonelto prison, and the term of the sentence shall begm on

aprivate laboratory as a condition of probatistate vBeiersdorf208 Ws. 2d 492  the date the probationer enters the prison.
S61N.W.2d 749(Ct. App. 1997). (2g9) Upondemand prior to a revocation hearing under sub.

A condition of probation placed on a sexeoider that he not engagedrsexual fetri i i
relationshipwithout first discussing it with his agent and obtaining his agent'(z)' the district attorney shall disclose to a defendant the existence

approvaldid not unreasonabkestrict the probation&s constitutional rights of pri Of any videotaped oral statement of a child und@08.08which
vacy Krebs vSchwartz212 Ws. 2d 127568 N.W2d 26(Ct. App. 1997). is within the possession, custody or control of the state and shall

An unfulfilled condition of probation does not automaticaitend the probation
period;an extension must be obtained. If the probation has not been staybd an&nake reasonable arrangemerfts the defendant and defense

probationperiod has been served, the probatianentitied to dischge even inthe counselo view the videotaped statement. If, subsequent te com
faceof an unfulfilled condition of probation; at that point the trial court Iosesjurisditp“ancewith this subsection, the state obtains pOSSESSiOI’], custody

tion. State vStefanovic215 Ws. 2d 309572 N.W2d 140(Ct. App. 1997). . s
A conviction following anAlford pleaof no contest under which the defendantor control of such a VIdeOtaped statement, the district attorney

doesnot admit guilt, does not prevent imposing as a condition of probation that @ball promptly notify the defendant of that fact and med&son

defendantomplete a treatment program that requires acknowledg@ppnsibility ablearrangements for the defendantd defense counsel to view
for the crime that resulted in the conviction. The imposition of the condition does Tﬂ% videotaped statement

violatethe defendarg’due process rightState ex rel. \&fren v Schwarz219 Ws. - ) . )
2d 616 579 N.w2d 698(1998). (2m) In anyadministrative hearing under si{B), the hearing

Whena court orders probation under sub. (1) (d), it lacks authority to order mopj ; i ;
toredhome detention in lieu of confinement under sub. (4). Std&astman220 gxammermay order the takmg and allow the use of a VIdeOtaped

Wis. 2d 330582 N.W2d 749(Ct. App. 1998). depositionunder s967.04 (7)to (10).

The 90-day notice requirement in sub. (3) (b) is directont mandatory The i i
extensiorof probation for the sole purposeatflecting a debt, when the record €on (3) A copy ofthe order of the dEpanment of corrections in the

tainedsubstantial reasons riotextend, was an abuse of discretion. Sta@ison, caseof a waiver or the division of hearings and appeals in the

222Wis. 2d 283588 N.W2d 256(Ct. App. 1998). departmenbf administration in the case of a final administrative

Sub. (3) (a)allows circuit courts to modify conditions of probation at any tim F— s i ; : ; f
beforethe period oforobation expires, even before the period of probation begir?ﬁiearlngls suficient aUtho”ty for theofficer executing it to take

Statev. Gray 225 Wis. 2d 39 590 N.W 2d918 (1999). e probationetto court or to prison. Thefafer shall execute the
The court has broad discretion to fashion appropriate conditions of probationdrderas a warrant for arrest but anyicér may without order or

eachindividual case. The validity of conditions of probatam tested by how well ; ; ;
they serve the goals of rehabilitation and protection of the public. Statmunetto, warrant,take the probationer into custody whenever necessary in

2000WI App 17,232 Wis. 2d 315606 N.w2d 275 orderto prevent escape or enforce discipline or for violation of
A probationer has the right to refuse probation not only wheffirsigranted but - probation.
atany time while serving it. State McCready 2000 WI App 68234 Wis. 2d 1.0, s . .
608N.W.2d 762 (4) Thedivision of hearings and appeals in the department of
Sub.(2) applies to all sentences pronounced at the same time, whether groupdninistrationshall make either aelectronic or stenographic
togetherbecause they are related or because of convenience.. St8lbaum63 recordof all testimony at each probation revocation hearl“ﬁlya
F.3d 537(1995). U 8 - .
(1995) division shallprepare a written transcript of the testimony only at
the request of a judge who has granted a petition for judicial

973.10 Control and supervision of robationers. . ; e ! .
b b review of the revocation decision. Each hearing notball

(1) Imposition of probation shall have thefeft of placing the . X - . h
defendanin the custody of the department asfall subject the includenotice of theprovisions of thls subsectlo_n and a statement
defendanto the controbf the department under conditions set 12t @ny person who wants a written transcript may record the
the court and rules and regulations establishgthe department '€&ringat his or her own expense.

. : istory: 1971 c. 2981975 c. 41157, 199 1977 ¢.347 1981 c. 501983 a. 27
for the supervision of probationers, parolees and persons 195, 1085 2, 263.8: 1989 a. 31107 1995 a. 96387 1097 a, 263

extendedsupervision. Judicial Council Note, 1981:Sub.(2) (a) has been amended to clarify that, upon
(1m) (a) The department may order that a probationer piﬁvocatiomf probation of an éénder from whom sentence was originally withheld,

. . . .fhe court must impose sentence in accordance svi#i73.15. That section now per
form communityservice work for a public agency or a nonprofikyts the court to order that any sentence be concurrent with or consecutive to-any sen

charitableorganization. An order may appbnly if agreed to by tenceimposed at the same time or previougBill 341-A]
the probationer anthe oganization or agencyThe department Beforeprobation can be revoked the department must hold a hearing and make a

; [ ; ; rd so that on judicial review it can be determined whether the department acted
shallensure that the probatloner IS prowded a written Statemeng?gﬁrarily or capriciously Thehearing need not be formal. State ex rel. Johnson v

the terms of the community service order and shall monitor tlagdy,50 Ws. 2d 540185 N.w2d 306
probationer’scompliance with thecommunity service order  Revocationof probation is an integral part of the sentencing process; a defendant

Compliancewith this subsection does not entitle a probationer fgentitled to assistane# counsel at parole or probation revocation hearings without
regardto whetheithe hearing occurs in a withheld sentence or a postsentenee situa

creditunder s973.155 tion. Oestrich vState55 Ws. 2d 222198 N.W2d 664
(b) Any omanization or agency actirig good faith to which  Sinceprobation revocation hearings are independent from the original conviction
a probationer is assigned under an order under this subsecrionaﬁ%genten0|ng, a judge disqualified in the original case may preside at the hearing
1N

. ity f ivil liability i f $25.000 f t € absence of a challenge. Statéuller 57 Ws. 2d 408204 N.W2d 452
Immunity from any civil liability in éxcess o ! or acts or Witnessesat aprobation revocation hearing need not be sworn. St&enard,

omissionsby or impacting on the probationéFhe departmertiitas 57 wis. 2d 61, 205 N.w2d 374
immunity from any civil liability for acts or omissions by or ABA Standards Relating to Probation are adopted and applied. State ex rel. Plotkin
impactingon the probationer regarding the assignment under tHi§/&SS Dept63 Ws. 2d 535217 N.W2d 641 _ _
subsection A certiorari proceeding in the committing court to revierewocation of parole
' . . . . or probation is not a criminal proceeding. State ex rel. Hand8&SS Dept64 Ws.
(2) If a probationer violates the conditions of probation, thei367 219 N.w2d 267

departmenbf corrections may initiate proceeding before the The right of adefendanto counsel at a preliminary revocation hearing is within

L . . P the discretionof the department based on the need to meet the applicable due process
division of hearings and appeals in the departmeatlofinistra . iements State ex rel. Hawkins Bagnons4 Wis. 2d 394219 N.W2d 252

tion. Unless waived by the probationarhearing examiner for the A gefendant whose probation was transferrefietmessee and clged with a
division shall conduct an administrative hearing and eater violation of probation there was deniede process when the revocation hearing was

ordereitherrevoking or not revoking probation Upon request dieldin Wisconsin and the department refugedllow deposition of witnesses iefi-
' nessee.When the witnesses’ testimony is of a direct and unequivocally exculpatory

either party the administrator of the division shall review th@atyrerather than cumulative, character background testimortiiat might have
order. If the probationer waives the final administrative hearinggenadequately presented by deposition éida¥it, an opportunity to present live

the secretary of corrections shall enter an order either reVOkingit/‘%%imonyWith cross—examination of the witnesses is required. Btatel. Harris

not revoking probation.If probation is revoked, the department” -onmidt09 Ws. 2d 668230 N.\w2d 890
gp AT p ! p Departmenprobation filesand records are public records and admissible as such

shall: ata probation revocation hearing. State ex rel. Prellwigchimidt,73 Wis. 2d 3%

(a) If the probationer has not already been sentenced, order2 Tim.ewéi)iriziﬁ jail awaiting revocation is deducted from a maximum sentence
pro_batlone'brc,’Uth before the court for sentence which shath despitethe option available to the defendant to spend the time in prison. State ex rel.
beimposed without further stay under93.3.15 or Soliev. Schmidt,73 Wis. 2d 76 242 N.W2d 244
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Whenthe department overrules its hearing examiner and revokes probatiorhyt the court. The defendant is not on probation und&7809

mustprovide a statement of the evidence relied upon and the reasons for revo : ; i
probation. Ramaker vState73 Wis. 2d 563243 N.W2d 534 4Pf1973.10and the department is not responsible for supervising

A warrantless search by a probatioficef was constitutionally permissible when Nim or her A court may place a defendant under giipprior to
probable cause existed for théicdr's attempt to determine whether the probationeconviction only if a deferred prosecution agreement is reached

hadviolated probation. State Varrell, 74 Wis. 2d 647247 N.W2d 696 unders.971.40 In that case, the person is subject to the eondi

oo o ) e B o Nniae a6 9" Pf"e tions set by the court under this section ahel conditions pro

The court exceeded its jurisdiction by releasingdbéendant on bail pending revo  Vided in the agreement.

cationproceedings. State ex rel. DH&SSSecond Jud. CiCt.84 Wis. 2d 707267 (4) TerM. The court shall set the Iength of the orarehich

N.W.2d373(1978). : :
Equalprotection does not require symmetry in probation and parole systems. SHR@Y NoOt exceed 2 years unless extended pursuanhta@ang

v. Aderhold,91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979). undersub.(5). When thedefendant has satisfied the conditions
A probatione's due process right to prompt revocation proceedings was nrot trgf the orde,rthe court shall dischge the defendant and dismiss

geredwhen the probationer was detained as a result of unrelated criminal proc : : : o
ings. State ex rel. Alvarez votter 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979). 4ffe chages against thdefendant if a judgment of conviction was

Probationcan be revoked for violation of a criminal statute even absent a writ&iPt previously entered.
probationagreementState ex rel. RodriguezDH&SS,133 Wis. 2d 47393 N.w2d (5) FAILURE TO COMPLY WITH ORDER. (a) Ifthe defendant is

105(Ct. App. 1986). - e
A probation dicer may conduct a warrantless search. That the underlying eonv@”egedto have violated the conditions of an order under @b.

tion is subsequently overturned does not retroactively invalidate a warrantless setfigacourt may hold a hearing regarding the allegations. The court
?gé%‘; probation dicer. State vAngiolo,207 Ws. 2d 559558 N.W2d 701(Ct. App.  ghall notify the defendant at least 7 days prior to ho|d|ng any such
A probationer has a right to a competedetermination when during a revocation hearmg' Atthe heanng’ the defendant has the I’Ight to eadreof

proceedinghe administrative law juddeas reason to doubt the probaticaeompe  following:
tence. Thedetermination shall be made by the circuit court in the county of sentenc 1. Counsel
ing, which shall adhere to ss. 971.13 and 971olthe extent practicable. State ex ' )
rel. Vanderbeke MEndicott,210 N.W2d 503 563 N.W2d 883(1997). 2. Remain silent.
Becausen administrative decision may be reviewed upon a timely petitiaefor . .
tiorari, an adequate remedy exists at law to correct defects and relief under habeas3- Present and cross—examine witnesses.
COI’pUSdWi” I'E(ét be gran;%%.) State ex rel. Reddialster 215 Ws. 2d 178572 4. Have the heanng recorded by a court reporter
N.W.2d 505 (Ct. App. 1998). . o
A certiorari proceeding to review a probation revocation must be heard in-the cir () The court may extend the period of supervision fotoup
cuit CO(LjJI’T of conviction,dbut it(need ;wt be by the same branch. Drehwarz225 45 days to accommodate a hearing under this subsection.
Wis. 2d 362592 N.W2d 623(1999). . . .
Sub(2) is constitutional. Probation and probation revocatiomihin the powers (c) Failure of the defendant to appedra hearing under this

sharedby the branches of government. Legislative delegation of revocation to §gbsectiortolls the running of the period of supervision.
executivebranch does not unduburden or substantially interfere with the judieiar

y's constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d (d) If the court finds that the violation occurred, it may impose

637,594 N.w2d 772(1999). . . ) asentence, revise the conditions of the order or allow the order to
Sub. (2) prohibits judicial revocation of probation by the trial courts. State Yontinue

Burchfield, 230 Ws. 2d 348602 N.W2d 154(Ct. App. 1999). .

Whenprobationer or parolee is clgad with a crime and may have otherwise vio  (6) OTHER MODIFICATIONS TO ORDER. At any time prior to the
latedconditions of release, revocation hearings based on the non-criminal Vi°|ati@3?pirati0n of the order the court may shorten the Iength of the

shouldbe held without delays5 Atty. Gen. 20. . .
Statemay require probation fiéers, among other “peacefioers”, to be U.S. citi orderor m0d|fy theconditions of the orderThe court shall hold

zens. Cabel vChavez-Solido454 U.S. 4371982). a hearing regarding a determinationder this subsection if the
Revocationof probation without a hearing is a denialdafe process. Hahn v defendanbr district attorney requests a hearing_
Burke, 430 F2d 100 History: 1991 a. 2531993 a. 213

A probation revocation hearing may be administrative. Retained or appointed
counselmust be allowed to participate. Gunsolu§agnon454 F2d 416 .
Probation revocation; right to a hearing and to counsel. 1971 WLR 648. ~ 973.12  Sentence of a repeater or persistent repeater

Probation and parole revocation irisabnsin. 1977 WLR 503. (1) Whenevena persorchaged with a crime will be a repeater or
] ] ) apersistent repeater unde©89.62if convicted, any applicable
973.11 Placements with volunteers in probation pro - prior convictions may be alleged in the complaint, indictment or

gram. (1) PLacemenTs. If a person is convicted of or pleadsinformation or amendments so alleging at any time before or at
guilty or no contest to one or more misdemeanors for whimh  arraignmentand before acceptance of guiga. The court may
datoryperiodsof imprisonment are not required, if the chief judg@pon motion of the district attorngygrant a reasonable time to

of the judicial administrative district has approved a volunteersiitvestigatepossible prior convictions before accepting a plea. If
probation program established in the applicable coantyif the the prior convictions are admittdxy the defendant or proved by
court decides that volunteer supervision under the progvdin the state, he or she shall be subject to sentence unglige $2

likely benefit the person and the community and subject tovthe unlesshe or she establishes that he or she was pardoned on
itationsunder sub(3), the court may withhold sentence or judggroundsof innocence for any crimeecessary to constitute him or
mentof conviction and order that the person be placed with thadr a repeater or a persistent repeatén official report of the
volunteersin probation program. Except as provided in €8)). F.B.I. or anyother governmental agency of the United States or of
the order shall provide angonditions that the court determineshis or any other state shall be prima facie evidence of any eonvic
arereasonable and appropriated may include, but need not beion or sentence therein reported. Any sentence so reported shalll

limited to, one or more of the following: be deemed prima facie to have been fully served in actual cenfine
(a) A directive to a volunteer to provide one or more of the foinentor to have been served for such pebtime as is shown
lowing functions for the defendant: or is consistent with the report. The court shall take judicial notice
1. Role model. of the statutes of the United States and forsigtes in determin
2. Informal counseling. ing whether the prior conviction was for a felony or a misde
meanor.

i' Eigﬁ:)?:nrgoor;lioc?nnd%t-ions set by the court (2) In every case of sentence undeB39.62 the sentence
s . y i ' shallbe imposed for thpresent conviction, but if the court indi

(b) Any requirement that the coumtay impose under873.09  catesin passingsentence how much thereof is imposed because
(19). (1x), (4) and(7m). the defendant is a repeatérshall not constitute reversible error

(2) ApPrOVAL OF PROGRAMS. In each judicial administrative butthe combined terms shall be construed as a single sentence for
districtunder s757.6Q thechief judge of the district may approvethe present conviction.
volunteersin probation programs established in the disfiact  History: 1993 a. 289
placementsmder this section. This section does not authorize two sentences for one citage vUpchurch,

. . . 101Wis. 2d 329305 N.W2d 57(1981).
(3) Status. A defendantho is placed with a volunteers in Becauses. 939.62 authorizes penalty enhancement only when the maximum

probationprogramunder sub(1) is subject to the conditions setunderlyingsentencés imposed, the enhancement portion of a sub-maximum sen
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tencewas an vacated as an abuse of sentencing discretion. .${arei,119 Wis.  defendant if thexewsentence is permitted by the lavtate vHolloway 202 Ws.

2d 612 350 N.W2d 633(1984). 2d 695 551 N.W2d 841(Ct. App. 1996).
A report under sub. (1) must contain critically relevant factsrder to support This section commands that all sentences in excess of that authorized thy law
penaltyenhancement. StateRarg 119 Ws. 2d 651350 N.W2d 640(1984). declaredvoid, including the repeater portion of a sentence. Prior postconviction

it ian s di motionsthat failed to challenge the validity of the sentence do not bar seeking relief
151;%2%‘3 Zgztzré%olliﬂs\t;gg ggoa(lrggiiter allegation is discussed. Skdefwal, from faulty repeater sentences. StatElowers221 Ws. 2d 20586 N.W2d 175(Ct.

No amendment to a ctging document to add a repeater allegation may be maé'\é)p' 1998).
afterarraignment and acceptance of any plea. Staartin, 162 Ws. 2d 883470 L
N.W.2d 900(1991). 973.135 Courts to report convictions to the state

_A post-plea amendment of a repeater allegation in giogadocument that mea  syperintendent of public instruction. (1) In this section:
ningfully changes the basis @rhich possible punishment can be assessed is barred.

Statev. Wilks, 165 Ws. 2d 102477 N.W2d 632(Ct. App. 1991). (a) “Educational agency” has the meaning given 15.31

A guilty plea withouta specific admission to repeater allegations is nficaift (1) (b).

{0 establish the fact to impose th f lty enBateszim- ; , . :
mermann185 Wo. 2d 549518 N.W2d 303(CE App. 1008y o m (b) “State superintendent” means the state superintendent of

Whena defendant does not admit to habitual criminality when entering a no confatblic instruction.

plea, the state must prove the alleged repeater status beygasbaableloubt. State ; i ;
V. Theriault 187 Ws. 2d 125522 N W2d 254(Ct. App. 1994). (2) If acourt determines that a person convicted of a crime

Fora repeater enhancer to apythe prior conviction must be alleged prior to thesPecifiedin ch.948, includinga crime specified in €£48.015 a
entryof a plea, but an error in tirformation regarding the penalty may be correctedelony for whichthe maximum term of imprisonment is at least 5
whenan amendment will caus® prejudice. State Gerard,189 Ws. 2d 505525 years Ath degree sexual assault unde4€.225 (3mpr a crime
N.W.2d 718(1995). ) ; A i : -

Proofof repeater status must be made prior to sentencing. Judicial notice of pm)rWhl(:h the victim was a Chlld‘ IS. employed by a.n educational
convictionsat a postconviction hearing was impropstate vKoeppen195 Ws. — agencythe clerk ofthe court in which such conviction occurred

2d 117,536 N.W2d 386(Ct. App. 1995). shall promptly forward to the state superintendtv record of
Gerard is not limited to clerical errorshere the information correctly allegas  ~gnviction
defendant'sepeater status, a post—arraignment amendment to the information does ’ Lo . .
notviolate this section dsng as it does notfatt the suficiency of the notice to the (3) If a conviction undesub. (2) is reversed, set aside or
gige“dv"’\‘/”zt;%g"i?gi”'gp'gs fégg)’ repeater status. \5@anpbell 201 Ws. 2d 777 yacatedthe clerk of the court shall promptly forward to the state
Therequirements for establishing priofeises in s. 973.12 are not applicable toSUpenntendena, certificate stating that the conviction has been
the penalty enhancement provisions under chs. 341-349, including drunk driviigversedset aside or vacated.
offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).  History: 1991 a. 421995 a. 271997 a. 2735.
Statev. Wideman 206 Wis. 2d 90556 N.W2d 737(1996) and State Bpaeth206
Wis. 2d 134556 N.W2d 728(1996). . ;.
Sub.(1) does not require that the periofincarceration under s. 939.62 (2) mustd73.14  Sentence to house of correction. (1) In addition

bealleged in the chging document. State $quires211 Wis. 2d 873565 N.Ww2d  to the authority inss.302.18and303.18 prisoners sentenced to

309 (Ct. App. 1997). L .
Whenthe record established that efendant fully understood the nature of thea county jail may be transferred by the stiedfa house of correc

repeatechage against him, the defendanib contest plea to the information, which tion without court approval.
chargedhe defendant as a repeater on all counts, constituted an admission under ¥2) Prisonersconfined inthe house of correction may be trans
973.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(Ct. App. 1999). ferred by the superintendent of the house of correction to the

973.125 Notice of lifetime supervision for serious sex countyjail WlthOUt court approval .

offenders. (1) Whenever a prosecutor decides to seek lifetime (3) A prisoner sentenced to a county jail or the hoofse
supervisionunder s939.6150f a person chgedwith a serious Correctionbeingheld in a county jail awaiting trial on another
sexoffense specified in ©39.615 (1) (b) 1.the prosecutor shall, chargeshallbe deemed to be serving the county jail or house of
atany time before or at arraignment and befareeptance of any correctionsentence and shall be given credit on the sentence as
plea, state in the complaint, indictment or information or amendrovidedin s.302.430r 303.19

mentsto the complaint, indictment or information that the-pro History: 1977 ¢. 1261989 a. 31

zieocnutLllcr)]gv(\a/lrII!;%%I.(stfshave the person placed on lifetime superVé73.15 Sentence, terms, escapes. (1) Except as provided

in 5.973.032 all sentences to thei¥¢onsin state prisons shhé

. i h for one year or moreExcept as otherwise provided in this section,
sion under s.939.6150f a person chged with a serious SeX | sentences commence at noon on the dagutence, but time
offensespecified in $939.615 (1) (b) 2.the prosecutor shall, at i elapses after sentence while the convictdender is at
anytime before or at arraignment and before acceptance of #e on bail shall not be computed as any part of the term of
plea,do all of the following: imprisonment.

(a) State inthe complaint, indictment or information or amend (2) (a) Except as provideth par (b), the court may impose

mentsto the complaint, indictment or information that the-proasmany sentences as there are convictions and may provide that

secutionwill seek to have the person placed on lifetime superdpny s,ch sentence be concurrent with or consectaieay other
sion under s939.615 sentencémposed at the same time or previously

(b) Allege in the complaint that the violatievith which the b) The court may not impose a sentence to the intensive sanc
personis chaged is a serious sexfense under €39.615 (1) (b) tior(ls)program conse)::utive tg any other sentence. The court may
becausene of the purposes for the conduct constitutingitle- ot jimpose a sentence to the intensi@actions program coneur
tion was for the persos'sexual arousal or gratification. rentwith asentence imposing imprisonment, except that the court

(3) Beforeaccepting a plea, the court mapon motion of the may impose a sentence to the program concurrent with an
district attorney grant a reasonable time to investigate whethghposedand stayed imprisonment sentence or wifirison sen
lifetime supervision may be necessary for a defendawhether tencefor which the diender has been released on extersigube
oneof the purposes for the conduct constituting a violation witfision or parole. The court may impose concurrent interssve
which a defendants chaged was for the defendasitsexual tions program sentences. The court may imposénsemsive
arousalor gratification. sanctionsprogram sentence concurrent to probation. The court

History: 1997 a. 275 may impose any sentence for an eschpen a sentence to the
. intensivesanctions program concurrent with gentence to the
973.13 Excessive sentence, errors cured. In anycase ntensivesanctions program.
wherethe court imposes a maximum penalty in excess of that(s) Courts may impose sentences to be servehisie or in

authorizedby law such excesshall be void and the sentence shajl o ¢ rrently with a sentence being served or to be served in
be valid only to theextent of the maximum term authorized b federal institution or an institution of another state.

statuteand shall stand commuted without further proceedings. . ) .
This section caps the length of a sentence reduced thérghydoes not address (4) Whena coyrt orders a jsentence to thsthsm.state prs
otheraspects or conditions of sentencing. The sentencingayrtesentence the ONSto be served in whole or in part concurrently witteatence

(2) Whenevera prosecutor decides to seek lifetimepervi
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beingserved or to be served in a federal institution or an institutior® commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
of another state: tenceof a defendant who commits a crime while servingcttramitment. Whether
: to stay the sentence while the commitment isfiecér to begin the sentence imme

(a) The court shall order the department to immediadétym  diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d
the appropriate authorities in the jurisdiction where the prior seff4 74 N-W2d 660(1998). . . .
Sub. (2) authorizes a trial court to impose a sentence consecutive to a previously

tenceis to be served that the convicteteafleris presently avail imposedsentence upon revocation of parole on that sentence. Prior revocation of
ableto commence or resume serving that sentence; and paroleon the earlier sentenéenot required before a consecutive sentence may be

. . . issued. State.\Cole, 2000 WI App 5233 Ws. 2d 577608 N.w2d 432
(b) The trial and commitment records requwed unders.os Overcrowding does not constitute legal cause under (8Y @ptty. Gen. 165

shallbe delivered immediately to the warden or superintendent of

the V_\ﬁsconsin institution designated as the reception centerdes 155 Sentence credit. (1) (@) A convicted dender
receivethe convicted dénder when he or she becomes availablgha|ipe given credit toward the service of his or her sentence for
to Wisconsin authorities. all days spent in custody in connection with the course of conduct
(5) A convicted dfender who is madavailable to another for which sentence waiposed. As used in this subsection,
jurisdiction under ch976 or in any other lawful manner shall be“actual days spent in custody” includes, without limitation by
creditedwith service of his or her 1&tonsin sentence or commit enumeration,confinementrelated to an énse for which the
mentunder the terms of 8§73.155for the duration of custody in offenderis ultimately sentenced, or for anther sentence arising
the other jurisdiction. out of the same course of conduct, which occurs:
(6) Sections302.11and304.06are applicable to an inmate 1. While the diender is awaiting trial;
servinga sentence to thei¥¢onsin state prisons for a crime com 2 \while the dfiender is being tried; and
mitted beforeDecember 31, 1999, but confined in a federalinsti 3 \yhjle the ofender is awaiting imposition of sentence after
tution or an institution in another state. trial.

(p If a clo\r/\\}/icl'l[ed dlfendefrt escapes, thr? tlilme dburing which dhe (b) The categories in pgg) include custody of the convicted
or she |squa ully at lge after escape shall not be computed gtangerwhich is in whole or in part the result of a probation,
serviceol the sentence. extendedsupervisioror parole hold under 804.06 (3)or973.10

(8) (a) The sentencing court may stay execution of a senteffgg placed upon the person for the same coursemduct as that
of imprisonment or to the intensive sanctions program only: resultingin the new conviction.

1. For legal cause; (2) After the imposition of sentence, the court shall make and
2. Under s973.09 (1) (g)or entera specific finding of the number of days for whigntence
3. For not more than 60 days. creditis to be granted, which finding shall be included in the§judg

(b) If a court sentences a person undéx78.03 (5) (bythis MeNt of conviction. In the case akvocation of probation,
subsectiorapplies only to the first period of imprisonment. ~ €Xténdedsupervision or parole, tfiepartment, if the hearing is
History: 1973 c. 901977 c. 347353 447: 1981 c. 50292 1983a, 5281989 Waived,or the division of hearings and appeals in the department
a. 31 85,1991 a. 391993 a. 791995 a. 3901997 a. 283 of administration, in thease of a hearing, shall make such a-find

Judicial Council Note, 1981:Sub. (2) has been simplified to allow a count, ing, which shall be included in the revocation order
imposinga criminal sentence, to order that it be concurrent with or consecuéing to . . . .
othersentence imposed at the same time or previotRe prior statute, athough  (3) Thecredit provided in sul{1) shall be computed as if the
lengthier andmorecomplicated, failed to achieve its apparent purpose of allowingonvictedoffender had served such tirimethe institution to which
consecutivesentencingn situations involving probation and parole revocations|
escapesetc. See Drinkwater Btate59 Wis. 2d 60(1975); Guyton vState 69 Ws. heor she has b_een Se_ntenFed' .
2d 663(1975); Bruneau.\State77 Wis. 2d 166(1977); Smith vState85 Wis. 2d (4) The credit provided in sulfl) shall include earned good

650(1978); and Donaldson $tate 93 Ws. 2d 306(1980). time for those inmates subject td362.43 303.07 (3)or 303.19

Thisrevision allows sentencés be made consecutive to any previously or simul i i i
taneouslyimposed sentence, without regard to whether leadér is “then serving” (3) serving sentences of one year or less and confined in a county

such sentence, is subject to parole revocation proceedings, or has received a ned@dbnnouse of correction or county reforestation camp.

tence between the time of an escape and a return to a state fabitityevised statute (5) If this section has not been applied at sentencing to any
alsogoverns the sentencing of probationers by virtue ottbss—references in ss. . . .
973.09(1) (a) and 973.10 (2) (a). [Bill 341-A] personwho is in _cgstody or to any person who is on probatlon,
Judicial Council Note, 1981:Sub. (8)has been added to specify the circumstance@Xtendedsupervisionor parole, the person may petition the
underwhich execution of a sentence of imprisonment may be stayed(apeefer  departmento be given credit under this sectiddpon proper ver

enceshe rule of Reinex.\State, 51 . 152 (1881) and ¥étonv. State28 Ws. 2d e |+ . e . .
136 (1965), wherebgexecution can be stayed for “legal cause”, such as during thfécatlon of the facts alleQed in the petition, this section shall be

pendencyof an appeal. Pafb) cross—references the probation statute. (s new  appliedretroactively to the person. If the department is unable to
It allows the court to delay the commencement of a sentence for up to 60 days. déeerminewhether credit should be given, or otherwise refuses to

Wisconsinsupreme court recently held that courts have no authority to stay execu : : e :
of a sentence of imprisonment in the absence of such a stgtatergion or legal ‘éﬂﬂ/ard retroactive credit, the person may petition the sentencing

cause. State vBraun,100 Ws. 2d 77(1981). [Bill 736-A] courtfor relief. This subsection applies to any person, regardless
Under s973.15 (2) and (3), a court may impose sentence consecutive to an cddf-the date he or she was sentenced.

of-state sentence. StateToy, 125 Wis. 2d 216371 N.W2d 386(Ct. App. 1985). (6) A defendant aggrieved by a determination by a court under
A sentencingourt has authority to stay a sentence and order it be served eons

i&u i li h
tive to a ss. 345.47 and 973.07 commitment for failure to pay fine and penalty assH3ES SECtion may appeal in accordance witBG2.30

ment. State vStrohbeen]47 Ws. 2d 566433 N.W2d 288(Ct. App. 1988). History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256, 1989 a.
An adult sentence cannot run consecutivejtvenile disposition. State Woods, 31, 107, 1997 a. 283
173Wis. 2d 129496 N.W2d 144(Ct. App. 1992). Thetrial court did not abuse its discretion duriegentencing when it refused to

The sentence of a defendant convicted of committing a crime while committgéye the defendant credit for time served on an unrelated conviction that was voided.
undera prior not guilty by reason of mental incompetence commitment under§atev. Allison, 99 Ws. 2d 391298 N.W2d 286(Ct. App. 1980).
971.17may not be served concurrent with the commitment. StaSzwiczewski, This sectiorgrants credit for each day in custody regardless of the basis for con
209Wis. 2d 1561 N.w2d 781(Ct. App. 1997). finementas long as it is connected to thenke for which sentence is imposed. State
Sub. (2) authorizes a trial court to impose a sentence consecutive to a previotiiibert, 115 Ws. 2d 371340 N.w2d 511 (1983).
imposedand stayed sentence where the previous sentence is to be served only updfhenthe intended sentence was valid, but the judge did not follow the procedures
revocationof probation and probation has not yet been revoked. StEt@mpson, —underthis section, the appropriate remedy was to modify the sentence to conform it
208Wis. 2d 253559 N.w2d 917(Ct. App. 1997). to the requirements of this section. Statéalker, 117 Ws. 2d 579345 N.W2d 413
A court may not order a prison sentence consecutive to an s. 971.17 commitréR84)- .
A sentence can only be imposed concurrent or consetutvmther sentence. State “Custody” must result from the occurrence of a legal evertdgess, or authority
v. Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997). thatoccasions, ois related to, confinement on a dajefor which the accused is ilti
The power under sub. (2) to impose consecutive sentencesalogmnt authority Matelysentenced. StateDemars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984).
to impose a sentence to be served consecutively to jail time being served as a condhenan ofendercommitted robbery and 24 hours later fled from dicerf the
tion of probation. State Wloran,214 Ws. 2d 383571 N.W2d 454(Ct. App. 1997).  offenderwas not entitled to credit toward the robbery sentence for time served the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/973.08
https://docs.legis.wisconsin.gov/document/statutes/1999/ch.%20976
https://docs.legis.wisconsin.gov/document/statutes/1999/973.155
https://docs.legis.wisconsin.gov/document/statutes/1999/302.11
https://docs.legis.wisconsin.gov/document/statutes/1999/304.06
https://docs.legis.wisconsin.gov/document/statutes/1999/973.09(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/973.03(5)(b)
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1977/347
https://docs.legis.wisconsin.gov/document/acts/1977/353
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1981/50
https://docs.legis.wisconsin.gov/document/acts/1981/292
https://docs.legis.wisconsin.gov/document/acts/1983/528
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/85
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1993/79
https://docs.legis.wisconsin.gov/document/acts/1995/390
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%2060
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20663
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20663
https://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20166
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20650
https://docs.legis.wisconsin.gov/document/courts/85%20Wis.%202d%20650
https://docs.legis.wisconsin.gov/document/courts/93%20Wis.%202d%20306
https://docs.legis.wisconsin.gov/document/courts/28%20Wis.%202d%20136
https://docs.legis.wisconsin.gov/document/courts/28%20Wis.%202d%20136
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/125%20Wis.%202d%20216
https://docs.legis.wisconsin.gov/document/courts/371%20N.W.2d%20386
https://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20566
https://docs.legis.wisconsin.gov/document/courts/433%20N.W.2d%20288
https://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20129
https://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20144
https://docs.legis.wisconsin.gov/document/courts/209%20Wis.%202d%201
https://docs.legis.wisconsin.gov/document/courts/561%20N.W.2d%20781
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20253
https://docs.legis.wisconsin.gov/document/courts/559%20N.W.2d%20917
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20584
https://docs.legis.wisconsin.gov/document/courts/568%20N.W.2d%20307
https://docs.legis.wisconsin.gov/document/courts/214%20Wis.%202d%20383
https://docs.legis.wisconsin.gov/document/courts/571%20N.W.2d%20454
https://docs.legis.wisconsin.gov/document/courts/216%20Wis.%202d%20494
https://docs.legis.wisconsin.gov/document/courts/216%20Wis.%202d%20494
https://docs.legis.wisconsin.gov/document/courts/574%20N.W.2d%20660
https://docs.legis.wisconsin.gov/document/courts/233%20Wis.%202d%20577
https://docs.legis.wisconsin.gov/document/courts/608%20N.W.2d%20432
https://docs.legis.wisconsin.gov/document/oag/vol76-165
https://docs.legis.wisconsin.gov/document/statutes/1999/973.155(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/304.06(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/973.10(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/973.10(2)
https://docs.legis.wisconsin.gov/document/statutes/1999/973.155(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/973.155(1)
https://docs.legis.wisconsin.gov/document/statutes/1999/302.43
https://docs.legis.wisconsin.gov/document/statutes/1999/303.07(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/303.19(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/303.19(3)
https://docs.legis.wisconsin.gov/document/statutes/1999/809.30
https://docs.legis.wisconsin.gov/document/acts/1977/353
https://docs.legis.wisconsin.gov/document/acts/1979/154
https://docs.legis.wisconsin.gov/document/acts/1983/377
https://docs.legis.wisconsin.gov/document/acts/1983/528
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1987/403,%20s.%20256
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%20391
https://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20286
https://docs.legis.wisconsin.gov/document/courts/115%20Wis.%202d%20371
https://docs.legis.wisconsin.gov/document/courts/340%20N.W.2d%20511
https://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20579
https://docs.legis.wisconsin.gov/document/courts/345%20N.W.2d%20413
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%2019
https://docs.legis.wisconsin.gov/document/courts/349%20N.W.2d%20708

973.155 SENTENCING Updated 99-00Wis. Stats. Database 18

lljgtzierse'rz\tenciéorgeeing oficer. State vGavigan,122 Wis. 2d 389362 N.W2d (2) Upon default of the defendantorporation or limited
(Ct. App. 1984). . . liability company or upon conviction, judgment for the amount of

Whena probationer is arrested for a 2nd crime and consequently begins seriﬁg fi hall b d

time for the first crimepo credit toward the 2nd sentence is required for time serv ine shall be entered.

underthe first sentence. StateBeets,124 Ws. 2d 372369 N.W2d 382(1985). (3) A judgment against a Corporation or limited ||ab|||ty com
No credit was due for time spent in a drug treatment facility as condition of-prol i i i ;

tion when the defendant was not in actual “custody” at the facility within meani r.]ySh_a” be collected in the same manner as in civil actions.

of this section and s. 946.42. Stat€ubb,135 Ws. 2d 181400 N.W2d 9(Ct. App. History: 1993 a. 12

1986).

) ClreditL:jr_]d%r this secti(t)]n is given on a day—to-day basis,s\ggh iﬁ ncﬁg \t/)\(;dupli@s?S,lS Notice of rights to appeal and representation_

tively credited to more than one consecutive sentence. ticher S- (1) In this section, “postconviction reliefind “sentencing” have

2d 86 423 N.w2d 533(1988). - ’ .
A defendant is nagntitled to credit against a sentence for time spent under hor“ge meamng_s a_scrlbed in809.30 (1)

dsetentlosn-Stdalte vll;%tt\%l‘lgc}/\llsé 2?2%0L4\‘/1\112 y-%%dg%ﬂ- ?88'41989)' Seealso  (2) Thetrial judge shall personalipform the defendant at the
tatev. Swadley S: 9 ' (Ct. App. 1994). time of sentencing ofhe right to seek postconviction relief and,

A defendant is entitleth credit against a sentence for the period during which hg .~ . . . .
wasdenied admission to a courjail due to overcrowding; howevehe defendant if indigent, the right to the assistance of the state public defender

is not entitled to credit for timas of the date he was to have reported to jail to serve (3) Before adjourning the sentencing proceeding, the judge

thesentence. State Riske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989). . .
Pre-sentenceredit must be applied to each of the concurrent terms to which tﬁpa” direct the defendant and defendauttial counseto sign a

defendant is sentenced. StatiVard, 153 Ws. 2d 743452 N.W2d 158(Ct. App. ~ form to be entered in the recoridgicating that the lawyer has
1989). counseledhe defendant regarding the decision to seek postcon
Outof state presentence confinement wiiile defendant was on parole fronsW  vijction relief, and that the defendant understands that a raftice

gg?;'gvr?oﬁ‘gﬁgﬂt_ bset;tﬁ\%g%3196%”5\}5_5%25?3;22% rﬁ?&g@”ﬁ&%&?mﬁﬁ"lé@&i intentto pursue postconviction relief must be filed in the trial court

Whena waiver of juvenile jurisdiction is granted, secjuneenile detention time  Within 20 days after sentencing for that right to be preserved.

is eligible for credit consideration under this section as if it were jail time, retroactive i i
to the date of the filing of the juvenile petition. StatBaker179 Ws. 2d 655508 . %4)hTZe]!Udge S?)alfl d”‘e?t t.he dhefefndmgoqnseLtO Confel;j.
N.W.2d 40 (Ct. App. 1993). with the defendant before signing the form, during the proceeding

The definition of “custody” in s. 946.42 (1) (a) is used to determihether aper OF @s soon thereafter as practicable, and may make appropriate
son is (Ijn custody for sentence credit purposes. Stsevelin204 Ws. 2d 127554 ordersto allow the defendant to confer with counsel before being
N-W.2d521(Ct. App. 1996). t(gansferrecto the state prison. The defendant shall be given a copy

A person confined on a probation revocation or change in intensive sanctionspf%h £
to an arrest for a subsequent crime is not entitled to credit under sub. (1) againstth € form.

sentencéor the subsequent crime although the confinement was triggered by-the sub i icti i

sequentrime. State.vAbbott,207 Wis. 2d 621558 N.W2d 927(Ct. App.1996). def(e?r)1dg.rt?:rlciji?fggl.ldr?snet|(:15$‘lsal.{|ef?|écjtf$;éigee l%%sjﬁggvéCtlggéﬂgng’
Sub.(1) (a) provides sentence credit only for custody connected to thgeshar y '

which the custody resulted from.irfie served as the result of a bail jumping gkar (2) (b).

wasnot credited against a sentence for sexual assault although the bail condition vidlistory: Sup. Ct. Orderl23 Ws. 2d xi (1985).

latedwas in the sexual assault case. SteBeiersdorf208 Ws. 2d 492561 N.w2d Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs.

749 (Ct. App. 1997). (3) and (4) codify State.\Argiz, 101Wis. 2d 546305 N.W 2d 124(1981). Sub. (5)
Whena defendant is unable to satisfy cash—bail requirements on 2 or more uigegifies trial counse continuing duty to provide representation until appellate

latedchages, the defendant is entitled to sentence credit on botesharowever —counseiis retained or appointed. WhitmoreState 56 Ws. 2d706 203 NW 2d 56

if the defendant is committed following a finding of not guilty by reason of mentél973).[Re order e&ctive July 1, 1985]

defecton onechage, there will be no sentence credit from the commitment against

a sentence upon conviction on another of thegd®mmas the confinement after the ; f
commitments solely the result of the commitment. Statelar; 211 Wis. 2d 584 973.19 Motion to modify sentence. (1) (a) A persorsen

568 N.W.2d 307(Ct. App. 1997). tencedto imprisonment or the intensive sanctions program or
An 18-yearold on juvenile aftercare parole who was returned to juvenile detentigrderedto pay a fine who has not requested the preparation of tran

becausehe parole was revoked pending sentencing after pleading guilty to an a ; i
crimewas eligible for sentence credit for the time spent in juvenile detention priorggﬂptsun.der $809.30 (Z)may within 90 c_iays after the sentence
sentencing.State vThompson225 Wis. 2d 578593 N.W2d 875(Ct. App. 1999). Or order is entered, move the couritodify the sentence or the
Whena sentence has been withheld and probation imposed, sub. (2) gives the @ypunt of the fine.
exclusiveauthority to determine sentence credit in imposing a postprobatien sen .
tence. A person subject to electronic monitoring, but not locked in the home at night, (0) A person who has requested transcripts und%30 (2)
wasnot in custody and not entitled to sentence credit. Statson, 226 Ws.2d457, may move for modification of a sentence or fimeder s809.30
595N.W.2d 460(Ct. App. 1999). (2) (h)
“(C)ourseof conduct” in sub. (1) (a) means the specific act for whicki¢fiendant o . Lo
is sentenced. As such a defendaais not entitled to sentence credit on a later  (2) Within 90 days after a motiamder sub(1) (a)is filed, the
imposedsentence for time already served on sentences arisingtfessame criminal - coyrtshall enter an order either determining the motion or extend

isodeput diffierent criminal acts. State Tuescher226 Wis. 2d 465595 N.W2d - ° .
iﬁ??cf%p_'f;geg)_”'m'”a acts. StateTueschey s > ing the time for doing so by not more than 90 days for cause.

aceninemerton demissed il s ad o serencng eeles o (3) 1f an order determining a motion under s, (@) not
sentenceredit. State VEloyd, 2000 Wi 14232 W 20 767606 N.2d 155 enteredtimely under sub(2), the motion shall be considered
For sentence credit purposes, afenélers status constitutes custody whenever théleniedand the clerk of the court shall immediately enter an order
offenderis subject to an escape apeufor leaving that status. StateMagnuson, — denyingthe motion.
2000WI 19,233 Wis. 2d 40606 N.W2d 536 L. .
Boettcher bars a claim for dual credit when the defendant has already received the(4) An appeal from an order determiningration under sub.
jamkecreggggwslt_\ a pgtlnrz ggrﬂv\?ncgdtggtltg&dﬁfwgggtg gas already served.. Stafg)v(a) is governed by the procedure for civil appeals.
ackson pp s. . - . .
Departmentmay not grant jail credit where it is not provided for by statriieAtty. . (5) By f'_lmg a mOtlon under sut(l) (a)th_e (_jefenda}nt waives
Gen.102 his or her right to filexn appeal or postconviction motion under s.

Sentence Credit: More Than Just Math. Whites.Waw Oct. 1991. 809.30(2).
History: Sup. Ct. Orderl23 Ws. 2d xiv (1985)1991 a. 39
973.16 Time out. If an order or judgment releasing a prisoney Judicial Council Note, 1984.This section is intended as an expeditious alterna

: : o . tive to the procedure prescribed in s. 809.30 (2) when the only clajipostconvie
on habeas corpus Is reversed, the time dumhg:h the PrISONET ion relief relates to the severity of the sentence. It is not intended to alter the-substan

wasat liberty thereunder shall not be counted as part of the priséw grounds for such reliednd it restores the time limits governing such motions
er'sterm. prior to the 1978 revision of the appellate rules.
; . This section will probably be most frequently useduilty plea cases, although
History: 1993 a. 486 it is not limited to such cases. Howe\vethe defendant intends to withdraw a guilty
. . L plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro
973.17 Judgment against a corporation or limited pr_iat\]teprcr)]cedured. fMotions under thfis section should uhsualll?/ be ﬁl%?‘ b)c/‘ trfial gounsel
iahili i i iahili without the need for transcripts or for appointment ofippellate public defender
“ablllty. company . (1) I.f a corporatlon (.)r limited liability com defendant must elect between the remedies provided by this seutien809.30
panyfails to appear within the time required by the summons, t{1§. Filing a motion under this section waives relief under s. 809.30 (2). Hqwever

defaultof such corporation or limited liabilitgompany may be a defendant who has filed a notice of intent to pupmstconvictiorrelief under s.

; i : 9.30(2) (b) may invoke this remedy at any time before transcripts are ordered
recordedand the Ch@e against it taken as true, and IUdgmelﬁﬂders. 809.30 (2). If transcripts are required for prosecution of a motion under sub.

shallbe rendered accordingly (1) (a), they should be sought un®&€R 71.032).
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Sub.(4) doesnot expand the scope of appellate revite Order dective July (5) In any case, the restitution order may require that the

1,1985] P
Thereare two alternative means to seek modification of a sentence; proceed(linegfendam:io one or more of the foIIowmg.

under(1) (a) or (b). Under eithem motion must be first made in the trial court. State (@) Pay all special damages, but not general damages, substan

v. Norwood,161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991). tiated by evidence in the record, which could be recovered in a
o _ . civil action against the defendant for his or her conduct iodime
973.20 Restitution. (1g) In this section: missionof a crime considered at sentencing.

(a) “Crime considered at sentencing” means any crime for (b payan amount equal to the income lost, and reasonable
Wh|Ch the defendant was COnV|Cted and any I’ead—ln crime. Out—of—pockeEXpensemcurred, by the person against Whom a
(b) “Read-incrime” means any crime that is unaed or that crime considered at sentencimgis committed resulting from the
is dismissed apart of a plea agreement, that the defendant agrditiag of chages or cooperating in the investigation and prosecu
to be considered by the court at the time of senterasidghat the tion of the crime.
court considers at the time of sentencing the defendant for the(c) Reimburse any person or agency for amounts paid as
crime for which the defendant was convicted. rewardsfor information leading to the apprehension or successful
(1r) Whenimposing sentence or ordering probation for angrosecutiorof the defendant for a crime for which the defendant
crime for which the defendant was convicted, the court, in-addiasconvicted or to the apprehension or prosecution of the defend
tion to any other penalty authorized lay, shall order the defend antfor a read-in crime.
antto make full or partial restitution under this section to any vic (d) If justice so requires, reimburse any insusarety oother

tim of a crime considered at sentencing ibrthe victim is  personwho has compensated a victim for a loss otherwise com
deceasedp his or her estate, unlese court finds substantial Fea pensableunder this section.

sonnot to do so and states the reason on the record. Restitutlo%) Any order under sulf5) (c)or (d) shall require that all res

orderedunder this section is a condition of probation, extendegl ion to"victims underthe order be paid before restitution to
supervisionor parole served by the defendant for a crime foj;

X ; o tIherpersons.
which the defendant was convicted. After the termination o 7 If th t orders thaestitution b id t th
probation,extended supervisioor parole, or if the defendant is (7 € court orders stitution be paid to more than one
IL%Sarson,the court may direct the sequence in which payments are

not placed on probation, extended supervision or parole, rest
tion ordered under this section is enforceable in the same ma é?%trar:jsferreﬁ under sufd1) (a)hlf morethan one (;I]efendant
asa judgment ira civil action by the victim named in the order t¢> Ordered tanake payments to the same person, the court may
receiverestitution or enforced under cFB5. apportionliability between the defendants or specify joint and

. . . . severalliability. If the court specifies that 2 or more defendants

(2) If a crime considered at sentencing resulted in damageyi@ jointly and severally liable, the department or the clerk to
or loss or destruction of propertie restitution order may require,ynom payments are made under sti) (a)shall distribute any
thatthe defendant: overpaymentso that each defendaas closely as possible, pays

(a) Return the property to the owner or owselesignee; or the same proportion of the ordered restitution.

(b) If return of the property under pae) is impossible,  (8) Restitutionordered under this section does not limit
impracticalor inadequate, pay ttwvner or ownes designee the impair the right of a victim to suand recover damages from the
reasonableepair or replacement cost or the greater of: defendanin acivil action. The facts that restitution was required

1. The value of the property on the date of its damage, losoipaid are not admissible as evidence in a civil action and have
destruction;or no legal efecton the merits of a civil action. Any restitution made

2. The value of the property on the date of sentencing, less @ePayment or community service shall be sétagfainst any

value of any part of the property returned, as of the date of jgdgmentin favor of the victim in a civil action arisingut of the
return. The value of retail merchandise shall be its retail valud@ctsor events which were the basis for the restitution. The court

trying the civil action shall hold a separate hearing to determine
thevalidity and amount of any sefafsserted by the defendant.
(9) (a) If a crime victim is paid an award under @49 for any
g ﬁarising out of a criminal act, the state is subrogated to the
t

(3) If a crime considered at sentencing resultedadily
injury, the restitution order may require that thefendant do one
or more of the following:

(@) Pay an amount equal to the cost of necessary medical s of the victim to any restitution required by the court. The

Lﬂgﬁgp;ggesss'ocnr?(l)lséeri\é'gfsaé:gdaﬂﬁvt'fee;t;?éﬁtmg to physical, p hts of the state are subordinate to the claims of victims who
PSy 9 ) . havesufered a loss arising out of thefafises or any transaction
(b) Pay an amount equal to the cost of necessary physical gfiich is part of the sameontinuous scheme of criminal activity

occupathnatherapy a_n‘_j rehabilitation. . (b) Whenrestitution is ordered, the court shall inquire to see
(c) Reimburse the injured person for income lost as a resultiohn ‘award has been made unded®.and if the department of
acrime considered at sentencing. justice is subrogated to the cause of action und15 If the
(d) If the injured persos’sole employment at the time of therestitutionordered is less than or equal to the awander ch949,
injury was performing the duties of a homemalkealy an amount therestitution shall be paid only the general fund. If the restitu
sufficientto ensure thahe duties are continued until the persotion ordered is greater than the award unde®dB, the general
is able to resume performance of the duties. fund shall receive an amount equal to #veard under cl849and
(4) If a crime considered at sentencing restittedeath, the thebalance shall be paid to the victim.
restitution order may also require that the defendant pay an (10) The court may require that restitution be paid immedi
amountequal to the cost of necessary funeral and related serviagsly, within a specified period or in specified instalments. If the
unders.895.04 (5) defendanis placed on probation or sentenced to imprisonment,
(4m) If the defendant violated 840.225 948.02 948.025 theend of a specified period shall not be later than the end of any
948.05 948.06 948.070r 948.08and sub(3) (a)does not apply Periodof probation, extended supervision or parole. If the defend
therestitution order may require that the defendant panasunt, antis sentencetb the intensive sanctions program, the end of a
notto exceed $10,000, equal to the cost of necessary professiépgcifiedperiod shall not be later than the end of the sentence
servicesrelating to psychiatric and psychological care and-treatnders.973.032 (3) (a)
ment. The $10,000 limit under this subsection does not apgply (11) (a) Except as otherwise provided in this paragrdpé,
theamount of anyestitution ordered under suB) or (5) for the restitutionorder shall require the defendant to deliver the amount
costof necessary professional services relating to psychiatric asfdnoney or property due as restitutiorthe department for trans
psychologicalkcare and treatment. fer to the victim or other person to be compensatedrigtiution
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orderunder this section. If the defendanhot placed on proba 3. With the consent of the defendant, refer the disputed resti
tion or sentenced to prison, the court may order that restitutiontbh&on issues to aarbitrator acceptable to all parties, whose deter
paid to the clerk of court for transfer to the appropriate persominationof the amount of restitution shall be filed with the court
The court shall require the defendant to pay a sugehagual to within 60 days after the date of referral and incorporated into the
5% of the total amount of any restitution, costs and attofeey court's sentence or probation order

andany fines and related payments ordered undi305 (1o 4. Refer the disputed restitutiagssues to a court commis
the department or clerk of court for administrative expenses undgsneror other appropriateeferee, who shall conduct a hearing on
this section. the matter and submit the record thereof, together with proposed

(b) The department shall establslseparate account for eacHindings of fact andconclusions of layto the court within 60 days
personin its custody or under its supervision ordered to make rex the date of referral. Wthin 30 days after the refereg’eport is
titution for the collection and disbursement of funds. A portion difed, the court shall determine ttaenount of restitution on the
eachpayment constitutethe surchage for administrative expen basisof the record submitted by the referee and incorporate it into
sesunder par(a). the sentence or probation order imposed. The judge may direct

(12) (a) If the court orders restitution in addition to the-payhat hearings undehis subdivision be recorded either by audio
mentof fines, related payments unde®g3.05and costs under recorderor by a court reporterA transcript is not required unless
5.973.06 it shall set the amount of fines, related payments afgleredoy the judge.
costsin conjunction with the amount of restitution and issue a (14) At any hearing under sufd.3), all of the followingapply:
singleordey signed by the judge, covering all of the payments. If (a) The burden of demonstrating by the preponderantieeof
the costs for legal representation byprvate attorney appointed evidence the amount of loss sustained by a victim as a oésult
unders.977.08are not established at the timeisfuance of the crime considered aentencing is on the victim. The district attor
order,the court may revise the order to include those costgat@ra neyis not required to represent any victim unless the hearing is
time. heldat or prior to the sentencing proceeding or the court so orders.

(b) Exceptas provided in pafc), payments shall be applied (b) The burden of demonstrating, by the preponderance of the
first to satisfy the ordered restitution in full, therpty any fines evidencethe financial resources of the defendéme, present and
or related payments under9s3.05 then to pay costs other thanfuture earning ability of the defendant and the needs and earning
attorneyfees and finally to reimburse county or state costs of legalility of the defendarg’ dependents is on the defendant. The
representation. defendanimay assert any defense that hesloe could raise in a

(c) If a defendant is subjett more than one order under thigivil action for the loss sought to be compensated. Tioe af
section and the financial obligations under any order total $50tBe State public defender is not required to represeniratigent
less, the department or the clerk of court, whichever is applicalskéfendantunless the hearing is held at or prior to the sentencing

undersub.(11) (a) may pay these obligations first. proceedingthe defendant is incarcerated when the hearing is held
(13) (a) The court, in determining whether to order restitutiofl" the court so orders. _
andthe amount thereof, shall consider all of the following: (c) The burden of demonstrating, by the preponderantteeof

evidencesuch other matters as the court deems appropriate is on

1. The amount of loss defed by any victim aa result of a : A ;
the party designated by the court, as justice requires.

crime considered at sentencing. I ) )
2. The financial resources of the defendant. (d) All parties interesteth the matter shall have an opportunity
3. The present and future earming ability of the defendantto be heard, personally or through counsel, to present evidence
P re earning y andto cross—examine witnesses called by other parties. The court,
4. The needs and earniagility of the defendarg’depen  arbitratoror referee shall conduct the proceeding so as subdo
dents. stantialjustice between the parties according to the rules of sub

5. Any other factors which the court deems appropriate. stantivelaw and may waive the rules of practice, procedure,

(b) The district attorney shall attempt to obtfism the victim Pleadingor evidence, except provisions relating favileged
prior to sentencing information pertaining to the factor specifi€@@mmunicationsand personal transactions communication
in par (a) 1. Law enforcement agencies, the departmenoogc with a dec_edent or_mentally |_II personto admissibility under s.
tions and any agency providing services under @50 shall 901.05 Discovery is not available except for good cause shown.
extendfull cooperation and assistance to thstrict attorney in If the defendant is incarcerated, he or she may participate by tele
dischargingthis responsibility The department of justice shallPhoneunder s807.13unless the court issues a writ or subpoena
providetechnical assistance to district attorneys in this regard a#@mpelling the defendant to appear in person.

developmodel forms and procedures for collecting and eocy 560 1937 & 39863910 11, 43 1989 a. 31188 1991 2. 39269 1993 a.

mentingthis information. Judicial Council Note, 1987:Sub. (1) allows restitution to be ordered although

(C) The court, before imposing sentence or ordering probati(gp?defendant is not placed on probation. It allows restitution to be made payable to
! theestate of a deceased victim. It requires restitution ordered to be a condition of

Sh<_’:1|| ianire of the distri(_:t attorne_'yegarding the amount Of_ resti probationor parole served by the defendant for tHersfe. Finallyit allows restitu

tution, if any, that the victim claims. The court shall give theion unpaid athe time probation or parole supervision terminates to be enforced by

defendanthe opportunity to stipulate to the restitution claimed bfpevictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h).

the victim and to present evidence anguments on the factors Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (1r), stats.
A : A Sub.(3) is patterned on 18 USC 3663 (b) (2). Paragraph (d) is patterreed on

specifiedin par (a). If the defendant stipulatés the restitution 949 06(1) (b) 3., stats.

claimedby the victim orif any restitution dispute can be fairly Sub. (4) is patterned on 18 USC 3663 (b) (3).

heardat the sentencing proceeding, the court shall determine th&ub.(5) (a) and (b) is basenh prior s. 973.09 (8) (a) and (b), stats. A new provision

it i i i allowsthe court to order restitution of income lost by the victim while participating
amountof restitution before imposing senterareordering proba 3¢ investigation and prosecution of theoge.

tion. In other cas_es,_ the court may do _any_ of the fOHOWing: Sub.(5) (c) is new It allows the court torder restitution of rewards paid for infor
1. Order restitutiorof amounts not in dispute as part of thenationwhich helps solve or prosecute théeoke. _
sentenceor probation order imposed and direct the appropriates.“b-(5) (d) carries forward the provision pfior s. 973.09 (1) (b), stats., allowing

. P . L Stitutionto insurers, sureties, etc.
agencyto file a proposed restitution order with the court within 90'g, " 6) is based on 18 USC 3663 (e) (1).

daysthereafterand mail or deliver copies of the proposed order syp.(7) is new It allows the court to direct the order of payment when there is more

to the victim, district attorngydefendant and defense counsel. thanone victim, and to apportion liability when more than one defendant is ordered
2. Adi th t . ding f to 60 to make restitution to the same person, or to specify joint and several liability
. Adjourn the sentencing proceeding for up to 60 ¢heysd Sub. (10) is based on 18 USC 3663 (f).

ing .resolution of the amount of restitution by taurt, referee or  sup. (1) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats.
arbitrator. Sub. (1) (b) is based on prior s. 973.09 (1m) (d), stats.
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Sub.(12) (a) is based on prior s. 973.09 (1m) (a), stats. Sub.(1) imposes a mandatory duty on a court to provideefstitution; a sentence
Sub. (12) (b) is based on prior s. 973.09 (1m) (c), stats. not providing restitution is illegal and subject to amendment to provide restitution.
Sub. (12) (c) is based on prior s. 973.09 (1m) (cm), stats. Statev. Borst,181 Wis. 2d 1.8, 510 N.W2d 739(Ct. App. 1993).

Sub.(13) (a) is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (), stats., sim[téPaymento a police department of money used by the police to buy args
larly required the court to consider the defendsaaliility to pay when determining E V‘\?/fggdzzi_)n; 'étnf\t autﬂ%ged by this section. Stavans 181 Ws. 2d 978512
the amount of restitution. e (Ct pp. - )- . I Wi
Sub.(13)(b) is new It makes the district attorney primarily responsible for obtainszlgtﬁrs\?%nz?s{gft%t'onlggg)rd is not allowed. Statelufford, 186 Ws. 2d 461
ing information relating to the amount of lossfeuéd by any crimeictim. Law S - APP. .. .
enforcement, probation and parole, and victim assistageacies must cooperate . A restitution award for the repair or replacemengt of a stolen or damaged item
with the district attorney in this regardihe department of justice is directed to!S Not limited to the fair market value of that item as determined by theStmjev.
developmodel forms and procedures for collecting victim loss data. See legislati@nnedy190 Ws. 2d 252528 N.W2d 9(Ct. App. 1994). )
auditbureau report No. 85-10, April 15, 1985, at 14-18. In the absdenc_?h% a sp%clflct obéectum e?tthhe élr?e n;je;r’g#tlon is ord?red{_ the E_nal court
Sub.(13) (c) creates several optional procedures for resolving disputes over fif&/ Proceed with the unaerstanding that tne dete 'Ce & constructive stip
amountof restitution without resort to a judicial evidentiary hearing as provided t@gozndto‘tlhe res}_\'t“t'og' including the amount. Statelapkins,196 Ws. 2d 36538
prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district at! pV.2d543(Ct. Pp- 995).‘ . .
ney’s determination of the amount of victim loss, while reserving the right to seek ! Neexpenses of fire fighting and clean up resulting fragrirae could not be prep
lower amount of restitution based on ability-to—pay factors. Second, the court n‘i‘éag awarded to the coungg restitution because the county did not have a direct rela
hearthe dispute at the sentencing proceedimgdjourn the matter for later hearing ionshipwith the crime of record and was not a victim. Stafchmaling198 Ws.
prior to imposingsentence. Third, the court may order restitution of items not-in didd 757 543 N.W2d 555(Ct. App. 1995). _
pute, referring disputed issues for subsequent resolution. Fourth, the court, with thA restitution order is unégicted by bankruptcy proceedings. Stat8weat202
consenbf the parties, may refer disputed restitution issues to an arhitutose ~ Wis. 2d 366550 N.W2d 709(Ct. App. 1996).
determinationis final andbinding. Fifth, the court may appoint a referee to conduct While a trial court may not, as part of a restitution grdssess general damages
fact-findinginto the disputed restitution issues, whose proposed findings must theitcompensate a victim feuch things as pain andfauing, anguish or humiliation,
presentedo the court within 60 days. it may award as special damages spgcific expenditure by the victim paid because
Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stafghe crime. State.\Behnke203 Wss. 2d 43553 N.W2d 265(Ct. App. 1996).
Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in an Theterm “anydefense” in sub. (14) (b) does not mean all defenses available in a
informal way so that parties may participatdestively without the need for legal civil suit, but rather all defenses relating to the determination of loss sought to-be com
counsel. Restitution hearingare not governed by the rules of evidence. State gensated.Therefore, the civil statute of limitations does not apBtate vSweat,
Pope,L07 WS. 2d 726(Ct. App. 1982). [87 Act 398] O\E/}vmsﬁazge‘}ggggr}t’t\jlé\?rlsgqi(rsi?gp()lleggrz)ésonable attorney fees expended to recover
a (:g;;?hibt?grg%gt%’56222&3]2 {ﬁ;:'gﬁgogrsgm]mgt?nd(ifsiﬁgrgn%aﬁqgcg‘é%? rlosses from parties who are civilly or criminally liable may be awarded as resti
titution on that basis. In such cases, the court need not make detailed findings u : St%telxlenderson215 .WS'.Zd 667 5|73 NdWZd 872.(Ct' 'ﬁep 1997)
sub.(13) (c). State.\Szarkowitz157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990). atsub.(12) (@) requires issuing a single order covering all fines, assessments,
- ; . costsand restitution after a restitution hearing does not authorize the court to hold
Undersub. (14) (b), the defendant has the burderféo efidence concerning abil - 5penal| other financial terms of a previously imposed sentextte restitution is

ity to pay When the defendant fails tdefevidence, the trial court may ordest: beingimposed. State. WPerry 215 Ws. 2d 690573 N.W2d 876(Ct. App. 1997).

tution without making detailed findings as to sub. (13) (a) 1. to 4. Sttgavkowitz, A governmental entity may be a “victim” under sub. (1r) entitled to collect restitu

157 Wis. 2d 740460 N.w2d 819(Ct. App. 1990). ) tion. State vHoward-Hastings218 Ws. 2d 152579 N.W2d 290(Ct. App. 1998).
Applicationof bail toward payment of restitution is not permitted. Sta@etna An order that a defendant liquidate his life insurance polisiitsdraw funds from

rowski, 166 Ws. 2d 700480 N.W2d 790(Ct. App. 1992). apension fund, and pay the proceeds to the victims of his embezzlement crime was

Requiringa convicted defendant to deposit money for possible future counsellibgrredby federal law Statev. Kenyon,225 Ws. 2d 657593 N.W2d 491(Ct. App.

costsof victims was impermissible. StateMandley173 Ws. 2d 838496 N.w2d  1999).

725(Ct. App. 1993). In an employee felony theft casewis improper to order restitution for unearned
Restitution to a party with no relation on the record to the cofwenviction or ~ benefitsand vacation that were not “readily ascertainable pecusipgnditures,”

to read—in crimes isnproper State vMattes, 175 Ws. 2d 572499 N.w2d 71 (Ct. ~ for the use of a vehicle that the employee had unrestricted personal use of and for the

App. 1993). costsof recruiting and hiring a replaceméat the defendant that resulted from the
This section does not authorize restitution for non-pecuniary damages. _Sta[ggr%pll\lo)ﬁ%g%?grgtlwandlggtgfrom the theft. Statelolmgren.229 Ws. 2d 358

Stowers 177 Ws. 2d 798503 N.W2d 8(Ct. App. 1993). A defendant i(s ehtit‘l)gt'b a he;’rin although it may be informal, to challenge the
Impositionof a restitution ordeafter commencement of the defendsuail ser 9 9 Y y 9

; - - existenceof damage to the victim, as well as the amount of damage. If damage results
1792”20(9&“1:;; Cfggsg;ute double jeopardtate vPerry 181 Ws. 2d 43510 N-W2d  rom a criminal episode in which the defendant plagaty any part, the defendant

. - . o o is jointly and severally liablan restitution for the amount of damages. Statdad
Thetime period for determining restitution under sub. (13) (c) 2. is dirgatoty |ock, 230 Wis. 2d 324602 N.W2d 104(Ct. App. 1999).

mandatoryState vPerry 181 Ws. 2d 43510 N.W2d 722(Ct. App. 1993). For restitution to be orderea, causal nexus between the crime and the disputed
Restitution for read—-in chges may be ordered without the defendapérsonal damage.The defendarg’actions must be the precipitatioguse of the injuryand

admissiorto the read—in chge. State VCleaves181 Ws. 2d 73510 N.W2d 143 the harm must have resulted from the natural consequences of the actions. State v

(Ct. App. 1993). Canady 2000 WI App 87234 Wis. 2d 261610 N.w2d 147
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