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Louisiana Law

>

>1299.36.2. Cloning of human beings; purchase or sale of ovum, zygote,
>embryo, or fetus for the purpose of cloning human beings, prohibited

>

> A. No person shall clone or attempt to clone a human being.

>

> B. No person shall purchase or sell an ovum, zygote, embryo, or fetus
>with the intent to clone a human being.

>

> C. This Section does not prohibit scientific research or a cell based
>therapy not specifically prohibited elsewhere by this Part.

> .

> D. Whoever violates this Section shall be fined not more than ten
>million dollars or imprisoned, with or without hard labor, for not more
>than ten years, or both.

> .

>1299.36.3. Administrative penalties

> A For a violation of R.S. 40:1299.36.2, the secretary of the

>Department of Health and Hospitals may, in accordance with the
>Administrative Procedure Act, order the levy of an administrative penalty
>as follows:

2 f

> (1) If the person is a corporation, firm, clinic, hospital, laboratory,

>or research facility, a penalty of not more than ten million dollars or the
>applicable amount under Subsection B, whichever is greater.

> N

> (2) If the person is an individual, a penalty of not more than five
>million dollars or the applicable amount under Subsection B, whichever is
>greater.

>

> B.If any person derives pecuniary gain from a violation of R.S.
>40:1299.36.2, the person shall be assessed a civil penalty of not more than
>an amount equal to the amount of the gross gain multiplied by two.

>

> C, The administrative penalties shall be deposited into the state
>treasury.

>

>1299.36.4. Violation constitutes unprofessional conduct; employment
>restrictions

> A. A violation of this Part, relating to human cloning, constitutes
>unprofessional conduct and shall result in the permanent revocation of each
>license and permit issued pursuant to R.S. 37:1261 et seq.

>

> B. A violation of this Part shall provide, in addition to Subsection A
>of this Section, the basis for disciplinary action deemed appropriate by
>the Louisiana State Board of Medical Examiners pursuant to R.S. 37:1261 et
>seq.

> :

> C. Notwithstanding any provision of law to the contrary, a violation of
>this Part shall be the basis for denying an application for, or an
>application for the renewal of, any license, permit, or certificate
>required by this state, or the granting of a conditional license, permit,

>or certificate required by this state, or any department, office, agencies,

- >or board of the state in order to practice or engage in a trade,

>occupation, or profession.
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>
>1299.36.5. Use of state funds prohibited

> A. Notwithstanding any other provision of law to the contrary, state
>funds shall not be used to clone in or atterpt to clone a human being.
>

> B. Subsection A of this Section does not prohibit the use of state
>funds for scientific research or cell-based therapies not specifically
>prohibited by this Part.

> . :
> C. A person who violates this Section shall be subject to a fine of ten
>million dollars which shall be deposited into the state treasury.

>

>1299.36.6. Use of health facility or agency for human cloning prohibited;
>penalties

> A, A health facility or agency shall not allow any individual to clone
>or attempt to clone a human being in a facility owned or operated by the
>health facility or agency. )

> -

> B. Nothing in this Section shall prohibit a health facility or agency
>from allowing an individual from engaging in scientific research or a
>cell-based therapy not specifically prohibited by this Part.

>

> C. A health facility or agency that violates this Section shall be
>subject to administrative penalties provided by law for that facility or
>agency and to a fine of ten million dollars and loss of each license
>granted by law to the facility or agency.

>

> D. A fine collected under this Section shall be deposited into the
>state treasury.

>

> E. This Section does not give a person a private right of action. -

> _
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4\6\ Analysis by the Legislative Reference Bureau

This bill prohibits any person from cloning ja human being or from selling or
purchasing an o embryo,\or fetus for the purpose of clomng a human
being. Cloning a human being is defined in the bill as creating eF &ttt pEtn-ererte
a genetic duplicate of an individual by transferring the nucleus from any cell of that
individual into a human 7thé nucleus of which has been removed, and using

~ that human eggZgll Aj{i’nic‘i\ate pregnancy that could result in the birth of a human

being. (ovuwd> &1 oL to clownd
- Under the bill, any individual who clones/a human being or who sells or

\ purchases an ovum, zggsie, embryo or fetus for the purpose of clomng a human being
is subJect to a forfelture of notlesEthan-$250

$5,000,000
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SECTION 1
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SECTION 1. 146.347 of the statutes is created to read: -

@ 146.347 Human cloning prohibited. (1) In this sectionf ‘clone a human
3

e a genetic duplicate of an individual by
[AREEVYN
@ transferring the nucleus from any cell of that individual into a human égg/e@ll/ from

@ - which the nucleus has been removed and using that human ggg7#i} to jnitiate a

6 pregnancy that could result in the birth of a human being. 39
INSERY 2l Y—""""""" ' C@
7 (2) No person may do any of the following:
. [(m, T wget Fo o diZ>
Cl h being. ' - ] )
} (a) Clone/a human being @ Q(’/V e Aﬁ P e
(b). Purchase or sell an ovum, W embryo|ef fetus@ the purpose of cloning

10  a an being. E‘ g mw
(INSERT 2-10 "‘M por- (o),
@ - , v indiera s 77 1 1

12

14 2. ,If the individual derived pecuniary gain from the violation, an amount equal

15 ° - to twice the gross gain. u}&»um Co o
16 ®) wm not an individual thet jviolates mmm

@ WWWSMMM more than the greater of the

18 following: Az 6J"LM)(‘?‘) w
@ 1. @#emillion dollars.

20 2. If the person derived pecuniary gain from the violation, an amount equal to

21 twice the gross gain.
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INSERT ANAL |
Lastly, under the bill, state funds may not be used for the purpose of cloning or

attempting to clone a human being.

/ INSERT 2-1
SECTION {20.927 1 of the statutes is created to read:

20.9271 Subsidy of cloning prohibited. (1) In this sec{ion, “clone a human
being” has the meaning given in s. 146.347 (1) (a){

(2) No funds of this state may be authorized for or paid for the purpose of

cloning a human being or attempting to clone a human being. *lO, 000, 000

(3) Whoever violates sub. (2)Jmay be fined not more thanﬁz:mﬂzii‘m—oﬁa'r_g{

A A
SECTION 8. 50.35‘[0f the statutes is amended to read:

50.35 | Application and approval. Application for approval to maﬁntain a
hoépital shall be made to the department on forms provided by the department. On
receipt of an application, the department shall, except as provided in s. 50.498, issue
a certificate of apprbval if the applicant ami hospital facilities meet the requirements
established by the depai'tment. Except aé provided in s. 50.498, this approval shall
be in effect until, for just cause and in the manner herein prescribed, it is suspended
or revoked. The certificate of approval may be issued only for the premises and
persons or governmental unit named in the applicatibn and is not transferable or
assignable. “The department shall withhold, suspend or revoke approval for a failure
to comply with s. 165.40 (6) (a) 1. or 2._or 146.347 52{, but, except as provided in s.
50.498, otherwise may not withhold, suspend or revoke approval unless for a
substantial failure to comply with ss. 50.32 to 50.39 or the ruies and standards .

adopted by the department after giving a reasonable notice, a fair hearing and a
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1 reasonable opportunity to comply. Failure by a hospital to comply with s. 50.36 (3m)

2 shall be considered to be a substantial failure to comﬁly under this section.
History: 1975 c. 413 ss. 4, 18; Stats. 1975 s. 50.35; 1989 a. 37; 1997 a. 93, 237.
INSERT 2-6
3 (b) “Embryo” means a human being from the point of fertilization, including the
4 single—cell state, until approximately the end of the 2nd month.
. _ . J
5 (c) “Physician” has the meaning given in s. 448.01 (5).
INSERT 2-10
6 (3) Violation of sub. (2) by a physician constitutes unprofessional conduct.
_ W INSERT 2-23
7 ' SECTION 8. 448.015 (4) of the statutes is amended to read:
8 448.015 (4) “Unprofessional conduct” means those acts or attempted acts of
9 commission or omission defined as unprofessional conduct by the board under the
10 authority delegated to the board by s. 15.08 (5) (b) and any act by a physician in

J
11 violation of s. 146.347 (2) or ch. 450 or 961 or by a physician assistant in violation of
12 ch. 450 or 961.

13 Hon 7 aglsﬂsé'i‘slgNZ%S 2471:&98996%2 3) (a) {)f the statutes is amended to read:

14 448.02 (3) (a) The board shall investigate allegations of unprofessional conduct
@ and negligence in treatment by persons holding a license, certificat%\or limited

16 ‘permit granted by the board. An allegation that a physician has violate—c;s. 146.347

17 (_2)‘! 253.10 (3), 448.30, or 450.13 (2) or has failed to mail or present a medical |
18 vcertiﬁcation required under s. 69.18 (2) wifchin 21 days after the pronouncement of
19 death of the person who is the subject of the réquired certificate or that a physician
20 has failed at least 6 times within a 6-month period to mail or present a medical
21 certificate required under s. 69.18 (2) within 6 days after the pronouncement of death

22 of the person who is the subject of the required certificate is an allegation of
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unprofessional conduct. Information contained in reports filed with the board under

s. 49.45 (2) (a) 12r.,, 50.36 3) (b), 609.1’2\or 632.715, or under 42 CFR 1001.2005, shall
be investigated by the board. Inform:;,ion contained in a report filed with the board
under s. 655.045 (1), as created by 1985 Wisconsin Act 29, which is not a finding of
negligence or in a report filed with the board under s. 50.36 (3) (c) may, within the
discretion of the board, be used as the basis of an investigation of a person named in

the report. The board inay require a person holding a license, certificate or limited

&

-—

‘permit to undergo and may consider the results of one or more physical, mental or

. J
professional competency examinations if the board believes that the results of any

such examinations may be useful to the board in conducting its investigation.

History: 1975 c. 383, 421; 1977 c. 418; 1981 ¢, 135, 375, 391; 1983 a. 188 5. 10; 1983 a. 189 5. 329 (5); 1983 a. 253, 538; 1985 a. 29; 1985 a. 146 5. 8; 1985 a. 315,332, -

. 340; 1987 a. 27, 399, 403; 1989 a. 229; 1991 a. 186; 1993 a. 105, 107; 1995 a. 309; 1997 a. 67, 175, 191, 311; 1999 a, 32, 180.
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(. This draft creates g@icant civil penaltif (forfeitur?. The LRB drafting manual
states that: ’

A forfeiture is a civil monetary penalty. Although both
forfeitures and fines are penalties, an offense that is
punishable only by a forfeiture is not a crime. See s.
939.12, stats. In an action to impose only a forfeiture,

the rules of civil procedure apply. Among other effects,
this means that a forfeiture may be imposed with a lower -
burden of proof (preponderance of the evidence or clear
and convincing evidence) than is required for conviction
of a crime (beyond a reasonable doubt), and with a verdict
agreed to by five—sixths of a jury instead of a unanimous
jury, as required for conviction of a crime. See s. 805.09 (2),

stats. u 5 Sue('ﬁme'

However, the U.S. Supreme Court has, on ccas1on denominated a penalty criminal,
even if labeled civil by the legislature. Th Court has a multiprong test to determme
whether a penalty is civil or criminal. First, a court must ask whether the legislature
“indicated either expressly or impliedly a preference for one label or the other.”

Hudson, et al. v. United States, 66 U.S.L.W. 4024, 4026 (1997), quoting United States
v. Ward, 448 U.S. 242 at 248.

Even if a court finds that the legislature has indicated an intention to establish a civil
penalty, the court might still find that the penalty is so punitive as to transform the civil
penalty into a criminal penalty. To determine whether the penalty is purely punitive
a court must look at many factors, including:

o~ 4. Whether the penalty involves an afﬁrmatlve disability or restraint (such as some

type of confinement).
b. 4. Whether the penalty has historically been considered punishment.

. Whether the penalty comes into play only if there is a finding of intent. Generally,
conviction of a crime requires some finding of intent (although there are some
exceptions), whereas civil liability often does not rest on intent.
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4 . Whether the operation of the penalty will promote the traditional aims of criminal

punishment — retribution and deterrence. Generally, civil penalties, while having
some deterrent purpose, have a compensatory goal, i.e. compensating the government
or some person for a loss resulting from the violation for which the penalty is assessed.

t’//@; Whether the behavior to which the penalty applies is already a crime.

/%Z Whether the penalty appears excessive in relation to the purpose of the penalty.
See Hudson at 4026.

I have delineated these factors only to point out that, although you wish to
denominate the penalty in this bill a civil penalty (which is a very important
consideration to a court), it is possible that the nature of the penalty (its purpose, its
amount, etc.) will prompt a court to view the penalty as criminal, which will therefore
afford all of the rights to an accused violator as are afforded to criminal defendants.
This isn’t a fatal flaw to the bill. I raise the issue only to make you aware that it exists.

pdrde 2 7B 9] have not made the Department of
Health and Family Services (DHFS) the agency Tesponsible for assessing the penalty.
It seems that the Department of Justice is probably better equipped to prosecute such
a significant civil claim than is DHFS. However, if you would prefer to have DHFS
directly assess the forfeiture, I can amend the bill accordingly.

ntent with és}i:;yu%ﬁg an
ovum inic for usa in fertili
\:'D;ef?uﬁ;ﬁn the clini

Noert D-RNOTE,
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September 18, 2001

Representative Krawczyk:

1. This draft creates several significant civil penalties (forfeitures). The LRB

- drafting manual states that:

A forfeiture is a civil monetary penalty. Although both
forfeitures and fines are penalties, an offense that is
punishable only by a forfeiture is not a crime. See s.
939.12, stats. In an action to impose only a forfeiture,
the rules of civil procedure apply. Among other effects,
this means that a forfeiture may be imposed with a lower
- burden of proof (preponderance of the evidence or clear
and convincing evidence) than is required for conviction
of a crime (beyond a reasonable doubt), and with a verdict
agreed to by five—sixths of a jury instead of a unanimous

jury, as required for conviction of a crime. See s. 805.09 (2),
stats.

Howe\}er, the U.S. Supreme Court has, on occasion, denominated a penalty criminal,
even if labeled civil by the legislature. The U.S. Supreme Court has a multiprong test

- to determine whether a penalty is civil or criminal. First, a court must ask whether

the legislature “indicated either expressly or impliedly a preference for one label or the
other.” Hudson, et al. v. United States, 66 U.S.L.W. 4024, 4026 (1997), quoting United
States v. Ward, 448 U.S. 242 at 248.

Even if a court finds that the legislature has indicated an intention to establish. a civil
penalty, the court might still find that the penalty is so punitive as to transform the civil
penalty into a criminal penalty. To determine whether the penalty is purely punitive
a court must look at many factors, including:

a. Whether the penalty involves an affirmative disability or restraint (such as some
type of confinement).

b. Whether the penalty has historically been considered punishment.

c. Whether the penalty comes into play only if there is a finding of intent. Generally,
conviction of a crime requires some finding of intent (although there are some
exceptions), whereas civil liability often does not rest on intent.
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d. Whether the operation of the penalty will promote the traditional aims of criminal
punishment — retribution and deterrence. Generally, civil penalties, while having
some deterrent purpose, have a compensatory goal, i.e. compensating the government
or some person for a loss resulting from the violation for which the penalty is assessed.

e. Whether the behavior to which the penalty applies is already a crime.
f. Whether the penalty appears excessive in relation to the purpose of the penalty.
See Hudson at 4026. |

I have delineated these factors only to point out that, although you wish to
denominate the penalty in this bill a civil penalty (which is a very important .
consideration to a court), it is possible that the nature of the penalty (its purpose, its
amount, etc.) will prompt a court to view the penalty as criminal, which will therefore
afford all of the rights to an accused violator as are afforded to criminal defendants.
This isn’t a fatal flaw to the bill. I raise the issue only to make you aware that it exists.

In this bill, I have not made the Department of Health and Family Services (DHFS)
the agency responsible for assessing the penalty. It seems that the Department of
Justice is probably better equipped to prosecute such a significant civil claim than is
DHFS. However, if you would prefer to have DHFS directly assess the forfeiture, I can
amend the bill accordingly.

2. In s. 146.347, I have defined “clone” and “embryo.” Because the definition of
“embryo” sweeps in the term “zygote” (which is defined in Merriam Webster’s Collegiate
Dictionary as a cell formed by the union of two gametes), I have not separately
prohibited the sale or purchase of a zygote for the purpose of cloning. I also added “fetal
body part” to the prohibition on purchase or sale for the purpose of cloning, since a court
might view the term “fetus” as an intact fetus.

If you wish to discuss this bill with me, I would be happy to meet with you.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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‘Kengnedy, Debora

From: Machtan, Ken ‘ ‘

Sent: ’ Tuesday, September 25, 2001 10:06 AM
To: Kennedy, Debora

Cc: - Kestell, Steve

Subject: I RB 3759/1

We are turing over the drafting of LRB 3079/1 to Rep. Steve Kestell.
Please assist his office as needed with this matter.

Please call me if you have any questions with this request.
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2001 BILL

AN ACT to amend 50.35, 448.015 (4) and 448.02 (3) (a); and #o create 20.9271
and 146.347 of the statutes; relating to: banning human cloning and the sale
or pui'_chase of an ovum, embryo, or fetus for the purpose of cloning a human,

prohibiting the use of state funds for cloning, and providing ‘penalties.

Analysis by the Legislative Reference Bureau

This bill prohibits any person from cloning or attempting to clone a human
being or from selling or purchasing an ovum, embryo, or fetus for the purpose of
cloning a human being. Cloning a human being is defined in the bill as creating a
genetic duplicate of an individual by transferring the nucleus from any cell of that
~ individual into a human ovum, the nucleus of which has been removed, and using

that human ovum to initiate a pregnancy that could result in the birth of a human
being. -
Under the bill, any individual who clones or attempts to clone a human being
or who sells or purchases an ovum, embryo, or fetus for the purpose of cloning a
human being is subject to a forfeiture of not more than the greater of $5,000,000 or
double any monetary gain that the individual derived from the prohibited act; a
violator who is a physician may be charged with unprofessional conduct. If the
- person violating the prohibition is not an individual (for example, a clinic or other
institution), the penalty is a forfeiture of not more than the greater of $10,000,000
or double any monetary gain that the person derived from the prohibited act; for a
violator that is a hospital, the department of health and family services must
suspend or revoke the hospital’s certificate of approval. Lastly, under the bill, state
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state funds may not be used for the Ipurpose of cloning or attempting to clone a human
being. A : ‘

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 20.9271 of the statutes is created to read:

20.9271 Subsidy of cloning prohibited. (1) In this section, “clone a human
being” has the meaning given in s. 146.347 (1) (a).

(2) No funds of this state may be authorized for or paid for the purpose of
cloning a human being or attempting to clone a human b_eing. |

(8) Whoever violates sub. (2) may be fined not more than $10,000,000.

‘SECTION 2. 50.35 of the statutes is amended to read:

50.35 Applicatioh and approval. Application for approval to maintain a
hospital shall be made to the department on forms provided by the department. On
receipt of an application, the department shall, except as provided in s. 50.498, issue
a certificate ‘of approval if the applicant and hospital facilities meet the requiremgnté
established by the department.'- Except as provided in s. 50.498, this approval shall
be in effect until, for just cause and in the ménner herein prescribed, it is suspended
or revoked. The certificate of approval may be issued only for the premises and
persons or governmental unit named in the application and is not transferable or
assignable. Thé department shall withhold, suspend or revoke approval for a failure
to comply with s. 165.40 (8) (a) 1. or 2. or 146.347 (2), but, except as provided in s.

50.498, otherwise may not withhold, suspend or revoke approval unless for a

“substantial failure to comply with ss. 50.32 to 50.39 or the rules and standards

adopted by the department after giving a reasonable notice, a fair hearing and a
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reasonable opportunity to comply. Failure by a hospital to comply with s. 50.36 (3m)
shall be considered to be a substantial failure to comply under this section.

SECTION 3. 146.347 of the statutes is created to read:
146.347 Human cloning prohibited. (1) In this section:

(a) “Clone a human being” means create a genetic duplicate of an individual by

transferring the nucleus from any cell of that individual into a human ovum from

which the nucleus has been relpoved -and using that human ovum to initiate a
pregnancy that could result in the birth of a human being. |
(b) “Embryo” means a human being from the point of fertilization, including the
single—cell state, until approximately the end of the 2nd monfh.
(c) “Physician” has the rheaning given in s. 448.01 (5).
(2) No person may do any of the following:
(a) Clone or attempt to clone a human being.
(b) Purchase or sell an ovum, embryo, fétus, or fetal body part for the purpose
.of cloning é human being. .
(3) Violation of sub. (2) by a physician constitutes .un'professional conduct.
, @ (a) Except as provided in par. (b), whoever violates sub. (2) may be required
to forfeit not more than the greater of the following:
1. Five million dollars. |
2. If the individual derived pecuniary gain from the violation, an amount equal
to twice the gross gain. | |
.(b) Whoever is a person that is not an individual and violates sub. (2) may be
required to forfeit not more than the greater of the following:

1. Ten millioﬁ dollars.
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2. If the person derived pecuniary gain from the violation, an amount equal to
t\&ice the gross gain.

© SECTION 4. 448.015 (4) of the statutes is amended to read:

448.015 (4) “Unprofessional conduct” means those acts 'or.attempted acts of
commission or omission defined as unprofessional conduct by the board under the
authority delegated to the board by s. 15.08 (5) (b) and any act by a physician in
violation of s. 146.347 (2) or ch. 450 or 961 or by a physician assistant in violation of
ch. 450 or 961.

SECTION 5. 448.02 (3) (a) of the statutes is amended to read:

: 448.02 (3) (@) The board shall investigate allegations of ﬁnprofessional conduct
and negligehce in treatment by persons holding a license, certificate, or limited
permit granted by the board. An allegatioh that a physician has violated s. M
(2), 253.10 (8), 448.30, or 450.18 (2) or has failed fo meil’ or present a medical
certification required under s. 69.18 (2) within 21 days after the pronouncement of
death of' the person who is the subject of the required certificate or that a physician
has failed at least 6 times within a 6-month period to mail or present a medical
certificate required uhder s. 69.18 (2) within 6 days after the pronouncement of death A
of the person who is the subject of the required certificate is an allegation of
unprofessional conduct. Information contained in reports filed with the board under
s. 49.45 (2) (a) 12r., 50.36 (3) (b), 609.17, or 632.715, or under 42 CFR 1001.2005, shall
be investigated by the board. Information contained in a report filed with the board
under s. 655.045 (1), as created by 1985 Wisconsin Act 29, which is not a finding of

negligence or in a report filed with the board under s. 50.36 (3) (c) may, within the

‘discretion of the board, be used as the basis of an investigation of a person named in

the report. The board may require a person holding a license, certificate, or limited
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permit to undergo and may consider the results of one or more physical, mental, or
professional competency examinations if the board believes that the results of any
‘such examinations may be useful to the board in conducting its investigation.

(END)
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HUMAN CLONING PROHIBITION

46

;347 Human cloning prohibited. (1) in this section:

o \/ (b) “Human clomng" .means asexual reproductmn accompltshad by tntroclucmg

_nuclear matertal from one or more human somattc cells tnto a ferttltzed or unfertmzad

]

//\J o

--'oocyte whose nuclear matenal has been removed or tnactlvatecl soasto produce 2 . ]ﬂaﬂ"r’m

‘Ilvmg organlsm at any 3tage of development wha is genettcally wrtually tdenttcal to an

' emsttng or prewously exnstmg human orgamsm

' c) "Somatlc cell” means a dlplOld cell (havmg a complete set of chromosomes)

: l/(a)f}F‘erform or attempt to parform human clonmg
(b) Partlcrpate m an attempt to perform human. clomng
\/(c) thp, receive or |mport for any purpose an embryo producad by human

¥ clomng or any product dertved from such embryo

\/ (3) PENAmEs (a) CRIMINAL PENALTY Any person or enttty who vaolates thrs sectlon

| shall be ﬁnad under this. sectton or tmpnsoned not more than 10 years or. both

\/ (b) CIVIL PENALTY Any person or entity that vrolates any provnsxcm of thts secttcn :
shall be subject to, in the caseofa wolattcn that tnvolves the denvatlon of & pecuntary
gam a ClVll penalty of not tess than $1 000 0G0 and nat more than an amaunl: equal to

the amount of the gross gatn multtplted by 2, If that amount is greater than $ OO 000




rtransfer or other cloning technigues to produce molscules; DNA, cells other

an-human .embfyds, tissues, organs, plants, or énim‘alsipthgﬁ_tﬁén ,huthané.- .




Dsida, Michael

From: Dsida, Michael

Sent: Monday, October 22, 2001 10:15 AM
To: Matzen, David

Subject: Cloning bill

1. The language that your office provided to Debora Kennedy refers to a person being fined "under this
section," but it does not specify how that fine is to be determined. The language also proposes setting a civil
penalty applicable to cases involving a pecuniary gain. Do you intend to have the civil penalty be the fine? If so
is there a fine for cases in which there has been no pecuniary gain? If there is, what is the maximum fine? Is
there also a minimum? (Many controlled substance offenses and a limited number of other crimes require a
mandatory minimum fine. Those crimes, however, are the exception. Most offenses do not carry a mandatory
minimum fine. The court has discretion to assess ot not to assess one.) :

’

2. You should be aware that a mandatory $1 million penalty (regardless of how it is characterized) may be
viewed as violating the 8th Amendment's prohibition against excessive fines. See U.S. v. Bajakaiian, 524 U.S.
321, <htip:/supct.law.cornell.edu/supct/html/96-1487.ZS.htmi> (1998); see also State v. Boyd, 2000 WI App. 208,
<htip://www.wisbar.org/wisctapp2/3900/99-2633.htm>. Bajakajian involved a civil forfeiture, and most of the cases
relying upon it have addressed the constitutionality of forfeitures and other non-traditional assessments. But it
has also been applied to conventional fines in a small number of criminal cases. See, e.g., Minnesota v.
Rewitzer, 617 N.W. 2d 407, <http:/www.lawlibrary.state.mn.us/archive/supct/0009/c499807.htm> (2000); Tennessee

v. Taylor, 2001 Tenn. Crim. App. Lexis 311, <http.//www.tsc.state.tn.us/PDF/icca/012/TaylorAlvinRay.pdf> (2001).
Moreover, in each reported case that I have found in which Bajakajian has been applied to a criminal fine, the

- court has found the fine to be unconstitutional. :

3. You may be interested in knowing the fines that other states have set for violations of their bans on cloning.
According to the National Conference of State Legislatures, as of May 14, five states prohibit human cloning.
Virginia's penalty is $50,000 per incident. Michigan and Louisiana appear to require a $10,000,000 civil penalty
(although Louisiana’s penalties apply only to a "health facility or agency," not to an individual). California's and
Rhode Island's penalties fall in between.

Mike Dsida
Legislative Reference Bureau

608/266-9867




Dsida, Michael

From: Kestell, Steve

Sent: Wednesday, November 28, 2001 4:45 PM
To: Dsida, Michael

Subiject: RE: Follow-up to earlier e-mail

Mike,

At this point it seems best that we provide a sepérate prohibition for parthogenesis and without the reference to human
embryo. | think it is the best way to avoid getting caught by changing scientific definitions.

Steve Kestell

From: Dsida, Michael

Sent: Wednesday, November 28, 2001 4:18 PM
To: Kestell, Steve

Subject: Follow-up to earlier e-mail

i

l

The definition of "human embryo" in Rep. Freese's bill refers to a "human organism derived by ... parthenogenesis."

But based on the information that | have now found out about parthenogenesis -- particularly, the challenge of

producing a placenta through parthenogenesis -- | would not recommend using that definition -- or at least not in the

way that Rep. Freese's bill does. A court might construe that definition to exclude the cells produced by
parthenogenesis. Since the cellls lack the ability to develop a placenta, the court might view them as human tissue,
but not as a human organism.

|

|

Do you have any objection to having a parthenogenesis prohibition that does not contain any reference to "human
embryo"?

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us
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AN ACT to create 146 347 and 940.17 of the statutes; relating ti}@l\tlonally

__ causing

involving an in vitro h

ath of an in vitro human embryo, therapeutic research

of cells or tissue derived from an

in vitro human embryo, the e or sale of in vitro human embryos,

requesting the joint legislative council to con a study on how to reduce the

number of irrVitro human embryos created by assisted

oductive services

¢s and how to facilitate the adoption of unused in vitro human embryo

human cloningand providing penalties.
4
o) Portang gemes 1S

Analysis by the Legislative Reference Bureau
BrohibitionsTelating-to_in-vitrohu RR-BHTUIV0S

o

Through a number of separate provisions, current law prohibits causing the
death of amwsnborn child, other than through g legally authorized induced abortion.
The penalties applicahle to these prohibitions vary. For example, a person who
intentionally causes the death..ef an unborn child may be sentenced to life
imprisonment, while a persoh who catses_the death of an unborn child by the
negligent operation orfiandling of a vehicle may befined not more than $10,000 or
imprisoned forr6t more than five years or both. Current law-alsg prohibits a person
from intemtionally performing an abortion after the fetus or unbo child reaches
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viability, as determined\
attending physician. A pe
than $10,000 or imprisoned

Under this bill, no perso
the death of an in vitro human @

human embryo, transfer an in vitro human e

knowledge that the in vitro human embryo ' tentionally be subjected to a
substantial risk of injury or death for the purpose f nontherapeutic human embryo
research, transfer an in vitro human embryo to/Angther person; or 7) purchasing or
selling an in vitro human embryo. The bill in vitro human embryo” as a

derived and regardless of whether the bryo has §ndergone cryopreservation
(fréezing), which is a process regular, i !
- reproductive services (clinics) to presefve embryos for imglantation at a later date
in a woman’s uterus. A person who vdolates one of the prohibitions contained in the
bill relating to in vitro human embryos may be fined not \nore than $10,000 or
imprisoned for not more than five/years or both.
The prohibitions described in the preceding paragraph epply regardless of
whether there is any contract gurrently in effect relating to the conduct involved. In
addition, the fourth prohib“i)?fﬁ)n applies even if the conduct from which the cells or
tissues were derived has alfeady occurred or occurs outside of the state. On the other
hand, the bill excepts th‘i;}following conduct from all of the prohibitiohs described in
the preceding paragrap other than the prohibition on purchasing o\selling an in
vitro human embryo;/1) cryopreserving an in vitro human embryo, if the actor uses
all available meang to protect and preserve the life and protect, prederve, and
promote the health of the embryo (the “cryopreservation exception”); 2) thAwing an -
in vitro human embryo, if the thawing is done to facilitate a live birth and if tNe actor
uses all availgble means to protect and preserve the life and protect, preservy, and
promote th/tyzl:ealth of the embryo (the “thawing exception”); 3) implanting or
attemptmg to implant an in vitro human embryo in a woman’s uterus, if the embkyo
was creatéd by fertilization and if the implantation or attempted implantation %
done for'the purpose of facilitating a live birth (the “implantation exception”); and
4) tragsferring or acquiring an in vitro human embryo, if the actor intends that the
embryo be cryopreserved, thawed, or implanted consistent with the
cryopreservatlon thawing, or implantation exceptions. The prohibitions listed in
the preceding paragraph — again, excluding the prohibition on purchasing or selling
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embryo — alg not ap to the donong
)VI‘A}m‘:gLnVl/ﬂ'O man embryo is | -
This blll mms human cloning;;

? % ) The bill de ,/
1ntroducmg nuclear mater1a1 from one or more human
@ Am‘flg

ey 12

materlal of an ex1st1ng or p wgvmusly existing --,-a
violates one of the proh1b1t1on agaruzst human cloning

oneof the z];iaﬁ% prohibitions is also subject to a civil monetary penalty (a forfeiture)
of $1,000,000 if the person derives a pecuniary gain from the violation, unless the

- person’s gross pecuniary gain exceeds $500,000. In that case, the amount of the

forfeiture must be between $1,000,000 and twice the amount of the person’s gross
pecuniary gain.
egidlative counsil y reluting toin-vitro-hwman-embryos

The.bill requlres the joint legislative council to study the issues relating to the

adoption of ifrwitro human embryos and the regulatlon of clinics and to are
proposed legislation owing: 1)
reducing the number of in v‘rbr , to a reasonable
number needed for reproductive~pu ; ilitatitlg the adoption and
implantation of unused in vitro human’e : by clinics; 3) providing a

procedure by which those unused in vitro humga<€mbryos may be relinquished by
their genetic parents for adoption and imple tation;\arrdgitiguiring that persons
receiving assisted reproductlve seryie€s at clinics be informed of the option of
relinquishing their unused in vitr6_ human embryos for adopt101e1\ahd{;1plantation.

The joint legislative counc1 shiall include in its study a study of current law relating
to the adopt1on of children and other current laW that might be relevant.to the

The it 1eg151at1ve council must report its findings, conclusions, and\
‘ endations to-the legislatureby-January'1; 2003
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 146.347 of the statutes is created to read:

146. 34/ uman@;g ) In thlS section:

Asw*Q
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(a) “Asexual reproduction” means reproduction not initiated by the union of an
oocyte and a sperm.
(b) “Enucleated oocyte” means a fertilized or unfertilized oocyte, the nuclear
material of which has been removed or inactivated. -
(c) “Human cloning” means asexual reproduction accomplished by introducing
nuclear material from one or more human somatic cells into an enucleated oocyte so

as to produce a living organism having genetic material that is virtually identical to

(QZ%i‘Living organism” includes a human embryo.
() “Somatic cell” means a cell that has a complete set of chromosomes and that
2 .
1s obtained or derived from a living or dead human organism at any stage of

development. ' b e

(2) @ No person may knowingly do any of the following:

cloning/or any product derived from
cell, tigsve ,or =

" (b) Ifa person violates p

@ ) v
(3),\ Any person who violates sub. (2) fined Aq
< m

(4) (a) Except as provided in par. (b), any person who violates sub. (2)€nd who

derives a pecuniary gain from the violation shall be required to forfeit $1,000,000.
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(b) Any person who violates sub. (2) and who derives a pecuniary gain of more
than $500,000 from the violation shall be required to forfeit not less than $1,000,000
nor more than an amount equal to twice the gross émount of the person’s pecuniary
gain. ‘

SECTION 920,17 of tife statites1S created_toread: .

| 94Q.17 In vitro human embryos. (1) (a) Legislative '- findings,/ he
legislature\finds that: | |

1. There\are no laws in this state specifically regulating the pfocedures used
at a clinic that pigvides assisted reproductive services for in tile couples, other
couples, or individualg using the clinic’s services.

2. The procedures used at an assisted reprodqc ¥e services clinic in this state
are governed by a private confract between the ghinic and the couple or individual
using the clinic’s services. |

3. It is quite common for an assistdg/reproductive services clinic to éreate more
human embryos than the number fieeded to reasonably meet the reproductive
purposes of the couples or individuals using itd\gervices.

4. The private contracfusually contains a proxision regarding the disposition

of human embryos not yged by the couple or individual. \Qften this provision permits

- the couple or individfial to choose to have the unused humin embryos destroyed or

donated for resedrch.
5. It ig/also possible for the couple or individual to choose to'kave the unused
human ¢h bryos donated to another couple or individual for implantition into the

wompan’s uterus for the purpose of having a child. This option is often pirt of the

“private contract.
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1 \g The donation of unused human embryos for adoption by another couple or y

individi

JHuman embryo” means a human organism derived by fertiliza_tion,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a
human organism at or beyond the stage of development at which the major body

structures are present.
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(&} “Nentherapeutic human embryo research” meags research involving an in
vitro hum ’ embryo that is not intended to help protec or preserve the life or protect,
preserve, or\promote the health of the in vitro hunfan embryo.

(d) “Résearch” means a systematic j vestigatiofl, including research
development, t&sting, and e\;aluation, designed to develop or contribute to
generalizable knoyledge.

(3) Whoever ijtentionally causes the death of an in vitro human embryo is
guilty of a Class E felogy.

(4) Whoever, with the knowledge that any person will intentionally cause fhe
death of the in vitro humap embfyo, transfers an in vitro human embryo to any
person is guilty of a Class E felghy.

(5) Whoever intentionalfj\subjects an in vitro human embryo to a substantial
risk of injury or death for tlle purRose of nontherapeutic human embryo research is
guilty of a Class E felony,

6) Whoéver, ith the knowle{ge that the in vitro human embryo will |
intentionally be subjetted to a substanti] risk of injury or death for the purpose of
nontherapeutic hughan embryo research, txansfers an in vitro human embryo to
another person is/guilty of a Class E felony.

(7) Whoeyer creates an in vitro human e¥pbryo outside of a woman’s body,
including thrgugh the removal of one or more cells ¥rom an existing in vitro human

embryo, for/the purpose of undertaking nontherapeutic human embryo research is

~ guilty of 4 Class E felony.

(8) Whoever uses, transfers, or acquii‘es any living cell\or tissue that the actor
knows was obtained through conduct that is described under Nub. (3), (B), or (7) is

guflty of a Class E felony. This subsection does not apply to a perdon who transfers
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SECTION 2

or acquires an in\ vitro human embryo for the purpose of having it #nplanted in a

woman’s uterué.
(9) Subsections3) to (8) do not apply to any of the following:
(a) Cryopreservingan in vitro human embryo if the/actor uses all available

means to protect and presekve the life and protect, preseyve, and promote the health

~ of the embryo.

(b) Thawing an in vitro hiyman embryo if the/thawing is déne for the purpose
of facilitating the implantation of\the embryo i a woman’s uterus consistent with
the criteria listed in par. (c) and if the actor ydes all ava.ilabie means to protect and
preserve the life and protect, preservg, and promote the health of the embryo.

(c) Implanting or attempting to imjdant an in vitro human embryo ina woman’s
uterus if the embryo was created by fértilization, if the implantation or attempted
implantation is done for the purpgse of human reproduction, and if the woman
intends to carry any resultant ppégnancy to term.

(d) The transfer or acquigition of an in vityo human embryo if the actor intends
that the embryo be cfyoprserved consistent with the criteria listed in par. (a),
thawed consistent with the criteria listed in par\ (b), or implanted in a woman’s
uterus consistent with ghe criteria listed in par. (c).

(e) The donor of any gamete from which an in vi%ro human embryo is derived.

(10) Whoever purchases or sells an in vitro huma embryo is guilty of a Class
E felony.

SECTION/3. Nonstatutory provisions.

(1) SPUDY OF ADOPTION OF EMBRYOS AND REGULATION OF ARSISTED REPRODUCTIVE
SERVICES [LINICS.

() In this subsection:
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\ “Clinic” means a clinic that provides assisted reproductive services.

2. “In vitro human embryo” has the meaning given in section 940.17 (2) (b) of
the statutes.

(b) The joint legislative council shall study the issues relating to the ddoption
of in vitro human embryos and the regulation of clinics and shall prep#re proposed
legislation with a view toward accomplishing all of the following:

1. Reducing the nymber of in vitro human embryos credted by clinics to a
reasonable number needed Yor reproductive purposes.

2. Facilitating the adoption and implantaﬁon of unused in vitro human
embryos created by clinics.

3. Providing a procedure by Which those unyéed in vitro human embryos may
be relinquished by their genetic pargnts for addption and implantation.

4. Requiring that persons receiving asgisted reproductive services at clinics be
informed of the option of relinquishing }heir unused in vitro human embryos for
adoption and implantation.

(c) The joint legislative council shall inchude in the study a study of current law
relating to the adoption of childrén and other c\irrent law that might be relevant to
the adoption of in vitro humas embryos with a view toward modeling the proposed
legislation relating to the gdoption of in vitro humak embryos after that current law.

(d) The joint legjslative council shall report \its findings, conclusions, and
recommendations tofhe legislature in the manner provided under section 13.172 (2)

of the statutes by/January 1, 2003.
SECTION/4. Initial applicability.

(1) The treatment of section 940.17 (3) to (7) and (10) of the statutes first applies

to offerfses committed on the effective date of this subsection.
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(2) The treatmeni of section 940.1 of the statutes first applies to a use,

transfer, or acquisition of a livim or tissue occurring on the effective date of this

subsection, even if the co ribed under section 940.17 (8), (5), or (7)

of the statutes and

ough which the cell or tissue~gas obtained occurred before the

eﬁ'ect_ive date6f this subsection.

(END)
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analysis INSERT A -
'%E The bill defines “human parthenogenesis” as the process of manipulating the
genetic material of a human egg cell, without introducing into it the genetic material
ffom any other cell, in a way that causes the egg cell to have a coniplete set of

chromosomes.

analysis INSERT B

’QH_P and may be fined up to: 1) $500,000 or, if the person derives a pecuniary gain
from the violation, an amount equal to twice the gross amount of the person’s
pecuniary gain, whichever is greater, if a corporation, partnership, association,
government or governmeﬁt agency, or any other entity is being prosecuted; or 2)
$250,000 or, if the person derives a pecuniary gain from the violation, an amount
equal to twice the gross amount of the person’s pecuniary gain, whichever is greater,
if an individual is being prosecutedg‘ |

INSERT 4/9

(e) “Human parthenogenesis” means the process of manipulating the genetic

material of a human oocyte, without introducing into the oocyte the genetic material

from any other cell, in a way that causes the oocyte to become a diploid cell.

INSERT 4/23

(b) 1. The maximum fine for a person other than an individual%vho violates
subd. 2fis $500,000 or, if the person derives a pecuniary gain from the violation, an

amount equal to twice the gross amount of the person’s pecuniary gain, whichever

is greater. | v | %
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2. The maximum fine for an individual who violates sub. (2) is $250,000 or, if
the individual derives a pecuniary gain from the violation, an amount equal to twice

the gross amount of the individual’s pecuniary gain, whichever is greater.




State of Wisconsin
| 2001 - 2002 LEGISLATURE N LRB-3079/
MGD;jld:pg

2001 ASSEMBLY BILL

;A

[Reogn

AN ACT to create 146.347 of the statutes; relating to: human cloning and

parthenogenesis and providing penalties.

Analysis by the Legislative Reference Bureau

_ This bill prohibits human cloning and parthenogenesis; attempting to perform
human cloning or parthenogenesis; transferring or acquiring a human embryo
produced by human cloning or parthenogenesis; and transferring or acquiring any
cell, tissue, or product derived from human cloning or parthenogenesis. The bill -
defines “human cloning” as introducing nuclear material from one or more human
somatic cells (a human cell with a complete set of chromosomes) into an egg cell, the
nuclear material of which has been removed or inactivated, so as to produce a living
organism, including a human embryo, having genetic material that is virtually
identical to the genetic material of an existing or previously existing human
organism. The bill defines “human parthenogenesis” as the process of manipulating
the genetic material of a human egg cell, without introducing into it the genetic
material from any other cell, in a way that causes the egg cell to (ave a complete se

A person who violates one of the prohibitions relating to human cloning or
parthenogenesis may be imprisoned for not more than ten years and may be fined
up to: 1) $500,000 or, if the person derives a pecuniary gain from the violation, an
amount equal to twice the gross amount of the person’s pecuniary gain, whichever
is greater, if a corporation, partnership, association, government or government
agency, or any other entity is being prosecuted; or 2) $250,000 or, if the person derives
a pecuniary gain from the violation, an amount equal to twice the gross amount of
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the persons pecuniary gain, whichever is greater, if an individual is being
prosecuted. A person who violates one of the prohibitions is also subject to a civil
monetary penalty (a forfeiture) of $1,000,000 if the person derives a pecuniary gain
from the violation, unless the person’s gross pecuniary gain exceeds $500,000. In
that case, the amount of the forfeiture must be between $1,000,000 and twice the
amount of the person’s gross pecuniary gain.

For further information see the state and local fiscal estimate, which w1ll be
printed as an appendlx to this bill. .

MGD:jld:pg v

The people of the state of Wisconsin, represented in senate and assembly, do :

enact as follows.

SECTION 1. 146.347 of the statutes is created to read:

146.347 Asexual human reproduction. (1) In this section:

(a) “Asexual reproduction” means reproduction not initiated by the union of an

oocyte and a sperm.

(b) “Enucleated oocyte” means a fertilized or unfertilized oocyte, the nuclear

material of which has been removed or inactivated.

(¢) “Human cloning” means asexuél reproduction accomplished by introducing
nuclear material from one or more human somatic cells into an enucleated oocyte so
as to produce a living organism having genetic material that is virtuall& identical to
the genetic material of an existing or previdusly existing human organism. -

(d) “Human embryo” means a human organism derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a
human ofganism at or beyond the stage of development at which the major body
structures are presentv. |

(e) “Human parthenogenesis” means the process of manipulating the genetic
material of 2 human oocyte, without introducing into the oocyte the genetic material

from any other cell, in a way that causes the oocyte to become a@iploid cel).
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) “Living organism” includes a human embryo.

(g) “Somatic céll” means a cell that has a complete set of chromosomes and that
is obtained dr derived from a living or bdead human organism at any stage of A
development. | | |

(2) No person may knowingly do any of the following:

(a) Perform or attempt to perform human cloning or human parthenbgenesis.

(b) Transfer or acquire for any purpose a human embryb produced by human |

cloning or human parthenogenesis or any cell, tissue, or product derived from human

- cloning or human parthenogenesis.

| (3) (a) Any person who Viol'afes sub. (2) may be fined under par. (b) or
imprisohed for not more than 10 years or both. | |
| (b) 1. The maximum fine for a person other than an individual who violates
subd. 2. is $500,000 oi', if the person derives a pecuniary gain from the {riolation, an
amount equal to twice the lgross amount of the person’s pecuniary gain, whichever
is great.er.‘

2. The maximum fine for an individual who violates sub. (2) is $250,000 or, if
the individual derives a pecuniary gain from the violation, an amount equal to twice
the gross amount of the individual’s pecuniary gain, whichever is greater.

(4) (a) Except as provided in par. (b), any person who violates sub. (2) and who '
derives a pecuniary gain from the violation shall be required to forfeit $1,000,000.

~ (b) Any person who violates sub. (2) and who derives a pecuniary gain of more
than $500,000 from the violation shall be required to forfeit not less than $1,000,000
nor more than an amount equal to twice the gross‘amount of the personfs pecuniary
gain,

(END)



