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(b) A governmental unit that has custody of a record is also further subject to
the retention requirements for public records of state agencies and the records of the
v’
University of Wisconsin hospitals and clinics guthority established under ss. 16.61

and 16.611 and the retention requirements for documents of local governmental

units established under s. 16.612.

(7) The public records board may promulgate rules prescribing standards
v
consistent with this subchapter for retention of records by state agencies, the

University of Wisconsin hospitals and clinics authority and local governmental

units.

v

(8) This section does not preclude the public records board, the department of
administrationé\or any other governmental unit of this state from specifying

additional requirements for the retention of any record of another governmental unit

subject to its jurisdiction.



Yz 3577 (L

» DRAFTER’S NOTE LRB-2993 ttn~
FROM THE JTK/RM/RK/RN/IK/RC cjsjf

LEGISLATIVE REFERENCE BUREAU
- ‘/ /

CAPTLEZOL Zlas (), (e)and

» — —

Zm' MANJ)’/CY :
M}m{\/

o-provide.n

_— S inorderte-provide no DeBterprelive FUIES Unaer-proposed— -
f/ \ 5331 )\ (a). Y { 2ont ws Ko T Aol 11T pn Sy oo d Yol in+eAT,
/ﬂ< fﬁ%ause this bill represents a new WM’EW ng the
) legislative Ristory is\ proposad;we araj ing all r! provisioe::rfWe
dzaffer’s notes RB-1536~ ere necessary, we have updated these provisions to

N vreﬂect the content of this bill.

[ N 1YThis draft represents the combined efforts of the LRB legal staff to engraft the
= atin ”( I Uniform Electronic Transaclions Act (UETA) into Wisconsin law. Incorporating UETA
e . .

wfs | into Wisconsin law has been an extremely difficult task. Joint Rule 52 (6) requires the
bt q
owd Jo¥ | LRB, in drafting, to specifically refer to, and amend or repeal as necessary, all parts

PR of” } of the statutes that are intended to be superceded or repealed by a proposal, insofar as
R &,\W practicable. We have carried out this responsibility to the maximum extent possible.

toe However, because certain provisions of UETA are susceptible to varying
a7 2 interpretations, the effect of these provisions on current statutes will, in some cases,
,g[o&ﬁ)/ depend upon which interpretation the courts eventually adopt. Sometimes, we were

able to consult the prefatory note and official comments accompanying UETA, in order
to ascertain the intent of these provisions and their potential effect on other statutes
if the interpretation suggested by the prefatory note and comments is adopted.
Although the prefatory note and comments have no legal effect, in the past, courts have
often relied on the prefatory notes and comments to other uniform laws when
interpreting ambiguous provisions of those laws. In many cases, though, it was not
possible to ascertain the intent, even with reference to the prefatory note and
comments. In these cases, in order to encourage uniformity in the law of electronic
commerce and, as discussed below, to avoid federal preemption under E—sign, we have

not clarified the provisions. R cphin of  cdo o noked kot pd Tt Fractments dsoassed 2
. = e heboes,
2. Fotheextent Dossibleythe/draft attempts to-avoid préemption under the prlm

electronic commerce provisions of the federal Electronic Signatures in Global and
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- National Commerce Act, commonly knownf as “E—sign.” See p.( and ff. of the analysis
for a discussion of the primary electronic gommerce provisions of E-sign and p. 5 and
ff. of the analysis for a discussion of preemption issues. E-sign contains two methods
of avoiding preemption. One method, wifich is established under 15 USC 7002 (a) (1),
is to ena that constitutes UETX. The treatment of proposed ss. 137.01 (4) (a),
— 137.12 (2m) (a), and 137.20 (6) (b)dn this bill was not included in the recommended
version of UETA. This treatment may make this draft something other than “an
enactment of [UETA] as approved and recommended for enactment in all the [states]”
and, thus may take the bill out from under the first exemption from preemption under

15 USC 7002 (a) (1).

>

If the bill does not qualify for the first exemption from preemption, it may still qualify
for the second exemption from preemption, which is established under 15 USC 7002
(a) (2). However, this second exemption is much more difficult to apply. The second
exemption permits the state to enact laws that modify, limit, or supersede certain
provisions of E-sign, as long as the laws specify alternative procedures or
requirements for the use or acceptance of electronic records or signatures to establish
the legal effect of contracts or other records. Among other things, the alternative
procedures or requirements must be consistent with Titles I and II of E-sign. As
outlined below, it is difficult to predict how a court would apply this exemption and, as
a result, it is difficult to predict whether and to what. extent this version of the draft
would qualify for this exemption from preemption.

There are three primary interpretations. of the manner in which the second exemption
from preemption is intended to apply when a state enacts substantive provisions that
are not uniform with the recommended version of UETA. Until a court rules on the
issue, there is no way of knowing which interpretation will apply. Under the most
literal interpretation, a court would be required to treat the state enactment as a
coherent whole, rather than separately analyze individual statutes created in the T
enactment. Asnoted above, it is possible that this version of the draft would not. qualify
as an enactment of UETA as approved and recommended for enactment in all th
states. Under this interpretation, as a result, the entire enactment would be
preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and II of E—si

Under a second interpretation, a court would be required to analyze the individual
/”Q& \ statutes created in the draft, rather than treat the enactment as a coherent whole.

;| ) L[} Under this interpretation, all specific provisions that are uniform with UETA would ,,) A
'L/‘i\z exempt from preemption under 15 USC 7002 (a) (1). The non—uniform provisi b} L

P in proposed ss. 137.01 (4) (a), 137.12 (2m) (a))and 137.20 (6) (b)m?rﬁfsﬁ% ,
- separately under 15 USC 7002 (a) (2) to determine if the provisions are exempt from -

preemption under that section. Under this interpretation, the provisions would \ f’X /)

likely be preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and II of
E—sign. '

- Under a third interpretation, a court would treat the state enactment in different ways
for different purposes. The court would first be required to treat the draft as a coherent
whole in determining if, under 15 USC 7002 (a) (1), the law qualifies as an enactment
of UETA. If the law is not an enactment of UETA, then the court would be required’
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widual statute, including a statute that is uniform with a UETA

provision, under 25 USC 7002 (a) ( )}10 determine if the statute is exempt from

preemption undef that section. Undgr this interpretation proposed ss. 137.01 (4) (a),

137.12 (2m) (a)f and 137.20 (6) (b) svould likely be preempted as inconsistent with

E-sign Titles I and II. In addition, any other provision that is inconsistent with E—sign

Titles I and II would likely be ted, even if the provision is uniform with a UET! 1 3
aud (3

provision. and 7

Because it is so difficylf to predict how a court would apply the second exemption from
preemption, you may/want to avoid any treatment of ss. 137.01 (4) (a), 137.12 (2m) (a)

and 137.20 (6) (b) /that may trigger the preemption analysis under the second
exemption.

3. Current state law uses the term “record” as a noun about 4,000 times. Almost
uniformly, the term “record” is currently used more narrowly than the word “record”
in proposed s. 137.11 (12), the distinction being that “rccord” under current state law
is generally used to describe something that is kept or required to be kept while
“record” in UETA is apparently intended to cover anything other than an oral
communication. In other words, the drafters of UETA apparently intended “record” to
mean “document.” The use of different meanings for the same term is contrary to
normal drafting procedure and it may cause some confusion. This draft, however,
maintains the usage of the word “record” in UETA (proposed subch. II of ch. 137), but
generally retains other terminology outside UETA to avoid confusion in other statutes.

4. The draft defines “electronic” in proposed s. 137.11 (5) and “record” (document) in
proposed s. 137.11 (12). The draft then defines “electronic record” in proposed s. 137.11
(7) in a way that is inconsistent with the definition of “electronic” and “record.” Under
the draft, a “record” must be inscribed on a tangible medium or stored in an electronic
or other medium and be retrievable in a perceivable form. An “electronic” record is a
record having electrical, digital, magnetic, wireless, optical, electromagnetic, OR
similar capabilities. However, an “electronic rccord” is a record that is created,
generated, sent communicated, received, or stored by electronic means. The resulting
confusion could be mitigated by deleting the definition of “electronic” and building all
of the operative characteristics into the definition of “electronic record.” However, we
did not make this clarification because doing so may trigger preemption under E—sign.

5. This draft uses the term “governmental unit” rather than “governmental agency”
because state authorities are included within the definition and, in Wisconsin, state
authorities are not agencies. The draft also broadens the definition of “governmental
unit” in proposed s. 137.11 (9) to include certain Wisconsin entities that might not
otherwise be included in the definition, which appears to be consistent with the intent
of the drafters of UETA. The only effect is on the optional provisions (in the draft, the
proposed treatment of s. 137.05, stats., and proposed s. 137.25 (2)). We think this does

not interfere with uniformity because the draft retains the substance of the UETA
definition in full.

6. Under proposed s. 137.11 (7) and (12), the definition of “electronic record” and
“record” include voice mail communications. Please note that, under these definitions,
certain documents such as contracts, applications, licenses, or tax returns may
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potentially be evidenced by voice mail communications In ﬁge cases, current &
under E-sign already permits these documents to/be~ gﬁéggcde.bym_v@ieemm.aiﬂlm.w¢,.:.~,_,m_
communications. . /@;),w(%\j‘t) (] Bereination notices fo- %gleam%
7. The exemptionﬂ proposed s. 137.12 (2m) are problematic.both as a matter of > '
drafting and with regard to federal preemption. The exemptim@or deedW
s. 137.12 (2m) (a) ## inconsistent with the recommended version of TTETA and with
ult) {§'likely to trigger preemption under 15 USC 7002 (a) (2). In

_E“S]'gn and, p
@{ addition, the remaining exemptions, which are based upon those contained in E-sign,
= raise potential preemption issues because the exemptions in E-sign may be rescinded

pg

ot

by tederal regulatory agencies. If this rescission happens, the exemptions in this draft
may become inconsistent with those in E-sign. This inconsistency would likely result
ppbishvnin

in some form of preemption. — ]*m;uﬂ;wﬁ;?ﬁm;qd opffrerd cort C!ﬂ(/w—:@”75>

Other than the exemption for deeds/we have tried to remain as consiStent as possible
with the language of the E-sign eXemptions, in order to avoid preemption. However,
the federal language itself has severe problems and does not meet our typical drafling
standards. It is unclear what qualifies as a “matter of family law” as that phrase is used
in E-sign and the exemption in proposed s. 137.12 (2m) (b). Does this phrase mean
laws governing marriage, divoree, adoption, and paternity? What about powers of

_attorney, marital property, and guardianship? If it includes marital property laws,
extremely broad, given the subject matter governed by s.

then this exception may be

766.56, stats.
It is also unclear what qualifies as “hazardous materials, pesticides, or other toxic or

dangerous materials” as that phrase is used in E—sign and proposed s. 137.12 (2m) (f).
Does this phrase apply tu fireworks and fertilizer?

It is also unclear what qualifies as “utility services (including heat, water, and power)”
¥ las that phrase is used in E-sign and proposed s. 137.12 (2m) (g). Is the phrase intended
WB}}» to limit the meaning of “utility services” to the three services listed in the parenthetical
LW phrase or to include those three services, in addition to other potential utility services
like basic local telecommunications services under s. 196.01 (1g) and sewage system
problem exemplifies why we try to avoid using

services under s. 196.01 (5) (a) 1.'.D This
“including” phrases in the statutés. These phrases may provide a court or an attorney
with a method for avoiding the intended breadth of the original reference. See, for
example, State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527 (1974) and State v. Engler,
80 Wis. 2d 402, 407-8 (1977). .
~ With regard to notices of foreclosure, eviction, and the like, the federal exemption and
-that in proposed s. 137.12 (2m) (h) probably is intended to apply to notices provided to
the individual who resides in the particular dwelling. Unfortunately, the exemption
is worded more broadly than that. For example, the exemption would cover a
foreclosure notice that is given to the landlord of a dwelling that is not owner—occupied,
if the dwelling is occupied by a tenant who rents the dwelling as a primary residence.
The exemption for notices of termination of “health insurance or benefits” in E—sign
and proposed s. 137.12 (2m) (i) is also likely broader than is intended under E-sign and
this bill. It is unclear what benefits are covered by the exemption. For example, does
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the exemption cover only health benefits (whatever that term means), or does it apply
to benefits of employment (like disability insurance, the right to purchase stock

options, or a right granted under an employee manual), public assistance benefits, or
benefits of membership in a music club? :

8. Under proposed s. 137.12 (1), UETA applies to electronic records (documents) and
electronic signatures relating to a “transaction.” A “transaction” is defined in proposed
s. 137.11 (15) to mean action between persons relating to the conduct of business,
commercial, or governmental affairs. The prefatory nole and comments suggest that
the application of UETA to governmental affairs may be limited to activities where the
government is a market participant (for example, governmental procurement). The
text does not seem to explicitly reflect that interpretation. However; because the
optional sections of UETA (the treatment of s. 137.05, stats., and proposed s. 137.25
(2)) clearly contemplate application beyond “transactions,” this draft clarifies in
proposed s. 137.12 (1) that the optional sections affect matters other than
“transactions.” Another issue that has been raised with respect to the definition of
“transaction” is that the text does not clearly indicate that UETA applies to
cousumer—to—consumer transactions, even though the comments suggest that it does.

9. Because some Wisconsin case law suggests that regulatory statutes will not be
applied to the state absent an express indication by the legislature that they should
so apply (see, for example, State ex rel. Dept. of Public Instruction v. ILHR Dept. 68
Wis.2d 677, 681 (1975)), and because UETA is clearly intended to regulate state
conduct, at least in part, this draft provides in proposed s. 137.12 (5) that UETA applies
to this state, unless otherwise expressly provided. We think this does not interfere with

uniformity because the text retains all of the substance of UETA and this clarification
carries out the intent of UETA.

10. You may want to clarify the interaction of proposed ss. 137.13 (2) and 137.15 (1),
in order to make the intended result of these statutes more apparent. Proposed s.
137.13 (2) states that the subchapter of the statutes that constitutes UETA only applies
to transactions between parties who have agreed to conduct ~transactions
electronically. Proposed s. 137.15 (1) states that a document or signature may not be
denied legal effect solely because it is in electronic form. The manner in which these
two statutes relate could be more clearly stated.

For example, a problem may arise if a person (A) makes a written offer to contract with
another person (B), and if B then communicates its acceptance in electronic form. If
A refuses to deal electronically, B may argue that the acceptance is enforceable under
proposed s. 137.15 (1). According to B, the only reason the acceptance would not be
enforceable is because it is in electronic form and, under proposed s. 137.15 (1), this
reason is insufficient to deny the enforceability of the document. According to A,
however, proposed s. 137.15 (1) does not apply to the transaction because A did not
consent to deal electronically. This result is dictated by proposed s. 137.13 (2), which
applies a consent requirement to the entire subchapter that constitutes UETA.

To make this result more straightforward, you may want to clarify that proposed s.
137.15 applies only to transactions between consenting parties. Although this type of
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clarification is curréntly used in proposed s. 137.16 we did not include it in this bill
because to do so might trigger preemption under E—sign.

11. Proposed s. 137.13 (3) provides that a party that agrees to conduct a transaction
by electronic means may refuse to conduct other transactions by electronic means. In

practice, this provision may be difficult to apply because it may be unclear when one
transaction ends and another begins.

12, Proposed s. 137.14 (3) provides that UETA shall be construed and applied to
effectuate its general purpose to make uniform the law with respect to the subject of
UETA among states enacting it. This draft provides that UETA shall be construed and
applied to effectuate its general purpose among states enacting laws substantially
similar to UETA. The reason that we loosened this a little is that this draft is not
identical to UETA (although we believe it preserves the substance of it) and most states

enacting UETA have not enacted verbatim versions. We think this is consistent with
the intent of the drafters.

13. Proposed s. 137.15 (4) provides that if a law requires a signature, an electronic
signature satisfies that requirement in that law. Although the comments indicate this
was not intended, under the text of proposed s. 137.11 (8), an “electronic signature” may
be associated with a nonelectronic document. Therefore, the effect of proposed s.
137.15 (4) is to permit an electronic signature to be used to sign a nonelectronic
document. In UETA SECTION 18, which is optional (see the treatment of s. 137.05,

stats., by this draft), we have limited the use of electronic signatures to sign electronic

documents since this is consistent with the 1ntent of UETA and no preemptlon issue
arises under this optional provision. :

14. You may also want to clarify the interaction of proposed s. 137.16 (1) and (2).
Proposed s. 187.16 (1) generally permits the parties to a transaction to satisfy any
writing requirement through the use of an electronic record. However, proposed s.
137.16 (2) (b), among other things, preserves the effect of any law that requires a record
to be communicated by a specified method. To the extent that “in writing” is a specified
method of communicating a record, this provision may be read to override proposed s.
137.16 (1). You may avoid this result by clarifying that proposed s. 137.16 (2) (b) does
not apply to writing requirements covered by proposed s. 137.16 (1).

15. Proposed s. 137.20 (1) provides that if a law requires that a document be retained,
the requirement is satisfied by retaining the information set forth in the document as
an electronic document which accurately reflects the information set forth in the
document after it was first generated in its final form as an electronic document or
otherwise.. The comments indicate that this text is intended to cnsure that content is
retained when documents are reformatted. The text, however, may be interpreted to
permit earlier versions of documents to be destroyed, notwithstanding retention
requirements. Because it is not unusual to retain earlier versions of some documents

for reference, you may want to clarify that this subsection is not intended to permit the
disposal of these versions.

16. Proposed s. 137.20 (2) provides that document retention requirements in proposed
s. 137.20 (1) do not apply to any information the sole purpose of which is to enable a
document to be sent, communicated, or received. The comments suggest that if
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ancillary information is not retained, an electronic document may still be used to
satisfy a retention requirement. Ancillary information, such as a date, tlme, or
address, may be significant in some cases, and you may not want to permit
of this information.

17. Consistent with your instructions, this draft preserves the effect of] ex1st1ng laws
with regard to public records. See proposed s. 137.20 (6) (b). Please review this
treatment to ensure it satisfies your intent. As discussed previously, this treatment
may be viewed as going beyond the recommended version of UETA and, therefore, may
trigger preemption under E-sign. Also, please note that proposed s. 137.20 (1), (4), and
(6) likely authorize a custodian of private records to destroy original records if an
electronic copy is retained.

18. Proposed s. 137.20 (5) provides that if a law requires retention of a check, the
requirement is satisfied by retention of an electronic document containing the
information on the front and back of the check in the manner provided in the draft.
The term “check” is not defined in the draft. It is unclear whether this provision applies
to other kinds of negotiable instruments, such as share drafts and money orders.
However, since proposed s. 137.20 (1) and (4) suggest the same thing as proposed s.
137.20 (5) in more general terms, it is possible that proposed s. 137.20 (5) may be
interpreted to be redundant.

19. Proposed s. 137.20 (6) (a) provides that an electronic document satisfies a law
requiring retention of a document for evidentiary, audit, or like purposes, unless a law
enacted after UETA specifically prohibits the use of an electronic document for
retention purposes. Insofar as this provision attempts to force future legislatures to
express their intent in a particular way in order for their laws to have legal effect, this
provision is unenforceable. State ex rel. La Follette v. Stitt, 114 Wis 2d 358, 363—369
(1983). In addition, the qualifying language “for evidentiary, audit, or like purposes”
appears to put this subsection in tension with proposed ss. 137.15 (3) and 137.20 (1)
and (4), which contain similar statemcnts but do not include the qualifying language.

20. Proposed s. 137.20 (7) provides that the retention provisions of UETA do not
preclude a governmental unit of this state from specifying additional requirements for
any document subject to the jurisdiction of the governmental unit. This subsection
seems to contravene proposed s. 137.20 (1), (4), and (6) (a), which provide that
compliance with the retention requirements in those subsections is sufficient in some
cases. In addition, it is unclear from the text whether this provision applies to
governmental documents or to nongovernmental documents subject to a governmental
unit’s jurisdiction. The comments suggest that the latter interpretation was intended,
but the authority of a particular governmental unit to exercise control over specific
private documents may be unclear in some cases. Finally, it is unclear whether this

subscction is intended to grant rule-making authority or merely to reference existing
rule-making authority, if any.

21. Proposed s. 137.23 (2) provides that an electronic document is received when it
enters a recipient’s designated information processing system and is in a form capable
of being processed by that system, and proposed s. 137.15 (1) and (3) permit electronic
documents to be substituted for nonelectronic documents and require that they be
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given the same legal effect. These provisions may have the result of altering laws
under which the date of receipt of a document filed with a governmental unit is the date
on which a hard copy is received or postmarked, so that electronic filing constitutes
receipt instead. The application of this subsection depends upon whether UETA’s
application to governmental units is limited to transactions and whether the
requirement for mutual consent in proposed s. 137.13 (2) overrides proposed s. 137.15
(1) and (3), which do not mention mutual consent.

22. Proposed s. 137.23 (4) (a) provides that, generally, an electronic document is
deemed to be sent from the sender’s place of business and, if the sender does business
at more than one location, an electronic document is deemed to be sent from the
location that has “the closest relationship to the underlying transaction.” To the extent
that an electronic document may evidence a sale, with the seller receiving payment
electronically, a business could use proposed s. 137.23 (4) (a) to argue that a sale
acceurred at a location where the business is not subject to an income tax or franchise
tax rather than at a location, such-as this state, where the business is subject to such
taxes. Ifa court accepted that argument, the business would receive income from such
a sale but avoid paying any tax on that income. Although the comments to UETA seem
to indicate that the above scenario is not an intended consequence of proposed s. 137.23
4) (a), you should be aware that, under the proposed language of that paragraph that

scenario is possible.

23. Proposed s. 137.23 (7) treats the issue of what law applies when an electronic
document is purportedly but not actually sent or received. Although the text of this
subsection refers to “the legal effect of the sending or receipt,” the provision actually
seems to address the legal effect of a failure to send or receive an electronic document.

24. Unlike the primary electronic commerce provisions of E—sign, proposed s. 137.24,
" relating to transferable records (electronic versions of certain documents under the
Uniform Commercial Code), may be preempted by E—sign because it is more expansive
than current law under E—sign. However, because it is possible to comply with E—sign
and proposed s. 137.24, it is also possible that these provisions may be interpreted to
be consistent with one another, in which case proposed s. 137.24 would not be
preempted by current law under E—sign. If you would like more information on this

issue or would like to discuss the factors that a court may apply in analyzing this issue,
please feel free to call.

25. SECTIONS 17 to 19 of UETA are optional. SECTION 17, which directs
governmental units to determine whether and to what extent they will create and
retain electronic records and convert electronic records to written records, is deleted
because it largely reflects current law. See, for example, ss. 16.61 (5) (a) and 19.21 (4)
(c), stats. The coverage of these and other current statutes, while broad, is arguably
not quite as broad as UETA SECTION 17 because the operative term “state agency”
is more narrowly defined in s. 16.61, stats., and the operative term “local governmental
unit” is not defined in s. 19.21, stats. This draft, in contrast to current law but
consistently with the intent of UETA, incorporates a broad definition of “governmental

unit.” However, since the legislature has addressed this issue in this state, we decided
not to revisit the issue in this draft.
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26. SECTION 18, which directs governmental units to determine whether and to
what extent they will send and accept electronic records and electronic signatures, is
replaced by s. 137.05, stats., which is renumbered as proposed s. 137.25 (1) and
amended by this draft to better conform with our understanding of your intent.

27. SECTION 19, which permits governmental units to encourage interoperability
between jurisdictions, is retained as proposed s. 187.25 (2) but is significantly clarified
per our understanding of your intent. This draft also broadens the definition of
“governmental unit” to employ Wisconsin terminology and ensure that all Wisconsin

governmental units are covered, which appears to be consistent with the drafters’
intent.

28. SECTION 22 of the original draft provides for the state to insert its desired
effective date. Since we have no instruction on this point, we have not inserted any
effective date. Under this draft, the act takes effect on the day after publication.

29. There are numerous provisions in current law that require that a notice, request,
statement, application, document, or other information (notice) be provided to a
governmental unit in writing or that the notice be sent or mailed, suggesting that it
be provided in written form. Under current law in s. 137.05, stats., and under this draft
in proposed s. 137.25, most of those notices may be provided in electronic form if the
governmental unit consents to receiving the notice in electronic form. Without an
examination of each of those notice provisions, it is not possible to determine whether
any particular provision should be amended to specify that the notice may only be
furnished in written form and not in electronic form because, for example, electronic

notice was not intended or contemplated by the provision when it was enacted.
" Because this issue arises under current law, because the application of UETA to each
of these provisions is not completely clear, and because it is impractical to examine each
of these provisions, the draft does not treat any of these provisions. Consequently,
under this draft, as under current law, most of the provisions in current law requiring
a notice to be given to a governmental unit in writing or to be sent or mailed to a
governmental unit, may be satisfied by furnishing the notice in electronic form if the
governmental unit consents to receive it in that form.

30. This bill raises two issues relating to ch. 180, stats., regarding corporations.
Chapter 180, stats., currently permits the use of electronic transmissions and
electronic notices. However, the definition of “electronic transmission” in s. 180.0103
(7m), stats., relies upon an understanding of the term “electronic” that may be different
from the meaning of “electronic” under UETA (proposed s. 137.11 (5)). You may want
to harmonize s. 180.0103 (7m), stats., with the definition of “electronic” under UETA.

~ Second, s. 180.0141, stats., permits the use of an electronic notice under ch. 180, stats.,
but, unlike UETA, does not require the receiving party to consent to receive the notice
in an electronic format. It is unclear how this provision would work in conjunction with
UETA. The application of UETA may depend upon whether the receiving party
consents to receive the electronic notice. Under this interpretation, UETA would apply
if the electronic notice is sent with the consent of the receiving party but would not
apply if the electronic notice, consistent with s. 180.0141, stats., is sent -
notwithstanding the receiving party’s failure to consent. It may be difficult to
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determine in a specific case whether a party has consented to receive the electronic
notice or has received the electronic notice as a result of the unilateral action of the

sender. If you would like to clarify the interaction of UETA and s. 180.0141, stats.,
please let us know.
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January 14, 2002

Kate Mawdsley:

As instructed, we used LRB-2998/1 as the base for this draft, with changes to proposed
ss. 137.12 (2m) (d), (e), and (g) and 137.20 (6) (b) and (7). Please let us know if we have
misunderstood your intent.

We believe that this draft incorporates the substance of your changes to proposed s.
137.20 (6) and (7). Since the application of this subchapter is set forth in proposed
137.12, we did not think it was necessary to refer to the application again in proposed
s. 137.20 (6) (b) because we would not be dealing with situations in this paragraph that
are not subject to this subchapter, and also because this paragraph merely negates a
possible interpretation that is not intended. Concerning proposed s. 137.20 (8), which
corresponds to proposed s. 137.20 (7) of LRB-2998/1 and SECTION 12 (g) of UETA,
the refocusing of this subsection by this draft so that it applies only to governmental
units is contrary to the official comment to UETA, which suggests that the subsection
applies to “all businesses and individuals”. The original language of UETA is, of course,
ambiguous.

1. With the exception of the changes noted above and the other treatments discussed
under item 2. below, this draft represents the combined efforts of the LRB legal staff
to engraft the Uniform Electronic Transactions Act (UETA) into Wisconsin law.
Incorporating UETA into Wisconsin law has been an extremely difficult task. Joint
Rule 52 (6) requires the LRB, in drafting, to specifically refer to, and amend or repeal
as necessary, all parts of the statutes that are intended to be superceded or repealed
by a proposal, insofar as practicable. We have carried out this responsibility to the
maximum extent possible. However, because certain provisions of UETA are
susceptible to varying interpretations, the effect of these provisions on current statutes
will, in some cases, depend upon which interpretation the courts eventually adopt.
Sometimes, we were able to consult the prefatory note and official comments
accompanying UETA, in order to ascertain the intent of these provisions and their
potential effect on other statutes if the interpretation suggested by the prefatory note
and comments is adopted. Although the prefatory note and comments have no legal
effect, in the past, courts have often relied on the prefatory notes and comments to
other uniform laws when interpreting ambiguous provisions of those laws. In many
cases, though, it was not possible to ascertain the intent, even with reference to the
prefatory note and comments. In these cases, in order to encourage uniformity in the
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law of electronic commerce and, as discussed below, to avoid federal preemption under
E—sign, we have not clarified the provisions.

2. With the exception of the changes noted above and the treatments discussed below,
this draft attempts to avoid preemption under the primary electronic commerce
provisions of the federal Electronic Signatures in Global and National Commerce Act,
commonly known as “E-sign.” See p. 3 and ff. of the analysis for a discussion of the
primary electronic commerce provisions of E-sign and p. 5 and ff. of the analysis for
a discussion of preemption issues. E-sign contains two methods of avoiding
preemption. One method, which is established under 15 USC 7002 (a) (1), is to enact
a law that constitutes UETA: The treatment of proposed ss. 137.01 (4) (a), 137.12 (2m)
(a), (e), and (g), and 137.20 (6) (b) and (7) in this bill was not included in the
recommended version of UETA. This treatment may make this draft something other
than “an enactment of [UETA] as approved and recommended for enactment in all the
[states]” and, thus may take the bill out from under the first exemption from
preemption under 15 USC 7002 (a) (1).

If the bill does not qualify for the first exemption from preemption, it may still qualify
for the second exemption from preemption, which is established under 15 USC 7002
(a) (2). However, this second exemption is much more difficult to apply. The second
exemption permits the state to enact laws that modify, limit, or supersede certain .
provisions of E-sign, as long as the laws specify alternative procedures or
requirements for the use or acceptance of electronic records or signatures to establish
the legal effect of contracts or other records. Among other things, the alternative
procedures or requirements must be consistent with Titles I and II of E-sign. As
outlined below, it is difficult to predict how a court would apply this exemptlon and, as

a result, it is difficult to predict whether and to what extent this version of the draft
would qualify for this exemption from preemption.

There are three primary interpretations of the manner in which the second exemption
from preemption is intended to apply when a state enacts substantive provisions that
are not uniform with the recommended version of UETA. Until a court rules on the
issue, there is no way of knowing which interpretation will apply. Under the most
literal interpretation, a court would be required to treat the state enactment as a
coherent whole, rather than separately analyze individual statutes created in the
enactment. As noted above, it is possible that this version of the draft would not qualify
as an enactment of UETA as approved and recommended for enactment in all the
states. Under this interpretation, as a result, the entire enactment would be

preempted under 15 USC 7002 (a) (2) as inconsistent with Titles I and IT of E-sign and
would have no legal effect.

Under a second interpretation, a court would be required to analyze the individual
statutes created in the draft, rather than treat the enactment as a coherent whole.
Under this interpretation, all specific provisions that are uniform with UETA would
be exempt from preemption under 15 USC 7002 (a) (1). The non—uniform provisions
in proposed ss. 137.01 (4) (a), 137.12 (2m) (a), (e), and (g) and 137.20 (6) (b) and (7)
would be analyzed separately under 15 USC 7002 (a) (2) to determine if the provisions
are exempt from preemption under that section. Under this interpretation, the six
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provisions would likely be preempted under 15 USC 7002 (a) (2) as inconsistent with
Titles I and II of E—sign.

Under a third interpretation, a court would treat the state enactment in different ways
for different purposes. The court would first be required to treat the draft as a coherent
whole in determining if, under 15 USC 7002 (a) (1), the law qualifies as an enactment
of UETA. If the law is not an enactment of UETA, then the court would be required
to analyze each individual statute, including a statute that is uniform with a UETA
provision, under 15 USC 7002 (a) (2) to determine if the statute is exempt from
preemption under that section. Under this interpretation proposed ss. 137.01 (4) (a),
137.12 (2m) (a) and (g), and 137.20 (6) (b) and (7) would likely be preempted as
inconsistent with E—sign Titles I and II. In addition, any other provision that is
inconsistent with E—sign Titles I and II would likely be preempted, even if the provision
is uniform with a UETA provision.

Because it is so difficult to predict how a court would apply the second exemption from
preemption, you may want to avoid any treatment of ss. 137.01 (4) (a), 137.12 (2m) (a)

and (g), and 137.20 (6) (b) and (7) that may tngger the preemption analysis under the
second exemption.

3. Current state law uses the term “record” as a noun about 4,000 times. Almost
uniformly, the term “record” is currently used more narrowly than the word “record”
in proposed s. 137.11 (12), the distinction being that “record” under current state law
is generally used to describe something that is kept or required to be kept while
“record” in UETA is apparently intended to cover anything other than an oral
communication. In other words, the drafters of UETA apparently intended “record” to
mean “document.” The use of different meanings for the same term is contrary to
normal drafting procedure and it may cause some confusion. This draft, however,
maintains the usage of the word “record” in UETA (proposed subch. II of ch. 137), but
generally retains other terminology outside UETA to avoid confusion in other statutes.

4. The draft defines “electronic” in proposed s. 137.11 (5) and “record” (document) in
proposed s. 137.11 (12). The draft then defines “electronic record” in proposed s. 137.11
(7) in a way that is inconsistent with the definition of “electronic” and “record.” Under
the draft, a “record” must be inscribed on a tangible medium or stored in an electronic
or other medium and be retrievable in a perceivable form. An “electronic” record is a
record having electrical, digital, magnetic, wireless, optical, electromagnetic, OR
similar capabilities. However, an “electronic record” is a record that is created,
generated, sent communicated, received, or stored by electronic means. The resulting
confusion could be mitigated by delcting the definition of “electronic” and building all
of the operative characteristics into the definition of “electronic record.” However, we
did not make this clarification because doing so may trigger preemption under E-sign.

5. This draft uses the term “governmental unit” rather than “governmental agency”
because state authorities are included within the definition and, in Wisconsin, state
authorities are not agencies. The draft also broadens the definition of “governmental
unit” in proposed s. 137.11 (9) to include certain Wisconsin entities that might not
otherwise be included in the definition, which appears to be consistent with the intent
of the drafters of UETA. The only effect is on the optional provisions (in the draft, the
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proposed treatment of s. 137.05, stats., and proposed s. 137.25 (2)). We think this does
not interfere with uniformity because the draft retains the substance of the UETA
definition in full.

6. Under proposed s. 137.11 (7) and (12), the definition of “electronic record” and

- “record” include voice mail communications. Please note that, under these definitions,

certain documents such as contracts, applications, licenses, or tax returns may
potentially be evidenced by voice mail communications. In some cases, current law

under E—sign already permits these documents to be evidenced by voice mail
communications.

7. The exemptions in proposed s. 137.12 (2m) are problematic both as a matter of
drafting and with regard to federal preemption. The exemptions for deeds, official
court documents, and termination notices for telecommunications services in proposed

'8.137.12 (2m) (a), (e), and (g) are inconsistent with the recommended version of UETA

and with E—sign and, as a result, are likely to trigger preemption under 15 USC 7002
(a) (2). In addition, the remaining exemptions, which are based upon those contained
in E-sign, raise potential preemption issues because the exemptions in E-sign may be
rescinded by federal regulatory agencies. If this rescission happens, the exemptions
in this draft may become inconsistent with those in E—sign. This inconsistency would
likely result in some form of preemption.

Other than the exemption for deeds, telecommunications notices, and official court
documents, we have tried to remain as consistent as possible with the language of the
E-sign exemptions, in order to avoid preemption. However, the federal language itself
has severe problems and does not meet our typical drafting standards. It is unclear
what qualifies as a “matter of family law” as that phrase is used in E-sign and the
exemption in proposed s. 137.12 (2m) (b). Does this phrase mean laws governing
marriage, divorce, adoption, and paternity? What about powers of attorney, marital
property, and guardianship? If it includes marital property laws, then this exception
may be extremely broad, given the subject matter governed by s. 766.56, stats.

It is also unclear what qualifies as “hazardous materials, pesticides, or other toxic or
dangerous materials” as that phrase is used in E-sign and proposed s. 137.12 (2m) (f).
Does this phrase apply to fireworks and fertilizer?

It is also unclear what qualifies as “utility services (including heat, water, and power)”
as that phrase is used in E—sign and proposed s. 137.12 (2m) (g). Is the phrase intended
to limit the meaning of “utility services” to the three services listed in the parenthetical
phrase or to include those three services, in addition to other potential utility services
like basic local telecommunications services under s. 196.01 (1g) and sewage system
services under s. 196.01 (5) (a) 1.? Although this draft includes basic local
telecommunications services in this list, that inclusion raises preemption issues as
discussed above. This problem exemplifies why we try to avoid using “including”
phrases in the statutes. These phrases may provide a court or an attorney with a
method for avoiding the intended breadth of the original reference. See, for example,

State ex rel. Harris v. Larson, 64 Wis. 2d 521, 527 (1974) and State v. Engler, 80 Wis.
2d 402, 407-8 (1977). :
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With regard to notices of foreclosure, eviction, and the like, the federal exemption and
that in proposed s. 137.12 (2m) (h) probably is intended to apply to notices provided to
the individual who resides in the particular dwelling. Unfortunately, the exemption
is worded more broadly than that. For example, the exemption would cover a
foreclosure notice that is given to the landlord of a dwelling that is not owner—occupied,
if the dwelling is occupied by a tenant who rents the dwelling as a primary residence.

The exemption for notices of termination of “health insurance or benefits” in E-sign
and proposed s. 137.12 (2m) (i) is also likely broader than is intended under E—sign and
this bill. It is unclear what benefits are covered by the exemption. For example, does
the exemption cover only health benefits (whatever that term means), or does it apply
to benefits of employment (like disability insurance, the right to purchase stock
options, or a right granted under an employee manual), public assistance benefits, or
benefits of membership in a music club?

8. Under proposed s. 137.12 (1), UETA applies to electronic records (documents) and
electronic signatures relating to a “transaction.” A “transaction” is defined in proposed
s. 137.11 (15) to mean action between persons relating to the conduct of business,
commercial, or governmental affairs. The prefatory note and comments suggest that
the application of UETA to governmental affairs may be limited to activities where the
government is a market participant (for example, governmental procurement). The
text does not seem to explicitly reflect that interpretation. However, because the
optional sections of UETA (the treatment of s. 137.05, stats., and proposed s. 137.25
(2)) clearly contemplate application beyond “transactions,” this draft clarifies in
proposed s. 137.12 (1) that the optional sections affect matters other than
“transactions.” Another issue that has been raised with respect to the definition of
“transaction” is that the text does not clearly indicate that UETA applies to
consumer—to—consumer transactions, even though the comments suggest that it does.

9. Because some Wisconsin case law suggests that regulatory statutes will not be
applied to the state absent an express indication by the legislature that they should
so apply (see, for example, State ex rel. Dept. of Public Instruction v. ILHR Dept. 68
Wis.2d 677, 681 (1975)), and because UETA is clearly intended to regulate state
conduct, at least in part, this draft provides in proposed s. 137.12 (5) that UETA applies
to this state, unless otherwise expressly provided. We think this does not interfere with
uniformity because the text retains all of the substance of UETA and this clarification
carries out the intent of UETA.

10. You may want to clarify the interaction of proposed ss. 137.13 (2) and 137.15 (1),
in order to make the intended result of these statutes more apparent. Proposed s.
137.13 (2) states that the subchapter of the statutes that constitutes UETA only applies
to transactions between parties who have agreed to conduct transactions
electronically. Proposed s. 137.15 (1) states that a document or signature may not be
denied legal effect solely because it is in electronic form. The manner in which these
two statutes relate could be more-clearly stated.

For example, a problem may arise if a person (A) makes a written offer to contract with
another person (B), and if B then communicates its acceptance in electronic form. If
A refuses to deal electronically, B may argue that the acceptance is enforceable under
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proposed s. 137.15 (1). According to B, the only reason the acceptance would not be
enforceable is because it is in electronic form and, under proposed s. 137.15 (1), this
reason is insufficient to deny the enforceability of the document. According to A,
however, proposed s. 137.15 (1) does not apply to the transaction because A did not
consent to deal electronically. This result is dictated by proposed s. 137.13 (2), which

applies a consent requirement to the entire subchapter that constitutes UETA.

To make this result more straightforward, you may want to clarify that proposed s.
137.15 applies only to transactions between consenting parties. Although this type of
clarification is currently used in proposed s. 137.16 we did not include it in this bill
because to do so might trigger preemption under E-sign.

11. Proposed s. 137.13 (3) provides that a party that agrees to conduct a transaction
by electronic means may refuse to conduct other transactions by electronic means. In

practice, this provision may be difficult to apply because it may be unclear when one
transaction ends and another begins.

12. Proposed s. 137.14 (3) provides that UETA shall be construed and applied to
effectuate its general purpose to make uniform the law with respect to the subject of
UETA among states enacting it. This draft provides that UETA shall be construed and
applied to effectuate its general purpose among states enacting laws substantially
similar to UETA. The reason that we loosened this a little is that this draft is not
identical to UETA (although we believe it preserves the substance of it) and most states
enacting UETA have not enacted verbatim versions. We think this is consistent with
the intent of the drafters.

13. Proposed s. 137.15 (4) provides that if a law requires a signature, an electronic
signature satisfies that requirement in that law. Although the comments indicate this
was not intended, under the text of proposed s. 137.11 (8), an “electronic signature” may
be associated with a nonelectronic document. Therefore, the effect of proposed s.
137.15 (4) is to permit an electronic signature to be used to sign a nonelectronic
document. In UETA SECTION 18, which is optional (see the treatment of s. 137.05,
stats., by this draft), we have limited the use of electronic signatures to sign electronic
documents since this is consistent with the intent of UETA and no preemption issue
arises under this optional provision.

14. You may also want to clarify the interaction of proposed s. 137.16 (1) and (2).
Proposed s. 137.16 (1) generally permits the parties to a transaction to satisfy any
writing requirement through the use of an electronic record. However, proposed s.
137.16 (2) (b), among other things, preserves the effect of any law that requires a record
to be communicated by a specified method. To the extent that “in writing” is a specified
method of communicating a record, this provision may be read to override proposed s.
137.16 (1). You may avoid this result by clarifying that proposed s. 137.16 (2) (b) does
not apply to writing requirements covered by proposed s. 187.16 (1).

15. Proposed s. 137.20 (1) provides that if a law requires that a document be retained,
the requirement is satisfied by retaining the information set forth in the document as
an electronic document which accurately reflects the information set forth in the -
document after it was first generated in its final form as an electronic document or
otherwise. The comments indicate that this text is intended to ensure that content is
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retained when documents are reformatted. The text, however, may be interpreted to
permit earlier versions of documents to be destroyed, notwithstanding retention
requirements. Because it is not unusual to retain earlier versions of some documents
for reference, you may want to clarify that this subsection is not intended to permit the
disposal of these versions. .

16. Proposed s. 137.20 (2) provides that document retention requirements in proposed
s. 137.20 (1) do not apply to any information the sole purpose of which is to enable a
document to be sent, communicated, or received. The comments suggest that if
ancillary information is not retained, an electronic document may still be used to
satisfy a retention requirement. Ancillary information, such as a date, time, or
address, may be significant in some cases, and you may not want to permit destruction
of this information.

17. Consistent with your instructions, this draft preserves the effect of certain
existing laws with regard to public records. See proposed s. 137.20 (6) (b). Please
review this treatment to ensure it satisfies your intent. As discussed previously, this
treatment may be viewed as going beyond the recommended version of UETA and,
therefore, may trigger preemption under E—sign. Also, please note that proposed s.
137.20 (1), (4), and (6) likely authorize a custodian of private records to destroy original
records if an electronic copy is retained.

18. Proposed s. 137.20 (5) provides that if a law requires retention of a check, the
requirement is satisfied by retention of an electronic document containing the
information on the front and back of the check in the manner provided in the draft.
The term “check” is not defined in the draft. It is unclear whether this provision applies’
to other kinds of negotiable instruments, such as share drafts and money orders.
However, since proposed s. 137.20 (1) and (4) suggest the same thing as proposed s.

137.20 (5) in more general terms, it is possible that proposed s. 137.20 (5) may be
interpreted to be redundant.

19. Proposed s. 137.20 (6) (a) provides that an electronic document satisfies a law
requiring retention of a document for evidentiary, audit, or like purposes, unless a law
enacted after UETA specifically prohibits the use of an electronic document for
retention purposes. Insofar as this provision attempts to force future legislatures to
express their intent in a particular way in order for their laws to have legal effect, this
provision is unenforceable. State ex rel. La Follette v. Stitt, 114 Wis.2d 358, 363—369
(1983). In addition, the qualifying language “for evidentiary, audit, or like purposes”
appears to put this subsection in tension with proposed ss. 137.15 (3) and 137.20 (1)
and (4), which contain similar statements but do not include the qualifying language.

20. Proposed s. 137.20 (7) provides that the retention provisions of UETA do not
preclude a governmental unit of this state from specifying additional requirements for
any document subject to the jurisdiction of the governmental unit. This subsection
seems to contravene proposed s. 137.20 (1), (4), and (6) (a), which provide that
compliance with the retention requirements in those subsections is sufficient in some
cases. In addition, it is unclear from the text whether this provision applies to
governmental documents or to nongovernmental documents subject to a governmental
unit’s jurisdiction. The comments suggest that the latter interpretation was intended,
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but the authority of a particular governmental unit to exercise control over specific
private documents may be unclear in some cases. Finally, it is unclear whether this
subsection is intended to grant rule-making authority or merely to reference existing
rule-making authority, if any.

21. Proposed s. 137.23 (2) provides that an electronic document is received when it
enters a recipient’s designated information processing system and is in a form capable
of being processed by that system, and proposed s. 137.15 (1) and (3) permit electronic
documents to be substituted for nonelectronic documents and require that they be
- given the same legal effect. These provisions may have the result of altering laws
under which the date of receipt of a document filed with a governmental unit is the date
on which a hard copy is received or postmarked, so that electronic filing constitutes
receipt instead. The application of this subsection depends upon whether UETA’s
application to governmental units is limited to transactions and whether the
requirement for mutual consent in proposed s. 137.13 (2) overrides proposed s. 137.15
(1) and (3), which do not mention mutual consent.

22. Proposed s. 137.23 (4) (a) provides that, generally, an electronic document is
deemed to be sent from the sender’s place of business and, if the sender does business
at more than one location, an electronic document is deemed to be sent from the
location that has “the closest relationship to the underlying transaction.” To the extent
that an electronic document may evidence a sale, with the seller receiving payment
electronically, a business could use proposed s. 137.23 (4) (a) to argue that a sale
occurred at a location where the business is not subject to an income tax or franchise
tax rather than at a location, such as this state, where the business is subject to such
taxes. Ifa court accepted that argument, the business would receive income from such
a sale but avoid paying any tax on that income. Although the comments to UETA seem
to indicate that the above scenario is not an intended consequence of proposed s. 137.23

(4) (a), you should be aware that, under the proposed language of that paragraph, that
scenario is possible.

23. Proposed s. 137.23 (7) treats the issue of what law applies when an electronic
“document is purportedly but not actually sent or received. Although the text of this
subsection refers to “the legal effect of the sending or receipt,” the provision actually
seems to address the legal effect of a failure to send or receive an electronic document.

24. Unlike the primary electronic commerce provisions of E-sign, proposed s. 137.24,
relating to transferable records (electronic versions of certain documents under the
Uniform Commercial Code), may be preempted by E-sign because it is more expansive
than current law under E—sign. However, because it is possible to comply with E-sign
and proposed s. 137.24, it is also possible that these provisions may be interpreted to
be consistent with one another, in which case proposed s. 137.24 would not be
preempted by current law under E—sign. If you would like more information on this
issue or would like to discuss the factors that a court may apply in analyzing this issue,
please feel free to call.

'25. SECTIONS 17 to 19 of UETA are optional. SECTION 17, which directs
governmental units to determine whether and to what extent they will create and
retain electronic records and convert electronic records to written records, is deleted-
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because it largely reflects current law. See, for example, ss. 16.61 (5) (a) and 19.21 (4)
(c), stats. The coverage of these and other current statutes, while broad, is arguably
not quite as broad as UETA SECTION 17 because the operative term “state agency”
is more narrowly defined in s. 16.61, stats., and the operative term “local governmental
‘unit” is not defined in s. 19.21, stats. This draft, in contrast to current law but
consistently with the intent of UETA, incorporates a broad definition of “governmental
unit.” However, since the legislature has addressed this issue in this state, we decided
not to revisit the issue in this draft.

26. SECTION 18, which directs governmental units to determine whether and to
what extent they will send and accept electronic records and electronic signatures, is
replaced by s. 137.05, stats., which is renumbered as proposed s. 137.25 (1) and
amended by this draft to better conform with our understanding of your intent.

27. SECTION 19, which permits governmental units to encourage interoperability
between jurisdictions, is retained as proposed s. 137.25 (2) but is significantly clarified
per our understanding of your intent. This draft also broadens the definition of
“governmental unit” to employ Wisconsin terminology and ensure that all Wisconsin
governmental units are covered, which appears to be consistent with the drafters’
intent.

28. SECTION 22 of the original draft provides for the state to insert its desired
effective date. Since we have no instruction on this point, we have not inserted any
effective date. Under this draft, the act takes effect on the day after publication.

29. There are numerous provisions in current law that require that a notice, request,
statement, application, document, or other information (notice) be provided to a
governmental unit in writing or that the notice be sent or mailed, suggesting that it
be provided in written form. Under current law in s. 137.05, stats., and under this draft
in proposed s. 137.25, most of those notices may be provided in electronic form if the
governmental unit consents to receiving the notice in electronic form. Without an
examination of each of those notice provisions, it is not possible to determine whether
any particular provision should be amended to specify that the notice may only be
furnished in written form and not in electronic form because, for example, electronic
notice was not intended or contemplated by the provision when it was enacted.
Because this issue arises under current law, because the application of UETA to each
of these provisions is not completely clear, and because it is impractical to examine each
of these provisions, the draft does not treat any of these provisions. Consequently,
under this draft, as under current law, most of the provisions in current law requiring
a notice to be given to a governmental unit in writing or to be sent or mailed to a
governmental unit, may be satisfied by furnishing the notice in electronic form if the
governmental unit consents to receive it in that form.

30. This bill raises two issues relating to ch. 180, stats., regarding corporations.
Chapter 180, stats., currently permits the use of electronic transmissions and
electronic notices. However, the definition of “electronic transmission” in s. 180.0103
(7m), stats., relies upon an understanding of the term “electronic” that may be different
from the meaning of “electronic” under UETA (proposed s. 137.11 (5)). You may want
to harmonize s. 180.0103 (7m), stats., with the definition of “electronic” under UETA.
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Second, s. 180.0141, stats., permits the use of an electronic notice under ch. 180, stats.,
but, unlike UETA, does not require the receiving party to consent to receive the notice
in an electronic format. It is unclear how this provision would work in conjunction with
UETA. The application of UETA may depend upon whether the receiving party
consents to receive the electronic notice. Under this interpretation, UETA would apply
if the electronic notice is sent with the consent of the receiving party but would not
apply if the electronic notice, consistent with s. 180.0141, stats., is sent
notwithstanding the receiving party’s failure to consent. It may be difficult to
dctermine in a specific casc whether a party has consented to receive the electronic
notice or has received the electronic notice as a result of the unilateral action of the
sender. If you would like to clarify the interaction of UETA and s. 180.0141, stats.,
please let us know.
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AN Act ..; relating to: electronic notarization and acknowledgement, electronic

transactions and records, and granting rﬁle—making authority.

:Analysis by the Legislative Reference Bureau
COMMERCE AND ECONOMIC. DEVELOPMENT
- - | COMMERCE
In 1999, the National Conference of Commissioners on Uniform State Laws
approved the Uniform Electronic Transactions Act (UETA) and recommended it for
enactment in all the states. Generally, UETA establishes a legal framework that

facilitates and validates certain electronic transactions. This bill enacts a version
of UETA in Wisconsin, with certain changes.

Current law regarding electronic documents, transactions, and signatures
Currently, a combination of state and federal laws govern the use of electronic
records, transactions, and signatures in this state. The most significant federal law
in this regard is the Electronic Signatures in Global and National Commerce Act,

. commonly known as “E—sign,” which was enacted after UETA was recommended for
enactment in all of the states. With certain exceptions relating to existing or pending
‘document retention requirements, E-sign took effect on October 1, 2000. Although
much of E-sign represents new law in this state, some of the issues addressed in
E-sign were addressed under state law previous to E-sign. With certain exceptions,

E—sign preempts the state law to the extent that the treatment is inconsistent with
the treatment under E-sign. '
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1. PUBLIC RECORDS

Under E-sign, any law that requires retention of a contract or document
relating to a transaction in or affecting interstate or foreign commerce may be
satisfied by retaining an electronic document, as long as the retained information
satisfies certain requirements relating to accuracy and accessibility. Thus, under
E—sign, a custodian of a public record relating to a covered transaction is likely
permitted to destroy the original record if a proper electronic copy is retained. This
authority is consistent with current provisions in state law that, in most cases,’
permit electronic retention of public records; however, the state law in certain cases
imposes additional quality control and evidentiary preservation requirements that -
must be followed if a public record is to be retained electronically. It is unclear
whether these additional requirements continue to apply or would be preempted as
inconsistent with these provisions of E-sign. ‘ : B

2. ACCEPTANCE OF ELECTRONIC DOCUMENTS BY GOVERNMENTAL UNITS

Current law relating to the acceptance of electronic documents by
governmental units in this state is ambiguous. Under current state law, any
“document that is required by law to be submitted in writing to a governmental unit
and that requires a written signature may be submitted in an electronic format, as
long as the governmental unit consents. Current state law does not require any
-governmental unit to accept documents in an electronic format, but provides that an
electronic signature may be substituted for a manual signature if certain

requirements are met. ' ,
E—sign, however, may require any governmental unit that is a “governmental
agency” under E—sign (an undefined term) to accept certain electronic documents
‘that relate to transactions in or affecting interstate or foreign commerce. E-sign
states that it does not require any person to agree to use or accept electronic
documents or electronic signatures, other than a governmental agency with respect
_to any document that is not a contract to which it is a party. Although no provision
~of E-sign specifically requires a governmental agency to use or accept electronic
documents or signatures, under E-sign, a document relating to a covered transaction
may not be denied legal effect solely because it is in electronic form. Thus, E-sign
implies that a governmental agency may be required under E-sign to accept an
electronic document relating to a covered transaction, as long as the document is not
a contract to which the governmental agency is a party. This implication conflicts
with another provision of E-sign, which states that E—-sign generally does not limit
or supersede any requirement imposed by a state regulatory agency (an undefined
term) that documents be filed in accordance with specified standards or formats.

3. ELECTRONIC DOCUMENTS AND SIGNATURES IN COMMERCE
Promissory notes

Currently, this state’s version of the Uniform Commercial Code contains the
primary legal framework allowing for transactions in this state involving promissory
notes (commonly, loan documents). Title IT of E-sign contains the primary legal
framework relating to a new type of promissory note, termed a “transferrable
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record,” which allows for the marketing of electronlc versions of promssory notes in '
transactions secured by real property. :

- Other documents and records

The primary electronic commerce prov1s1ons of E-sign are contained in Title I
which establishes a legal framework relating to electronic transactions in or

affecting interstate or foreign commerce. Generally, Title I contains provisions that
_relate to the use of “electronic records” and signatures in covered transactions, the

retention of “electronic records” of covered transactions, and the notarization and .

acknowledgement of covered electronic transactions. Title I broadly defines the term
“electronic record” to include, among other things, any information that is stored by

means of electrical or digital technology and that is retrievable in perceivable form. .

- This definition likely covers such things as information stored on a computer disk or
¢ a voice mail recording. Because of this broad definition, in this analysis of E-sign,

the term “document” is generally used in place of the term record. Title I also defines

" “transaction” broadly to mean any action or set of actions relating to the conduct of

business, consumer, or commercial affairs between two or more persons, including
governmental agencies. i

Currently, under TitleI, a s1gnature, contract, or other document relating toa
covered transaction may not be denied legal effect, validity, or enforceability solely
because it is in an electronic form, as long as the electromc contract or record, if it

-~ is otherwise required to be in writing, is capable of being retained and accurately '

reproduced by the relevant parties. Similarly, a contract relating to a covered
transaction may not be denied legal effect solely because an electronic signature or
electronic document was used in its formation.

Title T also permits electronic notarization, acknowledgement or verification
of a signature or document relating to a covered transaction, as long as the electronic
signature of the person performing the notarization, acknowledgement, or

- -verification is accompanied by all other information required by law. In addition,
- Title I provides that no person is required under Title I to agree to use or accept .

electronic records or signatures.

However, under Title I, any law that requires retention of a contract or
document relating to a covered transaction may be satisfied by retaining an
electronic document, as long as the retained information satisfies certain

K requ1rements relating to accuracy and accessibility. = Title I contains similar
_provisions with regard to laws requiring retention of a check. An electronic contract

or document retained in compliance with these provisions generally has the same
legal status as an original document. As discussed above with regard to public
records custodians, this provision of Title I also likely permits any private custodian
of records relatmg to covered transactions to destroy original records if a proper
electronic copy is retained.

Consumer protections

Under Title I, with regard to consumer transactions in or affecting interstate
or foreign commerce, existing laws requiring written disclosure currently may be -
satisfied electronically only if the consumer consents after being informed of certain
rights and of the technical requirements necessary to access and retain the electronic
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document. In addition, the consumer must consent or confirm his or her consent
electronically in a manner that reasonably demonstrates that the consumer can
access the information that is required to be provided to the consumer. The legal
effect of a contract, though, may not be denied solely because of a failure to obtain
the consumer’s electronic consent consistent with this requirement. Title I also
specifies that the use of electronic documents permitted under these consumer
provisions does not include the use of an oral communication, such as a voice mail
recording, unless that use is permitted under other applicable law.

Any federal regulatory agency, with respect to a matter within the agency’s
jurisdiction, may exempt a specified category or type of document from the general
consumer consent requirement, if the exemption is necessary to eliminate a
substantial burden on electronic commerce and will not increase the material risk
of harm to consumers.

Exemptions

All of the followihg are exempt from coverage under the primai'y electronic

- commerce provisions of E-sign and, as a result, currently may not be provided in

electronic format unless otherwise authorized by law: :

1. A document to the extent that it is governed by a law covering the creation
and execution of wills, codicils, or testamentary trusts. S

2. A document to the extent that it is governed by a law covering adoption,
divorce, or other matters of family law. . _

. 3. A document to the extent that it is governed by certain sections of the
Uniform Commercial code. o ' ,

4. . Court orders or notices and official court documents, including briefs,
pleadings, and other writings. . '

5. Notices of cancellation or termination of utility services, including water,
heat, and power. . o _

6. Notices of default, acceleration, repossession, foreclosure, or eviction or the
right to cure under a credit agreement secured by, or a rental agreement for, a
primary residence of an individual. < , A

7.  Notices of the cancellation or termination of health insurance or life
insurance, other than annuities.

8. Product recall notices. '

9. Documents required to accompany the transportation of hazardous
materials. . ‘ -

A federal regulatory agency may rembove any of these exemptions, as the
particular exemption applies to a matter within the agency’s jurisdiction, if the
agency finds that the exemption is no longer necessary for the protection of
consumers and that the elimination of the exemption will not increase the material
risk of harm to consumers. ' '

Limits on the scope of Title I

In addition to these specific exemptions, Title I has a limited effect upon certain
specified laws. For example, Title I states that it does not affect any requirement
imposed by state law relating to.a person’s rights or obligations other than the
requirement that contracts or other documents be in nonelectronic form. However,
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this provision may conflict with other provisions of Title I which appear to
specifically affect obligations other than writing or signature requirements. Title I
also has a limited effect on any state law enacted before E-sign that expressly
requires verification or acknowledgement of receipt of a document. Under Title I,
this type of document may be provided electronically only if the method used also
provides verification or acknowledgement of receipt. In addition, Title I does not
affect any law that requires a warning, notice, disclosure, or other document to be
posted, displayed, or publicly affixed within a specified proximity. :
State authority under Title I :

Title I provides that a state regulatory agency that is responsible for rule
making under any statute may interpret the primary electronic commerce provisions _
of Title I with respect to that statute, if the agency is authorized by law to do so.
Rules, orders, or guidance produced by an agency under this authority must meet
specific requirements relating to consistency with existing provisions of Title I; to
regulatory burden,; to justification for the rule, order, or guidance; and to neutrality
with regard to the type of technology needed to satisfy the rule, order, or guidance.
A state agency may also mandate specific performance standards with regard to
document retention, in order to assure accuracy, integrity, and accessibility of
retained electronic documents. However, under state law, the rule-making

-authority of a state agency is limited to interpretation and application of state law

and no state agency may promulgate a rule that conflicts with state law.
Relationship between E-sign and UETA -

E-sign generally preempts state law unless the state law qualifies for one of two
exceptions to preemption. The first exception to preemption permits a state to
supersede the effect of the primary electronic commerce provisions of Title I by
enacting a law that constitutes an enactment of UETA as approved and

- recommended for enactment in all the states. The second exception to preemption -

permits a state to supersede the effect of the primary electronic commerce provisions
of Title I by enacting a law that specifies alternative procedures or requirements for
the use or acceptance of electronic records or signatures to establish the legal effect
of contracts or other records. Among other things, the alternative procedures or
requirements generally must be consistent with E-sign. It is difficult to predict how
a court would apply this second exception to preemption. As a result, it is difficult
to predict whether and to what extent any state law that does not constitute an -
enactment of UETA would qualify for this second exception from preemption.

Because this bill makes certain substantive changes to UETA and in some cases
it is not clear whether the text is consistent with the intent of the version of UETA
recommended for enactment in all of the states, it is difficult to determine whether
the bill qualifies for an exception from preemption and, if enacted, the extent to
which the bill would likely supplant the primary electronic commerce provisions of
‘E-sign in this state.

UETA

The following analysis of the version of UETA contained in this bill generally
reflects an interpretation that is consistent with the prefatory note and official
comments accompanying UETA, which generally . discuss the intent of each
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recommended provision of UETA. For the provisions that are subject to varying

interpretations, this analysis discusses each primary interpretation and indicates
which interpretation, if any, is supported by the prefatory note or comments.
Although the prefatory note and comments have no legal effect, in the past courts
have often relied on the prefatory notes and comments to other uniform laws when
interpreting ambiguous provisions of those laws. In some instances, the

interpretation supported by the prefatory note or comments is difficult to derive from

the text of the bill.

1. PUBLIC RECORDS

Although the version of UETA recommended for enactment in all the states
contains a provision potentially affecting the maintenance of public records that is
similar to the provision currently in effect under E—sign, this bill provides that public
records retention requirements currently in effect in this state continue to apply. The
bill also permits the public records board to promulgate rules prescribing additional

records retention standards consistent with the bill’s provisions. Thus, under this

bill, the maintenance of public records is likely governed by current law, as affected
by E-sign. - '

2. ACCEPTANCE OF ELECTRONIC DOCUMENTS BY GOVERNMENTAL UNITS

The same amblgultles regarding the acceptance of electronic documents by

governmental units exist under this bill as exist currently under E—sign, although
- under this bill it is more likely that a governmental unit is not required to accept

electronic documents. This bill attempts, in a manner consistent with UETA, to
restore the law as it existed in this state before E-sign regarding the acceptance of
electronic documents by governmental units. Thus, under this bill, any document
that is required by law to be submitted in writing to a governmental unit and that
requires a written signature may be submitted in an electronic format if the
governmental unit consents. Although this bill, like current law under E—sign, also
states that a document relating to a transaction may not be denied legal effect solely

because it is in electronic form, it is more likely under this bill that this provision has -

no effect on the authority of a governmental unit to refuse to accept an' electronic
document. Unlike current law under E-sign, this bill does not contain any statement

that a governmental unit is required to accept an electronic documen we hanase

tPOA)/ primary rule-making authority with regard to the use of electronic
documents and signatures by governmental units and grants and the secretary
of state joint rule-making authprity with regard to electronic hotarizations. In
addition, this bill requires rules to include standards regarfling the receipt of
electronic documents and the acceptance or electronic signatureq by governmental
units, in order to promote consigtency and interoperability with similar standards
adopted by other governmental units, the federal government, and other persons
interacting with governmental ynits of this state.

)
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1. ELECTRONIC DOCUMENTS AND SIGNATURES IN COMMERCE

" Rule of construction

This bill specifies that it must be construed and applied to facilitate electronic
transactions consistent with other applicable law, to be consistent with reasonable
practices concerning electronic transactions and with the continued expansion of
those practices, and to bring about uniformity in the law of electronic transactions.
Applicability and definitions '

Generally, the bill applies to the use of electronic records and electronic
signatures relating to transactions. Like current law under E-sign, this bill broadly

defines the term “electronic record” to include, among other things, any information

that is stored by means of electrical or digital technology and that is retrievable in
a perceivable form. This definition would likely cover such things as information
stored on a computer disk or a voice mail recording. Because of this broad definition,
in this analysis of the version of UETA contained in this bill, the term “document”
is generally used in place of the term “record.” Under the bill, an “electronic
signature” includes, among other things, a sound, symbol, or process that relates to
electrical technology, that is attached to or logically associated with a document, and
that is executed or adopted by a person with intent to sign the document.

The bill defines “transaction” to mean an action or set of actions between two

or more persons relating to the conduct of business, commercial, or governmental
affairs. Although this definition may be interpreted broadly to include a typical
interaction with the government like the filing of a document, the prefatory note and

- comments to UETA imply that a narrower interpretation is intended which covers

the actions of the government as a market participant. In addition, although the

definition ~does not expressly cover consumer-to-consumer or .

consumer-to-business transactions, it is possible to interpret this definition,

consistent with the official comments, to cover these transactions.

This bill contains all of the exemptions currently in effect under E—sign, with
certain modifications. Thus, among other things, this bill does not apply to a
transaction governed by a law relating to the execution of wills or the creation of
testamentary trusts, to a transaction governed by any chapter of this state’s version
of the Uniform Commercial Code (UCC) other than the chapter dealing with sales

of goods, to a certain utility cancellation notices, to certain court documents, or to -

product recall notices. Unlike current law under E-sign, the bill also specifically
exempts deeds and cancellation notices for local telecommunications services. With
the exception of the provisions relating to wills, trusts, and the UCC, these
exceptions are not included in the version of UETA recommended for enactment in
all the states. '
Agreements to use electronic documents and electronic signatures

This. bill does not require the use of electronic documents or electronic
signatures. Rather, the bill applies only to transactions between parties each of
which has agreed to conduct transactions by electronic means. Under the bill, this
agreement is determined from the context, the surrounding circumstances, and the
parties’ conduct. A party that agrees to conduct one transaction by electronic means
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may refuse to conduct other transactions by electronic means. Although the bill also
states that a document relating to a transaction may not be denied legal effect solely
because it is in electronic form, it is likely that, consistent with the comments, these
provisions permit a person to deny the legal effect of an electronic document relating
to a transaction if a party to the transaction never agreed to conduct the transaction
electronically. With certain exceptions, the parties to any transaction may agree to
vary the effect of this bill as it relates to that transaction.

' Consumer protections

Unlike current law under E-sign, this bill _does not contain any proteétions that
specifically apply only to consumers. The consumer protections currently in effect
under E-sign would likely have no effect in this state upon the enactment of this bill.

Legal effect of electronic documents and electronic signatures

As noted earlicr, this bill specifies that a document or signatufe may not be
denied legal effect or enforceability solely because it is in electronic form. The bill
also specifies that a contract may not be denied legal effect or enforceability solely

because an electronic document was used in its formation. These provisions are ..

similar to provisions in current law under E-sign. Unlike E-sign, this bill further
states that an electronic document satisfies any law requiring a record to be in
writing and that an electronic signature satisfies any law requiring a signature.

Effect of laws relating to the provision of information

Under this bill, if the parties to a transaction have agreed to conduct the
transaction electronically and if a law requires a person to provide, send, or deliver
- information in writing to another person, a party may, with certain exceptions,

satisfly the requirement with respect to that transaction by providing, sending, or
delivering the information in an electronic document that is capable of retention by
the recipient at the time of receipt. Although the bill also states that a document _
relating to a transaction may not be denied legal effect solely because it is in
- electronic form, it is likely that, consistent with the comments, the bill permits a
person to deny the legal effect of an electronic document relating to a transaction if
the electronic document is provided, sent, or delivered in violation of this provision.
The bill further provides that an electronic document is not enforceable against the
recipient of the document if the sender inhibits the ability of the recipient to store
or print the document. ' : _ .

The bill also specifies that, with certain exceptions, a document must satisfy
any law requiring the document to be posted or displayed in a certain manner; tobe
sent, communicated, or transmitted by a specified method; or to contain information
that is formatted in a certain manner. There are three possible interpretations of this
provision. First, the provision may prohibit the use of an electronic document if a law
requires the documment to be posted, displayed, sent, communicated, transmitted, or
formatted on paper. Second, the provision may instead require a paper document to
be used in addition to an electronic document in these circumstances. Third,
consistent with the comments, the provision may require the parties to a transaction
to comply with any legal requirement relating to the provision of information other
than a requirement that the information be provided on paper.




2001 — 2002 Legislature - 7 Z 9- /) ITRR ‘ C/l%tlll\{I?J—Igif/rls

Attribution ofelectfonic documents l

Under this bill, an electronic document or electronic signatui'e is attributable
to a person whose act created the document or signature. The act of a person may
be shown in any manner, including through the use of a security procedure that -

.~ determines the person to whom an electronic document or electronic signature is
~ attributable. - ; :

. Effect of change or error

This bill contains three provisions that determine the effect of a change or error
in an electronic document that occurs in a transmission between the parties to a
transaction. First, if the parties have agreed to use a security procedure to detect
changes or errors and if one of the parties fails to use a security procedure and an -
error or change occurs that the nonconforming party would have detected had the
party used the security procedure, the other party may avoid the effect of the changed
or erroneous electronic document. Second, in an automated transaction involving an

~ individual, the individual may avoid the effect of an electronic document that results
. from an error made by the individual in dealing with the automated agent of another
person, if the automated agent did not provide an opportunity for prevention. or

correction of the error. However, an individual may avoid the effect of the electronic

. document only if the individual, at the time he or she learns of the error, has received

no benefit from the thing of value received from the other party under the transaction
and only if the individual satisfies certain requirements relating to notification of the
other party and return or destruction of the thing of value received. Third, if neither
of these provisions applies to the transaction, the change or error has the effect
provided by other law, including the law of mistake, and by any applicable contract

between the parties. . - ' '
Electronic notarization and acknowledgement

Like current law under E-sign, this bill pcrmits electronic notarization,
acknowledgement, or verification of a signature or document relating to a
transaction, as long as the electronic signature of the person performing the
notarization, acknowledgement, or verification is accompanied by all other
information required by law. Unlike current law under E-sign and the version of
UETA recommended for enactment in all the states, an elegtronic notarization under

~ this bill must also comply with rules promulgated by A/and the secretary of state.

Retention of electronic documents _ )64

Under this bill, any law that requires retention of a document may, with certain
exceptions, be satisfied by retaining an electronic document, as long as the retained
information satisfies certain requirements relating to accuracy and accessibility.
The bill contains similar provisions with regard to laws requiring retention of a
check, although the term “check” is not defined under the bill and, as a result, may
not include a share draft or money order. These provisions are similar to current law
under E-sign. However, unlike E-sign and the version of UETA recommended for
enactment in all the states, this bill preserves the treatment of public records under
current law, as affected by E—sign (see page 2. of this analysis for a discussion of .
E—sign’s effect upon public records). In addition, unlike E-sign, this bill specifies
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that an electronic document that is required to be retained must accurately reflect
the information set forth in the document after it was first generated in its final form
as an electronic document or otherwise. The comments indicate that this provision
is intended to ensure that the content of a document is retained when documents are
converted or reformatted to allow for ongoing electronic retention. :

The bill provides that an electronic document retained in compliance with these
provisions need not contain any information the sole purpose of which is to enable
‘the document to be sent, communicated, or received. Under current law, this
ancillary information is normally required to be retained along with the document
to which it is attached. In addition, as under E-sign, an electronic contract or
document retained in compliance with these provisions generally has the same legal
status as an original document. Like E-sign, this bill also provides that a person may
comply with these electronic document retention provisions using the services of
another person. : ' :

The bill provides that it does not apply to any new laws enacted by this state,
after enactment of this bill, that prohibit a person from using an electronic document
to satisfy any requirement that the person retain a document for evidentiary, audit, _
or like purposes. It is unclear, though, what types of retention requirements are
enacted for “evidentiary, audit, or like purposes.” It is also unclear how this provision
relates to other provisions of the bill which provide that an electronic document
satisfies any retention requirement as long as specified requirements relating to -
accuracy and accessibility are also satisfied. .

In addition, the bill specifies that it does not preclude a governmental unit of
this state from specifying additional requirements for the retention of any document
of another governmental unit subject to its jurisdiction. It is unclear how this
provision relates to other provisions of the bill which provide that an electronic
document satisfies any retention requirement as long as specified requirements
relating to accuracy and accessibility are also satisfied. It is also unclear whether
this provision grants rule-making authority or merely references any authority that
may exist currently. This provision is narrower than a corresponding provision
included in the version of UETA recommended for enactment in all the states in that

the corresponding provision is not specifically limited in its application to documents
of governmental units.

Evidence

Under this bill, a document or signature, may not be excluded as evidence solely
because it is in electronic form. This provision confirms the treatment of electronic
documents and signatures under current law. o

Automated transactions

This bill validates contracts formed in automated transactions by the
interaction of automated agents of the parties or by the interaction of one party’s
automated agent and an individual. Under current law, it is possible to argue that
an automated transaction may not result in an enforceable contract because, at the
time of the transaction, either or both of the parties lack an expression of human
intent to form the contract. '
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Time and location of electronic sending and receipt

Under this bill, an electronic document is sent when the electronic document
a) is addressed or otherwise properly directed to an information processing system
that the intended recipient has designated or uses for the purpose of receiving
electronic documents or information of the type sent and from which the recipient is
able to retrieve the electronic document; b) is in a form capable of being processed by
that information processing system; and c) enters an information processing system ,
outside of the control of the sender or enters a region of the information processing -
system used or designated by the recipient that is under the recipient’s control. An
electronic document is received when the electronic document enters and is in a form -
capable of being processed by an information processing system that the recipient
has designated or uses for the purpose of receiving electronic documents or
information of the type sent and from which the recipient is able to retrieve the
electronic document. The bill permits the parties to a transaction to agree to alter
the effect of these provisions with respect to the transaction. Under the bill, an
electronic document may be received even if no individual is aware of its receipt.
Furthermore, under the bill, an electronic acknowledgment of receipt from the
‘information processing system used or designated by the recipient establishes that
the electronic document was received but does not establish that the information
sent is the same as the information received. :
These provisions may be interpreted to alter laws under which the date of
receipt of a public record submitted for filing is the date on which a paper copy is

- received or postmarked, so that the date of electronic filing constitutes the date of

receipt instead. However, as noted earlier, this bill specifically states that it applies
only to transactions between parties each of which has agreed to conduct

- transactions by electronic means. Although the definition of “ransaction” may be

interpreted broadly to include a typical governmental action like the filing of a
document, the prefatory note and comments to UETA imply that a narrower
interpretation is intended which covers only the actions of the government as a
market participant. If the narrower interpretation applies, then these provisions
will likely have no effect upon the filing of most public records. '

Under this bill, an electronic document is deemed to be sent from the sender’s
place of business that has the closest relationship to the underlying transaction and
to be received at the recipient’s place of business that has the closest relationship to
the underlying transaction. If the sender or recipient does not have a place of
business, the electronic document is deemed to be sent or received from the sender’s
or recipient’s residence. The bill also permits a sender to expressly provide in an
electronic document that the document is deemed to be sent from a different location.
The bill also permits the parties to a transaction to agree to alter the effect of these .
provisions on the transaction. To the extent that an electronic document may
constitute a sale, with the seller receiving payment electronically, these provisions
may be interpreted to permit a seller to argue that a sale occurred in a jurisdiction
where the seller is not subject to a tax that would otherwise be imposed under

Wisconsin law. However, the official comments imply that this interpretation is not
intended. ' ' ’
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In addition, under the bill, if a person is aware that an electronic document

purportedly sent or purportedly received in compliance with these provisions was not
actually sent or received, the legal effect of the sending or receipt is determined by

_other applicable law. Although the official comments are silent on the meaning of

this provision, it is likely intended to give a court direction as to what law to apply
to determine the legal effect when there is a failure to send or receive an electronic
document in the manner provided under the bill.

‘Transferable records

This bill expands current law with regard to transactions involving the use of
transferable records (electronic versions of certain documents under the Uniform

.Commercial Code). Although current law under E-sign only permits the use of

transferrable records in transactions secured by real property, this bill permits the
use of transferable records in any transaction in which a promissory note or

- document of title under the Uniform Commercial Code may be used. Under this bill,

an electronic document qualifies as a transferable record only if the issuer of the
electronic document expressly agrees that the electronic document is a transferable

* For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SEcTION 1. Chapter 137 (title) of the statutes is amended to read:
CHAPTER 137
AUTHENTICATIONS AND ELECTRONIC
TRANSACTIONS AND RECORDS ,
SECTION 2._ Subchaptér I (title) of chapter 137 [precedes s. 137.01] of fhe
statutes is amended to read: o
CHAPTER 137
SUBCHAPTER I
NOTARIES AND COMMISSIONERS
OF DEEDS; ELECTRONIC AND
NONELECTRONIC NOTARIZATION AND
ACKNOWLEDGEMENT =~
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SECTION 3. 137.01 (3) (a) of the statutes is amended to read: ‘
137.01 (3) (a) Every Except as authorized in sub, (4 nd s. 137.1

notary public shall provide an engraved official seal which makes a distinct and
legible impression or official rubber stamp which makes a distinct and legible

imprint on papei'. The impression of the seal or the imprint of the rubber stamp shall |

_ state only the following: “Notary Public,” “State of Wisconsin” and the name of the

notary. But any notarial seal in use on August 1, 1959, shall be considered in

compliance.
SECTION 4. 137 .Oi (4) (a) of the statutes is amended to read:
137.01 (4) (2) Every official act of a notary public shall be attested by the notatfy

public’s written signaturé 01} eleetronic signature,kas defined in s. 13%:04(2) 137,11

M@@m@@m@@ﬁm sWaa Iy of state shall jointly p romulgate
rules establishing regﬁirements that a notary public must satisfy in order to use agi '
electronic sigI_laturgv for any attestation other than aﬁ attestation under s, 132,19;
All joint rules promulgated under this paragraph §hg‘11 be numbered as rules of each
agency in the Wisconsin’Administrativg Code.

SECTION 5. 137.01 (4) (b) of the statutes is amended to read:

137.01 (4) (b) All Except as authorized par. (a) and in s, 137.19, all certificates

- of acknowledgments of deeds and other conveyances, or any written instrument

required or authorized by law to be acknowledged or sworn to before any notary
public, within this state, shall be attested by a clear impression of the official seal or

1mpr1nt of the rubber stamp of said ofﬁcer and in addition thereto shall be written
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SECTION 5

or stamped either the day, month and year when the commission of said notary public

'

will éxpire, or that such commission is permanent. '
SECTION 6. Subchapter II (title) of chapter 137 [precedes 137.04] of the statutes
is amended to read: . |
CHAPTER 137
SUBCHAPTER IT
ELECTRONIC SIGNATURES
TRANSACTIONS AND REQQB,DS;
* ELECTRONIC NOTARIZATION
AND ACKNOWLEDGEMENT
SECTION 7. 137.04 of the statutes is repealed.
SECTION 8. 137.05 (title) of the statutes is renumbered 137.25 (title) and
amended to read: ) , | |
137.25 (itl) Submission of weitten documents records to
governmental units; interoperability,
SECTION 9. 137.05 of the statutes is renumbered 137.25 (1) a'nd'amended to
read: »
137.25 (1) Unless otherwise prohibited provided by law, with the consent of a
governmental unit of this state that is to receive a record, any deecument record that

is required ‘by law to be submitted in writing to & that governmental unit and that »

requires a written signature may be submitted by—tm&sﬁemﬂag—the-dee’cm

as an electronic form

te—reeeive—the—dee&meat record, and if submitted as an electronic record may
incorporate an electronic signature.

SECTION 10. 137.06 of the stétutes is repealed.
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N , SecTIoN 11. 187.11 to 137.24 of the statutes are created to read:

137.11 Definitions. In this subchapter:

1) “Agreement” meaus.th'e bargain of the parties in fact, as found in their ,

- language or inferred from other circumstances and from rules, regulations, and

procedures given the effect of agreements under laws otherw1se applicable to a

particular transactlon. _

~(2) “Automated transactidn” means a transaction conducted or performed, in

Whole orin part by electromc means or by the use of electronic records, in whlch the

acts or records of one or both partles are not rev1ewed by an 1nd1v1dual in the ordmary

~ course in formmg a contract, performmg under an existing contract or fulfilling an

' obhgatlon required by the transaction.

3) “Computer program” means a set of statements or instructions to be used‘

d1rectly or 1nd1rectly inan 1nformatlon processing system in order to br1ng about a

certam result.

(4) “Contract” moans the total legal obligation resulting from the parties’-

| agreement as affected by this subchapter and other applicable law.

(6) “Electronic” means relating to technology having electrical, digital,

magnetic, wireless, optical, electromagnetic, or similar c_apabilities.

(6) “Electronic agent” means a computer program or an electronic or other

automated mean_s used independently to initiate an action or respond to electronic

records or performances in whole or in part, without review or action by an

individual.
(7) “Electronic record” means a record that is created, generated, sent,

communicated, received, or stored by electronic means.
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SECTION 11
€)) ‘;Electronic signature” means an ‘electronic sound, symbol, or process
attached to or logically associated with a record and executed or adopted by a person
with the intent to sign the record.
(9) “Governmental unit” means:
(a) An agency, department, board, commission, office, authority, institution, vor
ihstrumentality of the federal government or of a state or of a political subdivision

of a state or special purpose district within a state, regardless of the branch or

branches of government in which it is located.

(b) A political subdivision of a state or special purpose district within a state.

(0 “An aSSociation or society to which appropriations are made by law.

@ Any body within one or more of the entities specified in'pars. (a) to () that
is created or authorized\to be created by the constitution‘, by law, or by action of one
or more of the entities specified in pars. (a) to (c).

' (e) Any combination of any of the entities specified in pars. (a) to (d).

(10) “Information” means data, text, 1mageb, sounds, codes computer
programs, software, databases or the like.

(11) “Information processmg‘system means an electronic system;for creating,
generating, sending, receiving, storing, displaying, or processing information.

(12) “Record” means information that is‘inscribedon a tangible medium or that
is stored in an electronic or other medium and is retrievable in perceivable form.

(13) “Security procedure” means a procedure employed for the purpose of
verifying that an electronic signature, record or performance is that of a specific

person or for detecting changes or errors in the information in an electronic record.

The term includes a procedure that requires the use of algorithms or other codes,
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SEcTION 11

identifying words or numbers, encryption, éallback, or other acknowledgment
pi'ocedﬁres. '

(14) “State” means a state of the United States, the District of Columbia, .
Puerto Rico, the U.S. Virgin Islands, or any territory or insular possession subject
to fhe jurisdiction_ of the United States. The term includes an Indian tribe or band,
or Alaskan native ’village, which is recognized by federal law or formally
ackndwledged by a state. |

(i5) “Transaction” means an action or set of actions occurring between 2 or

more persons relating to the conduct of business, commercial, or governmental

affairs.
. 137.115 Relation to federal law. For the purpose of satisfying 15 USC 7002

(a) (2) (B) as that statute relates to this subchapter, this state acknowledges the

~ existence of the Electronic Signatures in Global and National Commerce Act, 15 USC

7001 to 7031.

137.12 Application. (1) Except as otherwise provided in subs. (2) and (2m)

and except in s. 137.25, this subchapter applies to electronic records and electronic

‘signatures relating to a transaction.

(2) Except as otherwise provided in sub. (8), this subchapter does.not apply to

" a transaction to the extent it is governed by:

(a) A‘nyblaw governing the execution of wills or the ereation of téstamentary
trusts;or

(b) Chapters 401 and 403 to 410, other than ss. 401.107 and 401.206.

(2m) This subchapter does not apply to any of the following records or any .

transaction evidenced by any of the folloWing records:

(a) Deeds.
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SEcTION 11

(b) Records governed_By any law relating to adoption, divorce, or other matters
of family law, | |

(c) Notices provided by a court.

(d) Court orders or judgements.

(e) Official court documents, inciuding, but not limited to, bﬁefs, pleadings,

afﬁdawts, memorandum decisions, and other wrltlngs requlred to be executed in

_ connection with court proceedmgs

- (f) Records required by law to accempany ‘any transportation or handling of
hazardous materials, pesticides, or other toxic or dangerous materials.

() Notices of cancelation or termination of utility services, including heat,
watef, basic local telecommunications services, and pewer.

(h) Notices of defauit, acceleration, repoésession, foreclosure, or eviction, or the
right to cure, under a credit agreement secured By, or a rental agreement for, a
primary residence of an individual. | |

(i) Notices of the cancellation or termination of health insurance or benefits or

life insurance benefits other than annuities.

G) _Notices of the recall of a product, or the material failure of a ;troduet, that
risks endangering health or safety. |

(3) This subchapter applies to an electronic record or electron'ic signature
otherwise excluded from the application of‘ this subchapter under sub. (2) to the.
extent it is governed by a law other than those specified in sub. (2). o

(4) Atransaction subJect to this subchapter is also subject to other apphcable
substantlve law.

- (8) This subchapter applies to the state of Wisconsin, unless otherw1se

expressly provided.
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SECTION 11

137.13 Use of electronic records and electronic signatures; variation

by agreement. (1) This subchapter does not require a record or signature to be

- created, generated, sent, communicated, received, stored, or otherwise processed or -

used by electronic means or in electronic form. '
(2) This subchapter applies only to transactioﬁs between parties each of Wh_iéh |
has agreed to conduct transactions by electronié means. Whether the parties ag_reé
to conduct é. transaction by electronic ﬁ:eans ié determined from the context and
éurrounding_circumstances, including the barties’ coﬁduct.

(3) A party that agrees to conduct a transaction by electronic means may refuse

“to conduct other transactions by electronic means. The right granted by this

subsection may not be waived by agreement.

4) Except as otherwise provided in this subchapter, the effeét of any provision . |

~ of this subchapter may be varied by agreement. Use of the words “unless otherwise

agreed,” or words of similar import, in this subchapter shall not be interpreted to

precludé other provisions of this subchapter from being varied by agreement. »
(5) Whether an electronic record or electronic signature has legal consequences -
is determined by this sﬁbchapter and other applicable law.
137.14 Construction. This subchapter shall be construed and applied:
(1) To facilitate ele_ctrdnic transactions conéis’tent with other applicable law;
2 To. be consistent with reasonable practices concerning electronic
transactions and With.the continued éxpansion of those practices; and |
(8) To effectuate its general purpose to make uniform the law with respect to
the subject of this subchapter among states énacting laws substantially s‘imilar to
the Uniform Electronic Transgctions Act as approved and recommended by the

.

National Conference of Commissioners on Uniform State Laws in 1999,
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SEcTION 11 -

137.15 Legal recognition of electronic records, electronic signatures, .

~and electronic contracts. (1) A record or signature may not be denied legal effect , A

or enforceability solely because it is in electronic form -

(2) A contract may not be denied legal effect or enforceablhty solely because an
electronic record was used in its formation _ »

(3) If a law requires a record to be in writing, an electronic record satisfies that -
requirement in that law. | | |

(4) If a law reqoires a signature, an eiectronic signatlire satisfies that
requirement in that law.

137.16 Provision of information in writmg, presentation of records. :

(1) If parties have agreed to conduct a transaction by electromc means and alaw

requires a person to provide, send, or deliver information in writing to another

person, a party may satisfy the requirement with respect to that transaction if the

information is provided, sent, or dehvered as the case may be, in an electromc record

capable of retention by the recipient at the time of recelpt. An electronic record is not

capable of retention by the recipient if the sender or its information processing

system inhibits tlie abi'lity of the recipient to.print or store the electronic record.
(2) If a law other than this subchapter requires a record to be posted or
displayed in a certain manner, to be sent, communicated, or transmitted by a
specified method, or to contain information that is formatted in a certain manner,
then: , _
(A) The record shall be posted or displayed in the manner speciﬁed in the other '
. | . . . . |
(b) Except as otherwise provided in sub. (4) (b), the record shall be sent,

communicated, or transmitted by the method specified in the other law.
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- “(c) The record shall contain the information formatted in the manner specified

in the other law

3) Ifa sender 1nh1b1ts the abihty ofa recipient to store or prmt an electromc' .

- record the electronic record is not enforceable agalnst the recipient.

(4) The requirements of this section may not be varied by agreement but:

(a) Tothe extent a law other than this subchapter requires information to be ‘

'. prov1ded sent, or delivered in wr1t1ng but permits that requirement to be varied by

agreement the requirement under sub. (1) that the information be in the form of an

electronic record capable of retentlon may also be varled by agreement and

(b) A requlrement under a law other than this subchapter to send
commumcate or transmit a record by 1st—class or regular mail or with postage
prepaid may.be varied by agreement to the extent permitted by the other law. - |

137 17 Attribution and effect of electromc records and electronic

51gnatures. (1) An electronic record or electromc signature is attnbutable to a

person if the electromc record or electronic signature was created by the act of the -

person. The act of the person may be shown in any manner, including a showmg of ..

the efficacy of any security procedure applied to determine the person to which the

electronic record or electronic signature was attributable.

: (2) The effect of an electronic record or electronic signature that is attributed
to a person' under sub. (1) 1s determined from the context and surrounding
circumstances at the time of its creation, execution, or adoption, including the ,
parties’ agreement, if any, and otherwise as provided by law.

137.18 Effect of change or error. (1) If a change or error in»an electronic o

record occurs in a transmission between parties to a transaction, then:
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(a) If the parties have agreed to use a security procedure to detect changes or
errors and one party has conformed to the procedure, but the other party has not, and -
the nonconforming party ‘would have detected the change or error had that party also
conformed, the conforming party may avoid the effect of the changed or erroneous
electronic record. | |
() Inan automated transaction involving an individual, the individual may
avoid the effect of an electronic record that resulted from an 'errof made ‘by the

individual in dealing with the electronic agent of another persbn if the electronic :

agent did not provide an opportunity for the prevention or correction of the error and,

at the tlme the 1nd1v1dual learns of the error, the 1nd1v1dual

1. Promptly notifies the other person of the error and that the individuai did
not intend to be bound by the electronic record received by the other- person; |

2. Takes reésonable steps, inclﬁding steps that conform to the other person’s
reasonable instructions, to return to the other person or, if instructed by the c;ther
person, to destroy the consideration received, if any, as a result of the erroneous

electronic record; and

3. Has not used or received any beneﬁt or value from the cons1derat10n if any,
recelved from the other person. _ _

(2) If neither sub. (1) (a) nor (b) applies, the change or error has the effect
provided by other law, mcludmg the law of mistake, and the parties’ contract, if any |

(3) Subsections (1) (b) and (2) may not be varied by agreement. |

137.19 Notarization and acknowledgement. If a law requires a signature

or record to be notarized, acknowledged, verified, or made under oath, the

- requirement is satisfied if, consistent with any applicable rules promulgated under

s. 137.01 (4) (a), the electronic Signature of the person authorized to administer the
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SECTION 11

oath or to make the notarization, acknowledgment, or verification, together with all

other information required to be included by other applicable law, is attached to or

logically associated with the signature or record.

137.20 Retention of electronic records; originals. (1) ~Except as proﬁded
in sub. (6), if a 1éw requires that a record be retained, the requiremént is satisﬁed
by retaiﬁing the information set forth in the record as an electronic record which:

(a) Acéurately reflects the information set forth in the record after it was first B
generated in its final form as an electronic record dr otherwise; and

(b) Remains accessible for later reference,

2) A fequirement to retain a record in accordance with sub. (1) does not apply
to any information the sole purpose of which is to enable the record to be sent,
communicated, or received.

(3) A person may coniply with sub. (1) by using the services of another person
if the reciuirements. of that subsection are satisfied.

(4) Except as provided in sub. (6), if a law requires a record to be presented or
fetained in its original form, or provides consequences if the record is not presented
or l;etained in its original form, a person may comply with that law by using an
electronic record that is retained in accordance with sub. (1). |

(8)  Except as provided in sub. (6), if a law requires retention o_f a check,'that
requirement is satisfied by retention of an electronic record containing the
information on the front and back of the check in accordance with sub. (1).

(6) (a) Except as provided in par. (b), a record retained as an électronic record
in accordance with sub. (1) satisfies a law requiring a person to retain a record for

evident_iary,’audit, or like purposes, unless a law enacted after the effective date of
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SEcTION 11

this paragraph .... [revisor inserts date], specifically prohibits the use of an electronic
record for the specified purpose.
| (b)A g'oVernmentél unit that has custody of a record is also further subject to
the retention requirements for public records of state agencies and the records of the
University of Wisconsin Hospitals and Clinics Authority established under ss. 16.61
and 16.611 and the retention requirements for documents of local governmentaI
units established under s. 16.612. | |
(7) The public records board 'may promulgate rules prescribing standards
consistent with this subchapter for retention of records by étate agencies, the
University of Wisconsin Hospitals and Clinics Authority and local governmental

units.

(8) This section does not preclude the publlc records board the department of
elechonic  Jovenpmen Fo :
M or any other governmental unit of this state from specifying

additional requirements for the retention of any record of another governmental unit
subject to its jurisdiction. o

137;21 Admissibility in evidence. In a proceeding, a record or sign;atur-e.,
may n.ot be excluded as evidence solely because it is in electronic form.

137.22 Automated transactions. In an automated transaction:

1) A contract may be formed by the interaction of electronic agents of the
parties, even if no individual was aware of or reviewed the electronic agent’s actions
or the resultmg terms and agreements,

(2) A contract may be formed by the interaction of an electronic agent and an
individual, acting on the indi\}idual’s own behalf or for another person, including by

an interaction in which the individual performs actions that the individual is free to
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refuse to perform and which the individual knows or has reason to know will cause
the electronic agent to complete the transaction or performance.' |

~ (3) The terms of a contract under sub. (1) or (2) are governed by the substantive
law applicable to the contract. |
 137.28 Time and place of sending and receipt. (1) Unless otherwise
agreed between the sender and the recipient, an electronic record is sent when it:

(a) Is addressed properly or otherwise directed properly to an information -
prodessing system that the recipienl has designated or uses for th‘e purpose of
receiving electronic records or information of the type sent _and from which the
recipiént_ is able to retrie{’e_ the electronic reéord;

.(b) Is in a form capablé of being processed by that system; and |

(c) Enters an information processing system outside the control of the sender
orofa persbn that sent the electronic record on behalf of the sender or enters a region
of the information processing system designated or used by the recipiexit which is
under the control of the recipient_. | |

(2) Unless otherwisé agreed between a sender and the recipient, an electronic
record is received when:

(a) It enters an information processing system that the recipient has
designated or uses for the purpose of receiving electronic records or information of
the type sent and from which the recipient is able to retrieve the electronic; record;
and

(b) It is in a form capable of Being processed by that system.

(8) Subsection (2) applies even if the place where the information processmg
system is located is dlfferent from the place where the electromc record is deemed

to be received under sub. (4).
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SEcTION 11
(4) Unless otherwise expressly provided in the electronic record or agreed
between the sender and the recipient, an electronic record is deemed to be sent from

the sender’s place of business and to be received at the recipient’s place of business.

‘For purposes of this subsection:

(a) If the sender or recipienﬁ has_‘more than one placel of business, the place of o
business of that person is the place having the closest relationship to the underlying -
transaction. | |

(b) If the sender or the ré;:ipient docs not have a pla‘cé of bus;lness, the pléce of
busineés is the sender’s or recipient’s residence, as the case may be.

(5) An electronic .record. is received under sub. (2) even if no individual is aware
of its receipt. | |

(6) Receipt of an electronic acknowledgment from an information processi'ng.
system described in sub. (2) establishes that a record was received bﬁt, by itself, does
not establish that the content sent corresponds to the content received.

(7) If a person is aware that an electronic record purportedly sent under sub.

(1), or purportedly received under sub. (2), was not actually sent or received, the legal

effect of the sending or receipt is determined by other applicable law. Except to the
extent permitted by the other law, the requirements of this subsection may not be
varied by agreeme»nt.‘ | _ ~.

| 137.24 Transferable records. (1) In this section, “transferable record”
means an electronic record that would be a note under ch. 403 or a gEFE

407 if the electronic record were in writing.

(1Im) An electronic record qualifies as a transferable record under this section
only if the issuer of the electronic record expressly has agreed that the electronic

record is a transferable record.
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(2) A person ‘has’ control of a transferable record ifa system employed for

: ev1denc1ng the transfer of 1nterests in the transferable record rehably estabhshes

that person as the person to which the transferable record was issued or transferred -

(3 A system satlsﬁes the requirements of sub. (2), and a person is deemed to

' v' have control of a transferable record if the transferable record is created, stored, and

ass1gned in such a manner that:

(a) A smgle authorltatlve copy of the transferable record exists whlch is unique, |

1dent1ﬁable, and, except as otherw15e prov1ded in pars. (d) to (f) unalterable, ‘

(b) The authorltatwe copy 1dent1f1es the person assertmg control as the person

" to wh1ch the transferable record was issued or, if the authorltatlve copy 1ndlcates

that the transferable record has. been transferred the person to which the

transferable record was most recently transferred

(¢) The authoritative copy is commumcated to and mamtamed by the person

assertmg control or its designated custodlan,

(d) Copies or rev1s1ons that add or change an 1dent1ﬁed ass1gnee of the

4 authorltatlve copy can be made only with the consent of the person assertmg control )

(e) Each copy of the authoritative copy and any copy of a copy is readily .

‘1dent1ﬁab1e as a copy that is not the authoritative copy; and

(f) Any revision of the authoritative copy is readily 1dent1ﬁable as authorlzed

or unauthonzed

(4) Except as otherwise agreed, a person havmg control of a transferable record

is the holder, as de_fmed in s. 401.201 (20), of the transferable record and has the same

~ rights and defenses as a holder of an equivalent record or writing under chs. 401to . .-

411, including, if the applicable statutory requirements under s. 408.302 (1),
407.501, or 409.308 are satisfied, the rights and defenses of a holder in due course,
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a holder to which a negotiable record of title has been duly negotiated, or a purchaser,
respectiirely. Delivery, possession, and endorsement are not required to obtain}or
exercise any of the rights under. this subsectiori.

(5) Except as otherwise agreed, an obligor under a transferable record has the
same rights and defenses as an equivalent obligor under equivalent records or
writings under chs. 401 to 411.

| 6) If requested by a person against vrhich enforceinent is eought, the person
seeking to enforce the transferable record shall proVide reasonable proof that the
person is 1n control of the transferable record. Proof may include access to the‘

authorltative copy of the transferable record and related busmess records sufficient

. to review the terms of the transferable record and to establish the ldentity of the

person having control of the transferable record.

SEcTION 12, 137.25 (2) of the statutes is created to read: e
- N @Z. chon CJO"W"’”"Z“’
137.25 (2) The department of /(a’d'ﬁmmunation shall “promulgate rules

concerning the use of electronic records and electronic signatures by governmental

units, which shall governv the use of electronic records or signatures by governmental
units, uhless otherwise provided by law. The rules shall include standards regarding
the_receipt of electronic records or eiebtronic signatures that promote consistency
and interoperability with other standards adopted by other governmental units of
this state and other states and the federal government and nongovernmental
persons interacting with governmental units of this state. The standards may )
include alternative provisions if warranted to meet particular applica.tions.‘
SECTION 13. 224.30 (2) of the statutes is repealed.

SECTION 14. 889.29 (1) of the statutes is amended to read:
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889.29 (1) If any business, institution or member of a profession or calling in
the regular course of business or activity has kept or recorded any memorandum,
rvriting, entry, print, representation or combirlation thereof, of any act, transaction, -.
occﬁrrence or event, and in the regular course of business has caused any or all of the
same to be recorded, copied or reproduced by any photographic, .photostatic',
microfilm, microcard, miniature ohotographic, or other process which accurately
vreproduces or forxﬁs_ a durable medium for so reproducing the original, or to be
recorded on an optical disk or in electrooic format, the original may be destroyed in-
the regular course of business, unless its preservation is ‘rcquired by law. Such |
reprodoction or optical diSk record, when reduced to comprehensible format and
when satisfactorily identified, is as admissible in evidence as the original itself in any
judicial or administrative proceeding whether the original is in 'existence or notand -

an enlargement or facsimile of such reproduction of a record or an enlarged copy of

a record generated from an original‘ record stored in optical disk or electronic format

is likewise admissible in evidence if the original reproduction is in emstence and
avallable for 1nspect10n under direction of court. The introduction of a reproduced
record enlargement or fac51m11e, does not preclude admission of the original. Thig
subsection does not apply to records governed by s. 137,20, | |

SEcTION 15. 910.01 (1) of the statutes is amended to read:

910.01 (1) WRITINGS AND RECORDINGS. Writings” and “recordings” consist of
llettersv, words or numbers, or their eqoivalent, set down by handwriting, typewriting,
printing, photostating, photographing, m’agnetic»impulse, mechanical or electronic
recording, or other form of data compilation or recording. _ |

SEcTION 16. 910.02 of the statutes is amended to read:
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910.02 Requirement of original. T prove the content of a writing, recording
or photograph, the 6riginal writing, recording or photograph is required, except as
otherwise provided in chs. 901 to 911, s. 137.21, or by other statute.

SECTION 17. 910.03 of the statutes is amended to read:

910.03° Admissibility of duplicates. A duplicate is admissible to the same
extent as an onglna] unless (1) a genulne question is raised as to the authenticity of

the onglnal or (2) in the circumstances it would be unfair to admit the duplicate in

lieu of the original. This sectlon doeg not applx to records of tr ansactions govern gd

by s, 187,21,
9 sther
SECTION 9 l. Nonstatutory provisions; adlninistranon.

(1) USE OF ELECTRONIC RECORDS AND ELECTRONIO SIGNATURES BY GOVERNMENTAL

'UNITS; EMERGENCY RULES. Using the procedure under section 227.24 of the statutes,
. .e/ c.:framca 503@“1#\ :

the department of adm-mrstrabwrj may promulgate emergency rules under section
137.25 (2) of the statutes, as created by this act, for the period before the effective date'
of permanent rules initially promulgated under sectipn 1387.25(2) of the statutes, as
created by this act, but not to exceed the period authorized under section 227.24 (1)
(c) and (2) of the statutes. Notwithstanding section 227.24 (1) (a), (2) @), and (3) of
the statutes, the department is not required to provide evidence that promulgating
a rule under thié subsection as an emergency rule is necessary for the presei'vation
of the public peace, health, safety, or welfare and is not requlred to prov1de a ﬁndmg
of emergency for : a rule promulgated under this subsection. |

(2) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLIC; EMERGENCY RULES. Using
the procedure under section 227.24 of the statutes, the secretary of state and the

ele < tronse Jovevhment
department of }éﬂmty:atmn may promulgate emergency rules under section

137.01 (4) (a) of the statutes, as affected by this act, for the period before the effective
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date of permanent rules initially promulgated under section 137.01 (4) (a) of the

statutes, as aﬁ‘ected by this act. Notwithstanding section 227.24 (1) (@), (2) (b), and

- (3) of the statutes, the secretary of state and the department are not required to

_ provide evidence that promulgating a rule under this subsection as an emergency

rule is necessary for the preservat1on of the public peace, health, safety, or welfare |
and are not requ1red to prov1de a finding of emergency for a rule promulgated under

th1s subsectlon

(8) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLIC; PERMANENT RULES. The
K it @2 A S 2

: secretary of state and department of:/ ‘ shall 1n1t1ally promulgate

permanent rules under sect1on 137.01 (4) (a) of the statutes, as affected by this act
to become effective no later than J anuary 1, 2004..

SecTioN 93v? Initial applicability; Adfinistration.

(1 ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES. The treatment of sections
137 01 (3) (a) and (4) (a) and (b), 187. 04, 137 05 (title), 137.086, 137.11 to 137. 24,
224, 30 (2), 889. 29 (1), 910.01 (1) 910.02, and 910 03, subchapters I (tltle) and II

- (tltle) of chapter 137 and chapter 137 (title) of the qtatutee the renumbermg and

amendment of sectlon 137.05 of the statutes, and the creation of section 137.25 (2)
of the statutes first apply to electronic records or electronic signatures that are
created, generated, sent, communicated, receiued, or initially stored on the effective

date of this subsection.

(END)




