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Communily Bankers
of Wisconsin

Demand Draft Consumer Protection Legislation

Backgroond

An increasing number of consumer purchases for goods and services are made over the telephone and by computer.
Today, there are generally three ways for the consumner (o pay for the purchase: credit card, an electronic debit to the
consumer's account by using the Automated Clearing House system (ACH), or by providing the merchant/ielemarketer
(“merchant”) with their checking account information and thereby "authorizing” the merchant to create a paper check
that is used to debit the consumer's account. Where the signature would go on the paper check, the merchant prints a
legend like "Debiting of Account Authorized by [Customer]."

With credit card and ACH transactions, if the consumer has a problem with the merchant, or didn't really authorize the
transaction, the consumer and the consumer's bank have a num>er of protections that allow the transaction to be
reversed. With preauthorized paper demand drafts (also called "telechecks™), it is much more difficult for the consumer
to prove that the transaction was not authorized, and it is extrernely difficuit for the consumer's bank to return these
preauthorized demand drafts to the financial institution where the merchant has its deposit account ("depositary bank").
In effect, by creating a paper check allegedly authorized by the consumer, the merchant is able to circumvent many
consumer protection regulations.

The proposed legislation would protect consumers and their bank from persons that initiate unauthorized paper
demand drafts and would shift the initial risk of loss from the consumer's bank to the originating/depositary bank in the
following ways:

¢ The bill makes the consumer protections compatible with that of the national electronic funds transfer laws
(Regulation E and ACH) that have been in effect for years. Under those regulations, the initial risk of loss is
placed on the originating/depositary bank.

» The bill places the loss for unauthorized transactions on the merchant or the originating/depoéitary bank they .
opened their business account with rather than on the consumer's bank by creating a transfer warranty that
states that the creation of the paper demand draft was authorized by the person identified as the "drawer.”

e The bill merely shifts the initial risk of loss from one bank to another, and does not impair or affect in any
manner a consurner's right or ability to question the payment of unauthorized items from the consumer's
account. '

e Because the originating/depositary bank (the merchant's bank) would warrant that the paper demand draft was
authorized by the consumer, the depositary bank would be forced to investigate the merchant carefully before
opening the account,

To date, virtually identical legislation has been passed in eight states - California, Hawaii, North Dakota, Oregon, Texas,
Utah, Colorado, and West Virginia. Uniform legislation for all states is currently under consideration.

The Community Bankers of Wisconsin (CBW) respecifully requests your support of the following proposal that will
beriefit Wisconsin consumers and community banks. Questicns can be directed to Daryll Lund, CBW President &
CEQ at 608/833-4229.

Uuity (s ouw sEvenatin 455 County Rood M, Suite 101 © Mudison, V11 53719  (608) 833-4229 « Fox (608) 833-8114 « www.communitybankers.org
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Economic Development
3-18-97

As Filed

DIGEST

Currently, demand drafts are being used by merchants, telemarketers and out-of-state
collection agencies as a way of directly debiting a consumer's bank account without the
consumer writing a check. Because of the volume of such transactions banks cannot
determine which drafts are authorized, and so the bank typically pays these drafts. This
bill would allow a bank that pays an unauthorized demand draft to return it to the
originating bank or other financial institution for restitution.

PURPOSE

As proposed, S.B. 1162 allows a bank that pays an unauthorized demand draft to return
it to the originating bank or other financial institution for restitution.

RULEMAKING AUTHORITY

This bill does not grant any additional rulemaking authority to a state officer, institution,
or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 3.103(b), Business & Commerce Code, to provide that
the definition of demand draft in Section 3.104, Business & Commerce Code, applies to
this chapter.

SECTION 2. Amends Section 3.014, Business & Commerce Code, to define "demand
draft."

SECTION 3. Amends Section 3.416, Business & Commerce Code, by amending
Subsection (a) and adding Subsection (e), to provide that a person warrants that the
creation of the instrument according to the terms on its face was authorized by the
person identified as drawer, this instrument is a demand draft. Provides that if the
warranty in Subsection (a)(6) is not given by a transferor under applicable conflict of law
rules, the warranty is not given to that transferor when the transferor is a transferee.

SECTION 4. Amends Section 3.417, Business & Commerce Code, to provide that
certain persons warrant to the drawee making payment or accepting the draft in good
faith that if the instrument is a demand draft, the creation of the draft according to the



terms on its face was authorized by the person identified as drawer. Provides that a
demand draft is a check. Provides that if the warranty under Subsection (a)(4) is not
given by a transferor under applicable conflict of laws rules, the warranty is not given to
that transferor when that transferor is a transferee.

SECTION 5. Amends Section 4.207, Business & Commerce Code, by amending
Subsection (a) and adding Subsection (f), to provide that if the warranty under
Subsection (a)(6) is not given by a transferor or collecting bank under applicable conflict
of law rules, a warranty is not given to that transferor when that transferor is a
transferee or to any prior collecting bank of that transferee. Makes a conforming
change.

SECTION 6. Amends Section 4.208, Business and Commerce Code, to make
conforming changes. '

SECTION 7. Effective date: September 1, 1997.

SECTION 8. Emergency clause.

S.B. No. 1162

AN ACT
relating to the warranties on the transfer or presentment of demand drafts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subsection (b), Section 3.103, Business & Commerce Code, is
amended to read as follows:
(b) Other definitions applying to this chapter and the sections in which they appear
are: |
"Acceptance"Section 3.409.
"Accommodated party"Section 3.419.

*Accommodation party"Section 3.419.



"Alteration"Section 3.407.

"Anomalous indorsement"Section 3.205.
"Blank indorsement"Section 3.205.
"Cashier's check"Section 3.104.
"Certificate of deposit"Section 3.104.
"Certified check"Section 3.409.
"Check"Section 3.104.
"Consideration"Section 3.303.

"Demand draft"Section 3.104.
"Draft"Section 3.104.

“Holder in due coursé“Section 3.302.
*Incomplete instrument"Section 3.115.
“Indorsement”Section 3.204.
“Indorser"Section 3.204.
“Instrument“Section 3.104.
"Issue"Section 3.105.

"Issuer"Section 3.105.

*Negotiable instrument'Section 3.104.
"Negotiation"Section 3.201.
"Note"Section 3.104.

“Payable at a definite time"Section 3.108.
"Payable on demand"Section 3.108.
"Payable to bearer"Section 3.109.
"Payable to order"Section 3.109.
"Payment"Section 3.602.

"Person entitled to enforce"Section 3.301.

"Presentment"Section 3.501.
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"Reacquisition" Section 4-3-207
"Special indorsement" Section 4-3-205
"Teller's check” Section 4-3-104
"Transfer of instrument" Section 4-3-203
"Traveler's check" Section 4-3-104
"Value" Section 4-3-303

SECTION 3. 4-3-104 (£), Colorada Revised Statutes, is amended, and the said 4-3-104 is
further amended BY ADDITION OF A NEW SUBSECTION, to read:

4-3-104, Negotiable instrument. (f) "Check" means (i) a draft, other than a documentary
draft, payable on demand and drawn on & bank, oz (‘i) a cashier's check or teller's check, or (iii)
a demsand draft. An instrument may be a check even though it is described on its face by another
term, such as "money order."

=
<

(k) () "Demand draft” means a writing not signed by the customer that is created by a third
party under the purported authority of the customer for the purpose of charging the customer's
account with a bank, A demand draft shall contain the customer's account number and shall
contain any or all of the following:

(1) The customer's printed or fypewritten name;

(2) A notation that the customer authorized the draft; or

hitp://www.capitolconnection.../showbill,cfm?CFID=35853& CFTOKEN=1513714&RBILLohh125 10/29/2001




"Reacquisition"Section 3.207.
"Special indorsement"Section 3.205.
"Teller's check"Section 3.104.
"Transfer of instrument"Section 3.203.
“Traveler's check"Section 3.104.
"Value"Section 3.303.

SECTION 2. Section 3.104, Business & Commerce Code, is amended by

adding Subsection (k) to read as follows:

(k) "Demand draft" means a writing that is not signed by a customer, as defined
in Section 4.104(a)(5), and that is created by a third party under the purported authority

of the customer for the purpose of charging the customer's account with a bank. A

demand draft does not include a check drawn by a fiduciary, as defined in Section

3.307. A demand draft may contain any or all of the following:

(1) the customer's printed or typewritten name or account number;

(2) a notation that the customer authorized the draft; and

(3) the statement "No signature required." "Authorization on file,"

"Signature on file," or words to that effect.

SECTION 3. Section 3.416, Business & Commerce Code, is amended by
amending Subsection (a) and adding Subsection (e) to read as follows:
(a) A person who transfers an instrument for consideration warrants to the
transferee and, if the transfer is by indorsement, to any subsequent transferee that:
(1) the warrantor is a person entitled to enforce the instrument;
(2) all signatures on the instrument are authentic and authorized;
(3) the instrument has not been altered;
(4) the instrument is not subject to a defense or claim in recoupment of

any party that can be asserted against the warrantor; [and]




Demand Draft Fraud Page 1 of 1

(11)See, e.g., UCC §§ 1-201(39), 3-401(2), 3-403(1) (1990).
(12)See, e.g., UCC §§ 1-201(43), 3-401 (1990).

(13)See UCC §§ 4-401, 4-406 (1990).

(14) See UCC § 3-407(3) (1990).

(15)See UCC § 3-406 (1990); FTC’s Statement of Basis and Purpose to the Telemarketing Sales Rule,
60 Fed. Reg. 43,850 (1995)(discussing Federal Reserve Bank of San Francisco Comment).

hitp://www.ftc.gov/speeches/other/ddraft.htm 01/04/2002




(5) the warrantor has no knowledge of any insolvency proceeding
commenced with respect to the maker or acceptor or, in the case of an unaccepted
draft, the drawer_and

(6) if the instrument is a demand draft, the creation of the instrument

according to the terms on its face was authorized by the person identified as drawer.

(e) If the warranty under Subsection (a)(6) is not given by a transferor under

applicable conflict of law rules, the warranty is not given to that transferor when that

transferor is a transferee.

SECTION 4. Section 3.417, Business & Commerce Code, is amended by
amending Subsection (a) and adding Subsection (g) to read as follows:

(a) If an unaccepted draft is presented to the drawee for payment or
acceptance and the drawee pays or accepts the draft, (i) the person obtaining payment
or acceptance, at the time of presentment, and (ii) a previous transferor of the draft, at -
the time of transfer, warrant to the drawee making payment or accepting the draft in
good faith that:

(1) the warrantor is, or was, at the time the warrantor transferred thg draft,
a person entitled to enforce the draft or authorized to obtain payment or acceptance of
the draft on behalf of a person entitled to enforce the draft;

(2) the draft has not been altered; [and]

(3) the warrantor has no knowledge that the signature of the drawer of the
draft is unauthorized; and

(4) if the instrgmeht is a demand draft, the creation of the draft according

to the terms on its face was authorized by the person identified as drawer.

(Q) If the warranty under Subsection (a)(4) is not given by a transferor under

applicable conflict of law rules, the warranty is not given to that transferor when that

transferor is a transferee.




SECTION 5. Section 4.207, Business & Commerce Code, is amended by
amending Subsection (a) and adding Subsection (f) to read as follows:

(a) A customer or collecting bank that transfers an item and receives a
settlement or other consideration warrants to the transferee and to any subsequent
collecting bank that:

(1) the warrantor is a person entitled to enforce the item;

(2) all signatures on the item are authentic and authorized;

(3) the item has not been altered;

(4) the itemis not subject to a defense or claim in recoupment (Seétion
3.305(a)) of any party that can be asserted against the warrantor; [ard]

(5) the warrantor has no knowledge of any insolvency proceeding
commenced with respect to the maker or acceptor or, in the case of an unaccepted

draft, the drawer; and

(6) if the item is a demand draft, the creation of the item according to the
terms on its face was authorized by the person identified as drawer.
(f) If the warranty under Subsection (a)(6) is not given by a transferor or ‘

collecting bank under applicable conflict of law rules, the warranty is not given to that
transferor when that transferor is a transferee or to any prior collecting bank of that

transferee.

SECTION 6. Section 4.208, Business & Commerce Code, is amended by
amending Subsection (a) and adding Subsection (g) to read as follows:

(a) If an unaccepted draft is presented to the drawee for payment or
acceptance and the drawee pays or accepts the draft, (i) the person obtaining payment
or acceptance, at the time of presentment, and (ii) a previous transferor of the draft, at
the time of transfer, warrant to the drawee that pays or accepts the draft in good faith

that:




(1) the warrantor is, or was, at the time the warrantor transferred the draft,
a person entitled to enforce the draft or authorized to obtain payment or acceptance of
the draft on behalf of a person entitled to enforce the draft; |
(2) the draft has not been altered; [and]
(3) the warrantor has no knowledge that the signature of the purported
drawer of the draft is unauthorized; and

(4) if the instrument is a demand draft, the creation of the draft according

to the terms on its face was authorized by the person identified as drawer.

(q) If the warranty under Subsection (a)(4) is not given by a transferor under

applicable conflict of law rules, the warranty is not given to that transferor when that

transferor is a transferee.

SECTION 7. This Act takes effect September 1, 1997.

SECTION 8. The importance of this legislation and the crowded condition of
the calendars in both houses create an emergency and an imperative public necessity
that the constitutional rule requiring bills to be read on three several days in each house

be suspended, and this rule is hereby suspended.

President of the Senate Speaker of the House

I hereby certify that S.B. No. 1162 passed the Senate on April 17, 1997, by the

following vote: Yeas 31, Nays 0.

Secretary of the Senate

| hereby certify that S.B. No. 1162 passed the House on May 2, 1997, by a

non-record vote.




Chief Clerk of the House

Apprdved:

Date

Governor
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HOUSE BILL 01-1252

BY REPRESENTATIVE(S) White and Rippy;
also SENATOR(S) Taylor, Cairns, Evans, and May.

Conceming demand drafts under the "Uniformy Commercial Code",
Be it enacted by the General Assembly of the State qf Colorado:

SECTION 1. Legislative declaration. (1) The gereral assembly finds that modern check
collection methods have increased the risk on payor banks that items not bearing authorized
signatures may be paid against customer accounts. The general assembly determmec that adding
a new class of payment instrument, drawn on a bank customer's account without an authorized
sxgmamre is necessary to shift the rigk of loss for processing this instrument to the depositary-
ecting bank which is in the best position to prevent its introduction into the check collection
system erefore, the general assembly deolares that such a shift will more adequately protect
consumers and allow for new check colleetion methads,

http://www.capitolconnection.. /showbill.cfin7CFIDw35853& CFTOKEN=1513714&RILI =hh125 10/29/2001



12/06/2001 10:14 FAX 6088338114 CBW i;’.‘:’@004‘
: NOV 14 81 ©@1:18PM Pagezofll

(2) The general assembly also finds that a new detInition: of "demand draft” is intended to
identify a payment instrument created to debit a bauk customer's account with the bank by a
party who is not a signer on the account, This payrient instrument is not signed by an auwthorized
signer on the account and does not bear or pugort to bear a signature of an authorized signer.
This payment instrument is intended to debit the bank customer’s account by deposit and
collection through the normal check collectior: system, A demand draft may be created by a
third party, such as a telemarketer, with the authorization of the bank customer to obtain
payment from the bank customer's account as a means to pay the third party. A demand draft
may also be created by a third party, such as a home banking service provider, as a means to pay
itself or others. The customer’s account number aml other processing information is encoded on
the demand draft and the demand draft deposited ir: a bank for collection through normal
banking channels and payment by the payor bank. 13ecause checks and other items deposited for
collection are processed rapidly and in high volume, payor banks are not able to detepmine if
customers authorize the creation of demand drafts. The general assembly, therefore, further
declares the depositary bank, which is char]fed.mth knowing its customer, iy in the best position
to avoid the introduction into the check collection system of an unauthorized demand draft by
scrutinizing the customers allowed to deposit thosc drafts, Thus, the general assembly declares
that an additional warranty is justified in the case of a demand draft to each transferee that the
demand draft was authorized by the bank customer upon whose account it is drawn. This
change shifts the risk to the depositary bank if its customer deposits an unauthorized demand
draft for collection.

(3) The genecral assembly further finds, determines, and declares that demand drafis do not
include instruments that bear forged or unauthorized signatures of customers, Demand drafts do

. mot include instruments drawn or purportedly drawr. and signed by a "fiduciary" as defined in
section 4-3-307 (a) (1), Colorado Revised Statutes. Instruments bearing forged or unauthorized
signatures should be handled under the forgery provisions and unauthorized signature
provisions of articles 3 and 4 of the "Uniform Commercial Code", as applicable.

SECTION 2. 4-3-103 (b), Colorado Revised Statutzs, is amended to read:

4-3-103. Definitions, (b) Other definitions applying to this article and the sections in which
they appear are: ‘

"Acceptance" Section 4-3-409
"Accommoadated party” Section 4-3-419

"Accommodation party" Section 4-3-419

http:/forww.capitolconnection. ../showbill.ofm?CFID=35853& CFTOKEN=1513714&BILL=hb125 10/29/2001
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"Alteration" Section 4-3-407
"Anomalous indorsement” Section 4-3-205
"Blank indorsement" Section 4-3-205
"Cgshier’s check" Section 4-3-104
"Certificate of deposit” Section 4-3-104
"Certified check" Section 4-3-409
"Check"” Section 4-3-104
"Consideration". Section 4-3-303
"Demand draft" Section 4-3-104

"Draft" Section 4-3-104

"Holder in due course" Section 4-3-302
"Incomplete ingtrument” Section 4-3-115

"Indorsement” Section 4-3-204

[doos
P.7
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"Indorser” Section 4-3-204

"Instrament” Section 4-3-104

"Tssue” Section 4-3-105

"Issuer" Section 4-3-105

"Negotiable instrument" Section 4-3-104
"Negotiation" Section 4-3-201

"Note" Section 4-3-104

“"Payable at a definite time" Section 4-3-108
"Payable on demand" Section 4-3-108
"Payable to bearer” Sectian 4-3-109 “y
"Payable to order" Section 4-3-109
"Payment" Section 4-3-602

"Persgn entitled to enforce” Section 4-3-301

"Presentment” Section 4-3-501
http://www.capitolconnection.../showbill.efim?CFID=35853& CFTOKEN=1513714&BILL=hb125 10/29/2001
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(3) The statement "No signature required” or words to that effect,

(ii) A demand draft shall not include a check purportedly drawn by and bearing the si e of
a fiduciary, as defined in section 4-3-307 (a) (1). & 1o Signas

SECTION 4. 4-3-416 (a), Colorado Revised Statutes, is amended, and the said 4+3-416 is
further amended BY THE ADDITION OF A NEW SUBSECTION, to read:

4-3-416. Transfer warranties. (a) A person who transfers an instrument for consideration
:Z:ﬂmts to the transferee and, if the transfer is by indorsement, o any subsequent transferee
t: |

(1) The warrantor is a person entitled to enforce the instrutaent;
(2) All signatures on the instrument are authentic and authorized;
(3) The instrument has not been altered;

(4) The instrument is not subject to a defense or claim in recoupment of any party which can be
asserted against the warrantor; and

)
[

(5) The warrantor has no knowledge of any insolvency proceeding commenced with respect to
the maker ot acceptor or, in the case of an unaccepted draft, the drawer; and

(6) If the instrument is a demand draft, creation of the instrument according to the terms on its
face was authorized by the person identified as drawer. Nothing in this section shall be
construed to impair the rights of the drawer against the drawes.

(e) If the warran i:ifgaragmph (6) of subsection (a) of this section is not given by a transferor
under applicable conflict of law rules, then the warranty is not given to that transferor when that
transferor is a transferee,

http://www.capitolconnection../showbill ofin?CFID=35853& CFTOKEN=~1513714&BILL~hb125 10/29/2001
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SECTION 5. 4-3-417 (2), Colorado Reviged Statutes, is amended, and the said 4+3-417 is
further amended BY THE ADDITION OF THE FOLLOWING NEW SUBSECTIONS, to read:

4-3-417. Presentment warranties. (a) If an unaccepted drafl is presented to the drawee or
payment or acceptance and the drawee pays or acespts the draft, (i) the person obtaining
payment or acceptance, at the time of presentment, and (ii) a previous transferor of the draft, at
the time of transfer, warrant t0 the drawee making payment or accepting the draft in good faith
that:

(1) The warrantor is, or was, at the time the watrantor transferred the draft, & person entitled to
enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of a
person entitled to enforce the draft;

(2) The draft has not been altered; and

(3) The warrantor has no knowledge that the signature of the drawer of the draft is
unauthotrized; and

(4) If the draft is a demand draft, creation of the demand draft according to the terms on its face
was authorized by the person identified as drawer. Mothing in this section shall be construed to
impair the rights of the drawer against the drawee.

(2) A demand draft is a check, as provided in section 4-3-104 (£).

(h) If the warranty in paragraph (4) of subsection (2) of this section is not given by a fransferor
under applicable conflict of law rules, then the warranty is not given to that transferor when that
transferor is a transferee,

SECTION 6. 4-4-207 (), Colorado Revised Statutes, is amended, and the said 4-4-207 is
further amended BY THE ADDITION OF A NEW SUBSECTION, to read:

4-4-207. Transfer warranties. (8) A customer or collecting bank that transfers an item and
http://www.capitolcormection.../showbill.cfm?CFID=358538:CFTOKEN=1513714&BILL=hb125 10/29/2001
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receives a settlement or other consideration warrants to the transferee and to any subsequent
collecting bank that: '

(1) The warrantor is a person entitled to enforce the item;
(2) All signatirres on the item are authentic and authorized;
(3) The item has not been altered;

(4) The item is not subject to a defense or claim in recoupment (section 4-3-305 (a)) of any
party that can be asserted against the warrantor; and

(5) The warrantor has no knowledge of any insolvency proceeding commenced with respect to
the maker or acceptor or, in the case of an unaccepted draft, the drawer; and spe .

(6) If the item is a demand draft, ereation of the iteyn according to the terms on its face was
authorized by the person identified as drawer. Nothing in this section shall be construed to
impair the rights of the drawer against the drawee.

(f) If the warranty in paragraph (6) of subsection (a) of this section is not given by a transferor
or collecting bank under applicable confliet of law rules, then the warranty is not given to that
transferor when thet transferor is a transferee, nor to any prior collecting bank of that transferee,

SECTION 7. 4-4-208 (2), Colorado Revised Statutss, is amended, and the said 4-4-208 is
further amended BY THE ADDITION OF THE FOLLOWING NEW SUBSECTIONS, to read:

4-4-208. Presentment warranties. (a) If an unaccepted draft is presented to the drawee for
payment or acceptance and the drawee pays or accepts the draft, (i) the person obtaining
payment or acceptance, at the time of presentment, and (ii) a previous transferor of the draft, at
the time of transfer, warrant to the drawee that pays or accepts the draft in good faith that:

(1) The warrantor is, or was, at the time the warrantor transferred the draft, a person entitled to
enforce the draft or authorized to obtain payment or iacceptance of the draft on behalf of 2

http:/Awww.capitolconnection.../showbill.cfm?CFID=358538. CFTOKEN=1513714&BILL=hb125 10/29/2001
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person entitled to enforce the draft;
(2) The draft has not been altered; and

(3) The warrantor has no knowledge that the signeture of the purported drawer of the draft is
unzuthorized; and

(4) If the draft is a demand draft, creation of the demand draft according to the terms on its face
wag authorized by the person identified as drawer. Nothing in this section shall be constryed to
impair the rights of the drawer against the drawee.

(2) A demand draft is a check, as provided in section 4-3-104 (£).

() If the warranty in paragraph (4) of subsection (2) of this section is not given by a transferor
under applicable conﬂfct of law rules, then the wartanty is not given to thsv.fcg1 n'ansfe);or when that
transferor is a transferee,

SECTION 8. Effective date - applicability. (1) This act shall take effect at 12:01 a.m. on the
day following the expiration of the ninety-day period after final adjournment of the general
assembly that is allowed for submitting a referendum petition pursuant to article V, section 1 (3)
of the state constitution; except that, if a referendun, petition is filed against this act or an item,
section, or part of this act within such period, then the act, item, section, or part, if approved by
the people, shall take effect on the date of the officiul declaration of the vote thereon by
proclamation of the governor,

.
LY
z

(2) The provisions of this act shall apply to demand drafts issued on or after the applicable
effective date of this act.

Doug Dean Stan Matsunaka

http://wvw.capitolconneotion. . /showbill cfn?CFID=358536:CPTOKEN=1513714&BI.L=hb125 10/29/2001
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AN AcT ..; relating to: regulating the negotiation and collection of demand
drafts.‘/

Analysis by the Legislative Reference Bureau

This bill regulates the negotiation and collection of demand drafts. A demand
draft is generally an instrument, similar to a check, which is created by a third party,
often a merchant, under the purported authority of another person for the purpose
of charging that person’s account at a bank, savings and loan, credit union, or other
banking institution (bank)* Like a check, a demand draft contains the routing and
account numbers necessary to route the demand draft through a bank’s check
clearing system. Unlike a check, though, a demand draft does not contain the
signature of the account holder. Rather, it typically contains a statement such as “No
signature required” or “Authorization on file.” v

Under Articles 3 and 4 of the Uniform Commercial Code (UCC), as enacted in
this state, a demand draft is treated like a check. Thus, in order to be effective, a
demand draft generally must be authenticated by the account holder, through the
use of a signature or any other word, mark, or symbol executed or adopted by the
account holder. The UCC imposes certain warranties with regard to this
authentication. For example, when the third party that created the demand draft
deposits it with his or her bank, the third party warrants that all signatures, words,
marks, or symbols used to authenticate the demand draft are authentic and
authorized. The same warranty applies to any bank that subsequently handles the
demand draft for collection, other than the account holder’s bank. When the account
holder’s bank pays or accepts the demand draft, the person obtaining payment or
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acceptance warrants to the bank that the person has no knowledge that the
signature of the account holder is unauthorized. The UCC permits the account
holder’s bank to charge the amount of a demand draft against the relevant account
if, among other things, the demand draft is authorized by the account holder. In
addition, the UCC requires the account holder to examine its bank statements in
order to determine whether any payment by the bank was improper as a result of an
unauthorized authentication. v

This bill incorporates into the UCC additional warranties that apply
specifically to demand drafts. Under this bill, a person who transfers a demand draft
for consideration or who obtains payment for a demand draft from the account
holder’s bank warrants that the account holder authorized the creation of the
demand draft according to the terms on its face. In addition, under the bill, when the
third party that created the demand draft deposits it with his or her bank, the third
party warrants that the account holder authorized the creation of the demand draft
according to the terms on its face. The same warranty applies to any bank that
subsequently handles the demand draft for collection, other than the account
holder’s bank. The bill also creates an exception from these additional warranties
relating to persons who are governed by laws of another jurisdiction that do not
provide similar warranties.

The acceptance of demand drafts by certain telemarketers is currently
regulated under federal law and rules of the department of agriculture, tradeé and ?4-
consumer protection. This bill has no effect on those regulations and rules.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 403.103 (2) (hr)\o/fthe statutes is created to read:

2 403.103 (2) (br) “Demand draft” —'s. 403.104 (11)t/

3. SECTION 2. 403.104 (6)‘{f the statutes is amended to read:

4 403.104 (6) “Check” means a draft, other than a documentary draft, payable
5 on demand and drawn on a bank or means a ¢ashier’s check or, teller’s check, or
6 demand draft. An instrument may be a check even though it is described on its face
7 by another term, such as money order.

8 SECTION 3. 403.104 (11) of the statutes is c¢reated to read:
, v
9 403.104 (11) (a) Except as provided undes par. (b), “demand draft” means a
| - v
(10 ) Writin%hat is not signed by a customer, ds defined in s. 404.104 (1) (e), that is
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SECTION 3

created by a %party under the purported authority of the customer for the
purpose of charging the customer’s account with a bank, thét contains the account
number of that account, and that contains at least one of the following:

1. The customer’s name.

2. A notation that the customer authorized the demand draft.

3. The statement “No signature requﬁ‘ed,” “Authorization on file,” or
“Signature on file,” or words to that effect..

(b) “Demand draft” does not include a check drawn by a fiduciary, as defined
in s. 403.307 (1) (a). | |

SECTION 4. 403.416 (1) (intro.)/of the statutes is amended to read:

403.416 @) (intro.)*A&Except as provided under sub. (5 !\/,a persoﬁ who transfers
an instrument for consideration warrants to the transferee and, if fhe transfer is by

endorsement, to any subsequent transferee that all of the following apply:

SECTION 5. 403.416 (1) (f)\éf the statutes is created to read:

403.416 (1) (f) If the instrument is a '{iemand draft, the creation of the
instrument according to the terms on ité face was authorized by the person identified
as the drawer. | ‘

SECTION 6. 403.416 (5)‘& the statutes is created to read:

403.416 (5) If the warranty under sub._\(/l) () is not given by a transferor under
applicable conﬂict of law rules, the warranty is not given to that transferor when that
transferor is a transferee.

SECTION 7. 403.417 (1) (intro.)\{f the statutes is amended to read:

403.417 (1) (intro.) If Except as provided under sub?/( 7), if an unaccepted draft

is presented to the drawee for payment or acceptance and the drawee pays or accepts
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1 the draft, the person obtaining payment or acceptance, at the time of presentment,

2 and a previous transferor of the draft, at the time of transfer, warrant to the drawee

3 " making payment or accepting the draft in good faith that all of the following apply:

4 Hiw.h-l‘)%ﬂré%CTION 8. 403.417 (1) (d)\éthe statutes is created to read:

5 403.417 (1) (d) If the instrument is a demahd draft, the creation of the

6 instrument according to the ter;ms on its face was authorized by the person identified

7 as the drawer.

8 SECTION 9. 403.417 (7 ){f the statutes is created to read:

9 403.417 (7) If the warranty under sub.\é) (d) is not given by a transferor under
10 applicable conflict of law rules, the warranty is not given to that transferor when that
11 transferor is a transferee. |
12 SECTION 10. 404.104 (3) (fe)‘é‘ the statutes is created to read:

13 404.104 (3) (fe) “Demand draft” — s. 403.104 (11).
14 'SECTION 11. 404.207 (1) (intro.)\/of the statutes is amended to read:

| , @ : 404.207 (1) (intro.)%xcept as provided under sub./gfi ), & customer or collecting
16 bank that transfers an item an(i receives a settlement or other consideration
17 warrants all of the following to the transferee and to any subsequent collecting Bank:

| 18 WCTION 12. 404.207 (1) (f)‘{)f the statutes is created to read:

19 404.207 (1) O If the. item is a demand draft, the creation of the item according
20 to the terms on its face was authorized by the person identified as the drawer.
21 SECTION 13. 404.207 (6)‘<{fthe statutes is created to read: -
22 404.207 (6) If the warranty under sub.\{l) (ﬁ is not given by a transferor or
23 .

collecting bank under applicable conflict of law rules, the warranty is not given to
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SECTION 13

that transferor when that transferor is a transferee or to any prior collecting bank

of that transferee.

SECTION 14. 404.208 (1) (intro.)‘é‘ the statutes is amended to read:

404.208 (1) (intro.) If Except as provided under subf,§7 ), if an unaccepted draft
is presented to the drawee for payment or acceptance and the drawee pays or accepts
the draft, the person obtaining payment or acceptance, at the time of presentment,
and a previous transferor of the draft, at the time of transfer, warrant to tﬁe drawee

that pays or accepts the draft in good faith that all of the following conditions exist:

zLSE.CTION 15. 404.208 (1) (d)\gf the statutes is created to read:
404.208 (1) (d) Ifthe draft is a demand draft, the creation of the draft according
to the terms on its face was authorized by the person identified as the drawer.
SECTION 16. 404.208 (7) \o/fthe statutes is created to read:
404.208 (7) If the warranty under sub. (1) (d)\_/is not given by a transferor under

applicable conflict of law rules, the warranty is not given to that transferor when that

transferor is a transferee.

D'ﬁmtc
¥
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Senator Erpenbach:

Attached is the demand draft legislation you requested. As you review the draft, please
note the following issues: /

1. This draft makes changes to Articles 3 and 4 of the Uniform Commercial Code. As
a result, this draft would make Wisconsin law with regard to negotiable instruments
and bank collections nonuniform, as compared with the version of Articles 3 and 4
recommended for passage in all the states.

2. The definitions of “demand draft” provided to me in the Texas and Colorado bills
were problematic both because they conflict with one another and because it is unclear
what they mean. The Texas bill states that a demand draft “may” contain the
customer’s name or account number, a notation that the customer authorized the draft,
and the statement “no signature required.” While this language may be helpful in
identifying some demand drafts, it is problematic to list some of the items a demand
draft might contain. Listing these items and not others is likely to cause confusion
because it will be unclear whether a demand draft that lacks these items, or that
contains these and other items not listed in the statutes, fits within the definition.
Colorado apparently recognized this problem. The Colorado bill instead states that a
demand draft must contain the customer’s account number and must contain the
customer’s name, a notation that the customer authorized the draft, and/or the
statement “no signature required.” However, because the Colorado requirements are
stated in a separate sentence following the definition, it is unclear whether the
requirements apply to all demand drafts or are part of the definition of “demand draft.”

I used the definition from the Colorado bill, with the clarification that the requirements

discussed above are part of the definition. See proposed s. 403.104 (11).‘/P1ease let me
know if I have misunderstood your intent.

3. I assumed that you intend to amend the definition of “check” in s.‘{LO3.104 (6), stats.,
to include demand drafts. This treatment clarifies that demand drafts are required to
be handled like all other checks (except that demand drafts are subject to additional
warranties under the bill). Please let me know if I have misunderstood your intent.

Please feel free to call if you have any questions or if you desire any changes to the draft.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E—mail: robert.marchant@legis.state.wi.us
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Senator Erpenbach:

Attached is the demand draft legislation you requested. As you review the draft, please
note the following issues:

1. This draft makes changes to Articles 8 and 4 of the Uniform Commercial Code. As
a result, this draft would make Wisconsin law with regard to negotiable instruments
and bank collections nonuniform, as compared with the version of Articles 3 and 4
recommended for passage in all the states.

2. The definitions of “demand draft” provided to me in the Texas and Colorado bills
were problematic both because they conflict with one another and because it is unclear
what they mean. The Texas bill states that a demand draft “may” contain ‘the
customer’s name or account number, a notation that the customer authorized the draft,
and the statement “no signature required.” While this language may be helpful in
identifying some demand drafts, it is problematic to list some of the items a demand
draft might contain. Listing these items and not others is likely to cause confusion
because it will be unclear whether a demand draft that lacks these items, or that
contains these and other items not listed in the statutes, fits within the definition.
Colorado apparently recognized this problem. The Colorado bill instead states that a
demand draft must contain the customer’s account number and must contain the
customer’s name, a notation that the customer authorized the draft, and/or the
statement “no signature required.” However, because the Colorado requirements are
stated in a separate sentence following the definition, it is unclear whether the
requirements apply to all demand drafts or are part of the definition of “demand draft.”

I used the definition from the Colorado bill, with the clarification that the requirements
discussed above are part of the definition. See proposed s. 403.104 (11). Please let me
know if T have misunderstood your intent.

3. I assumed that you intend to amend the definition of “check” in s. 403.104 (6), stats.,
to include demand drafts. This treatment clarifies that demand drafts are required to
be handled like all other checks (except that demand drafts are subject to additional
warranties under the bill). Please let me know if I have misunderstood your intent.

Please feel free to call if you have any questions or if you desire any changes to the draft.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261—4454

E-mail: robert.marchant@legis.state.wi.us




(4 RN S o [N

- State of Wisconsin o
2001 - 20 LATURE LRB—4416/’£—2
RIM:rs&jld:pg

pr—rRe R

2001 BILL

2

25

AN ACT to amend 403.104 (6),403.416 (1) (intro.), 403.417 (1) (intro.), 404.207

(1) (intro.) and 404.208 )(intro.); and fo create 403.103 (2) (hr), 403.104 (11),
403.416 (1) (f), 4037416 (5), 403.417 (1) (d), 403.417 (7), 404.104 (3) (fe), 404.207
(1) (), 404.207 (6), 404.208 (1) (d) and 404.208 (7) of the statutes;— relating to:

regulating the negotiation and collection of demand drafts.

Analysis by the Legislative Reference Bureau :

This bill regulates the negotiation and collection of demand drafts. A demand
draft is generally an instrument, similar to a check, which is created by a third party,
often a merchant, under the purported authority of another person for the purpose
of charging that person’s account at a bank, savings and loan, credit union, or other
banking institution (bank). Like a check, a demand draft contains the routing and
account numbers necessary to route the demand draft through a bank’s check
clearing system. Unlike a check, though, a demand draft does not contain the
signature of the account holder. Rather, it typically contains a statement such as “No
signature required” or “Authorization on file.”

Under Articles 3 and 4 of the Uniform Commercial Code (UCC), as enacted in
this state, a demand draft is treated like a check. Thus, in order to be effective, a
demand draft generally must be authenticated by the account holder, through the
use of a signature or any other word, mark, or symbol executed or adopted by the
account holder. The UCC imposes certain warranties with regard to this
authentication. For example, when the third party that created the demand draft
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deposits it with his or her bank, the third party warrants that all signatures, words,
marks, or symbols used to authenticate the demand draft are authentic and
authorized. The same warranty applies to any bank that subsequently handles the
demand draft for collection, other than the account holder’s bank. When the account
holder’s bank pays or accepts the demand draft, the person obtaining payment or
acceptance warrants to the bank that the person has no knowledge that the
signature of the account holder is unauthorized. The UCC permits the account
holder’s bank to charge the amount of a demand draft against the relevant account
if, among other things, the demand draft is authorized by the account holder. In
addition, the UCC requires the account holder to examine its bank statements in
order to determine whether any payment by the bank was improper as a result of an
unauthorized authentication.

This bill incorporates into the UCC additional warranties that apply
‘specifically to demand drafts. Under this bill, a person who transfers a demand draft
for consideration or who obtains payment for a demand draft from the account
holder’s bank warrants that the account holder authorized the creation of the
demand draft according to the terms on its face. In addition, under the bill, when the
third party that created the demand draft deposits it with his or her bank, the third
party warrants that the account holder authorized the creation of the demand draft -
according to the terms on its face. The same warranty applies to any bank that
subsequently handles the demand draft for collection, other than the account
holder’s bank. ’ila—ﬁ als0 createy an exceplion fremthase-additional-warrantias
prelabing to persons whe-aTa governgéd. bylaws-of another jurisdi e- abtde-1rot

The acceptance of demand drafts by certain telemarketers is currently

regulated under federal law and rules of the department of agriculture, trade and

“consumer protection. This bill has no effect on those regulations and rules.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

SEcTION 1. 403.103 (2) (hr) of the statutes is created to read:
403.103 (2) (hr) “Demand draft” — s. 403.104 (11). |
SECTION 2. \4/03.104 (6) of the statutes is amended to read:
 408.104 (6) “Check” means a draft, other than a documentary draft, payable
en detnand and drawn on a bank or means a cashier’s check ez, teller’s check, or |
demand draft. An instrument may be a eheck even though it is described on its face

.

by another term, such as money order.
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SEcCTION 3. 403.104 (II%f the statutes is created to read:

403.104 (11) (a)' Except as provided under par. (b), “demand draft” means a
writing that is not signed by a customer, as defined in s. 404.104 (1) (e), that is created
by a 3rd party under the purported authority of the customer for the purpose of
charging the customer’s account with a bank, that contains the account number of
that account, and that contains at least one of the following:

1. The customer’s name. -

2. A notation tnat the customer authorized the demand draft.
| 3. The statement “No signature required,” “Authorization on file,” or
_“Signature on file,” or words to that effect. _

(b) “Demand draft” does not include a check drawn By a'ﬁduciafy, as defined

in_s. 403.307 (1) (a). ?/ -

SECTIO) I'ION 4, WS (1) (intro.) of the statutes.‘is amended to read: .

403 41 (1) (mtro)-ArExceta P v1dev def 174 ', transfers

‘‘‘‘‘

‘4’ e

endorsement, to any subsequent transferee that all of the followmg.a}i’ggwmw ‘

SECTION 5. 403.416 (1) (f) of the statutes is created to read:

403.416 (1) (f) If the instrument is a demand draft, the creation of the
instrument according to the terms on its face was authorizedl by the person identiﬁed
as the drawer. [

J—
SECTION 6. 403 41b (b Jot the Statutes is created to read: o

/

; 403.416 (5¢/If‘t'f1e warranty under sub7(1) (f) is not glvef})m’@r under
| e

]

: apphcable"é%nﬂmt of law rules, the‘Warranty is not given, tothat transferor;/heﬁ’t’h/at
i e

;./' &, /
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i o .

// 403 .417 (1) (intro. ) lf Exce ot if an unaccepted draﬂ;

1sfp1‘esented to the drawee for payment or-dtceptance and the drawee pays or accepts

# ./
£ o

,,,,,,,

' akmg payment or accepting the draft in good’ faith that all of the followmg apply

e o

SECTION 8. 403.417 (1) (d) of the statutes is created to read:
403.417 (1) (d) If the instrument is a demand draft, the creation of the
instrument according to the terms on its face was authorized by the person identified

as the drawer.

/S‘ECTION 9. 4083 417 (7) ef‘ the statutes is cre"ated to read

e et

e
s
o

s
-
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. SECTION 10. 404.104 (3) (fe)\éf the statutes is created to read:

404104 (3) (fe) “Demand draft” — s. 403.104 (11), j’
A i s s PR T %N
“"SECTION 11’" "4021 207 (1) (1ntro ) of the statutes is amended to read: ]

/ 404. 2 w)"(mtro) —A— Except as-t J\h . (6¥"a customer or

44444

consideration warrant /al'l of the following to the’ transferee and to an Subsequent

ollectlng bank I
SECTION 12, 404.207 (1) (f) of the statutes is created to read:
404.207 (1) (O If the item is a demand draft, the creation of the item according

to the terms on its face was authorized by the person identified as the drawer.

+-— SECTION 37 404.2076) of the Matutas is broated tb poad
‘\/’/{ ~ _

—~

Wﬁé bank that transfe an item and recelves a settlement or other——~
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¥
{
} and a prev1ou§.;
|

thé draft, the p:syo taining paymep or acceptance, at the tinfe of presentment,—

7

sferor of ‘ehe draﬁ at the time of tragsfer warrant to thedrawee

{ that pay‘s or accepts the draft in good falth that all of the following €onditions exist.:

e

SECTION 15. 404.208 (1) (d) of the statutes is created to read:

404.208 (1) (d) Ifthe draft is a demand draft, the creation of the draft according

to the terms on its face was authorized by the person identified as the drawer.

. ) /
, 1 V
.4 e
transferor is a'tranSteree.
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SECTI‘@N’-*M@M@S“(7 Yof the s statutes is s created to read:
(7 If.the warranty undersub. (1) (d) is not gi

. ; . o o L
icable confliét of law _I_ffglei,'%’he warranty ig not gi¥en to that tr'anffe//rgp»when that

én by a transferor under }. .
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(END)




Basford, Sarah

From: Laundrie, Julie — € 7P¢~ bacly

Sent: Friday, February 01, 2002 7:32 AM

To: LRB.Legal

Subject: Draft review: LRB-4416/2 Topic: Regulation of demand drafts

It has been requested by <Laundrie, Julie> that the following draft be jacketed for the SENATE:

Draft review: LRB-4416/2 Topic: Regulation of demand drafts



