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1999 - 2000 LEGISLATURE LRBZSTEIPT
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- (Cesgr
AN ACT to amend 905.04 (title), 905.04 (1) (b), 905.04 (1) (c), 905.04 (2), 905.04
(3), 905.04 (4) (e) 2. and 905.04 (4) (e) 3.; and 2o create 905.04 (1) (fL), 905.04 .
(1) (fm), 905.04 (1) (h) and 905.045 of the statutes; relating to: an evidentiary
privilege for communications made to a person providing couhseling to sexual
assault victims or counseling, assistance}\ or support services to victims of

)

" abusive conduct.

Analysis by the Legislative Réfefence Bureau

Under current law, with certain exceptions, a patient has a privilege in a court
and in certain administrative proceedings to refuse to disclose, and to prevent any
other person from disclosing, confidential communications and information relating
to the diagnosis or treatment of the patient’s physical, mentalor emotional condition,
if the communication was made or the information was sharéd between the patient,
certain health care providers who are diagnosing or treating the patient, and other
persons, including members of the patient’s family, who are participating in the
diagnosis or treatment under the direction of a specified health care provider. The
health care providers included under this privilege are physicians, registered
nurses, chiropractors, psychologists, social workers, marriage and family therapists,.
and professional counselors. This bill adds sexual assault victim counselors to the’
list of health care providers included under the privilege. ,

The bill also creates a new privilege for communications made and information
disclosed between a victim of child abuse, interspousal battery or domestic abuse

)
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(abusive conduct) and an individual who works with an organization or victim
assistance program that provides free counseling, assistance,or support services to
a victim (a victim advocate). Under the bill, a victim of" abusive conduct has a
privilege in a court and in certain administrative proceedings to refuse to disclose,
and to prevent any other person from disclosing, confidential communications made

. or information obtained or disseminated among the victim, a victim advocate who is
acting in the scope of his or her duties as an advocate,and persons who are -

participating in providing counseling, assistance.or support services under the
direction of an advocate, if the communication wds made or the information was
obtained or disseminated for the purpose of providing counseling, assistanc%or
support services to the vietim. : g

The people of the state of Wisconsin, repfesented in senate and assembly, do
endct as follows: " '

SEcTION 1. 905.04 (title) of the st;tutes is amended to read:

905.04 | (title) 'Physician—pétient, registered nufse—patient,
chiropractor-patient, psychologist-patient, social worker-patient,
marriage and family therapist—patient\,{_s_emal_aw
counselor-patient and professional counselor-patient privilege.

SECTION 2.5 9d§;04 (1) (b) of the statutes is amended to read:

905.04 (1) (b) A communication or information is “confidential” if not intended

to be disclosed to 3rd persons other than those present to further the interest of the

patient in the consultation, examination, or interview, or persons reasonably .

necessary for the transmission of the communication or information or persons who

VAN

are participating in the diagnosis and treatment under the direction of the physician,

registered nurse, chiropractor, psychologist, social worker, marriage and family

therapist, sexual assault victim counselor or professional counselor, includihg the

A
members of the patient’s family. 2

SECTION 3. 905.04 (1) (c) of the statutes is amended to read:
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SECTION 3
905.04 (1) (o) “Patient” means an individual, couple, family or group of
individuals who consults with or is examined or interviewed by a physician,
registered nurse, chiropractor, psychologist, social worker, marriage and family
therapist\/sexual assault victim couns 101;\0r professional counselor.
3
SECTION 4. 905.04 (1) (fL)) of the stafutes is created to read:

1 905.04 (1) (fL) “Sexual assault” means conduct that is in violation of s. 940.22

(2))/940.225,‘/ 944.06 948.02. 948,025 948.05"948.055" 948.06, 948.07"948.08”
948.09\,/948.09§\\€r 948.10”
P

SECTION 5. 905.04 (1) (fm) of the statutes is created to read:

905.04 (1) (fm) “Sexual assault victim cdunsglor” means an individual who
provides counseling to a victim of a sexual assault. |

SECTION 6. 905.04 (1) (h) of the statutes is created to read:

905.04 (1) (h) “Victim” means a person against whom a sexual assault has been
committed or who alleges that a sexual assault has been committed against him or -
her. Itisimmaterial that the sexual assault has not been reported to any government
agency.

‘SECTION 7. 905.04 (2) of the statutes is amended to read:

905.04 (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to refuse to
disclose and to prevent any | other person from - disclosing confidential
communiéations made or information obtained or disseminated for purposes of
diagnosis or treatment of the patient’s physical, mental or emotional condition,

among the patient, the patient’s physician, the patient’s registered nurse, the

patient’s chiropractor, the patient’s psychologist, the patient’s social worker, the

patient’s marriage and family therapist, the patient’s ‘éexual assault victim

counselor, the patient’s professional counselor or persons, including members of the
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SECTION 7

patient’s family, who are participating in the diagnosis or treatment under the
direction of the physician, registered nurse, chiropractor, psychologist, social worker,
marriage and family therapist, sexual assault victim counselor or professional

A
counselor. : )

' SECTION 8. 905.04 (3) of the statutes is amended to read:
- 905.04 (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be claimed by the
patient, by the patient’s guardian or conservator, or by the personal representative

of a deceased patient. The person who was the physician, registered nurse,

chiropractor, psychologist, social worker, marriage and family therapist, sexual

assault victim counselor‘gr professional counselpr may claim the privilege but only
on behalf of the patient. ’%he authority so to do is presumed in the absence of evidence
to the contrary.

SECTION 9. 905.04 (4) (e) 2. of the statutes is amended to read:

905.04 (4) (e) 2. There is no privilege in situations where the examination of
an abused or neglected child creates a reasonable ground for an opinion of the
physician, registered nﬁrse, chiropractor, psychologist, social worker, marriage and
family therapistwmmw;\gr professional counselor that thé\ ‘
abuse or neglect was other than accidentally cauied or inflicted by another.

SECTION 10. 905.04 (4) (e) 3. of the stétutes is amended to read:

905.04 (4) (e) 3. There is no privilege in situations where the exémination of

the expectaﬁt mother of an abused unborn child creates a reasonable ground for an

opinion of the physician, registered nurse, chiropractor, psychologist, social worker,

marriage and family therapist, sexual assault victim counselox}\ or professional

>
counselor that the physical injury inflicted on the unborn child was caused by the

‘habitual lack of self—control of the expectant mother of the unborn child in the use
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of alcohol beverages, controlled substances or controlled substance analogs,
exhibited to a severe degree.

SECTION 11. 905.045\éf the statutes is created to fead:

905.645 Advocate-victim privilege. (1) DEFIN’ITIONS%n this section:

(a) “Abusive conduct” means ébuse, as defined in s. 813.122 (1) (a):/<>f a child,
as defined in s. 48.02 (2):i/nterspousa1 battery, as described under s. 940.19 or 940.20
(lm):/or domestic abuse, as defined in s. 813.12 (1) '(a)\./

(b) “Advocate” means an individual who is a vmembervor ei:nployei of or a
volunteer for an orgam'zatioﬁ or victim assistance program that provides counseling,
assisfanc%\ or support services-free of charge to a victirﬁ. y

(c) A communication or information is “confidential” if not intended to be
disclosed to 3rd persons other than persons preéent to further the interest of the
person receiving counseling, assistanceﬁkor support services, pérsoﬁs reasonablyJ.
necessary for the tr?.nsmission of the communication or informatibx/ll\ and persons

: J

who are participating in providing counseling, assistance/er support services under
. J

the direction of an advocate, including family members of the person receiving

counseling, assistance})@r support services and members of any group of individuals
with whom the person receives counseling, assistanc%)r support services.

“(d) “Victim” means an individual who has been t)he subject of abusive conduct
or who alleges that he or she has been the subject of abusive cdnduct. Itisimmaterial
that the abuse conduct has not been reported to any government agency.

(2) GENERAL RULE OF PRIVILEGE%& victim has a privilege to feﬁlse to disclose and
to prevent any other person from disclosing confidential communications made or

information obtained or disseminated among the victim, an advocate who is acting

in the scope of his or her duties as an advocate and persons who are participating in

A
)
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SECTION 11
providing cdunseling, assistanc;\ or suppoi't services uncier the direction of an
advocate, if the communication) was made or the inforlhation was obtained or
disseminated for the purpose of providing counseling, assistanceor support sefvices
to the victim. ’

3) Wﬁo MAY CLAIM THE PRIVILEGE./ The privilege may be claimed by the victim,
by the victim’s guardian or conservator, or by the victim’s personal representative if
the victim is deceased. The advocate may claim the privilege on behalf of the victim.
The advocate’s aufhority so to do is presumed in the absence of evidence to the
contrary.

@ EXCEPTIONS. Subsection- (2) does not apply to any report concerning child
abuse that an advocate is required to make under s. 48.981. |

(5) RELATIONSHIP TO S.‘./ If a communication or information that is

privileged under sub. (2) is also a communication or information that is privileged

under s.\g05.04 (2), the provisions of s. 905.04 supersede this section with respect to
that communication or information. |

SECTION 12. Initial applicability.

(1) This act first apﬁlies to commum'éationé made or information obtained or
disseminated on the effective date of this subsection.

(END)
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BILL : ' SECTION 11
in providing counseling, assistance, or support services under the direction of an
advocate, if the communication was made or the information was obtained or
disseminated for the purpose of providing counseling, assistance, or support services

to the victim.

(3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be claimed by the victimy/é&%.

by the victim’s guardian or conservator, or by the victim’s personal representative if

the victim is deceased. The advocate may claim the privilege on behalf of the victim.

The advocate’s authority §g to do /{s presumed in the absence of evidence to the

$o Q: Whadt £ the vichim is a
contrary. _ Mino- +  pehead(s) denond inao?
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(4) EXCEPTIONS. Subsection (2) does not apply to any report concerning child
abuse that an advocate is required to make under s. 48.931.

(5) RELATIONSHIP TO S. 905.04. If a communication or information that is
privileged under sub. (2) is also a communication or information that is privileged
under s. 905.04 (2), the provisions of s. 905.04 supersede this section with respect to
that communication or information. |

SEcTION 12. Initial applicability.

(1) This act first applies to communications made or information obtained or

disseminated on the effective date of this subsection.

(END)
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1 of alcohol beverages, controlled substances or controlled substance analogs,
2 exhibited to a severe degree. |
T

CQ‘SECTION 11. 905.045 of the statutes is created to read:
oY i?ﬂ,k@LP —/9(_);(;4;\Advocate—v1ctlm privilege. (1) DEFINITIONS. In this section:
5 o (@) “Abusive conduct” means abuse, as defined in s. 813.122 (1) (a), of a child,

as defined in s. 48.02 (2), interspousal battery, as described under s. 940.19 or 940.20

6

7 (1m) }(’domestlc abuse, as defined in s. 813.12 (1) (a)J or SQXM S OJL
defrrad ws a4o. 2237

8 (b) “Advocate” means an individual who is ,a—membe::&p employee of or a

9

Aonesh violende o Sexuel o04auit eEEEme
volunteer for an\/orgamzatmn or=ictir-assistanee-prograsm that provides counseling,

25 in the scope of his or her duties as an advocate, and persons who are participating

10 assistance, or support services free of charge to a victim
11 () A communication or information is “confidential” if not intended to be
12 disclosed to 3rd persons other than persons present to further the interest of the
13 person receiving counseling, assistance, or support services, persons reasonably
14 necessary for the transmission of the communication or information, and persons
15 who are participating in providing counseling, assistance, or support\services7 under
16 - the direction of an advocate, including family members ﬁ' the person re'ceiving
17 counseling, assistance, or support services and members of any group of individuals
18 with whom the person receives counseling, assistance, or support services. |
19 (d) “Victim” means an individual who has been the squect of abusive conduct
20 or who alleges that he or she has been the subject of abusive conduct. It is immaterial
21 that the abuse conduct has not been reported to any government agency.
22 - (2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to refuse to disclose and
23 to prevent any other person from disclosing confidential communications made or
24 information obtained or disseminated among the victim, an advocate who is acting

|

|

|
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2001 BILL

(Reopn

1 AN ACT to amend 905.04 (title), 905.04 (1) (b), 905.04 (1) (c), 905.04 (2), 905.04

9 (3), 905.04 (4) (e) 2. and 905.04 (4) (e) 3.; and o create 905.04 (1) (fL), 905.04
3 (1) (fm), 905.04 (1) (h) and 905.045 of the statutes; relating to: an ev1dent1ary
Woye& by 6 volunteartsy wnttn an 00
@ privilege for communications made to a personAprowdmg HIG,
5 . assault/vietitnsdr counseling, assistance, or support services to victims of
SMCV‘“’I' 2w bt s
6 [ abusive conduct.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, a patient has a privilege in a court
and in certain administrative proceedings to refuse to disclose, and to prevent any
other person from disclosing, confidential communications and information relating
to the diagnosis or treatment of the patient’s physical, mental, or emotional
condition, if the communication was made or the information was shared between
the patient, certain health care providers who are diagnosing or treating the patient,
and other persons, including members of the patient’s family, who are participating
in the diagnosis or treatment under the direction of a specified health care provider.
The health care providers included under this privilege are physicians, registered
nurses, chiropractors, psychologists, soc1al workers, marnage and family therapists,
and professmnal counselors
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(abusive conduct)/;énd an individuawho works with an organization .o¥vietifn-
asSistadnce-program that provides free counseling, assistance, or support services to

/_/@ victimy(a victim advocate). Under the bill, a victim of abusive conductyhas a

privilege in a court and in certain administrative proceedings to refuse to disclose,
and to prevent any other person from disclosing, confidential communications made
or information obtained or disseminated among the victim, a vicetim advocate who is
acting in the scope of his or her duties as an advocate, and persons who are
participating in providing counseling, assistance, or support services under the
direction of an advocate, if the communication was made or the information was
obtained or disseminated for the purpose of providing counseling, assistance, or
support services to the victim. -

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 905.04 (title) of the statutes is amended to read:

905.02 (title) Physician—patient, registered /nurse-patient,
chiropractor-patient, psychologist-patient, socia}/ worker-patient,
marriage and family therapist-patient, sexfial assault victim
counselor-patient, and professional counselor—p atienf privilege.

SECTION 2. 905.04 (1) (b) 0fthe statutes is gfnended to read:

905.04 (1) (b) A communication\gr inforpfation is “confidential” if not intended
to be disclosed to 3rd persons other than Jose present to further the interest of the
patient in the consultation, examidation, Ox_interview, or persons reasonably
necessary for the transmission gfthe communicatidy or information or persons who
are participating in the diagrosis and treatment under the direction of the physician,
registered nurse, chiggpractor, psychologist, social workex marriage and family
therapist, sexual dssault victim counselor, or professional counselor, including the
members of the patient’s family.

SEETION 3. 905.04 (1) (c) of the statutes is amended to read:
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905.04 (1) (c) “Patient” means an individual, couple, family or gfoup of
individuals who consults with or is examined or interviewed by g/ physician,
registered nurse, chiropractor, psychologist, social worker, marrigge and family

therapist, sexual assault victim counselor, or professional counsglor.

SEXTION 4. 905.04 (1) (fL) of the statutes is created to r¢ad:

9057.0 (1) (fL) “Sexual assault” means conduct that i€ in violation of s. 940.22
(2), 940.225, 844.06, 948.02, 948.025, 948.05, 948.0%5, 948.06, 948.07, 948.08,
948.09, 948.095, o 948.10. |

SECTION 5. 905\04 (1) (fm) of the statutes ig created to read:

905.04 (1) (fm) “Sexual assault victim £ounselor” means an individual who
provides counseling to a vickim of a sexual/assault.

SECTION 6. 905.04 (1) (h)\of the spatutes is created to read:

905.04 (1) (h) “Victim” means\zperson against whom a sexual assault has been
committed or who alleges that a/exua] assault has been committed against him or
her. It is immaterial that the gexual assatlt has not been reported to any government
agency.

SECTION 7. 90504 (2) of the statutes is alended to read:

905.04 (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to refuse to
disclose and /to prevent any other person frem disclosing confidential
communicgtions made or information obtained or disseminated for purposes of
diagnos#s or treatment of the patient’s physical, mental on emotional condition,
amoAg the patient, the patient’s physicién, the patient’s registered nurse, the
patient’s chiropractor, the patient’s psychologist, the patient’s social worker, the
patient’s marriage and family therapist, the patient’s sexual asshult victim

counselor, the patient’s professional counselor or persons, including membexs of the
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patient’s family, who are participating in the diagnosis or treatment under jhe

Nirection of the physician, registered nurse, chiropractor, psychologist, social wérker,

maXriage and family therapist, sexual assault victim counselor, or prgfessional
counselsy.
~ SECTIOY 8. 905.04 (3) of the statutes is amended to read:

905.04 (3)\WHO MAY CLAIM THE PRIVILEGE. The privilege mgg be claimed by the
patient, by the patisnpt’s guardian or conservator, or by the pérsonal representative
of a deceased patient\ The person who was the physician, registered nurse,
chiropractor, psychologist)\social worker, marriage dnd family therépist, sexual

assault victim counselor, or professional counseloymay claim the privilege but only

on behalf of the patient. The autharity so to dofs presumed in the abseﬁce of evidence
to the contrary. '

SECTION 9. 905.04 (4) (e) 2. of the Statutes is amended to read:

905.04 (4) (e) 2. There is no grivilegein situations where the examination of
an abused or neglected child greates a reasonable ground for an opinion of the
physician, registered nurseg/chiropractor, psychologist, social worker, marriage and
family therapist, sexual/assault victim counselor, or p vofessional counselor that the
abuse or neglect wagother than accidentally caused or ihflicted by another.

SecTioN 10/905.04 (4) (e) 3. of the statutes is amene to read:

905.04 (A) (e) 3. There is no privilege in situations where\the examination of
the expecpant mother of an abused unborn child creates a reasonable ground for an
opiniof of the physician, registered nurse, chiropractor, psychologist, Sqcial worker,

mafriage and family therapist, sexual assault victim counselor, or professional

ounselor that the physical injury inflicted on the unborn child was caused by the

habitual lack of self—control of the expectant mother of the unborn child in the use
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- SEcCTION 11. 905.045\)&‘ the statutes is created to read:

905.045 /(lvocate—victim privilege. (1) DEFINITIONS. In this section:
(a) “Abusive conduct” means abuse, as defined in s. 813.122 (1) (a), of a child,
as defined in s. 48.02 (2), interspousal battery, as described under s. 940.19 or 940.20
(1m), 6§ domestic abuse, as defined in s. 813.12 (1) (a% ’ me %; <
(b) “Advocatef’» means/'lain;,individual who is gg\e@baw employee of or a
nteer for an organizatio‘l W}c@p@gx@x{m proyidegg:\ounseling,
assistance, or support services free of charge to,a Victim; "

(c) A communication or information is “éonﬁdential” if not intended to be
disclosed to 3rd persons other than perso.ns present to further the interest of the
person receiving counseling, assistance, or support services, persons reasonably
necessary for the transmission of the communication or information, and persons
who are participating in providing counseling, 'assisténce, or support services under
the direction of an advocate, including family members. of the person receiving
counseling, assistance, or support services and members of any group of individuals
with whom the person receives counseling, assistance, or support services.

(d) “Victim” means an individual who has been the subject of abusive conduct
or who alleges that. hie or she has been the subject of abusive conduct. It is immaterial
that the‘gbuségcé/?uct has not been reportéd to any government agency.

(2) GENERAL RULE OF PRIVILEGE. Avictimf;has a privilege to refuse to disclose and

to prevent any other person from disclosing confidential communications made or

" information obtained or disseminated among the victim, an advocate who is acting

in the scope of his or her duties as an advocate, and persons who are participating
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BILL | ’ ,_ SEcTION 11
in providing counseling, assistance, or support services under the direction of an
advocate, if the communication was made or the information was obtained or
disseminated for the purpose of providing counseling, assistance, or support services
to the victim,

(8) Wno MAY CLAIM THE PRIVILEGE. Thé pri'vileg_g may be claimed by the victim,
by the victim’s guardian or conservator, or by the vicfim’s personal représentative if
the victim is deceased. The advocate may claim the privilege on behalf of the victim.
The advocate’s authority Mis presumed in the absence of evidence to the
contrary. |

(4) ExceprtioNs. Subsection (2) does not apply to any report concerning child
abusévthat a e is required to make under s. 48.981.

5) RﬁLATIONSHIP TO S. 905.04. If a communication or information that is
privileged- under sub. (2) is also a communication or information that is privileged
under s. 905.04 (2), the provisions of s. 905.04 supersede this section‘/with respect to
that communication or information.

SEcTION 12. Initial applicability.

(1) This act first applies to communications made or information obtained or
disseminated on the effective date of this subsection.

(END)
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