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Slaloy  Voke (L-0

Senator Burke
Representative Kaufert
Senator Shibilski

NATURAL RESOURCES - AIR, WASTE AND CONTAMINATED LAND

Solid Waste Landfill Proof of Financial Responsibility

Motion:

Move to allow owners of solid waste landfills at which the majority of the solid waste
- disposed of is high-volume industrial waste an alternative option of methods of establishing proof
of financial responsibility during the operation of the landfill and for the costs of closing the landfill
and for taking long-term care of the landfill after it is closed instead of the methods included in
chapter 289.41 (6) () and (f). Maintain the requirement that such landfill owners meet the: proof of.
financial responsibility requirements in chapter 289.41 (6) (a) through (d) and (h) through (j). Such
landfill owners could choose the option of complying with chapter 289.41 (6) (e) and (f) or of
satisfying one of the following three conditions:

1. A current rating for its senior unsubordinated debt of AAA, AA, A, or BBB as issued
by Standard and Poor’s or Aaa, Aa, A or Baa as issued by Moody’s; or

2. Aratio of less than 1.5 comparing total liabilities to net worth; or

3. A ratio of greater than 0.10 comparing the sum of net income phas deprecmtlon
depletion and amortization, minus $10 million, to total liabilities.

Note:

Currently, Wisconsin statutes require the owner of a solid waste disposal facility (landfill) to
provide proof of financial responsibility doring the operation of the landfill and for the costs of
closing the landfill and for taking long-term care of the landfill after it is closed. Companijes may

utilize a net worth method to establish proof of financial responsibility, under s. 289.41 (6) (2)
through (j) as listed below.

(@)  Compliance. Except as provided under par. (j) or sub. (7), calculations and

Motion #905 Page 1
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determinations based on data and information provided in the opinion of the cenmified public
accountant are required to establish that the company satisfies each of the criteria under pars. (b) to
(1) in order to comply with minimum financial standards.

(b) Net worth to closure, long-term care and corrective action cost ratio. The net worth of
the company at the end of its most recently completed fiscal year equals or exceeds 6 times the
estimnated total cost of compliance with the closure and any long-term care requirements specified
in the plan of operation or the approved plan under s. 291.29 plus the costs of any corrective action
required under s. 291.37.

(¢) Minimum net worth. The net worth of a company at the end of its most recently
completed fiscal year equals or exceeds $10,000,000.

(@  Net fixed assets to total assets ratio. The quotient of the net fixed assets divided by
total tangible assets at the end of the company’s most recently completed fiscal year exceeds 0.3.

() Working capital to total liabilities ratio. The quotient of the working capital provided
from operations divided by total liabilities at the end of the company’s most recently completed
fiscal year exceeds 0.1.

()  Total liabilities to net worth ratio. The quotient of the total liabilities divided by net
worth at the end of the company’s most recently completed fiscal year is less than 1.5.

(g) Credit worthiness. The quotient of the total of the working capital provided from
operations at the end of the company’s most recently completed fiscal year plus interest payments
made during that year plus rental expenses incurred during that year, used as a dividend, divided by
the total of interest payments made during that year plus rental expenses incurred during that year
plus the product of the sinking fund at the end of that year times the tax factor, used as the divisor,
exceeds 2.0. The tax factor equals the quotient of one, used as the dividend, divided by the total of
one less the sum of the average federal income tax rate plus the average Wisconsin tax rate
calculated in that year, used as the divisor.

(h)  Average self-financing measure. The average for the self-financing measures for the
company’s 5 previous fiscal years exceeds 0.8. The self-financing measure equals the quotient of

the working capital provided from operations at the end of the company'’s fiscal year less dividend
payments made during that year, used 2s the dividend, divided by the capital expenditures made
during that year, used as the divisor.

(i)  Absence of qualifiers in certified public accountant’s opinion. Information provided in
the opinion of the certified public accountant does not indicate any of the following qualifications:
(1) Accounting practices or calculations made by or suspected to have been made by the company
in its financial statements which deviate from generally accepted accounting principals; (2) Any
limitation on the scope of the audit procedures; (3) Any indication that materials presented in or
calculations made in the financial staternent are unreliable because of future events not susceptible

Motion #905 Page 2
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to reasonable estimation.

() . Variance from one criterion. If calculations and determinations based on data and
information provided in the opinion of the certified public accountant establish that the company
satisfies both the criteria under pars. (b) and (c) and all but one of the criteria under pars. (d) to (i)
and if the department finds that the company meets minimum variance requirements, the
department may grant a variance and issue a determination stating that the company complies with
minimum financial standards. In order to meet minimum variance requirements: (1) The deviation
from the criterion may not be significant; (2) The company is required to have satisfied the criterion
consistently in previous fiscal years; and (3) The company is required to establish that it is likely to
satisfy the criterion in future fiscal years.

The motion would allow companies that own landfills at which the majority of the solid

waste disposed of is high-volume industrial waste an alternative to complying with (e) and (f). The
options are included in Title 40, chapter 1 of the Code of Federal Regulations Part 258.74.

Motion #905 Page 3
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§.258.74

closure care. or no later than 120 days
after the corrective act{on remedy has
been selected in mccordance with the
reguirements of §238.58. At a minimum,
the insurer must be licensed o wans-
act the business of insurance, or eligi-
ble to provide insurance as an excess or
surplus lines insurer. in one or more
States. The owner or operator-must no-
tify the State Director that a copy of
the insurance policy has been placed in
the nperating record. . .

2) The closure or post-clasure care
insurance policy must guarantee that
funds will be avatlable to. close the
MSWLF unit whenever final. closure
OCCrs Or 0 provide post-closure care
for the MSWLF unit whenever the
post-closure care perfod beging, which-
ever s applicable. The policy must also
guarantee that once clasure or post-
closure care beging. the Insurer will be
responsible for the paying out of funds
to the owner or operator or other per-
son authorized to conduet closure or
postclosure care, up to an aspount
equal wo the face amount of the policy.

(3) The insurance policy must be
issued for a face amount ar least equal
to the current cost estimate for closure
or past-closure care, whichever is ap-
plicable, except as provided in para-
graph (K) of this section. The team face
amournil means, the, tgtal amouny the in-
surer is obligated to pay under the pol-
icy. Actual payments by the Insurer
will not change the face amount, al-
though the insurer's future Habflity
will be fowered by the amount of the
payments.

(@) An owner or operator, or any
other person authorized to canduct clo-
sure or post-closure care. rnay recefve
reimbursements far closure or post-clo-
sure expenditures, whichever is appli-
cable. Requests for reimbursement will
be granted by the insurer only if the
remaining value of the policy 1z suffi-
cient te cover the remaining costs of
closure or post-closure care. and if jus-
tification and documentarion af the
cost is placed in the operating record.
The owner or operatoy must notify the
State Director thet the documentation
of the justification for reimbursement
has been placed in the operating recard
and that reimbursement has been re
ceived.

30
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40 CFR Ch. | (7-1-99 Edition)

(5) Each policy must contain s provi-
slon allowing assignment of the policy
o a successor owner or operator. Such
assignment may be conditional upon
consent of the insurer, provided that
such comsent is not unreasonably re-
fused.

{6) The insurance policy must provide
that the insurer may not cancel. termi-
niate or fail to renew the policy except
Jor fallure to pay the premium. The
autamatic_renewal of the policy must,
at a minimum, provide the insured
with the option of renewal at the face
amount of the expiring. palicy. If there
15 a fallure to pay the premium, the in-
surer may cancel the policy by sending
notice of cancellation by certified mail
to -the owner and operator and to the
State Director 120 days in advance of
cancellation. If the insurer cancels the
policy. the owner or operator must ob-
tain alternare financial mssurance as’
specified in this secton.

(7) For insurance policies providing
caverage for post-closure care, com-
mencing on the date that liabllity to
make pryments pursuant to the policy
accrues, the insurer will thereafter an-
nually increase the face amount of the
policy. Such Increase must be equiva-
lent to the face amount of the policy,
less any payments made, multiplicd by
BD amount equivalent to B5 percent of
the- most-recent-investment- ratc-omof—
the equivalent coupon-lssue yield an-
nounced by the U.S, Treasury for 26-
week Treasury securitles, .

{8) The owner or operator may cancel
the insurance policy only if alternate
financial assurance is substituted as
specified in this section or if the owner
or operator. §s no longer required to
demonstrate finaricial responsibility in
accordance with the requirements of
§258:74(b); §258.72(b) or §258.73(b).

. {¢) Corparsre financial test. An owner °
or aperator that satisfies the require-
ments of this paragraph () may dem-
onstrate financial assurance up to ths
amount specified is raph (e):
1) Flnancial component. (1) The awner
or operator must satisfy one of the fol-
lowing three conditions:

(A} A current rating for its seniar
unsubordinated debt of AAA, AA. A, or
BBB as issued by Standard and Poor's

or Ama, Aa. A or Baa as issued by
Mpoeody's: or

P01
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Environmental Protection Agency, EF;A §258.74

4’ a“ b‘E (B) A ratlo of less than 1.5 comparln'g (2 Provides evidence deménstratirpg
votal liabilitfes to net worth; or thar the firm meets the condivions of

& - (C) A ratio of greater than 0.10 com- |either  paragraph (e)()(UNA)  or
gk paring the sum of net income plus de-  |{}(1)() (B) or (e)(1)(1}{C) of this section

preciation. depletion and amortization,
$10 million, to total Uabilities. of this section. .
1)) tang of (B) A copy of the independent cer-
owner or operator must be greater t.lf‘;;;l public accounFant‘s unquallijed
than: (A) The sum of the current ¢clo- ©opinion of the owner's or operavor's fi-
gure, post-closure care, corrective ac- ﬂﬂm:-l statements for the 1at§st com-
tion cost estimates and any other envi- Pleted jlscal yeas. To be eligible to use
rormental obligations. mc){udmg ;uar- the ﬁnancial)r’cst. the ownefg'!s or ope‘:'B-
adtees, covered by a financlal test plug or's flnanclal statements must receive
$10 million except as provided in para- an unqualified opinion from the jnde-
graph (e)(1) (i) (B) of this sectian. pendent certifled public accountant.
B) $30 million in net worth plus the An adverse opinion, disclaimer of opin-
amount of any guarantees that have fon. or other gualified opinion will be
not been recognlzed az Liabilities on cause for disatlowance. Wiﬂ’l the poten-
the financial starements provided all of tial ‘exception for qualified opinlons
the current closure, post-closure care, provided in the next sentence. The Di-
and corrective actlon costs and any rector of an approved State may evalu-
other environmental obligations cov- g:;g“;ﬁﬁﬂd °Pim°“"fg‘:af°“se‘;gl‘:’;
ered by a financial test are recognized | allow use of the finan
as liabilities on the owner's or opera. .0 ¢ases where the Director deems that
tor's audited financial statements, and me matters which farm the basis for
subject ro the approval of the State Di- e qualification are insufficlent to
rector. ) gim'ant di;allawance :§ réhe tes&t. If the
Tector of an approv tate does not
{111} The owner or operatar must have  tow use of the fest, the owner or ap-
assets located In the United States ... 0 o vide alternate fi (nl
amounting to at least the sum of cur- assurance thpt er; th ate Hnanc ts
rent closure, post-clasure care, Cofrec-  ogppaiios toer MMESES Hae requiremen
tive action cost estimates and any s .
other epvironmental obligations cov. (C) ¥ the chief financial officer’s let-
oA ~—- Xer providing-evidence of financial as-.
ercd by a financial test as described In ‘g, o Ty oG T ancial data sh
aragraph (e) (3) of this section. heiudes Hinanc Snow-
p A . ing that owner or oparator satlsfles
(2) Recordkeeping and reporting re- paragraph (e)(1)(() or (e))(®D(C) of
guirements. (1) The owner or OPerator ythi¢ secrion that are different from
Must place the following tems into the  data in the audited financial state-
T e e owmers o R G e oo o
- gned by the er’s or  (e)(2)(3)(B) of this section or any other
operator's chicf finanela} officer that: audited financlal statement or data
(D Lists alj t::he ct!;nrrcnt'alcotsgs neslr.l- flled vah:h tt&: SEC. thep m special re-
mates covered by a financi n- port from the owner's or operator’s
cluding, but h(;t Iflm!.ted cg._c:lst esldc-l mdepend;lm certified public account-
mates required for municipal solid ant to the owner or operator is re-
waste management Tectlitles under this quired. The special rcgort shall be
D tittios unter 40 CFR pa L If  oamorort o 2bcordarbe wedh profee.
v ement 1 CCcor ce \ roies-
applicable, cost estimates required for .slogn;agl auditing standards and shgll de-
petroleum underground storage tank scribe the procedures performed in
facilities under 40 CFR part 280, if ap- comparing the data in the chief finan-
plicable. cost estimates required for cial officer's letter derived from the
PCB storage facllities under 40 CFR independently audived, year-end finan-
part 76}, if aggli;:abl;. a"?i cost est]- cial statements for the latest fiscal
mates requir or hazardous waste year with the amounts in such finan-
treatment, storage, and disposal facili- clal statements, the flndings of that
tles under 40 CFR parts 264 and 265, if comparison. and the reasons for any
applicable; and differences.

31
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32%7
Sectionjg. 289.41 (6) (a) of the statutes is amended to read:

289.41 (6) (a) Compliance. Except as provided under par. (j)(Lor sub. (7), calculations and deter-
minations based on data and information provided in the opinion of the certified public accountant
are required to establish that the company satisfies each of the criteria under pars. (b) to (i) in order

to comply with minimum financial standards.

History: 1981 c. 374; 1983 a. 27; 1983 a. 53 s. 114; 1985 a. 29 s. 3202 (39); 1987 a. 384; 1989 a. 31, 359; 1991 a. 31,

39; 1993 a. 135; 1995 a. 63; 1995 a. 227 ss. 588, 617 to 624; Stats. 1995 s. 289.41; 1995 a. 377 ss. 1 to 3; 1997 a. 35
ss. 327, 328, 396.

traderc(lrbunx13) Sat-May-26-2001 3:06 pm
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DRAFTER’S NOTE LRBb0418/1dn
FROM THE RCThmh:jf
LEGISLATIVE REFERENCE BUREAU

May 29, 2001

Kendra Bonderud,

I decided to use volume to determine how much of the waste is high—volume industrial
waste because I have the impression that solid waste is usually kept track of by volume
and because it is called “high—volume.”

Section 289.41 (6) (L) 1. is modeled on s. 289.41 (7) (c) and s. 289.41 (6) (L) 2. is modeled
on s. 289.41 (6) (d) to (g).

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 2667290

E-mail: becky.tradewell@legis.state.wi.us
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LFB.......Bonderud — Solid waste disposal facilities, proof of financial
responsibility

FOR 2001-03 BUDGET — NOT READY FOR INTRODUCTION
LFB AMENDMENT

TO 2001 SENATE BILL 55 AND 2001 ASSEMBLY BILL 144

At the locations indicated, amend the bill as follows:

1. Page 1462, line 17: after that line insert:

“SECTION 3227q. 289.41 (6) (a) of the statutes is amended to read:

289.41 (6) (a) Compliance. Except as provided-under par. (j), (k), or (L) or sub.
(N, calculations and determinations based on data and information provided in the
opinion of the certified public accountant are required to establish that the company
satisfies each of the criteria under pars. (b) to (i) in order to comply With minimum
financial standards.

SECTION 3227r. 289.41 (6) (k) of the statutes is created to read:

289.41 (6) (k) Exception from one criterion. Paragraph (e) does not apply to a

company that owns a solid waste facility at which more than one-half, by volume,
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of the solid waste disposed of is high—volume industrial waste if the company
satisfies the criteria under pars. (b) to (d) and (f) to (i).

SECTION 3227s. 289.41 (6) (L) of the statutes is created to read:

289.41 (6) (L) Alternative criteria for certain companies. Paragraphs (e) and
(f) do not apply to a company that owns a solid waste facility at which more than
one-half, by volume, of the solid waste disposed of is high—volume industrial waste
if the company satisfies the criteria under pars. (b) to (d) and (g) to (i) and one of the
following criteria:

1. The company received a rating for its senior unsubordinated debt of “AAA,”
3

“AA,” “A,” or “BBB” fromMoody’s Investor Service, Incorporatedjpor of “Aaa,” “Aa,”

“A,” or “Baa” from{Standard and Poor’s Corp

e most recent issuance of

ratings by either firm.

2. The quotient of the sum of net income plus depreciation, plus depletion, plus
amortization, minus $10,000,000, divided by total liabilities at the end of the
company’s most recently completed fiscal year exceeds 0.1.”.

(END)
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LFB......Bonderud — Solid waste disposal facilities, proof of financial
responsibility

FoRr 2001-08 BUDGET — NoT READY For INTRODUCTION
' LFB AMENDMENT

TO 2001 SENATE BILL 55 AND 2001 ASSEMBLY BILL 144

At the locations indicated, amend the bill as follows:
1. Page 1462, line 17: after that line insert:

“SECTION 3227q. 289.41 (6) (a) of the statutes is amended to read:

289.41 (6) (a) Compliance. Except as provided under par. (j), (k), or (L) or sub.
(7), calculations and determinations based on data and information provided in the
opinion of the certified public accountant are required to establish that the company
satisfies each of the criteria under pars. (b) to (i) in order to comply with minimum
financial standards.

SECTION 3227r. 289.41 (6) (k) of the statutes is created to read: v

289.41 (6) (k) Exception from one criterion. Paragraph (e) does not apply to a

company that owns a solid waste facility at which more than one-half, by volume,
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of the solid waste disposed of is high—volume industrial waste if the company
satisfies the criteria under pars. (b) to (d) and (f) to (3).

SECTION 3227s. 289.41 (6) (L) of the statutes is created to read:

289.41 (6) (L) Alternative criteria for certain companies. Paragraphs (e) and
(f) do not épply to a company that owns a solid waste facility at which more than
one-half, by volume, of the solid waste disposed of is high—volume industrial waste
if the company satisfies the criteria under pars. (b) to (d) and (g) to (i) and one of the
following criteria:

1. The company received a rating for its senior unsubordinated debt of “AAA,”
“AA,” “A,” or “BBB” from Standard and Poor’s Corporation, or of “Aaa,” “Aa,” “A,” or
“Baa” from Moody’s Investor Service, Incorporated, in the most recent issuance of
ratings by either firm.

2. The quotient of the sum of net income plus depreciation, plus depletion, plus
amortization, minus $10,000,000, divided by total liabilities at the end of the
company’s most recently completed fiscal year exceeds 0.1.”.

(END)



