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Dept. #5

March 31, 2000
Proposed by: Department
Prepared by: Tom Smith

AMENDED* ANALYSIS OF PROPOSED Ul LAW CHANGE
EXCLUSION OF CERTAIN NONIMMIGRANT VISA HOLDERS

* Additional ihformation added in the Fiscal portion under Effects of the Proposed Change

1. Description of Proposed Change.

To exclude trom the definition of employment, service performed for any employer by a
non-resident alien who is temporarily in the United States under a visa known as class
“F199, ’!Jl’! ‘tMl”’ or (13 ”-

2. Proposed Statutory Language.

108.02(15)(j)6.:

By a nonresident alien individual for the period he or she is temporarily
present in the United States as a nonimmigrant under subparagraph (F),
(7), (M), or (Q) of section 101(a)(15) of the Immigration and Nationality
Act, as amended (8 U.S.C. 1101(a)(15)(F), (3), (M) or (Q)), and which
services are performed to carry out the purpose specified in subparagraph
@), (), M) or (Q), as the case may be, provided however, that this
provision shall apply to services performed by the spouse or minor child
of such an alien only if the spouse or minor child was also admitted to the
United States for the purpose specified in subparagraph (F), (J), (M) or
Q-

3. Proposer’s Reason for the Change.

Some Wisconsin employers, such as restaurants, have recently found it necessary to hire
certain nonimmigrant aliens to fill job openings. These workers are primarily university
students participating in the U.S. Information Agency’s summer work/travel exchange
program. As such, they hold “J” class visas which permit them to work in the U.S. in
accordance with governing federal laws and regulations.

The Federal Unemployment Tax Act (FUTA) and the Federal Insurance Contributions
Act (FICA) contain an exclusion from the definition of employment for service
performed by a nonresident alien who is in the U. S. by virtue of holding a nonimmigrant
visa under classifications F, J, M or Q of the U.S. Immigration law. Persons who hold
such visas are permitted to work in the U.S. under specified circumstances during the
time their visas are valid. The Wisconsin UI law has no such exclusion. As a result,
Wisconsin businesses using such workers are required to pay UI contributions (taxes) on
their wages. In addition, the federal limitations on employment and visa validity for these
primary classifications make it highly unlikely that any individual worker would be able
to demonstrate availability for work under Wisconsin law to qualify for benefits .
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In addition, however, federal immigration regulations create subclassifications for many
visa categories, including F1, F2, J1, J2, M1 and M2. The “1” subclassification
designates the primary visa holder, while the “2” subclass designates the spouse and
minor children of the primary visa holder. Spouses and minor children of F, J, and M visa
holders are generally admitted to the U.S. for family unity reasons where the primary visa
holder will be in this country for an extended period.. The rules for permission to work
are much less restrictive for spouses and minor children than for these primary visa
holders. To mirror this policy the regulations for FICA, which also apply to FUTA,
provide that services by spouses and minor children are not excluded employment unless
the spouse or minor child was also admitted to the U.S. under a primary or “1” class visa.

The purbose of the proposed change is to match the federal law exclusion from covered

employment for services by F1, J1, M1 & Q visa holders while matching the retention of
coverage on the services of F2, J2 and M2 spouses and minor children.

4. Brief Historv and Background of the Current Provision.

None. This is new.

5. Effects of the Proposed Change.

a. Policy. This change will eliminate a Wisconsin Ul employer tax on a narrow
class of service which is also excluded under federal law. The exclusion is
based on the policy considerations of the federal immigration laws for these
types of workers. This change will also eliminate coverage under Wisconsin
law of the defined class of persons who, even without the exclusion, would in
all likelihood be unable to qualify for state unemployment benefits because of
the restrictions on their availability for work under immigration law. Under
federal law these classifications are students and exchange visitors who are
admitted to the U.S. for study, training or cultural exchange and who are
required to have independent means of support as a condition of their
obtaining visas. Federal law severely limits the amount and type of work such
persons are allowed to perform. Primarily, in the absence of unforeseen
hardship, they are allowed to perform services only related to their specific
visa program and under the supervision of the agency or entity administering
that program.

b. Administrative impact. This change will decrease paperwork and
administrative costs for both employers and the department. It will eliminate
an uncxpected tax liability for cmploycrs who mistakenly belicve that the
federal exclusion is matched in Wisconsin law. The change will harmonize
federal and Wisconsin law and remove a source of conflict between the
department and the employer community. :
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c. Equitable. As noted, there will likely be no effect on employees as those in
the class affected would not be able to qualify for benefits anyway because of
availability issues.

d. Fiscal. There will be no significant fiscal effect if this change is adopted.

Holders of F1 visas are students of institutions of higher education except
technical colleges whose foreign students authorized to work are holders
of M1 visas. A survey of these institutions indicated that all consider it
their responsibility to employ students who hold these visas and seek work
and that the students are not permitted to work for other employers. As
student employes of educational institutions, F1 and M1 visa holders are
already excluded from coverage by the Ul program.

Holders of Q visas work as part of cultural exchange programs and are not
authorized to perform work other than that for which they were admitted;
hence, they are not available on the general labor market. There is a LIRC
decision denying benefits to one such worker seeking work other than that
for which he was admitted. He was denied UI benefits because his visa
did not allow him to perform other work; hence, he was not available. The
same principle would apply to other Q visa holders.

Holders of J1 visas are admitted under programs of the United States
Information Agency (USIA). While they may perform a wider range of
duties that Q visa holders, their work experience is limited to the period

during which they are participating in the USIA program. When their

work or the work component of that program ends, they are not permitted

to perform other work and like Q visa holders would be found unavailable
for work and disqualified from receiving Ul benefits.

6. State and Federal Issues.

a. Chapter 108. There are no issues involving other provisions of the Ul law.

b. Rules. No administrative rules will be necessary if the exception for spouses
and minor children is included in the statute.

c. Conformity. There are no conformity issues related to this change.

7. Proposal Effe’ctive/App' licabiligy' Date. To be determined.
8. Department Recommendation to the UTAC.

The Department recommends adoption of the proposed change.
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Dept. #1
Bureau of Tax & Accountmg

ANALYSIS OF PROPOSED LAW CHANGE '
ELECTRONIC FILING OF QUARTERLY CONTRIBUTION AND WAGE
: INFORMATION BY EIVIPLOYER AGENTS '

1. Descnptlon of Proposed Chang

Most employer agents and fiscal agents who prepare and submit quarterly contnbutlon/wage
reports on behalf of employers subject to Wisconsin’s unemployment insurance law, file the
tax portion of the report on paper forms prov1ded by the Department. This proposed change
- would require agents who file reports for 25 or more covered employers, to file both tax and
- wage information using some form of electronic media in a format prescribed by the
Department. This proposed change would also penahze the agent for farlure to comply with
the electronic filing requirement.

2. Proposed Statutog Language

' Create section 108. 17(2‘7) {1’) : ' LS ..,G ( v/
- Employer agents and fiscal agents who file quarterly contnbutlorrreports on ‘behalf of 25 or
* more employers who are subject to the provisions of the Unemployment Insurance law under

J section 108.02(13), shall file such contribution reports usmg an electromc medlum and format
approved by the department. . £/ ©~yfeses (4v)" |

1,

IV Iy -7{**) A AR
Create section 108.205(3) o p&' /
Employer agents and fiscal agents who file qnarterlywagereports’on behalf of 25 or more
employers who are subject to the prov1s1ons of the Unemployment Iisurance law under section
108.(13), shall file suel:rwagé' reports using an electromc medlum and format approved by the
Department. ' P |

(D)

Create section 108. Zg(ad)

An employer agent who does not file quarterly contribution réports in accordance w1th s.
108.17(c?) or quarterly wage reports in accordance with s. 108.205(3) may be assessed a
penalty of $25 for each employer whose information is not reported electromcally in a format
prescribed by the departmeiit. : A ,

Amend section 108. 22(am)
The interest and the tardy filing fees levied under par. (a), (ac) and (ad) shall be paid to the
department and credrted to the administrative account.

-3, Prop’ osed Reason for Change

: Currently about 20 employer agents voluntanly submit quarterly reports for their chents using
N some form of electronic media. These agents file reports each quarter for about 8,000
O employers. We estimate there are an additional 150 agents who file paper reports for 25 or




5D

more employers. We also estimate that these agents file reports fora total of 12,000 employers
each quaner

All the information contained on these reports has to be keypunched for input into the UI tax

and accounting system The wage detail has to either be scanned or keypunched for input to the

wage record system. This manual effort would not be necessary if the agents submitted the
reports electronically. Since most of the reports are mailed directly to and processed by our
bank, we are charged a fee for handling and keypunching each paper form. Th1s cost would be
eliminated if the agents reported electronically.

Errors that occur in keypunchmg or scanning the reports results in staff having to spend time
making corrections. If the system edits can not identify the errors, the employers account is
not accurately updated This can effect an employer’s tax rate and tax liability and often times
results in employer inquiries. It can also result in erroneous benefit payments being made to
claimants. The staff time spent dealing with these inquirics and correcting crrors would not be
necessary if the agents reported electronically.

Brief History and Background of Current Provision

There currently is no requirement that employer agents report quarterly contribution of wage

. information electronically. A recent law change was enacted requiring all employers who have
‘more than 100 employees to report their quarterly wage detail information electromcally That
_ change is scheduled to go into effect with the first .quarter 2001 report due April 30, 2001.

This proposed change will affect only employer agents. Employers who continue to report on
their own without the use of an agent, will still be able to report their contribution report
information on paper.

Effects of the Proposed Change

a. Policy: Thereis no Ul Division Policy regarding employer agent reporting of contribution
* or wage information. Agents are encouraged to report electronically but it is not required.
b. Administrative Impact: There will be a staff savings resulting from handling and -
keypunching 12,000 less paper contribution reports. These savings will be used on other
- high priority functions. . -
. . Equitable: No effect.

c :
- d. Fiscal: We estimate that bank service charges will be reduced by $17,000 annually

State and Federal Issues

a. Chapter 108: There are no other provisions of Chapter 108 affected by this proposed law
change.

b. Administrative Rules: No rule needs to be changed or created to. accommodate this
proposed law change. -



Proposed Effective Date _
This proposal will take effect 2 reporting quarters after the date of publication of the act. The

employer agents should be given 2 quarters to convert their reporting method to electronic
reporting. For example, if enacted during June of 2001, the change would become effective
with the fourth quarter 2001 reports due Jan. 31, 2002.

s:\bola\01 law change drafis\benefits\depti electronic reporting.doc
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"'w : o : - . S - Dept. #2
' y o Proposed by Bureau of Benef ts

Analysis of Proposed Law Change _
Non-charge for Quits to enter TAA or EDWAA Training

1. Descrlptlon of Proposed Law Change )

Amend Sectlon 108. 04(7)(h) to add language to include chargmg the fund s
balancing account for voluntary terrmnatlons under 108. 04(1 6)(b&c)

Under current palicy, if a claimant termmates his or her employment to enter or
continue approved tralnlng which is funded through TAA, the Trade Act of 1974,
19 USC 2296, employers are relieved of charges for unemployment benefits if
the employment the claimant quit is unsuitable to the employee “Unsuitable” is
defined as work that is at a substantially lower skill level and is at léss than 80%
of the claimant’s average weekly wage when.compared to the work the clalmant
performed for the adversely affected employer (i.e., the employer they were 7
terminated from that qualified them for the TAA program) _There is no wording in
the current law dlrectly addréssing the ablllty to relieve the employer of charges ’
in this type of situation. There is also no provision to relieve the employer of
charges for unemployment benef ts if the claimant termmates hisorher
employment to enter or continue training funded through EDWAA under 29 USC
1661. Current policy creates an inequity in how employers are. treated when
employees tenmnate their employment to enter tralnlng in these two programs

. This proposal would give statutory authority to relieve the employer of charges

* for benefits when the claimant terminates employment to enter or continue .
approved training under 19 USC 2296 (TAA) if the employment terminated is °
found to be unsuitable. It also gives authority to relieve the employer of charges
when the claimant terminates employment to enter or contmue tra|n|ng approved
under 29 USC 1661 (EDWAA)

2. Proposed Statutory Language ‘

108.04(7)(h) The department shall charge to the fund’s balancmg account
benefits pald toan employe that are otherwise chargeable to the account of an
employer that is subject to the contribution requrrements of s5.'108.17 and
108.18 if the employe voluntarily terminates employment with that employer and

par. (a) (c), (d), (), (k), (L) (o) (p),er(q) r108 04(16)(b)appl|es -

108 04(16)(b) The requallfylng employment requurement under subs, (7) and (8)
and the general qualifying requirements under sub. (2) do not apply toan’
individual as a result of the individual’s enroliment in training or leaving
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unsuitable work to enter or contmue training under 19 USC 2296 or 29 USC N
1661.

3. Proposer’s Reason for the Change

The change is being proposed to give statutory authority to relieve employers of
charges when an employee quits unsuitable employment to enter or continue
training funded under 19 USC 2296 (TAA). This practice is a policy only at this
time, not supported in the law. This proposal would also relieve employers of
benefit charges if an employee quits unsuitable employment to enter or continue
training funded under 29 USC 1661 (EDWAA), making it more equrtable to
employers in these situations.

An altematrve to this proposal would be to remove the non-charge language from
the benefits manual section that imposes the policy and have the employer be
charged for benefits when the employee quits to attend TAA or EDWAA '
approved training. .

4. Brief History and Backéi'otmd of'current‘Provis'ion

The current pollcy of relieving the employer of charges when the employee quits

to enter or continue approved training was instituted when a Disputed Claims = - —
staff person, in the course of rewriting the manual section on employee initiated ' J
separatlons included the non-charge provision for this situation. It is unclear

whether this was a policy decision, whether it was done out of a sense of equuty

or whether the staff person thought that the non-charge already was being

applied in this situation. The manual section went through clearance and was

approved with thrs provrsmn mtact

5. Effects of Proposed Change .

a Policy. As 108.04(7)(h) currently stands, the subsections of 108. 04(7)
which apply the non-charge to the employer’s account all address
situations in which the employee quit due to a reason or circumstance
over which the employer had no control or responsrblllty Enactmg thrs
provision would be consistent with this’ intent.

b. Administrative Feasibility. There would be no workload increase or -
decrease associated with this proposal. Implementatlon would require
less than four hours to adjust current computer programmmg ‘

c. Equitable. This proposal would have the most impact on employers It
makes the law more equitable to employers than the current polrcy There
'would be no |mpact on claimants.

O




N d. Fiscal,
(to be completed when Dick Tillema completes his research)

6. St_ate and Federal Issues

a. Chapter 108. This provision will not have any impact on ahy other
provisions of Chapter 108.

b. Rules. No administrative rules need to be promulgated as a result of this
proposal.

c. Conformity.
(to be completed by Bureau of Legal Affalrs)

7. Proposed EffectlveIAppllcablhty Date

Effective with voluntary terminations occurring January 7, 2001 or after (week of
lssue 02/01 or later). .

s:\bola\01 law change drafts\benefits\dept2.taanoncharge.doc
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. Dept#3

January 25,1999 .

Proposed by Charles Schaefer,
Eau Claire Hearing Office

Analysis of Proposed UI Law Change
Non-charge provision and s.108.04 (8)(c)

1. Description of Proposed Law Change

Amend section 108.04 (8)(c) to provide that benehts paid to a claimant who fails, wrthout
good cause, to return to work for an employer for whom he/she last worked within 52

“weeks will not be charged to that employer s reserve fund balance but to the fund’

-

balancing, account

2, Proposed Statutory Language

108. 04(8)(c)

If an employe fails, without good cause, to retum to work w1th a former employer that
recalls the employe within 52 weeks after the employe last worked for that employer, the
employe is ineligible to receive benefits until 4 weeks have elapsed since the end of the
week in which the failure occurs and the employe earns wages after the week in which

" the failure occurs equal to at least 4 times the employe’s weekly benefit rate under

5.108.05 (1) in émployment or other work covered by the unemployment insurance law

* of any state or the federal government. For purposes of requalification, the employe’s

weekly benefit rate shall be that rate which would have been paid had the failure not

‘occurred. - This paragraph does not preclude an employe from establishing a benefit year

during a period in which the employe is ineligible to receive benefits under this paragraph
if the employe qualifies to establish a benefit year under s. 108.06 (2)(a). The department
shall charge to the fund’s balancing account any benefits otherwise chargeable to the
account of an employer that is subject to the contribution requirements under ss.108.17
and 108.18 whenever an cmploye of that employer fails, without: ood cause to return to
suitable work with that emplover. If an employe receives actual notice of a recall to work,
par. (a) applles in lieu of thls paragraph

3. Proposer’s Reason for Change

An employer for whom the employe had last worked within the previous 52 weeks from
the week of the refused offer would most likely be liable for a portion or all of the

rev 10/12/00
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employe’s benefits. The proposed change is necessary to make s. 108.04 (8)(c) as
~ equitable for employers as is s. 108.04(8)(a) when an employe fails to accept work
~without good cause, regardless of whether the offer was or was not received.

4. Brief History and Background of Current Provision

S. 108.04(8)(af), predecessor to the current s. 108.04(8)(c), first appeared in the 1958-59
law text. To date, this section, under any of its various nuinerical changes since 1958,
has never included a non-charge provision. The first time such a provision appeared on
the books involving a refusal of work was when it was included in s. 108.04(8)(a) in the
1989-1990 law text. '

5. Effects of the Proposed Change

a. Pollcy. This proposal adds to s. '108.04(8)(c) a prowsnon allowmg for the non-
charging of benefits payable to an employe who has failed to accept, without good
cause, an offer of recall to an employer for whom he/she had last worked within
the previous 52 weceks. (This paragraph only applies when the employe did not
actually receive the notice of recall. If notice of recall was received by the -
employe and was refused, then s. 108.04(8)(a) applies.) Those benefits that
would otherwise be chargeable to that employer’s reserve fund balance would be

" charged to the fund’s‘balancing account, as they would if the employe failed to

- accept work under s. 108.04(8)(a).

b. Admmxstratxve Feasibllxty ThlS proposal would have minimal 1mpact on
workload. Programming estimates one half day or $240.00 for implementation.
Systems and Processing estimates 1.5 hours for testing and LID changes for a
total of $45.00. Printing of materials for UI Trans cover page and attached
manual pages is estimated at $54.00. There would be no increase or decrease to
workload for adjudication units as this provision would not change the elements
cmrently required for a suitable work investigation. .

G Equltable ’I'hls proposal creates a more equitable use of the non-charge
' provision for all employers who have offered work that an employe has not
accepted. This provision does not affect the payment of benefits to an employe
who requalifies for benefits after such a suspensnon is imposed.

d. Fiscal. The proposal is not expected to have a sxgmﬁcant fiscal 1mpact
ssuming that it applies only to bona fide offers of work.

rev 10/12/00 -
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6. State and Federal Issues

a. Chapter 108. No other provision of Chapter 108 will be affected by this law
change.

b. Rules. No administrative rules will need to be promulgated or changed as a
result of this proposal.

c. Conformity. There are no conformity issues with respect to this proposal.

7. Proposed Effective/Applicability Date

This change will go into effect with decisions issued as of 04/02/00, week 15/00.

s:\bola\01 law change drafts\dept3.duerecall.doc
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Dept. #10
Date of Draft: May 1, 2001
Proposed by: Bureau of Legal Affairs

ANALYSIS OF PROPOSED UI LAW CHANGE

AMENDMENT TO ALLOW THE DEPARTMENT TO REHIRE ADMINISTRATIVE

LAW JUDGES (AL]Js) WHO HAVE RETIRED.

Description of Proposed Change

The department proposes to amend section 108.09 (3) to permit the Department to rehire
retired Administrative Law Judges (ALJs) as reserve administrative law judges.

Proposed Statutory Language

Amend section 108.09(3) to read as follows:

(3) APPEAL TRIBUNALS. (2) To hear and decide disputed claims, the department shall
establish appeal tribunals, each of which shall consist of an individual who is a permanent
employee of the department. The department may appoint an individual who is not a
permanent employee of the department to serve as a temporaty reserve appeal tribunal if the
individual formerly served as an appeal tribunal while working for the department and
retired from state service as a permanent employee. A temporary reserve appeal tribunal
shall be paid on a per diem basis.

Proposer’s Reason for Change

The cutrent law only permits the department to appoint permanent employees as
Administrative Law Judges (appeal tribunals) except when the case involves a situation
where the department or an employee or former employee is an interested party. In the next
ten years, the majority of our current ALJs will be retiring. Some of them have expressed an
interest and a willingness to work for the department after they retire. Being able to
temporarily hire experienced ALJs to handle the appeals workload will provide us with the
opportunity to handle temporary increases in workload promptly and efficiently. In order to
be able to rehire ALJs as temporary reserve ALJs (and not as permanent employees), we
must change the law to permit the department to do so. We are modeling these positions
after the law relating to “reserve judges” in section 753.075 of the statutes. ’

Brief History and Background of Current Provision

"The law was amended in 1985 Wis. Act 17 to expressly state that the appeal tribunal must be
a permanent employee of the department. This was not a significant policy change because

the department had interpreted the previous laws to mean that only permanent employees
could be hired as ALJs.




) o

Effects of the Proposed Change:

a) Policy: The department will be able to rehire ALJs as temporary reserve ALJs after they
retire from state service. Other individuals who want to serve as ALJs will have to be
permanent employees of the department to be hired as AL]s.

b) Administrative Impact: The department will be able to use the talents of experienced
productive ALJs to help handle fluctuations in the appeals workload. .

¢) Equitable: None.
d) Fiscal: None.

State and Federal Issues

a) Conformity: None.

b) Chapter 108. There are no other provisions of Chapter 108 affected by this proposed law
change.

¢) Administrative Rules. No rule needs to be changed or created to accommodate this
proposed law change. '

Proposed Effective Date

This proposal will take effect on the generally applicable effective date of the legislative package
in which it is contained.

5:\bula\01 law change drafis\bola\deptl 0.rehireALJs.doc
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The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

SECTION #.

[rev: 8/28/00 2001DF02(fm)]



2001-2002 DRAFTING INSERT LRB-3540/Plins2
FROM THE ' JTK...........
LEGISLATIVE REFERENCE BUREAU ‘

This bill makes various changes in the unemployment insurance law.
Significant provisions include: ~

OTHER BENEFIT CHANGES
Charging of certain benefits

Currently, with certain exceptions, if an employee is unable to work or
unavailable for work, has not registered for Worlg‘,'or is not seeking suitable work, or
with certain exceptions, if an employee terminates his or her work with an employer
or fails, without good cause, to accept suitable work when offered or to return to work
when recalled by his or her employer, the employee is ineligible to receive benefits
until the employee requalifies by working in certain employment for a specified
period. One exception permits an employee to receive benefits without requalifying
if the employee enrolls in or leaveg work to participate in training approved under
the federal trade readjustment act. Currently, the cost of benefits paid to an
employee under this exception is"generally charged to the employer or employers
that employed the employe during his or her base period (recent work period during
which benefit rights accrue). Under this bill, the cost of benefits is charged to the
balancing account of the unemployment reserve fund, which is financed from
contributions (taxes) of all employers that are subject to a requirement to pay
contributions, unless the employee’s employer or employers do not pay contributions,
in which case the cost of benefits is generally chargeable to the employee’s employer
or employers.

Currently, if an employee fails, without good cause, to return to work with a
former employer that recalls the employee within 52 weeks after the employee last
worked for the employer, the employee is ineligible to receive benefits until the
employee requalifies by working in certain employment for a specified period.
Currently, the cost of benefits paid to an employee who fails, without good cause, to
return to work with an employer after the employee requalifies is generally charged
to the employer or employers that employed the employee during his or her base
period. Under this bill, the cost of benefits is charged to the balancing account of the

' unemployment reserve fund, unless the employee’s employer or employers do no pay

contributions, in which case the cost of benefits is generally chargeable to the
employee’s employer or employers.

OTHER CHANGES
Coverage of certain nonresident aliens

Currently, the services of nonresident aliens who are lawfully admitled to the
United States are potentially subject to contribution requirements (taxes) under the
state unemployment insurance law and employees who are lawfully admitted,
nonresident aliens are potentially eligible to claim benefits. This bill eliminates
coverage of services performed by certain kinds of nonresident aliens who are
lawfully admitted to the United States under certain specified visas, thereby
eliminating contribution requirements for services performed by these individuals
and precluding these individuals from claiming benefits.

¢
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niribution and wage report format

Currently, each employer that is subject to the unemployment insurance law
must file with QWD) periodic reports of contributions (taxes) and wages paid to each
of its employees and certain other information. Employers of 100 or more employees
must file the wage reports electronically. This bill provides thatyif an employer
retains an agent to file contribution or wage reports and the agent files contributjon
or wage reports on behalf of 25 or more employers,*the agent must fil e
contribution or wage reports electronically, regardless of the number of employees
employed by an employer on behalf of which the agent files reports. Under the bill,
employer agents that are subject to this requirement and that fail to file their reports
electronically may be assessed a penalty of $25 for each employer whose report is not

filed electronically.
Temporary reserve appeal trﬁlf;;;s

Currently, DWD employs individuals to serve as “appeal tribunals?,,who hear
and decide appeals of initial determinations made by employees of DWD with respect
to unemployment insurance matters. With limited exceptions, these individuals
must be permanent employees of DWD. This bill permits DWD to employ an
individual who formerly served as an appeal tribunalj'ﬁd who retired from state
service as a permanent employegﬁ(?:erve as a temporary reserve appeal tribunal.

Under bill, these indim%ompensated on a per diem basis.

For further information see the state and local fiscal éstimate, which will be
printed as an appendix to this bill.

T
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SECTION 1. 108.02 (15) (j) 4. and 5. of the statutes are amended to read:

108.02 (15) () 4. In the employ of a hospital by a patient. of such hospital; or

History: 1971c. 53; 1971 c. 213 5. 5; 1973 c. 247; 1975 c. 223, 343; 1975 c. 373 5. 40; 1977 . 29, 133; 1979 c. 52, 221; 1981 c, 36, 353; 1983 a. 8 s5. 4 to 12, 54; 1983 a.
168; 1983 a. 189 ss., 158 to 161, 329 (25), (28); 1983 a. 384, 477, 538; 1985 a. 17, 29, 332; 1987 a. 38 ss. 6 to 22, 134; 1987 a. 255; 1989 a. 31; 1989 a. 56 ss. 151, 259; 1989
a.77, 303; 1991 a. 89; 1993 a. 112, 213, 373, 492; 1995 a. 27 ss. 3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83.

5. In any quarter in the employ of any organization exempt from federal income
tax under section 501 (a) of the internal revenue code, other than an organization

described in section 401 (a) or 501 (c) (3) of such code, or under section 521 of the

internal revenue code, if the remuneration for such service is less than $50- ;. or

History: 1971 c. 53, 1971 c. 213 5. 5, 1973 c. 247; 1975 c. 223, 343; 1975 c. 373 5. 40; 1977 c. 29, 133; 1979 ¢. 52, 221; 1981 c. 36, 353; 1983 a. 8 55. 4 to 12,54; 1983 a.
168; 1983 a. 189 ss. 158 to 161, 329 (25), (28); 1983 a. 384, 477, 538; 1985 a. 17, 29, 332; 1987 a. 38 ss. 6 to 22, 134; 1987 a, 2585; l§§9 a. 31; 1989 a. 56 ss. 151, 259; 1989

'y

a 77,303; 1991 a. 89; 1993 a. 112, 213, 373, 492; 1995 a. 27 ss. 3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82,

SECTION 2. 108.02 (15) (j) 6. of the statutes is created to read:
108.02 (15) (§) 6. By a nonresident alien for the period that he or she is
temporarily present in the United States, s

v
15) @), ), (M))vor (Q), if the serviceg ag performed to carry out the purpose for which

a nonimmigrant under 8 USC 1101 (a)

thé alien is admitted to the United States, as provided in 8 USC 1101 (a) (15) (), (),
(M;;or (Q), or by the spouse or minor child of such an alien if the spouse or child was
also admitted to the United States under 8 USC 1101 (a) (15) (F), (J), (M))Vor (Q) for
the same purpose.

SECTION 3. 108.04 (7) (h) of the statutes is amended to read:

108.04 (7) (h) The department shall charge to the fund’s balancing account
benefits paid to an employee that are otherwise chargeable to the account of an
employer that is subject to the contribution requirements of ss. 108.17 and 108.18
if the employee voluntarily terminates employment with that employer and par. (a),

v
(c), (d), (e), (k), (L, (o), (p), (q) or (s) gﬂ@iﬁﬁm applies.

History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8,27,99, 168; 1983 a. 189
5.329 (28); 1983 a. 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a. 38 s5. 23 to 59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a, 112, 122, 373, 492; 1995
a. 118, 417, 448; 1997 a. 35,39; 1999 a. 9, 15, 83.

SECTION 4. 108.04 (8) (c¢) of the statutes is amended to read:
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108.04 (8) (¢) If an employee fails, without good cause, to return to work with

a former employer that recalls the employee within 52 weeks after the employee last |
- worked for that employer, the employee is ineligible to receive benefits until 4 weeks
have elapsed since the end of the week in which the failure occurs and the employee
earns wages after the Week in which the failure occurs equal to at least 4 times the
employee’s weekly benefit rate under s. 108.05 (1) in employment or other work
covered by the unemployment insurance law of any state or the federal government.
For purposes of requalification, the employee’s weekly benefit rate shall be that rate
which would have been paid had the failure not occurred. This paragraph does not
preclude an employee from establishing a benefit year during a period in which the
employee is ineligible to receive benefits under this paragraph if the employee
qualifies to establish a benefit year under s. 108.06 (2) (a)z T! he department shall

charge to the fund’s balancing account any benefits otherwise chargeable to the

account of any employer that is subject to the contribution requirements under ss.

I v
108.17 and 108.18 whenever an employee of that employer fails, without good cause,
/

to return to suitable work with that employer. &f an employee receives actual notice
of a recall to work, par. (a) applies in lieu of this paragraph. \)@(\@A’@>( 6‘>
NG ALY 8

History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; c. 28, 36 315,391; 1983 a. 8, 27 99, 168; 1983 a. 189
s. 329 (28) 1983 a. 337, 384, 468 538 1985 a. 17, 29, 40; 1987 a. 38 ss. 23 to 59, 107, 136; 1987 a. 255, 28%7403; 19893.77 1991 a.89 1993 a. 112, 122, 373 492; 1995

a. 118, 417, 448; 1997 a. 35, 39; l999a.9 15, 83.

SECTION 5. 108.09 (3) (a) of the statutes is/amended to read:

108.09 (3) (a)@o\o\

éstablish appeal tnbunals gxcep_t as authorized in this paragraph, each ef-which

fribunal shall consist of an individual who is a permancnt employee of the

ar and decide disputed claims, the department shall

department.ﬁ_. Upon request of a party to an appeal or upon its own motion, the
department may appoint an individual who is not a permanent employee of the.

department to hear an appeal in which the department or an employee or former
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employee of the department is an interested party. No individual may hear any
appeal in which the individual is a directly interested party.

History: 1971 c. 147; 1973 . 247; 1975 c. 343; 1977 c. 29, 418; 1979 c. 52, 221; 1981 c. 36; 1985 a. 17, 29; 1987 a. 38 ss. 81 to 86, 136; 1989 a. 56 5. 259; 1989 a. 77, 1991
a. 89, 269; 1993 a. 373; 1995 a. 118; 1997 a. 35, 39; 1999 a. 15.

SECTION 6. 108.09 (3) (a) 2. of the statutes is created to read:

108.09 (3) (a) 2. The department may appoint an individual who is not a
permanent employee of the department to serve a;/al temporary reserve appeal
tribunal if the individual formerly served a‘s/an appeal tribunal while employed by
the department and retired from state service as a permanent employee. A
temporary reserve appeal tribunal shall be paid on a per dielﬁ basié.

SECTION 7. 108.17 (2e) of the statutes is created to read:

108.17 (2e) An employer agent that files reports under sub. (2) on behalf of 25
or more employers shall file those reports using an electronic medium and format
approved by the department. An employer agent that becomes subject to ‘the
reporting requirement under this subsection shall’ file its initial report under this
subsection for the 2nd reporting period beginning after the quarter in which the
employer agent becomes subject to the reporting requirement. Once an employer
agent becomes subject to the reporting requirement under this subsection, the
employer agent shall continue to file its reports under this subsection unless that
requirement is waived by the department.

SECTION 8. 108.20 (3) of the statutes is amended to read:

108.20 (3) There shall be included in the moneys governed by sub. (2m) any
amounts cbllected by the department under ss. 108.04 (11) (¢) and (¢cm) and 108.22
(1) (a) and, (ac)iand gad‘/ ) as tardy filing fees, forfeitures, interest on delinq}lent

payments or other penalties and any excess moneys collected under s. 108.19 (1m).

History: 1973 c. 90 5. 559; 1981 c. 36 ss. 38, 39, 45; 1983 a. 8, 388; 1985 a. 17, 29, 40; 1987 a. 27, 38, 403; 1989 a. 77; 1991 a. 89; 1997 a. 27, 39, 252; 1999 a. 15.

SECTION 9. 108.205 (2) of the statutes is amended to read:

B L] B T e v ere—— : T E—— 2
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108.205 (2) All-employers An employer of 100 or more employees, as
determined under s. 108.22 (1) (ae), shall file the quarterly report under sub. (1)

using an electronic medium approved by the department forsuch-employers, unless

the employer retains an employer agent that is subject to the reporting requirement
under sub. (3).

{4) An employer that becomes subject to the reporting requirement under this
subsection sub. (2) shall file its initial report under this that subsection for the 4th

quarter beginning after the quarter in which the empldye.r becomes subject to the

reporting requirement. An employer agent that becomes subject to the reporting
requirement under sub. (3) shall file its initial report under that subsection for the

2nd quarter beginning after the quarter in which the employer agent becomes
subject to the reporting requirement. A(ance an employer or employer agent becomes
subject to the a reporting requirement under this-subsection sub. (2) or (3), the
employer or employer agent shall continue to file its quartérly reports undcr this

subseetion sub. (2) or (3) unless that requirement is waived by the department.

History: 1987 a. 38; 1991 a. 89; 1997 a. 39; 1999 a. 15.

SECTION 10. 108.205 (3) of the statutes is created to read: .
108.205 (3) An employer agent that files reports under sub. (1) on behalf of 25

or more employers shall file those reports using an electronic medium and format

approved by the de‘p‘artmenvt.

SECTION 11. 108.22 (1) (ad) of the statutes is created to read:

108.22 (1) (ad) An employer agent that is sub_]ect to the reporting requirements
under ss. 108.17 (2e) and 108.205 (3) and that fails to file a contribution report in
accordance with s. 108.17 (2e){r a wage report in accordance with s. 108.205 (3) m/ay

be assessed a penalty by the department in the amount of $25 for each employer
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whose report is not filed using an electronic format and medium approved by the

department.

SECTION 12. 108.22 (1) (am) of the statutes is amended to read:

e
108.22 (1) (am) The interest and the tardy filing fees levied under par. (a), (ac),

v
and (ad) shall be paid to the department and credited to the administrative account

History: 1973 c. 247; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 343; 1979 ¢. 52; 1981 c. 36; 1985 a. 17, 29; 1987 a. 38; 1989 a. 77; 1991 a. 89; 1993 a. 112, 373;
1995 a. 224; 1997 a. 39; 1999 a. 15.

SECTION 13. Initial applicability. _ 5. ol
)
ﬁ) The treatment of section 108.02 (15) (j) 4.(te 6. ‘6T the statutes first applies

to services performed after December 31, 2001.

_ ‘
(:%) The treatment of section 108.04 (7) (h) of ?h/e statutes first applies with

[
respect to terminations occurring on January 7, 2001.

B\\\ 0\ ({i:) The treatment of section 108.04 (8) (c)‘ﬁthe statutes first applies with

_ .

@ respect to determinations issued under section 108.10 of the statutes on April 2,
2000. ‘ AE .

(4) The treatment of sections 108.17 (§), 108.20 (3), 108.205 (2) and (3/) and

(v v
108.22 (1) (ad) and (am) of the statutes first applies with respect to reports due for
the reporting period or calendar quarter that includes March 31, 2002.

SECTION 14. Effective date.&'l‘his act takes effect on the first Sunday after
publication.

(END)




DRAFTER’S NOTE LRB-3540/P1ldn

FROM THE JTK...} /...
LEGISLATIVE REFERENCE BUREAU j

Michelle Kho: _\é\‘\o.{

1. This draft includes the 5 changes!é\ou indicated «%};;uncﬂ had approved or was

considered likely to approve. I gathered that the treatment of “new work” was less
definite at this point and I think we need to talk about exactly how we would structure

the proposed audit exception and position provisions. We can try to flesh that out on
the next draft. : o

2. Concerning the proposed changes to s. 108.04 (8) (¢), stats., to require noncharging
of certain benefits, the submitted language refers to failure to return to suitable work,
whereas the current text refers to failure to return to work. If good cause is required
for the failure, wouldn’t that cover a situation in which an employee refused tg return
to work that was unsuitable?

3. It appears that 29 USC 1661 (approval of state plans under the Employment of
Dislocated Workers Adjustment Act) was repealed effective July 1, 2000. Therefore,
this draft does not incorporate reference to it in s. 108.04 (16) (b), stats. Please let me
know if there is a substitute provision that needs \1‘:)(32 ls)e referenced.
4. Concerning the proposed changgs\ tos. 1 SA 19 (3), stats.vrelating to temporary
reserve ALJ’s, while I adhered pretty closgly to,the submitted language, ’'m not sure
that the concept of per diem compensati with the classified attorney pay
structure. Also, there might be some difficultyyadhering to classified hiring procedures.
It’s possible that some statutes outside ch: 108 might need to be treated. I think we need
0 Took af)a) hiring on an LTE basis; b) declassifying these positions; or c) abandoning
the per diem compensation structure and treating these people as permanent,K”.
part-time employees. Each of these options probably has different consequences and
advantages and disadvantages from the employer and employce persR’ective.
Parenthetically, I know that DETF uses a part-time ALJ ‘who) I believe, is an.
independent contractor. You may want to check with them to see how that relationship
is stryctured. Also, you may want to consider what it means to be “retired? I imagine
that’if this proposal becomes lawgsome individuals may want to transition directly

from full—i@)e to reserve status without missing a day, sﬁn their minds they have not

yet “retired?.

$. —
5. Concerning proposed J 108.17 (2e) and 108.205 (3), you may want to look at the
enforcement provisions in s. 108.22, stats;to determine if you need to amend any of this
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language to collect the penalties assessed under proposed s. 108,22 (1) (ad). Conce
the reference to “fiscal agents” in your submitted language,
fiscal agents are a subcategory of employer agents and woul

term. If not, I think we need to create a definition of “fisqal agent” and pro bly a
definition of “employer agent” that excludes fiscal agents.

6. I amended s. 108.205 (2), stats;,to clarify that reports of employer agentd continue
to be reports of employers, because they are so considered for other purpos currently.

7. The initial applicability provision for the proposed nongharge provisioa in s. 108.04
(8) (e), statsgis not consistent with the initial applicability for the proposed noncharge
provision in s. 108.04 (7) (h),‘gtats. (which is the same asised in 1999/Act 152;’in that
it is keyed to determinations rather than to events. You may wish to review.

8. Per your instructions, some of the initial applicability provisions are retroactive. I
don’t know if this was intentional onyit merely results from the fuct that the issue paper:

you sent over were prepared in ghticipation of earlier enactment. You may wish to
review.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 2666778

Huct




DRAFTER’S NOTE ’ LRB-3540/P1dn
FROM THE JTK king:rs
LEGISLATIVE REFERENCE BUREAU

August 2, 2001

Michelle Kho:

1. This draft includes the 5 changes that you indicated the council had approved or was
considered likely to approve. I gathered that the treatment of “new work” was less
definite at this point and I think we need to talk about exactly how we would structure

the proposed audit exception and position provisions. We can try to flesh that out on
the next draft.

2. Concerning the proposed changes to s. 108.04 (8) (c), stats., to require noncharging
of certain benefits, the submitted language refers to failure to return to suitable work,
whereas the current text refers to failure to return to work. If good cause is required
for the failure, wouldn’ that cover a situation in which an employee refused to return
to work that was unsuitable? ‘

3. It appears that 29 USC 1661 (approval of state plans under the Employment of
Dislocated Workers Adjustment Act) was repealed effective July 1, 2000. Therefore,
this draft does not incorporate reference to it in s. 108.04 (16) (b), stats. Please let me
know if there is a substitute provision that needs to be referenced.

4. Concerning the proposed changes to s. 108.19 (8), stats., relating to temporary
reserve ALJ’s, while I adhered pretty closely to the submitted language, I'm not sure
that the concept of per diem compensation jibes with the classified attorney pay
structure. Also, there might be some difficulty in adhering to classified hiring
procedures. It’s possible that some statutes outside ch. 108 might need to be treated.
I'think we need to look at: a) hiring on an LTE basis; b) declassifying these positions;
or ¢) abandoning the per diem compensation structure and treating these people as
permanent, part-time employees. Each of these options probably has different
consequences and advantages and disadvantages from the employer and employee
perspective. Parenthetically, I know that DETF uses a part-time ALJ who, I believe,
is an independent contractor.” You may want to check with them to see how that
relationship is structured. Also, you may want to consider what it means to be
“retired.” Iimagine that if this proposal becomes law some individuals may want to
transition directly from full-time to reserve status without missing a day, so in their
minds they have not yet “retired.”

5. Concerning proposed ss. 108.17 (2e) and 108.205 (3), you may want to look at the
enforcement provisions in s. 108.22, stats., to determine if you need to amend any of
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this language to collect the penalties assessed under proposed s. 108.22 (1) (ad).
Concerning the reference to “fiscal agents” in your submitted language, my
assumption was that fiscal agents are a subcategory of employer agents and would be
subsumed within that term. If not, I think we need to create a definition of “fiscal
agent” and probably a definition of “employer agent” that excludes fiscal agents.

6. 1 amended s. 108.205 (2), stats., to clarify that reports of employer agents continue
to be reports of employers, because they are so considered for other purposes currently.

7. The initial applicability provision for the proposed noncharge provision in s. 108.04
(8) (c), stats., is not consistent with the initial applicability for the proposed noncharge
provision in s. 108.04 (7) (h), stats. (which is the same as was used in 1999 Wisconsin
Act 15), in that it is keyed to determinations rather than to events. You may wish to
review.

8. Per your instructions, some of the initial applicability provisions are retroactive.
I don’t know if this was intentional or if it merely results from the fact that the issue

papers that you sent over were prepared in anticipation of earlier enactment. You may
wish to review.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778




Michelle Kho
August 8, 2001

Notes to Jeff Kuesel

o Jeff, I forgot to count the collections proposals, no. 7, as three proposals, so there are
a few more than I stated earlier in the week.

¢ Included in this packet:

Draft of the UI Advisory Council’s Agreement dated 8/8/01

7. Collections Proposals (Dept. #6, 7, and 8)

8. Elimination of Part. Successorship (Dept. #9)

14. Extend Admin Fee Assessment for Technology (Dept. #14)

* As for number 2., Increase in Benefit Rate, I think you can do it without a proposal as
usual. I will get you the benefit rate tables.

e Ihaven’t gotten to your Drafter’s Notes from the first draft, but I will work on them
ASAP.

Thanks.

s:\bola\01 law change drafts\notes to jk.1




DEPT. #6

DATE OF THIS DRAFT: FEB. 2, 2001
PROPOSED BY: DEPARTMENT
ANALYSIS BY: Peter W. Zech

ANALYSIS OF PROPOSED Ul LAW CHANGE
Amend §108.22(1m), Stats.

1. Description of the Proposed Chanee.

Section 108.22(1m), Stats. now provides if an cmployer owes uncwployment taxes, interest, or fees to the

* department and fails to pay the amount owed; the department has a perfected lien on the employer’s right, title, and
interest in all of its real and personal property located in this state from the time the department issues an initial
determination of the liability. It further provides that the lien continues in effect until it is fully paid. The proposed
change would include not only unpaid taxes, interest, or fees, but also reimbursements in lieu of taxes and aiding
and abetting forfeitures imposed under §108.04(11)(c), Stats.

2. Proposcd Statutory Language.

If an employer owes any contributions, reimbursements in lieu of contributions,

interest-orfeesfor aiding and abetting forfeitures imposed under $168:-16(H and

§108.04(11)(c), interest or fees to the department under this chapter and fails to
pay the amount owed, the department has a perfected lien on the employer's
right, title, and interest on all of its real and personal property located in this state
in the amount finally determined to be owed plus costs.

3. ’ Reasons for Change.

Liabilities for reimbursements in lieu of unemployment insurance taxes and for aiding and abetting forfeitures are
also employer liabilities. For consistency and efficiency, the department believes that such liabilities should be
treated in the same manner as unpaid unemployment insurancc contributions. This is particularly true in the case of
an aiding and abetting forfeiture which arises from an employer’s participation in unemployment benefit fraud.

4. Brief History and Background of Current Provision.

The present §108.22(1m), Stats., was enacted during the 1991 legislative session to make it clear that the department
lien arose not at the time of docketing, but at the time of the issuance of an initial determination, and that the lien

continued in existence until the liability was fully paid. The change proposed here simply adds additional employer
liabilities to this statute and treats them the same as unemployment insurance taxes. :

5. Effects of the Proposed Change.

a. Policy. Over the last 10 years Unemployment Insurance Division debt collection statutes have been
extensively revised to reduce the expense, in time and money, of debt collection both to the department and to
debtors. Those prior changes significantly reduced the administrative burden of collection without sacrifice to
the rights of debtors. This proposed change falls in line with that trend‘and makes collection of the additional
liabilities simpler and less expensive.

b. Administrative Impact. This change will not increase the paperwork, administrative costs, or reporting
requirements for employers. It is simply a means of collection from employers who already owe the department
money based upon prior paperwork or information gathered by the department. Furthermore, since it is strictly
directed at employers, it will not affect how claimants interact with the department.




The impacts on the department will be minimal. We estimate that this change would affect
about 20 cases annually. Since DWD already issues the initial determinations for the
liabilities in question, and the lien arises under this. statute from the issuance of the initial
determination, there is no additional impact in that regard.

The effects on the reserve fund in this case are probably negligible because the only possible reimbursement to

the reserve fund would be coming from monies collected from a small number of reimbursable employers. The
aiding and abetting forfeitures go to the administration fund.

6. State or Federal Issues.

There are no state or federal issues in this case with the possible exception, in terms of
obtaining a lien, of sovereign immunity for governmental employers who reimburse for benefits.
However, in view of their required coverage under the law and the fact they are subject to other
collection procedures in §108.22(2), Stats., this is not a very big issue. Also, most of these
reimbursements are collected otherwise. There are no conformity issues, and there is no effect
on the administration of other provisions of Chapter 108. There is no reason for administrative
rules to be promulgated as a result of this change, because there are virtually no administrative
rules now regarding collection procedures. This change is merely to make two additional types

of liability subject to this particular collection tool.
7. Proposed Effective Date.

These chaxiges should be effective for any liability for which an initial determination under §108.10 was issued on or
after the first Sunday after publication.

s:\bola\01 law change drafts\bola\dept6.doc




DEPT. #7

DATE OF THIS DRAFT: FEB. 2, 2001
PROPOSED BY: DEPARTMENT
ANALYSIS BY: Peter W. Zeeh

ANALYSIS OF PROPOSED Ul LAW CHANGE
Amendment of §108.225, Stats.

1. Description of the Proposed Change.

Change the uncmployment insurance levy law, to provide for collection of delinquent reimbursements in lieu of
unemployment contributions and aiding and abetting forfeitures under §108.04(11)(c) through levy.

The statutory changes proposed change the present law, which now provides only that unemployment benefit

overpayments and unemployment insurance taxes may be collected by levy, so that levy may be used to collect
reimbursements in lieu of taxes and aiding and abetting forfeitures under §108.04(1 1)(c).

2. Proposed Statutory Language.
The proposed statutory language is below.

§108.225(1)(a), Stats. “Contributions” includes reimbursements in lieu of contributions and
interest for nontimely payment and any penalties assessed by the department under this chapter.

§108.225(1)(b), Stats. Debt means delinquent contributions, delinquent reimbursements in lieu of

contributions, benefit overpayments, forfeitures imposed upon an employing unit under

§108.04(11)(c), Stats., or any liability of a third party under §108.225(3) and (4) for failure to
surrender to the department property or rights subject to levy after proceedings under
§8108.225(4) and 108.10 to determine the liability.

§108.225(1)(c), Stats. Debtor means a person who owes the department delinquent contributions,
reimbursements in lieu of contributions, benefit overpayments, forfeitures imposed upon an

employing unit under §108.04(11)(c), Stats., or liabilities imposed under §108.225(4) for failure to
surrender property or rights to property pursuant to a levy under §108.225.-

§108.225(16), Stats. In the case of benefit overpayments and forfeitures imposed upon an

employing unit under §108.04(11)(c), Stats., an individual debtor is entitled to an exemption from

levy from the greater of the following . . .

3. Reasons for the Proposed Change.

Debts for unpaid reimbursements in lieu of contributions and debts for aiding and abetting forfeitures are liabilities
of employing units or employers. For consistency and efficiency, the department believes that the same collection
procedures should apply to these two types of debts as are used for collecting unpaid unemployment taxes and
benefit overpayments. Using the same collection procedure would simplify collection efforts and allow more
rational and efficient use of collection resources.

4. History and Background of Current Provision.

The current levy law came into effect in approximately 1989 and greatly simplified collection procedures for
collecting delinquent taxes and benefit overpayments. Previously, the department was required to use the circuit
court garnishment procedure. This is a cumbersome, time consuming and expensive process, both for the
department and the debtors. Furthermore, it frequently requires repeated garnishments rather than one continuous
proceeding. Going to the levy procedure has greatly simplified collection and made it much less expensive. For




consistency, economy and efficiency, the department believes that the same collection process should be used for
these additional types of employer liabilities. '

5. Effect of the Proposed Change.

The chahge is consistent with the policy of this department to make collection procedures as efficient and as rational

as possible while at the same time making sure there are adequate provisions for due process of law to be afforded to
debtors.

This change in procedure does not affect claimants whatsoever. The effect on most employers will be minimal,
unless employers other than original debtors are a levy target because of being a person or entity who owes money
to a debtor or has money of a debtor on deposit. While these employers will have to deal with the levy procedure, it

is certainly simpler to do that than to deal with a garnishment procedure which now is the only alternative for
collection.

This change of procedure minimally affects the department. We estimate there will be 15 to 20 cases per year
affected by this change. The initiation cost for a levy is about $3.50 plus $5 for mailing. Filing and sheriff’s fees
are many times that to begin a garnishment and department attorney time is required as well. Of course, there could
be sume additional expenses if there is a problem or a dispute about the levy. I'hese kinds of problems could also
occur under a garnishment procedure and are probably reduced somewhat by using the levy procedure.

The procedural change is equitable. Tt results in no gain or loss for benefit claimants and merely subjects additional
types of employer liability to the same collection procedures used for unemployment insurance taxes. There should
be minimal effect on the reserve fund as a result of this.

6. State and Federal Issues.

No conformity issue arises from these changes. Furthermore, there will not be any need for administrative rules as a
result of these changes because the changes are so detailed and technical as not to require further clarification by
rule. The only bureau in the Unemployment Insurance Division to be affected by this is the Bureau of Tax and

Accounting in the person of the collection section. Because of the small number of debts to which the change
applies, the effect will be minimal.

7. Proposed Effective Date.
The changes provided by these amendments to the statutc shall be effective for debis or for reimbursements in lieu

of contributions and aiding and abetting forfeitures under §108.04(11)(c) determined on or after the existence on or
after the first Monday after publication.
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DEPT #8

DATE OF THIS DRAFT: FEB. 2, 2001
PROPOSED BY: DEPARTMENT
ANALYSIS BY: Peter W. Zeeh

ANALYSIS OF PROPOSED Ul LAW CHANGE
Amendment of Sections 108.225(1)(b) and (c)

1. Description of the Proposed Change.

Amendment of §§108.225(1)(b) and (¢) to allow collection by levy from third parties who do not respond to levies
aft;r proper procedures under §§108.225(4)(b) and 108.10, Stats.

2. Proposed Statutory Language. (This language also includes changes under another proposal that is separately
analyzed.)

Change §108.225(1)(b), Stats., to read:

“Debt” means any delinquent contributions, delinquent reimbursements in lien of contributions,
benefit overpayments, forfeitures imposed upon an employing unit under §108.04(11)(c), or any

liability of a third party for failnre to snrrender property or rights subject to levy after proceedings

under §108.225(4)(b) and 108.10 to determine the amount of liability.

Change §108.225(1)(c), Stats., to read:

“Debtor” means a person who owes the department delinquent contributions, delinquent
reimbursements in lieu of contributions, benefit overpayments, forfeitures imposed upon an
employer for aiding and abetting benefit fraud under within-the-meaning-of §108.04(11)(c), Stats..
or any liability of a third party established under §§108.225(4)(b) and 108.10, Stats.

3. Reason for the Change.

A levy is an administrative action to collect a debt owed to the department by seeking money or property of the
debtor which is in the hands of a third party. Current law provides that if the third party fails to surrender the
property, the department may demand that the third party surrender the property. If the third party does not, it is
liable to the department for no more than 25 percent of the original debt and is subject to having a determination
issued against it under §108.10 to surrender the property. However, there is no enforcement mechanism for

collecting this amount. In such cases the department believes that using the levy procedure itself would be the best
way to collect the liability.

4. History and Background of Current Provision.

The current provision came into the statutes during the 1987 or 1989 Legislature. It is believed the reason there was
not a procedure put in the statutes to collect the third party liability was simple inadvertence.

5. Effects of the Proposed Change.

There should be no real change in the impact of the levy law upon employers or claimants. The only exception to
this might be if the levy was on wages, and the employer refused to comply with the levy. In that case, the employer
might be subject to some additional paperwork, though very little more than would be required now. The change
furthers the trend in our law to rationalize, streamline, and make more efficient UI collection procedures. There will
be little or no cost to implement. There may be some additional administrative costs in terms of pursuing the
remedy provided by the change, but that is offset by the fact the department now has no means of enforcing the levy.




The procedure does not directly affect employers and employees in terms of costs or other items. There is no
significant effect on the reserve fund.

6. State and Federal Issues.

No other aspects of Ch. 108 will be affected, and there should be no need for administrative rules concerning this
provision. Finally, there are no conformity issues.

6. Proposed Effective Date.

The changes provided by these amendments should be effective for third party liabilities determined under
§§108.225(4)(b) and 108.10 on or after the first Monday after publication,
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Dept #9
Revised June 20, 2001

PROPOSED STATUTORY CHANGE
ELIMINATE PARTIAL SUCCESSORSHIP

DESCRIPTION OF PROPOSED CHANGE.

Revise 108.16(8) to provide that successorship will only occur when 100% of the business is
transferred to a single transferee or new owner/operator. Currently partial transfers are processed from
100.01 to 99.99% for mandatory successessorship (related owners), and 25.00 to 99.99% for optional

(unrelated owners) successorship. Mandatory and optional total successorship would continue with
this change.

PROPOSED STATUTORY LANGUAGE.

Delete current 108.16(8)(b)(2).
Add new 108.16(8)(b)(2).

The transferor has transferred 100% of the business on that date to a singlc transferce.

Add new 108.16(8)(c)(4).
The transferor has transferred 100% of the business on that date to a single transferee.

Add new 108.16(8)(e)(4).

The transferor has transferred 100% of the business on that date to a single transferee,
or the transferor has transferred less than 100% of the business on that date and the
reserve fund balance of the transferor’s account is overdrawn as of the transfer date.

Amend 108.16(8)(f)

The successor shall take over and continue the transferor’s account, including its positive or
negative balance and all other aspects of its experience under this chapter. The transferor and
the successor shall be jointly and severally liable for any amounts owed by the transferor to the
fund and to the administrative account at the time of the transfer, but a successor under par. (¢)
is not liable for the debts of the transferor except in the case of fraud or malfeasance.

REASON FOR CHANGE.

SIMPLICITY.  The overriding reason for this law change is to simplify the business transfer
regulations for the departiment and for employers. Partial transfers, while occurring relatively
infrequently compared to total transfers, are very complex to investigate, process and
understand. The computation of the partial transfer percentage and determination of benefits
chargeable to either the transferor or transferee is a major challenge internally for both tax and
benefits staff, and is often too complicated for employers and their representatives to
comprehend. The elimination of partial successorship will simplify forms, computer programs,
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manuals and publications. This change would improve customer service and increase
administrative efficiency. (see EFFECTS OF CHANGE).

The computer program for partial successors is quite extensive, particularly in view of the
small number that are processed each year. Some partial transfer situations have never been
automated and must be done manually, and there are other partial transfers that run incorrectly
and must be manually corrected. It will not be cost effective to automate the partial successor
process in the redesign of the tax and accounting system that is ongoing. Thus, partial
successors will have to be done manually when the new tax system is operational.

HISTORY & BACKGROUND.

Every successor transaction involves the transfer from one account to another of + or — reserve fund
balance, rate experience factors, future benetit liability and possibly the unpaid tax liability of the
former owner/operator. With a total successor, the investigation and processing is relatively simple
and straight forward because 100% of everything is transferred to the successor. It’s fairly easy to
recognize total successors and understand the impacts of the transfer for tax and benefit issues. Partial
transfers and resulting partial successors, on the other hand, are often fraught with complications,
delays and misunderstandings throughout the investigation and processing stages, and also after the
fact. The computation of partial transfer % and determination of whether the predecessor or successor
is chargeable for benefits can be a very frustrating and time consuming process. Partial successorship
causes numerous claimant and benefit problems.

In the 12 month period of 3/1/00—2/28/01 there were 356 partials in which the new owner/operator
became a successor. Two-thirds of these were mandatory (related owners) and one-third were
optional (unrelated owners).

The purpose of mandatory successorship is to prevent an ecmploycr who has an overdrawn RFB and

high tax rates and/or unpaid tax liabilities from reorganizing merely for the purpose of getting a new a
new Ul account and avoiding their tax liabilities. The review of the 240 mandatory partials shows that
only 3 transferors had a an overdrawn RFB transferred to the partial successor and there no transferors
with a substantial UI tax liability at the time of the transfer. It would appear that the likelyhood of any

employer manipulation to avoid a bad Ul experience in a partial transfer situation is highly unlikely
and not worth being concerned about.

EFFECTS OF PROPOSED CHANGE.

CUSTOMER SERVICE.

With no partial successorship, it will be substantially easier for all concerned to understand the
successorship process, there would be improved turnaround in investigations, fewer and
simpler questions to answer and forms to complete, and fewer benefit claim problems.




RATE and/or RESERVE FUND BALANCE IMPACTS.

The analysis of the 356 partial transfers shows that the average rate for the first year for a
partial successor (not previously subject) was 1.65% compared to the 3.05% for a new
employer. A few partial successors actually received a higher rate than the 3.05% new
employer rate. About 20% of partial successors were already subject and had a rate assigned
for the transfer year and these rates would not be changed by the partial successor.

In evaluating the effects of processing or not processing partial transfers, it’s crucial to
remember that the transferor remains in business and often has more substantial business
operations than the new owner/operator who acquired part of the business. Thus, whatever
benefits (positive RFB and lower rates) the new owner/operator gains as a successor is mostly
offset by what the transferor will lose in RFB and future rate savings. It is not a total offset
because the transferor may have a low enough rate that they would not realize much future rate
savings by retaining all the RFB.

An argument for not transferring any RFB from the original account to a partial successor is
that many employers feel that it is their tax dollars in their account and it is unfair to give them
to another-employer who happened to purchase part of their business. We have had transferors
who have appealed our determinations to give part of their RFB to a partial successor, because
they know they will get lower rates in the future if they keep their entire RFB. In total
transfers, the transferors don’t care about the RFB because it either gets transferred to the total
successor or it gets put into the balancing account.

STAFF SAVINGS.

It is estimated that the Burean of Tax & Accounting will save $42,000 per year in labor costs
and that the Bureau of Benefits will save $6,000 by the elimination of partial transfers. The
total savings of $50,000 is the equivalent of about 1.0 to 1.25 UI positions.

It is estimated that employers spend a total of 950 hours on these partial transfers. Besides the
actual labor costs associated with the 950 hours, partial transfers are difficult for many

employers to understand, so there would be a non-monetary customer service gain in not
~ having to investigate partial transfers.

STATE AND FEDERAL ISSUES.

This change does not raise any state/federal issues, and there is no conformity issue.

PROPOSED EFFECTIVE DATE.

We recommend this proposed change go into effect for all partial transfers which occur after December
31, 2001, and for all transfers which occurred prior to January 1, 2002 if the original notice to the
department is received, i.e. postmarked, after January 31, 2002.
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Dept # 14

July 24, 2001

Proposed by: Bureau

of Legal Affairs .
ANALYSIS OF PROPOSED

UNEMPLOYMENT INSURANCE LAW CHANGE

AMENDMENT TO EXTEND ADMINISTRATIVE FEE
ASSESSMENT FOR TECHNOLOGY

Dcscﬁp tion of Proposed Change

Amend the law to extend administrative fee assessment for two additional yeats. 'The
current law “sunsets” at the end of 2001. Also, amend the law to provide that the fcc could

be used for other unemployment insurance (UI) technology projects.

The fee proceeds will be used to continuc renovation and modernization of the core UT tax
and accounting system (including the reengineering of all automated and manual business

processes performed by the cutrent system and tax staff), as well as other UI technology
projects. -

A .01% administrative fee will continue to be assessed on payroll paid from 1/1/2002-
12/31/2003, which will be offset by subtracting .01% from each employer’s solvency tax
rate (for example .02% will become .01%).

Proposed Statutory Language

Section 20.445(1)(nb) will need review.

Amend pars. 108.19(1e) (a) and (d) to read:

(Ie)(a) Except as provided in pat. (b), each employer, other than an employer which
that finances benefits under s. 108.15 or 108.151 shall, in addition to other
contributions payable under s. 108.18 and this section, pay an assessment to the
administrative account for each yeat ptior to the year 2002 2004 equal to the lesser of
0.01% of its payroll for that year ot the solvency contribution that would otherwise
be payable by the employer under s. 108.18(9) for that year.

(d) The department may expend the moneys received from assessments levied under
this subsection for the renovation and modernization of the unemployment
insurance tax and accounting system, including development and implementation of
a new system and reengineering of automated processes and manual business

functions, as well as other UI technology projects.




Proposer’s Reason for Change

The only changes are to extend the department’s authotization to continue the assessment
for the renovation of the UI tax and accounting system project (which is currently

underway), as well to include that the assessment could be used for other Ul technology
projects.

Our current Ul computer systems are antiquated and increasingly inadcquate. Federal
administrative funding for computer systems development is insufficient and continues to
shrink. Funding sources for large information technology development (as opposed to

maintenance of current systems) is scarce. This time-limited assessment will allow
development of all major but essential UI projects.

Brief History and Background of Current Provision
Section 108.19 (1) was enacted to supetsede a depattment rule (DWD § 150.03, Wis. Adm.
Codc) that suspended the operation of § 108.19 as of July 31, 1938. Rather than

surreptitiously resurrect the assessment by repealing the rule, the department included this, as -

alaw change. Section 108.19 (1e) was last amended in 1999 to extend the expiration date of
the assessment by two years, that is, through the end of year 2003.

Effects of the Proposed Change:

a) Policy: Continue cutrent policy.
b) Administrative Impact: None.
¢) Equitable: None.

d) Fiscal: It is estimated that the assessment would result in revenue of $2.4 million in 2002
and $2.5 million in 2003.

" State and Federal Issues

a) Conformity: None.

b) Chapter 108: None.

©) Administrative Rules: None.
Proposed Effective Date

On the generally applicable effective date of the Act incorporating this provision.
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Dept. #11

June 18, 2001

Proposed by: Department
Prepared by: Tom Smith

ANALYSIS OF PROPOSED Ul LAW CHANGE

"EXPAND DEPARTMENT USE OF E-SERVICES

1. Description of Proposed Change.

To permit the UI Division to use electronic mail and other digital methods of
communication as an alternative means of conducting business with customers.

2. Proposed Statutory Language. ‘

108.14(2¢) The department may establish a secure means of electronic interchange
between itself and employing units, benefit claimants and other customers which,

upon request of a customer, may be used for the transmission and submission of all
documents used in the administration of this chapter in licu of any other means of
transmission or submission specified elsewhere in this chapter.

3. Proposer’s Reason for the Change.

The department has been receiving an increasing number of requests from employers to
permit them to receive and file UI documents by electronic means. The UI Division
currently allows electronic filing of new hire reports and quarterly wage and tax reports.
The UI Division also supports the Wisconsin Employer Registration (WISER) system
which allows new employers to electronically initiate registration with the UI Division.

Based on customer demand, the UI Division wishes to expand the scope of “e-services”
to include such items as initial determinations sent to employers, certified mail to
employers, corporate officer exclusion elections from employers and business transfer
reports from employers. Law changes are necessary to permit use of electronic
transmittal of documents and communication in these cases.

4. Brief History and Background of the Current Provision.

“In some cases, such as initial determinations, current law requires the department to mail
the document to the last known address of the recipient. In other cases, the law is silent or
unclear as to the method of communication or document transmittal. These laws were
created prior to the time of e-mail and other forms of computer based electronic
communication and require amendment to permit the electronic option.

5. Effects of the Proposed Change.
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Prepared by: Tom Smith
The expansion of e-services will provide better customer service and satisfaction.

Reduction of paper handling will increase efficiency and reduce costs.

6. State and Federal Issues.

a. Chapter 108. No effects beyond the changes proposed.

b. Rules. As e-services expand and the department gains expetience in the area,
a need for administrative rules may develop.

c. Conformity. There are no conformity issues related to this change.

7. Proposal Effective/Applicability Date.

To be determined.

8. Department Recommendation to the UIAC.

The department recommends adoption of the proposed change.
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Dept. #4

"Date: July 12, 2000
Proposed by:Department
Prepared by: C. Matzat

Analysis of Proposed UC Law Change

1.Description of the Proposed Change.

Amend S.108.05(7)(f} to eliminate the reduction of Ul benefits due to the receipt of
social security benefits.

2. Proposed Statutory Language.

(f) Partial or total employe funding. If any portion of a pension payment actually or
constructively received by a claimant under this subsection is funded by the
claimant’s contributions, the department shall compute the benefits payable for a
week of partial or total unemployment as follows:

1. If the pension payment is received under the social security act (42 USC 301 et
seq.) errailread-retirement-ast{46-UJSG-234-et-seq-), the department shall not’

reduce the weekly benefits payable for a week of partial or total unemployment
o .

2. if the pension payment is received under the sesial-sesurity-act-{42-USC-304-et
seg-)-errailroad retirement act (45 USC 231 et seq.), the department shall
reduce the weekly benefits payable for a week of partial or total unemployment
by 50% of the weekly pension amount.

23. If the pension payment is received under another retirement system, the
claimant has base period wages from the employer from which the pension
payment is received, the claimant has performed work for that employer since
the start of the claimant’s base period, and that work or remuneration for that
work affirmatively affected the claimant's eligibility for or increased the amount
of the pension payment, the department shall reduce the weekly benefits
payable for a week of partial or total unemployment by 50% of the weekly
pension amount, or by the percentage of the employer's contribution if
acceptable evidence of a contribution by the employer other than 50% is
furnished to the department.

3. Proposer’s Reason for the Change.

Ul benefits are reduced for claimants who are also receiving pension payments,
including social security benefits, but only if those benefits are paid from a pension
plan which was contributed to by a base period employer. Many states have
eliminated the pension reduction based- on social security benefits because the

- claimant has made significant contributions to those benefits. Wisconsin should
follow suit. '
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Social security benefits are funded by both claimant and employer contributions.
They are based on required contributions made over the entire work life of the
claimant, frequently, over a period of more than 40 years. Unless the claimant

- worked for a base period employer throughout that time, the contributions made by
that employer to the social security program would be significantly less than those
made by the claimant.

In addition, many of these claimants are drawing Ul benefits based on work they
obtained after they started getting social security benefits. In such cases, their

social security entitlement was established before their most recent employer had
made any contributions to that fund.

Claimants feel these social security benefits are monies they are entitled to based on
a lifetime of employment. For many claimants, these benefits are the only pension
payments they receive. Because these benefits are not enough to live on, these
claimants have to work to support themselves. It is often difficult for them to find
employment and frequently, the wages they receive are not very high. Their weekly
Ul benefit rate based on such work is correspondingly low. When social security
reduces their Ul benefits {(in some cases, no Ul benefits are payable), they feel they
are being penalized unfairly.

4. Brief History and Background of Current Provision.

Section 3304(a)(15), FUTA, required states to reduce Ul benefits on a dollar for
dollar basis for claimants who receive retirement income, including social security.
Enacted in 1976 and effective April 1, 1980, this provision was a conformity
requirement.” It was a 100% offset.

Congress amended this provision September 26, 1980 to provide some flexibility to
the amount of the offset. The 1980 amendment provided that states could only
impose the reduction if a base period employer contributed to the fund from which
the retirement benefits were paid. It also gave states the option of reducing the
amount offset when the employee had also made contributions to the pension fund.

The pension reduction provision was added to the Wisconsin statutes in 1981,
applying just to periodic payments. 1991 Wisconsin Act 89 added a provision which
applied to the treatment of lump sum distributions. That provision was subsequently
restructured and rewritten for greater clarity.

5. Effects of the Proposed Change.

a. Policy. Current policy reduces the Ul benefits of any individual receiving social
security benefits based on his/her own work by 50% of the prorated weekly
pension amount. The pension reduction amount is not treated as wages but
requires a dollar for dollar reduction in the Ul benefits paid.




The source of this policy was to prevent “double-dipping.” Pension programs are
established to provide claimants with an income after they retired. Many pension
plans are funded 100% by employers; in other plans, both the employer and the
claimant make the contributions. The Ul program was designed to protect
claimants when the employer had no work for them. Receipt of benefits from
both programs concurrently was considered “double-dipping” because employers

. paid both the taxes used to pay Ul benefits and contributions to the various

pension programs.

This change would eliminate the reduction to Ul benefits based on the receipt of
social security benefits. Claimants could receive the Ul benefits they would have
received if their benefits had not been reduced due to the receipt of soc:al
security benefits.

. Administrative Feasibility. It will-ease administration by eliminating the need to

adjudicate the pension reduction for claimants who receive primary social security
benefits.

There will be an initial administrative cost commitment to amend the decisions
for claimants who have active claims and received decisions reducing the amount
of benefits payable due to the receipt of social security benefits. The cost would
primarily include programming to enable the automated issuance of amended
determinations. The department currently issues automated amended decisions
each January to reflect the increase to social security benefits resulting from a
cost of living adjustment. It is quite possible that that programming could be
adjusted to reflect the exclusion of social security benefits as part of the pension

reduction. If that is the case, the programming costs would be sugnlflcantly less

than it would be if new programming were required.

Some cIaimants receive not only social security benefits but other pension
payments as well. Separate decision formats would have to be developed to
cover both those cases where social security is the only pension payment and
those where the claimant receives more than one pension payment.

There would be mailing costs as well, the amount dependant upon the number of
decisions that would need to be issued. In 1998 (for example), 6,102 pensian
reduction decisions were issued. This figure does not include the amended
decisions issued in January. While some of these decisions reflected pension
payments that did not include social security benefits, the majority of them would
have included such benefits. In many cases, social security is the only pension
payment claimants are receiving. Investigating, resolving and implementing these
decisions takes about 45 minutes. If 4,000 of the pension reduction decisions
were eliminated by this change, it would reduce the time spent on these
decisions by 3,000 minutes or 50 hours.

. Equitable. Claimants often feel their social security benefits are the resuit of the

work and contributions they earned by a lifetime of work. It is difficuit for them
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to understand why it should have any bearing on the amount of Ul benefits they
receive. To compound this confusion, many pension payment plans initially base
the payments on the claimants’ contributions so that such monies are not
included in the claimants’ taxable income. Claimants feel social security benefits
should be treated the same way.

Many individuals continue working even though they are receiving social security
benefits. It is not uncommon that those who get only social security benefits
have to work to cover their basic living expenses. The employers they work for
are frequently not the employers they worked for prior to receiving social security
benefits and would have contributed very little if anything at all to the social
security benefits the claimants are currently receiving. It would certainly amount
to significantly less than the 50% amount treated as the employer’s contribution
when calculating the Ul pension reduction. '

Currently, younger employees laid off by the same employer get higher Ul
benefits because the pension reduction does not apply to them.

d. Fiscal. It is estimated that an additional $11.5 million would be paid in
Unemployment Insurance benefits in a year late in the business cycle as a result
of changing Ul law to disregard Social Security retirement benefits countable
under current law when calculating weekly Ul benefit payments. The estimate
includes benefits paid to approximately 3,200 individuals who currently apply for
benefits plus 2,000 individuals who may be induced to apply for Ul benefits b
when it is clear that receipt of social security retirement benefits no longer =
reduces weekly Ul payments. ~

6. State and Federal Issues.
None. In UIPL 22-87, the DOL stated in reference to employee contributions:

“Under subparagraph (B) in Section 3304 (a) (15), FUTA, States have very broad"
latitude in reducing the amount of any offset in order to take account of
employee contributions. But it must be set forth in State law that the offset is
reduced because of employee contributions to the retirement program or plan. If
a State elects to exercise this option under subparagraph (B), there is no
requirement that the amount of employee contributions taken into account not
exceed the proportions of an employee’s contribution to the retirement plan or
program. : :

“Any retirement plan or program to which a claimant has made contributions may

be included in the subparagraph (B) reduction in offset, regardless of the relative

proportions of employee and employer contributions, and, similarly, the broad

discretion of the State law may permit any reduction in the offset (from 1 percent .

to 100 percent), regardless of the relative proportions of employee and employer - J
- contributions. Similarly, States have broad latitude in determining which types of

retirement plans or programs to include or exclude from the subparagraph (B)
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reduction. Specifically, it is not required that public and private plans be treated
identically or even similarly.”

7. Proposed Effective/Applicability Date. December 30, 2001.

Each January, pension decisions that include social security are amended to reflect an
increase due to the cost of living adjustment. It should be relatively easy to adjust that
program to amend those decisions to delete the social security benefits.
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Complete text of present S.108.05 (7) - PENSION PAYMENTS.

(a) Definitions. In this subsection:

1. “Pension payment” means a pension, retirement, annuity or other similar payment made
to a claimant, based on the previous work of that claimant, whether or not payable on a
periodic basis, from a governmental or other retirement system maintained or contributed
to by an employer from which that claimant has base period wages.

2. "Rollover” means the transfer of all or part of a pension payment from one retirement
plan or account to another retirement plan or account, whether the transfer occurs
- directly between plan or account trustees, or from the trustee of a plan or account to an
individual payee and from that payee to the trustee of another plan or account,
regardless of whether the plans or accounts are considered qualified trusts under 26 USC
401.

(b) Pension payment information. Any claimant who receives, is entitled to receive or has
applied for a pension payment, and any employer by which the claimant was employed in his
or her base period, shall furnish the department with such information relating to the payment
as the department may request. Upon request of the department, the governmental or other
retirement system responsible for making the payment shall report the information concerning
the claimant’s eligibility for and receipt of payments under that system to the department.

(c) Required benefit reduction. If a claimant actually or constructively receives a pension
payment, the department shall reduce benefits otherwise payable to the claimant for a week of
partial or total unemployment, but not below zero, if pars. (d) and (e) or if pars. (d) and (f)

apply.
(d) Allocation.

1. Ifa penéion payment is not paid on a weekly basis, the department shall allocate and
attribute the payment to specific weeks if: :

a. The payment is actually or constructively received on a periodic basis; or

-b. The payment is actually or constructively received on other than a periodic basis and it

has become definitely allocated and payable to the claimant by the close of each such

~ week, and the department has provided due notice to the clalmant that the payment will
be allocated in accordance with subd. 2. b. :

~

2. The department shall allocate a pension payment as follows:

a. [f the payment is actually or constructively received on a periodic basis, the amount
allocated to each week is the fraction of the payment attributable to that week.

b. If the payment is actually or constructively received on other than a periodic basis, the
department shall make the allocation at not less than the claimant’s most recent full
.. weekly.-wage rate, unless the department determines that another basis for the
allocation is more reasonable under the circumstances.

(e) Total empioyer. fuhding. If no portion of a pension payment actually or constructively
received by a claimant under this subsection is funded by the claimant’s contributions, the




d'epartment shall reduce the weekly benefits payable for a week of partial or total
unemployment by an amount equal to the weekly pension amount if:

1.

The claimant has base >period wages from the employer from which the pension payment is
received; and

The claimant has performed work for that employer since the start of the claimant’s base
period and that work or remuneration for that work affirmatively affected the claimant’s
eligibility for or increased the amount of the pension payment.

(f) Partial or total employe funding. If any portion of a pension payment actually or
constructively received by a claimant under this subsection is funded by the claimant’s
contributions, the department shall compute the benefits payable for a week of partial or total
unemployment as follows:

1.

If the pension payment is received under the social security act (42 USC 301 et seq.) or

railroad retirement act (45 USC 231 et seq.), the department shall reduce the weekly

benefits payable for a week of partial or total unemployment by 50% of the weekly pension
amount.

if the pension payment is received under another retirement system, the claimant has base
period wages from the employer from which the pension payment is received, the claimant
has performed work for that employer since the start of the claimant’s base period, and that
work-or remuneration for that work affirmatively affected the claimant's eligibility for or
increased the amount of the pension payment;:the department shall reduce the weekly
benefits payable for a-week of partial or total unemployment by 50% of the weekly pension
amount, or by the percentage of the employer’s contribution if acceptable evidence of a
contribution by the employer other than 50% is furnished the department.

(g) Constructive receipt. A claimant constructively receives a pension payment under this
subsectlon only for weeks occurring after:

1.

2.

An application for a pension payment has been filed by or on behalf of the claimant; and

The claimant has been afforded due notice from his or her retirement system of his or her

entitlement to a pension payment and the amount of the pension payment to which he or
she is entitled.

(h) Rollovers. If a pension payment is received by a claimant on other than a periodic basis and
a rollover of the pension payment, or any portion thereof, occurs by the end of the 60th day

following receipt of the payment by the claimant, the payment or any portion thereof affected
by the rollover is not actually or constructively received by the claimant. If a portion of a

pension payment received on other than a periodic basis is affected by a rollover, the
remaining portion is subject to allocation under par. (d)
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Text of Fedéral Provisions Related to Pension Payments

26 USCS @ 3304 (1997) - FEDERAL UNEMPLOYMENT TAX ACT

@ 3304. Approval of State laws.

(a) Requirements. The Secretary of Labor shall approve any State law submitted to him,
within 30 days of such submission, which he finds provides that--

(15) the amount of compensation payable to an individual for any week which begins
after March 31, 1980, and which begins in a period with respect to which such
individual is receiving a governmental or other pension, retirement or retired pay, annuity,
or any other similar periodic payment which is based on the previous work of such
individual shall be reduced (but not below zero) by an amount equal to the amount of
such pension, retirement or retired pay, annuity, or other payment, which is reasonably
attributable to such week except that --

(A) the requirements of this paragraph shall apply to any pension, retirement or retired
pay, annuity, or similar periodic payment only if--
'(i) such pension, retiremént“or‘retired pay, annuity, or similar payment is under a
plan maintained (or contributed to) by a base period employer or chargeable
employer (as determined under applicable law), and :

(ii) .in the case of such a payment not made under the Social Security Act or the
Railroad Retirement Act of 1974 (or the corresponding provisions of prior law),

- -services performed for such employer by the individual after the beginning of the
base period (or remuneration for such services) affect eligibility for, or increase the
amount of, such pension, retirement or retired pay, annuity, or similar payment, and

(B) the State law may provide for limitations on the amount of any such a reduction
to take into account contributions made by the individual for the pension, retirement
or retired pay, annuity, or other similar periodic payment;

g T S L B 1 1y 1 SRR M ¥ e ———————— - e e e



Information about some of thé states which do not reduce Ul benefits due to social security

Some states
Idaho:  Statutes refer to rule. Rule states, in part:

“The dollar amount of the weekly pension shall be deducted from the claimant’s weekly benefit
amount unless the claimant has made contributions toward the pension. If the claimant has
made contributions toward the pension, the pension offset shall be reduced 100 percent, and
no deduction for the pension shall be made from the claimant’s weekly benefit amount.”

lllinois: Statutes contains a qualifier:

“This paragraph hall be in effect only if it is required as a condition for full tax credit against the
tax imposed by Federal Unemployment Tax Act.“

Kentucky: Per current 1B Handbook:

“Social security benefits are 0% deductible.”

Massachusetts: Per information sent in 1994, Massachusetts had a limiter on the pension
reduction (see below). Per the current IB handbook, this is no longer part of their statutes and
a pension reduction applies to 50% of the social security benefits no matter when the original
date of entitlement occurred. The earlier wording may have put them out of conformity, but |
don’t have that information.

Per their earlier statute:

. in order for a pension o be deduclible, the date of entillement for the pension must
occur during the base period or benefit year of the claim.”

Michigan: Statutes contains a qualifier:

“Notwithstanding any other provision of this subsection, for any week ... with respect to which
an individual is receiving a governmental or other pension and claimant unemployment
compensation, the weekly benefit amount payable to the individual for those weeks shall be
reduced ... . This reduction shall be made only if it is required as a condition for full tax credit
again the tax imposed ... “ etc.

The provisions in effect prior to their conversion had some other qualifiers:

“If the unemployment benefit payable under this act is computed on the basis of
multiemployer credit weeks and-a portion of the benefit is allocable ... to an employer who
has contributed to ... a retirement plan ... , the adjustments required ... apply only to that
portion of the weekly benefit rate that would otherwise be allocable and chargeable to the
employer.”




The following qualifier was in the statutes applicable prior to the conversion. It is still included
in the current IB handbook.

“If a benefit as described ... is payable or paid to the individual under a plan to which the
individual has contributed: ... less than half of the cost of the benefit, then only half of the
benefit shall be treated as a retirement benefit ... half or more of the cost of the benefit,
then none of the benefit shall be treated as a retirement benefit.”

Nevada: Statute states, in part:

“For any week In which a claimant recelves any pension ... benefit payments must: ... not be
reduced by the amount of the pension or other payment if the claimant made any contribution
to the pension or retirement plan ... .”.

New Mexico: Statute states, in part:

“If payments referred to in this section are being received by any individual under the.federal
Social Security Act, the division shall take into account the individual’s contribution and make
no reduction in the weekly benefit amount.”

Tennessee: Statute states, in part:

“The weekly benefit amount payable to such claimant for such week shall be reduced ... by no v
part of the pension if any contributions to the plan were provided by such claimant during the )
claimant’s base period.”

Texas: Per. current IB Handbook:

“Effective June 16, 1995, soclal security (old age benefits) and railroad retirement will longer
be deductible.”

Vermont: ’ Statuterstat.es:

“The week benefit amount payable to such individual for such week shall be reduced ... by no
part of the pension if the entire contributions to
the plan were provided by such individual, or by the individual and an employer ... .” . ..

Washingtbh: .Statute states (with a subsequent FUTA qualifier):

“No deduction shall be made from the amount of benefits payable for a week for individuals
receiving federal socual security pensions to take into account the lndnwduals contributions to
the pension program.”
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