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SUBCHAPTERI (5) “License”includes all or any part of an agency permit; cer
tificate, approval, registration, charter or similar form of permis
sionrequiredby law except a motor vehicle operd®license is
suedunder ch343 a vehicle registratiopertificate issued under
ch.341, a license required primarily for revenue purposes, a hunt
ing or fishing approval or a similar license whesuance is mere

'ly a ministerial act.

(6) “Licensing” means an agency process relating to the-grant
ing, denial, renewal, revocation, suspension, annulment,-with
drawalor amendment of a license.

(7) “Official of the agency” means a secrefagmmissioner
or member of a board of an agency

(8) “Party” means a person or agency named or admitted as a
partyin a contested case.

(9) “Personaggrieved” means a personagency whose stib
antialinterests are adverselyfedted by a determination of an
ency.

(10) “Proposedule” means all or any part of an agesqy'e
posalto promulgate a rule.
(11) “Register"means the Wgconsin administrative register

GENERAL PROVISIONS

227.01 Definitions. In this chapter:

(1) “Agency” meanghe Wsconsin land council or a board
commissioncommittee, department offioer in the state govern
ment,except the governpa district attorney or military or judi
cial officer.

NOTE: Sub. (1) is amended eff. 9-1-03 999 Wis. Act 9to read:

(1) “Agency” means a board, commission, committee, department or officer
in the state government, excepthe governor a district attorney or a military or
judicial officer.

(2) “Code”, when used withoufurther modification, means
the Wisconsin administrative code undeB5.93

(3) “Contestedcase” means an agency proceeding in whica
the assertion by one party of any substantial intésedénied or
controvertedby another party and in which, after a hearing &Y
quiredby law a substantial interesf a party is determined or-ad
verselyaffected by a decision or ordefhere are 3 classes of eon
testedcases as follows: unders. 35.63

() A“class 1 proceeding” is@roceeding in which an agency o s .
actsunderstanda‘r)ds conferringgubstantigl discretionarygauthor (12) “Revisor” means the revisor of statutes. i
ity upon it. “Class 1 proceedings” include rate making, price set (13) “Rule” means a regulation, standard, statement of policy
ting, the granting of a certificate of convenience and necetisity OF general order of generpplication which has thefe€t of law
making, review or equalization of tax assessments and the-gra#fidwhich is issued by an agency to implement, interpret or make
ing or denial of a license. spemflcleglslatlc_m e_nforced or administered by #gency or to

(b) A “class 2 proceeding” is a proceeding in which an agen@@Vernthe oganization oprocedure of the agencyRule” does
determineswhether to impose a sanction or penalty against'@tinclude, and £27.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocatfgn@n 2gencywhether it would otherwise meet the definition un
of or refusal to renew a license because of an alleged violatior8f this subsection, which:
law. Any proceeding which could be construed to be both a class(@) Concerns the internal management of an agencyeesi
1 and a class 2 proceeding shall be treated class 2 proceeding.not affect private rights or interests.

(c) A“class 3 proceeding” is any contestexse not included  (b) Is a decision or order in a contested case.
in class 1 or class 2. (c) Is an order directed to a specificatlgmed person or to a

(4) “Hearing examiner” means a person designated undergsoupof specifically named persons that does not constitute-a gen
227.430r227.46 (1)to preside over a contested case. eralclass, and which is served on fierson or persons to whom

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/227.01
https://docs.legis.wisconsin.gov/document/statutes/2001/227.02
https://docs.legis.wisconsin.gov/document/statutes/2001/227.03
https://docs.legis.wisconsin.gov/document/statutes/2001/227.10
https://docs.legis.wisconsin.gov/document/statutes/2001/227.11
https://docs.legis.wisconsin.gov/document/statutes/2001/227.113
https://docs.legis.wisconsin.gov/document/statutes/2001/227.114
https://docs.legis.wisconsin.gov/document/statutes/2001/227.115
https://docs.legis.wisconsin.gov/document/statutes/2001/227.116
https://docs.legis.wisconsin.gov/document/statutes/2001/227.12
https://docs.legis.wisconsin.gov/document/statutes/2001/227.13
https://docs.legis.wisconsin.gov/document/statutes/2001/227.135
https://docs.legis.wisconsin.gov/document/statutes/2001/227.14
https://docs.legis.wisconsin.gov/document/statutes/2001/227.15
https://docs.legis.wisconsin.gov/document/statutes/2001/227.16
https://docs.legis.wisconsin.gov/document/statutes/2001/227.17
https://docs.legis.wisconsin.gov/document/statutes/2001/227.18
https://docs.legis.wisconsin.gov/document/statutes/2001/227.19
https://docs.legis.wisconsin.gov/document/statutes/2001/227.20
https://docs.legis.wisconsin.gov/document/statutes/2001/227.21
https://docs.legis.wisconsin.gov/document/statutes/2001/227.22
https://docs.legis.wisconsin.gov/document/statutes/2001/227.23
https://docs.legis.wisconsin.gov/document/statutes/2001/227.24
https://docs.legis.wisconsin.gov/document/statutes/2001/227.25
https://docs.legis.wisconsin.gov/document/statutes/2001/227.26
https://docs.legis.wisconsin.gov/document/statutes/2001/227.27
https://docs.legis.wisconsin.gov/document/statutes/2001/227.40
https://docs.legis.wisconsin.gov/document/statutes/2001/227.41
https://docs.legis.wisconsin.gov/document/statutes/2001/227.42
https://docs.legis.wisconsin.gov/document/statutes/2001/227.43
https://docs.legis.wisconsin.gov/document/statutes/2001/227.44
https://docs.legis.wisconsin.gov/document/statutes/2001/227.45
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46
https://docs.legis.wisconsin.gov/document/statutes/2001/227.47
https://docs.legis.wisconsin.gov/document/statutes/2001/227.48
https://docs.legis.wisconsin.gov/document/statutes/2001/227.485
https://docs.legis.wisconsin.gov/document/statutes/2001/227.49
https://docs.legis.wisconsin.gov/document/statutes/2001/227.50
https://docs.legis.wisconsin.gov/document/statutes/2001/227.51
https://docs.legis.wisconsin.gov/document/statutes/2001/227.52
https://docs.legis.wisconsin.gov/document/statutes/2001/227.53
https://docs.legis.wisconsin.gov/document/statutes/2001/227.54
https://docs.legis.wisconsin.gov/document/statutes/2001/227.55
https://docs.legis.wisconsin.gov/document/statutes/2001/227.56
https://docs.legis.wisconsin.gov/document/statutes/2001/227.57
https://docs.legis.wisconsin.gov/document/statutes/2001/227.58
https://docs.legis.wisconsin.gov/document/statutes/2001/227.59
https://docs.legis.wisconsin.gov/document/statutes/2001/227.60
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/statutes/2001/35.93
https://docs.legis.wisconsin.gov/document/statutes/2001/227.43
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20343
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20341
https://docs.legis.wisconsin.gov/document/statutes/2001/35.93
https://docs.legis.wisconsin.gov/document/statutes/2001/227.10

227.01 ADMINISTRATIVE PROCEDURE Updated 01-02Wis. Stats. Database 2

it is directed by the appropriate means applicable torther The (ys) Establishes a technical standard for abating nonpoint
factthat a named person serves a group of unnamed personsdhatcewater pollution under 281.16 (2)or (3) (c).
will also be décted does not make an order a rule. (z) Defines or lists nonattainment areas undass.23
(d) Relatedo the use of highways and is made known to the (za) Is a manual prepared unde27.15 (7)to provide agen
public by means of signs or signals. cieswith information on drafting, promulgation and legislative re
(e) Relates tdhe construction or maintenance of highways afiew of rules.
bridges,except as provided in s34.11 (1r) and85.025 (zb) Establishes a list of substances in groundwatethaird
() Relates to the curriculum of, admission to or graduati@ategories under $60.05
from a publiceducational institution, as determined by eachinsti (zc) Establishes aimventory or a hazard ranking under s.
tution. 292.31
(9) Relates to the use of facilities of a public library (zd) Establishes procedures for oil inspection deliection
(h) Prorates or establishes priority schedules for state payders.168.12
mentsunder s16.53 (10) (apr temporarily reallocates state mon  (ze) Relates to establishing features of anacedures for let
eysunder s20.002 (1). tery games, under §65.27 (1)
() Relates to military or naval fars. (zf) Establishes the list of properties on the state register-of his
() Relates to the form and content of reports, records-or &@ric places under €4.360r the list of locally designated historic
countsof a state, county or municipalficer, institution or agen placesunder s44.45

cy. (zg) Designates under30.41the lower WWsconsin state river
(k) Relates to expenditures by a state ageheypurchase of way.

materials equipment or supplies by or for a state ageocprint (zh) Implements the standard for the loweist@nsin stateiv-

ing or duplicating of materials for a state agency erwayas required under 80.455 (2) (c)

(L) Establishes personnel standards, job classifications or(zi) Lists responsible units, as defined i287.01 (9)and out-
salaryranges for state, county or municipal employees in the clag-stateunits, as defined in 87.01 (5) with an efective recycl

sified civil service. ing program under £87.11 (3).
(m) Determines water levels. (zj) Establishes continuing educational requirementseiair
(n) Fixes or approves rates, prices or gkar unless a statute€statebrokers and salespersons undei52.05 (1) (d)
specificallyrequires them to be fixed or approved by rule. (zk) Establishes guidelinesders.106.21 (2) (4) or (6) for

(o) Determines the valuation of securities held by an insur8ite Wisconsin service corps program undet@5.21
(p) Is a statistical plan relating to the administration of rate reg (zn) Establishes criteria and standards for certifying instruc

ulation laws under ch625 or 626. torsfor the trapper education program.
() Is a form the content or substantive requirements of which (zp) Establishes water quality objectives for priority-wa
areprescribed by a rule or a statute. tershedsor priority lakes under 281.65 (4) (dm)

(r) Is a pamphlet or other explanatory material that is not in (zd) Designates the Kickapoo valley reserve undét €1 (2)
tendedor designed as interpretation of legislation enforceatior (zs) Establishes geographical areas undé® <d.43for the ad
ministeredoy an agengybut which is merely informational in ha ministrationof Wisconsin works under s49.141t049.161
ture. (zt) Establishes a rate increase factor und&96.193 (2)or

(s) Prescribes or relates to a uniform system of accourgsyor anoverall rate of return under 596.193 (3)
person,ncluding a municipalitythat isregulated by the &€e of (zu) Establishes standards under sub¢tof ch. 254
the commissioner of railroads or the pUb“C service commission. (14) "Working day" meansny day except Saturd@unday

(sm) Establishes sentencing guidelines undér38.30 (1)c). andholidays designated in 230.35 (4) (a)

. 1991a. 39 254 269, 309, 315 1993 a. 16123 237, 349, 364, 419, 442, 481, 491
66.0903 103.49 103.50and229.8275 except that any action or 19954, 27215 227 289, 363 1997 a. 2735, 231, 237, 1999 a. 970; 1999 a. 150

inaction which ascertains and determines prevailing wage rate672 1999 a. 1672001 a. 38109
underss.66.0903103.49 103.50and229.8275s subject to judi A proceeding for the incorporation of a village is not a “contested case” under sub.
cial review under 227.40 (3). Westring vJames71 Ws. 2d 462238 N.W2d 695(1976).
Y Lo . Aflood plain zoning ordinancadopted by the DNR under s. 87.30 (1) was a “rule”
(u) Relates to computing or publishing the number of nursimgders. 227.01. Citizens for Sensible Zoning, IncDXR, 90 Wis. 2d 804 280
home beds to be added in each health planning area undeb4/2d702(1979). . _
150.33(1) rule: 1) is a regulation, standard, statement of poticgeneral order; 2§ of
: . generalapplication; 3) has thefett of law; 4) is issued by an agency; 5) is to imple

(um) Lists over—the—counter drugs covered by medisalst ment.interpret, or make specific legislation administered by the ageTtuy terms
anceunder s49.46 (2) (b) 6. i “rule” and “order” are mutually exclusive. i#VElec. Power Co.DNR, 93 Ws. 2d

. o 222,287 N.W2d 113 (1980).
(v) Establishes procedures used for the determination of alPrinciplesof statutory construction apply to the construction of rules. Law En

locationsas chages to agencies under2.865 (1) (fm) Eorcen)"lentStandards Board. \Lyndon Station101 Ws. 2d 472 305 N.W2d 89
. ’ ’ .. (1981).
(w) Establishes rates for the use of a personal automobile Urschoolboards are not “boards” under sub. (1). Racine Unified School District v
ders.20.916 (4) (a) Thompson107 Ws. 2d 657321 N.W2d 334(Ct. App. 1982).

. P _ . hena fundamental and well-defined public policy is evidenced by a rule; a dis
(x) Establishes rental policies for state-owned housing unQﬁﬁ;e from employment for refusal to violate that rule is actionablimkaiman v
s.16.004 (8) Beloit Memorial Hospital 168 Wis. 2d 12483 N.W2d 211 (1992).

(v) Prescribes measures to minimize the adverse envirenmehedefiiion of 04 Uider Sub. (1) 1 ppec: Plmoing cpprenticeSip:

tal impact of bridgeand highway constr_uctic_)n and maiqtenahce. Agenciesare subject to rule-making proceduresiaking discretionary choices
(yg) Relates tstandards for memorial highway deS|gnat|onsvenlf those choices are based on opinions obtt@ney general. Rule-making pro

authorizedunder s84.1045 ceduregdo not apply if the opinion describes what a law mandates. 683ty 363.
(i) Relates to standards for memorial highway designatiops7.02 Compliance with other statutes.  Compliance
authorizedunder s84.1042 with this chapter does not eliminate thecessity of complying
(yk) Relates testandards for memorial highway designationwith a procedure required by another statute.
authorizedunder s84.1038 History: 1985 a. 182

; e ; -~ Chapter227 contemplates the limited uskcivil procedure statutes that do not
(ym) Establishes conditions for a waiver to allow the bumm&)nflict with ch. 227. Vigner v State Medical Examining Boar@i81 Ws. 2d 633

of brush or other woody material unde87.07 (7) (e) 511 N.W.2d 874(1994).
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227.03 Application of this chapter . (1) This chapter ap 51.01(5)only if it is strictly necessary to a function of the agency
pliesto cases arising under .38 1993 stats.and ss76.39 andis supported by data demonstrating that necessity
76.48and76.91 (c) Eachperson décted by a rule is entitled to the same bene
(2) Exceptas provided in s108.105 only the provisions of fits and is subject to the same obligations as any other person un
this chapter relating toules are applicable to matters arising ouderthe same or similar circumstances.
0fs.66.191 1981 stats., 40.65 (2)289.33303.07(7) or303.21 (d) No rule may use any term removed from the statutes by
or subchll of ch. 107or ch.102 108 or 949. chapter83, laws of 1977
(3) Any provisionof s.227.42227.440r227.49that is incon (e) Nothing in this subsection prohibits the administrator of the
sistentwith a requirement of title 45 dfie code of federal regula division of merit recruitment and selection in the departnoént
tions does not apply to hearings held under4h. employmentrelations from promulgating rules relating to- ex
(3m) (a) This chapter does not apply to proceedings befopandedcertification under £230.25 (1n)
the department of workforce development relating to housing dis History: 1985 a. 1821987 a. 399

L 1 i i An agencys revised interpretatioof statute constituted administrative rule-mak
criminationunder s106.5Q except as prowded in $06.50 (6) ing under s. 227.01 (4) [now227.10] and declaratory relief under s. 227.40 was ac

(b) Only the provisions of this chapter relating to rules are agrdingly proper What constitutes a rule is discussed. Schoolwagsportation

plicableto matters arising out of protection against discriminatidrf: v: Division of Motor \ehicles 72 Wis. 2d 223240 N.w2d 403(1976).
Thelegislature may constitutionally prescribe a criminal penalty for the violation

in a pUbliC place of accommodation or amusement under of-an administrative rule. State@ourtney74 Ws. 2d 705247 N.W2d 714(1976).

106.52 A memorandum announcing general policies and specific criteria governileg all
i ; : jsionson good time for mandatory relegsaole violations was a “rule” and should

(4) The provisions Of. thls Ch"?‘pter relating tQ contested Casﬁ:%/ebeen promulgated properltate ex rel. Clifton.woung,133 Ws. 2d 193394

do not apply to proceedingsvolving the revocation of aftercare N.w.2d 769(Ct. App. 1986).

supervisionunder s48.366 (5)or 938.357 (5)the revocation of Aln atldmlinisgfag}/% ager;rc]y cannot reg_ttlrl]atetthe activitifst Otf anoﬂlﬁr agency or pro

parole extended supervision or probation, grant of probation, Qe oS S s e 24 460 826 N wod g -0 UhaEwge ¥

prisondiscipline, mandatory release unde8@2.11or any other

proceedingnvolving the care and treatment of a resident oran ig27.11 Extent to which chapter confers rule-making

mateof a correctional institution. authority. (1) Except as expressly providetijs chapter does
(4m) Subchaptetil does not apply to any decisiofian agen Not confer rule-making authority upon or augment the rule~mak

cy to suspend or restrict or not issue or renew a license if the ageg authority of any agency

cy suspends or restricts or does not issue or rémelicense pur (2) Rule-makingauthority is expressly conferred as follows:

suantto a memorandum of understanding entered into usder (a) Each agency may promulgate rules interpreting the provi

49.857 sionsof any statute enforced or administered by it, if the agency
(5) This chapter does not apply to proceedings of the clairagnsiderst necessary to &fctuate the purpose tfe statute, but

board,except as provided in $&75.05 (5)775.06 (7)and775.11 arule is not valid if it exceeds the bounds of correct interpretation.

(2). (b) Each agency may prescribe forms anacedures in con
(6) Orders of the elections board undes.66 (6)are not sub nectionwith any statute enforced or administered by it, if the
jectto this chapter agencyconsiders it necessary tdegftuate the purpose of the stat

(7) Exceptasprovided in s230.44 (4) (bm)this chapter does Ute, but this paragraph does not authorize the imposition of-a sub
notapply to proceedings before the personnel commissioain Stantiverequirement in connection with a form or procedure.
tersthat are arbitrated in accordance wit230.44 (4) (bm) ~ (c) Each agency authorized to exercise discretion in deciding

(7m) Exceptas provided in s101.143 (6s)this chapter does individual cases may formalize the general policies evolfriomg
not apply to proceedings in matters that are arbitrated undeftsdecisions by promulgating the policies as rules which the-agen
101.143(6s) cy shall follow until they are amended or repealed. A rule promul

(8) This chapter does not apply to determinations made by f3@tedin accordance with this paragraph is valid only tostkient
secretaryof administration or the secretary of revenue under Batthe agency has discretion to base an individual decision on the

229.50(1). policy expressed in the rule.

History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263 377 1995 a. (d) An agency may promulgate rules implementing or inter
27'55.6224106226m 9130 (4) 1995 a. 77227,351; 1997 a. 3191,237,283 1999  pretinga statute that it will enforce or administer after publication
a.82 of the statute but prior to the statgtefective date. A rule pro

mulgatedunder this paragraph may not takkeef priorto the ef
SUBCHAPTERII fective date of the statute t_hat it implements or interpre_ts_. _
(e) An agency may not inform a member of the public in-writ
ing that a rule is or will be in &ct unlesghe rule has been filed
ADMINISTRATIVE RULES unders.227.200r unless the member of the public requests that
information.
227.10 Statements of policy and interpretations of History: 1985 a. 1821991 a. 209

- discriminati ibi The Design ion of the Examining Board of Archi Professional-Engi
il povwied () et sgony e T S R R
pretation of a statute which it specifically adopts to govern its en ) )
forcementor administration of that statute. A statement of policg27.113 Incorporation of local, comprehensive plan -
or an interpretation of a statuteade in the decision of a contestedling goals. Each agencyvhere applicable and consistent with
case, in a private letter ruling unde?8.0350r in an agency deci thelaws that it administers, is encouraged to design the rules pro
sionupon or disposition of a particular matter as appieaispe Mulgatedby the agency to reflect a balance between the mission
cific set of facts does neender it a rule or constitute specificof the agency and the goals specified ih.£3 (2)
adoptionof a rule and is not required to be promulgatedragea ~ History: 1999a.9

(2) No agency may promulgate a rule which conflicts witho7 114 Rule making; considerations for small busi -
statelaw. ) _ o o ness. (1) (a) In this section, “small business” means a business
~(3) (@) No rule, either by its terms or in its application, magntity, including its afiliates, which is independently owned and
discriminatefor or against any person by reason of sex, raggperated and not dominant in its field, and which employs fewer
creed,color, sexual orientation, national origin or ancestry  than 25 full-time employees or which has gross annual sales of
(b) A rulemay discriminate for or against a person by reasdessthan $2,500,000. For purposes of a specific rule, an agency
of physical condition or developmental disability as defined in siay define small business to include meneployees or greater

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1993/76.38
https://docs.legis.wisconsin.gov/document/statutes/2001/76.39
https://docs.legis.wisconsin.gov/document/statutes/2001/76.48
https://docs.legis.wisconsin.gov/document/statutes/2001/76.91
https://docs.legis.wisconsin.gov/document/statutes/2001/108.105
https://docs.legis.wisconsin.gov/document/statutes/1981/66.191
https://docs.legis.wisconsin.gov/document/statutes/2001/40.65(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/289.33
https://docs.legis.wisconsin.gov/document/statutes/2001/303.07(7)
https://docs.legis.wisconsin.gov/document/statutes/2001/303.21
https://docs.legis.wisconsin.gov/document/statutes/2001/subch.%20II%20of%20ch.%20107
https://docs.legis.wisconsin.gov/document/statutes/2001/subch.%20II%20of%20ch.%20107
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20102
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20108
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/227.42
https://docs.legis.wisconsin.gov/document/statutes/2001/227.44
https://docs.legis.wisconsin.gov/document/statutes/2001/227.49
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/2001/106.50
https://docs.legis.wisconsin.gov/document/statutes/2001/106.50(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/106.52
https://docs.legis.wisconsin.gov/document/statutes/2001/48.366(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.357(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/302.11
https://docs.legis.wisconsin.gov/document/statutes/2001/subch.%20III%20of%20ch.%20227
https://docs.legis.wisconsin.gov/document/statutes/2001/49.857
https://docs.legis.wisconsin.gov/document/statutes/2001/775.05(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/775.06(7)
https://docs.legis.wisconsin.gov/document/statutes/2001/775.11(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/775.11(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/5.06(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/230.44(4)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2001/230.44(4)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2001/101.143(6s)
https://docs.legis.wisconsin.gov/document/statutes/2001/101.143(6s)
https://docs.legis.wisconsin.gov/document/statutes/2001/229.50(1)
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/1991/295
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/263
https://docs.legis.wisconsin.gov/document/acts/1993/377
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%206224
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%206226m
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/227
https://docs.legis.wisconsin.gov/document/acts/1995/351
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/acts/1997/191
https://docs.legis.wisconsin.gov/document/acts/1997/237
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/1999/82
https://docs.legis.wisconsin.gov/document/acts/1999/82
https://docs.legis.wisconsin.gov/document/statutes/2001/73.035
https://docs.legis.wisconsin.gov/document/statutes/2001/51.01(5)
https://docs.legis.wisconsin.gov/document/acts/1977/83
https://docs.legis.wisconsin.gov/document/statutes/2001/230.25(1n)
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1987/399
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%20223
https://docs.legis.wisconsin.gov/document/courts/240%20N.W.2d%20403
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20705
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%20714
https://docs.legis.wisconsin.gov/document/courts/133%20Wis.%202d%20193
https://docs.legis.wisconsin.gov/document/courts/394%20N.W.2d%20769
https://docs.legis.wisconsin.gov/document/courts/394%20N.W.2d%20769
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20450
https://docs.legis.wisconsin.gov/document/courts/626%20N.W.2d%2057
https://docs.legis.wisconsin.gov/document/statutes/2001/227.20
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1991/209
https://docs.legis.wisconsin.gov/document/oag/vol74-200
https://docs.legis.wisconsin.gov/document/oag/vol74-200
https://docs.legis.wisconsin.gov/document/statutes/2001/1.13(2)
https://docs.legis.wisconsin.gov/document/acts/1999/9

227.114 ADMINISTRATIVE PROCEDURE Updated 01-02Wis. Stats. Database 4

gross annual sales if necessary to adapt the rule tettsand (b) Rules that do notfafct small businesses directigclud
problemsof small businesses. A “smaillisiness” may also be-de ing, but not limited to, rules relating to county or municipal admin
fined in accordance with other standards establiglyeth agency istrationof state and federal programs.

by rule. History: 1985 a. 1821995 a. 2%.9116 (5) 1999 a. 9

(b) Whenever an agency establishefedintstandards for the . . .
definition of “small business” as authorized in p@), the stan 22/-115  Review of rules affecting housing. (1) DEFiNI-
dardsmayapply to either a single rule, a set of rules or every rul\S: In this section: o
promu|gated)y the agency]n any rule promu|gated by an agency (a) “Department” means the department of administration.
establishingifferent standards for the definition of “smhlisk (b) “State housing strategy plan” meansten developed un
ness”, the size or segment standards established by thehalile ders.16.31
be objective and, to the maximum extdaasible, uniform with (2) REPORTON RULES AFFECTING HOUSING. If a proposed rule
size or segment standards previously established by rules ofdltectly or substantially d@écts the development, construction,
agency. cost or availability of housing in this state, the department,

(2) When anagency proposes a rule that may have fetief throughthe division of housing, shall prepare a reporthe pre
on small businesses, the agency shall consider each of the-follpasedrule before it is submitted to the legislative councilf staf
ing methods for reducing the impact thie rule on small busi ders.227.15 The departmemhay request any information from
nesses: otherstate agencies, local governments or individuals garof

(a) The establishment ¢éss stringent compliance or reportingf""tionsm"jlt is reasonably necessary for the departmenefuare
requirementsor small businesses. hereport. The department shall prepare the report within 30 days

(b) The establishment of less stringent schedules or deadliﬁggrthe rule is submitted to the department.
for compliance or reporting requirements for small businesses, (3) FINDINGS OF THE DEPARTMENTTO BE CONTAINED IN THE RE-
() The consolidation or simplification of compliance or rePORT. (a) The report of the department shall contain information
porting requirements for small businesses aboutthe effect of the proposed rule on housing in this state, in

- cludinginformation on theffect of the proposed rule on all of the
(d) The establishment plerformance standards for small busifo|lowing:
nessego replace design @perational standards required inthe 1 e pojicies, strategies and recommendations of the state

rule. _ _ _housing strategy plan.
(e) The exemption of small businesses from any or all require 5 The cost of constructing, rehabilitating, improving or

mentsof the rule. , . maintainingsingle family or multifamily dwellings.
(3) Theagency shall incorporate into the proposed rule any of 3. The purchase price of housing.

the methods specified under sifB) which it finds to be feasible, - . .
unlessdoing so would be contrary to the statutory objectives ;4 The costand availability of financing to purchase or devel
which are the basis for the proposed rule. op housing. o
(4) In addition to the requirements unde227.17 the agency 5. Housing costs, as defined irl§.30 (3) (ajand(b).
shall provide an opportunity for small businesses to participate in (b) The report shall analyze the relative impact of thectf
the rule-making process, using one or mofethe following ©f the proposed rule on low- and moderate-income households.
methods: (4) AppLicaBiLITY. This section does not apply to egesncy
(a) The inclusion in the notice under227.17of a statement rulespromulgated under 827.24
that the rule may have an impact on small businesses. (5) RULE-MAKING AUTHORITY. The department mgyromut

(b) The direct notification of any small business that ey 9ateany rules necessary for the administration of this section.
affectedby the rule. History: 1995 a. 308

the(faleTgﬁ :%g?ﬁ&;;ggggg hearings concerning the impact 957 115 Rules to include time period. (1) Eachproposed
) " rule submitted to théegislative council under 227.15that in

(d) The use of special hearing procedures to retheceost or cludesa requirement for a business to obtain a permit, as defined
complexity of participation in the rule-making process by smalh s.560.41 (2) shall specify the number of business days, ealcu
businesses. latedbeginning on the day a permit application is received, within

(5) Prior to the notice required under 227.17 (1) (a)the whichthe agencyvill review and make a determination on a-per
agencyshallnotify the secretary of commerce and the small-bushit application.
nessombudsman clearinghouse that it proposes to promulgate g2) If any existing rule does not comply with sih), the
rule that will have an ééct on small businesses. agencythat promulgated the rule shall subitatthe legislative

(6) Whenan agencyunder s227.20 (1) files with the revisor councila proposed revision of thiale that will bring the rule into
arule that is subject to this section, the agency shall include withmpliancewith sub.(1). The legislative council sta§ review
therule a summary of the analysis preparader s227.19 (3) (e) of the proposed revision is limited to determinimgether or not
anda summary of the commentdthe legislative standing com the agency has complied with this subsection.
mittees,if any. If the ruledoes not require the analysis under s. (3) Subsection§l) and(2) do not apply to a rule if the rule, or
227.19(3) (e) the agency shall include with the rule a statemeataw under which the rule was promulgatefgetfve prior to Ne
of the reason for the agensyletermination under 227.19 (3m) vemberl7, 1983, contains a specification of a time periodédor
The revisor shall publish the summaries or the statement in thiew and determination on a permit application.
registerwith the rule. (4) If an agency fails to review and ma#eletermination on

(7) Eachagency shall, during the 5-year period beginningpermit application within théme period specified in a rule or
with January 1, 1984, review the current rules of the agivaty law, for each such failure the agency shall prepare a report and
werein effect prior to that date and shall considegthods of re  submitit to the business development assistance center Vaithin
ducingtheir impact on small businesses as provided under sbhsinessiays of the lastlay of the time period specified, setting
(2). If any method appears feasible, the agesi@ll propose an forth all of the following:
amendmento the rule. No review is necessary for any rule that (a) The name of the person who submitted the permit applica

is repeale_d durirlg the 5-year period. tion and the business activity for which the permit is required.
(8) This section does not apply to: (b) Why the review and determination were not completed
(&) Rules promulgated under227.24 within the specified time period and a specification of the revised
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time period within which the review and determination vod disapprovethe statement of the scope of the proposed rule within
completed. 30 days after the statemeaatpresented to the individual or body

(c) How the agency intends to avoid such failinethe future. the statement is considered to be approved.

(5) If an agency fails to review and makeletermination on  (3) Theagency shall send the statemerthefscope of a pro
a permit application within théme period specified in a rule or posedrule to the revisor for publication in the registedn the
law, upon completion of the review and determination for that apameday thatthe agency sends the statement to the rewiser
plication, theagency shall notify the business development assiggencyshall send &opy of the statement to the secretary of ad
ancecenter ministration. The individual or body with policy—makingpwers
(6) (a) An agencys failure to review and make a determinaoVverthe subject matter offgroposed rule may not take action on
tion on a permit application within the time period specified in @statement of the scopé the proposed rule until at least 10 days
rule or law does not relieve any person from the obligation to safter publication of the statement in the register
curea requirecpermit nor dect in any way the agensyauthority (4) This section does not apply to egency rules.
to interpret the requirements of or grant or deny permits. History: 1995 a. 106
(b) If a court finds that an agency failedraview and make )
a determination on a permit application witttime time period 227.14 Preparation of proposed rules. (1) Form AND

specifiedin arule or law that finding shall not constitute groundsSTYLE. In preparing a proposed rule, an agency shall adhere sub
for declaring the agency/'determination invalid. stantiallyto the form and stylesed by the legislative reference

History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 27 bureauin the preparation of bill drafts and the form and style-spec
ified in the manual prepared by the legislative cowstall and the
227.12 Petition forrules. (1) Unless the right to petitiofor ~ revisorunder s227.15 (7) To the greatest extent possible, an
arule is restricted by statute to a designated group or uthiessagencyshall prepar@roposed rules in plain language which can
form of procedure foa petition is otherwise prescribed by statutdye easily understood.
amunicipality an association which is representative of a farm, (1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
labor, business or professional group,asmy 5 or more persons RULESBASED ON FEDERAL REGULATIONS. (a) Notwithstandingub.
havingan interest in a rule may petition an agersryuesting it to (1), anagency may use the format of federal regulations published
promulgatea rule. in the code of federal regulations in preparing a proposed rule for
(2) A petition shall state clearly and concisely: publicationor distribution and in preparing a proposed rule fer fil
(a) The substance or nature of the rule making requested.ing if the agency determines that all or part of a statéronmen
(b) The reason for the requestd the petitioners’ interest in tl régulatory program is tbe administered according to stan
the requested rule. dard;,requwements or methoq_s which are identical to standards,
requirement®r methods specified faill or part of a federal envi

qu((a(;)teglrjvleéerence to the agensyauthority to promulgate the-re ronmentalregulatory program.

(3) Within areasonable period of time after the receipt of f (b) INotvaith_standingI_s%li:L),_ anhagency rr;?y uselthe folrm_at of
petition underthis section, an agency shall either deny the petitidfderalregulations published in the code of federal regulaiions

in writing or proceed with the requested rule making. If the-agef{€Paringa proposedule for publication or distribution and in
cy denies the petition, it shall promptly notify the petitionethef Preparinga proposed rule for filing the agency determines that
denial,including a brief statement of the reason for the denial. 8f Or part of a state environmental regulatory program is atbe

the agency proceeds with the requestaié making, it shall fel Ministered according to standards, requirements or methods
low the procedures prescribed in this subchapte’r which are similar to standards, requirememtsnethods specified

History: 1985 a. 182 for all or part of a federal environmental regulatory program.
(1s) EXCEPTION; PREPARATION OF CERTAIN RULES BASED ON

227.13 Advisory committees and informal consulta - FEDERALFooDCODE. Notwithstanding suk{1), if the department
tions. An agency may use informabnferences and consulta of agriculture, trade and consumer protection or the department of
tionsto obtain the viewpoint and advice of interested persons wiiBalthand family services prepares a proposed rule based on the
respecto contemplated rule makingsn agency also may appointmodelfood code published by the federal food and drug adminis
a committee of experts, interested personsepresentatives of tration,the proposed rule may be in the format of the model food
the public to advise itvith respect to any contemplated rule makcode.
ing. The committee shall have advisory powers only (2) AnALysis. (a) An agency shall prepareplain language

History: 1985 a. 182 ananalysis of each proposed rule, which shall be printedtiagth
proposedrule when it is publishedr distributed. The analysis
227.135 Statements of scope of proposed rules.  gpajiinclude a reference to each statute that the proposed-ule in
(1) An agency shall prepare a statement of the scope of any Hllgyrets each statute that authorizes its promulgation, each related
thatit plans topromulgate. The statement shall include all of tlﬁatuteor related rule and a brief summary of the proposed rule.

following: . . .
e L (b) If the proposed rule is prepared in the format authorized un
(@) A description of the objective of the rule. dersub.(1m), the analysis shall include a reference to the federal
(b) A description of existing policies relevant to tike and regulationupon which it is basedf the proposed rule is prepared
of newpolicies proposed to be included in the rule and an analygithe format authorized under sgibm) but differs from the fed
of policy alternatives. eralregulation as permitted under s(im) (b) the analysis shall
(c) The statutory authority for the rule. specifyeach portion of the proposed rule thated from the fed
(d) Estimates of the amount of time that state employees véiial regulation upon which it is based.
spendto develop the rule and of other resources necessary to de(3) REFERENCETO APPLICABLE FORMS. If a proposed rule re
velopthe rule. quiresa new or revised form, an agency shall include a reference
(2) Until the individual or body with policy-making powersto the form in a note to the proposed rule and shall attatteto
overthe subject matter of a proposed rule approves a statemerftfgposedule a copy of the forror a description of how a copy
the scope of the proposed rule, a statgloyee or dicial may not may be obtained. The revisor shall insert the reference in the code
performany activity in connection with drafting the proposed rul@sa note to the rule.
exceptfor an activity necessary to prepare the statemethieof  (4) FiscALESTIMATES. (a) An agency shall prepare a fiscal es
scopeof the proposed rule. If the individual lmody with policy— timatefor eachproposed rule before it is submitted to the legisla
makingpowers over the subject matter of a proposed rule does tia¢ council staf under s227.15
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(b) The fiscal estimate shall include the major assumptioasction. With the consent of the director of the legislative council
usedin its preparation and a reliable estimate of the fiscal impastaff, the review period may be extended for an additional 20
of the proposed rule, including: working days. The legislative council dtahall act as a clearing

1. The anticipated &fct on countycity, village, town, school housefor rule drafting and cooperate with the agency and the revi
district, technical college district and sewerage district fiscal ligorto:
bilities and revenues. (a) Review thestatutory authority under which the agency in

2. A projection ofthe anticipated state fiscafeft during the tendsto promulgate the proposed rule.
currentbiennium and a projection of the net annualized fiscal im (b) Ensure that the promulgation procedures required by this
pacton state funds. chapter are followed.

(c) If a proposed rule interpreting or implementing a statute has(c) Review proposed rules for forstyle and placement in the
no independent fiscal f&fct, the fiscal estimate prepared undegode.
this subsection shall be based on the fisdalotfof the statute. (d) Review proposed rules to avoid conflict withdoplication

(d) If a proposed rule is revised so that its fisd@lofis signift  of existing rules.
cantly changed prior to its issuance, an agency shall prepare a rq) Review proposed rules for adequate references to related
visedfiscal estimate before promulgating the rule. The agengy.

. - - ) . - atutesrules and forms.
shall give notice of a revised fiscal estimate in the same manner

thatnotice of the original estimate is given. () Review proposed rules for claritgrammay punctuation
anduse of plain language.

(4m) NOTICE OF SUBMITTAL TO JOINT LEGISLATIVE COUNCIL ; . . .
STAFF. On the saméay that an agency submits a proposed rule to (9) Reviewproposed rules to determine potential conflicts and
the joint legislative council stafinder $227.15 the agency shall © makecomparisons with related federal statutes and regulations.
preparea written notice of the agensysubmittal to the joiregis (h) Review proposed rules for compliance with the require
lative council staf. The notice shalinclude a statement of the mentsof s.227.116
dateon which the proposed rule has been submitted to the joint(i) Streamline and simplify the rule-making process.

legislativecouncil staffor review of the subject matter of tigeo- (3) AssISTANCETO coMMITTEES. The legislative council staf
posedrule and of whether a public hearing on the proposed riggallwork with and assist the appropriate committees of the legis
is required, and shall identifthe oganizational unit within the |ature during the rule-making process. The legislative council
agencythat is primarily responsible for thromulgation of the  staff mayinclude in its report recommendations concerning pro
rule. The notice shall be approved by the individual or body withosedrules which the agency shall submit with the notice required
policy-makingpowersover the subject matter of the propose@inders.227.19 (2)

rule. The agency shall send the notice to the revisor for publica (4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When

tion in the register On the same day that the agency sends e RQerthe rule-making authority of an agencyelsninated or sig
tice to the revisarthe agency shall send a copy of the notice to thicantly changed by the repeal, amendment or creation of-a stat
secretaryf administration. ute, by the interpretive decision of a court of competent
(5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency jyrisdiction or for any othereason, the legislative council gtaf
uponrequest, shall make available to the public at no cost a Cé‘méll notify the joint committee for review of administrative rules
of any proposed rule, includirtge analysis, fiscal estimate andhngthe appropriate committees of edwuse of the legislature as
anyrelated form. . ) determinedby the presiding diter of each house. Th&ibsee
(6) WiTHDRAWAL OF A RULE. (&) Notwithstanding £227.01  tjon applies whether or not the rules of the ageareyunder re
(10), in this subsection, “proposed rule” means all of the agencyjiew by the legislative council sfadt thetime of the change in
proposalto promulgate a rule. rule-makingauthority
(b) An agency may withdraw a proposed rule at any time prior (5) AnnUAL RepORT. The legislative council staghall submit
to filing under s227.20by notifying the presiding &€er of each an annual report to the chief clerk of each house of the legislature,
houseof the legislature and the legislative council fs#fits  for distribution to the legislaturender s13.172 (2) and to the
intentionnot to promulgate the proposed rule. governorsummarizing any action takemd making recommen
(c) A proposed rule shall be considered withdrawn on Decegationsto streamline the rule—-making processl eliminate obso
ber31 of the 4th year after the year in which it is submitted to tkete, duplicative and conflicting rules.
legislativecouncil stafunder s227.15 (1) unless it has been filed (6) PusLic LIaISON. The legislative council staghall assist
in the ofice of the revisor under 827.20 (1)or withdrawn by the the public in resolving problems related to rules. Bssistance
agencybefore that date. No action byesislative committee or shallinclude but is nolimited to providing information, identify
by either house of thiegislature under £27.19delays the date ing agencypersonnel who may be contacted in relation to rule—
of withdrawal of a proposed rule under this paragraph. makingfunctions, describing the location where a copag rule,
History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 1061999 a. 9 proposedule or form isavailable and encouraging and assisting

227.15 Legislative council staff. (1) SUBMITTAL TOLEGIS- participationin the rule-making process. o .

LATIVE COUNCIL STAFF. Prior to a public hearing on a proposed rule_(7) RULESPROCEDURESWANUAL. Thelegislative council staf

or, if no public hearing is required, prior to notice undex2g.19 ~andtherevisors bureau shall prepare a manual to provide agen

an agency shall submit the proposel to the legislative council cieswith information on drafting, promulgation and legislative re

staff for review The proposed rule shall be in the form require€W Of rules.

unders.227.14 (1) and shall include the material required under HiStoy: 1985 a. 1821987 a. 1861989 a. 312001 a. 104

S.227.14 (2)to (4). An agency may not hold a public hearing o

aproposed rule or give notice unde227.19until after it hage-

ceiveda written report of the legislative council $tedview of the . - - X -

proposecule or ur?til aftethe in%ial review period of 20 working noticeand pUbI.'C hearing as prowd_ed in 227.17and2_27.18

daysunder sub(2) (intro.) whichever comes first. An agency . (2) Subsectior1) does noapply if any of the following con

may give notice of a public hearing prior to receipt of the legis|&litions exist:

tive council staf report. This subsection does not apply to rules (b) The proposed rule brings an existing rule into conformity

promulgated under 827.24 with a statute that has been changeeracted or with a control
(2) ROLE OFLEGISLATIVE COUNCIL STAFF. The legislative coun ing judicial decision.

cil staf shall, within 20working days following receipt of apro  (c) The proposed rule is promulgated und@23..24 in which

posedrule, review the proposed rule in accordance with this sutasethe agency shall hold a hearing unde227.24 (4)

%27.16 When hearings required. (1) Except as provided
undersub.(2), all rule making by an agency shall be preceded by
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(d) The proposed rule is being promulgated at the direofion (e) The fiscal estimate required unde27.14 (4) or a sum
the joint committee for review of administrative rules under snary of the fiscal estimate anddascription of how a copy of the
227.26(2) (b) full fiscal estimate may be obtained from the agency at ngehar

(e) The proposed rule and tfiscal estimate required under s. () If the proposed rule will have arfadt on smalbusinesses,
227.14(4) are published in the notice section of the register witi defined under 227.114 (1) aninitial regulatory flexibility
a statement that the proposed rule Wil promulgated without analysis which shall contain a description of the types of small
public hearing unless a petition is received by the agency wittiisinessethat will be afected by the rule, a brief description of
30days after publication of the notice, sigtgcany of the follow e proposed reporting, bookkeeping and other procedures re
Ing: ] ) quiredfor compliance with the rule and a description of the types

1. Twenty-five natural persons who will befedted by the of professional skills necessary for compliance with the rule.
proposedule. _ (g) Any additional matter required by statute.

2. A municipality that will be dected bythe proposed rule. 4y An‘agency may modify a proposed rule prior to a hearing

3. An association which is representative of a farm, labqgithout providing additional notice under this section if the modi
businessor professional group that will befeted by the pro  ficationis germane to the subject matter of the proposed mile.
posedrule. this subsection, an agensyproposal to delete part of a proposed

(3) If the agency receives a petition under £Bp(e) it may yje for which noticewas given under sukil) shall be treated as
not proceed with the proposedle until after it has given notice agermane modification of the proposed rule.

and held a public hearing under 827.17and227.18

(4) Theexemptions in suk{2) do not apply if another statute
specificallyrequires the agendyg hold a hearing prior to promul
gatingthe proposed rule under consideration.

(5) If a hearing is not required becausawfexemption under ™\ 1955 5 1821085 a. 332.253 1987 a. 2531995 a. 106
SUb‘(z)’ the agency may hold a hearlng on the proposed rule und@’hangesn a proposed rule after notice was publistiebhot so alter the scope of
§8.227.17and227.18 the proposed rule as to require a second hearing. Brown Caudi38,103 Wis.

(6) Forthe purpose o$oliciting public comment, an agency?2d 37 307 N.W2d 247(1981).
may hold a hearing on the general subject matter of possible or an )
ticipatedrules before preparingmoposed rule in draft form. A 227.18 Conduct of hearings. (1) An agency shall hold a
hearingheld underthis subsection does not satisfy the requirgoublic hearing at the date, time and place designated intiee
mentof sub.(1) with respect to the promulgation of a specific-proof hearing. The person conducting the hearing shall:
posedrule. (a) Explain the purpose of thearing and describe how testi

History: 1985 a. 1821995 a. 106 monywill be received.

. . S : (b) Atthe beginning ofhe hearing, present a summary of the
227.17 Notice of hearing. (1) If a hearing is required, thefactualinformation on which the proposed rule is based, including

agencyshall any information obtained from aadvisory committee, informal
(a) Send written notice of the hearing to the revisor for pUb“C%])nferenca)r consultation.

tion in the register and, if required, publish the notice in a loc ) )
newspaper. (c) Afford each interested person or a representative the-oppor

(b) Send writtemotice of the hearing to each member of thibNitY t0 present facts, opinions ogaments in writing, whether
legislaturewho has filed a written request for notigith the revi  OF Not there is an opportunity to present them orally
sor. Upon request, the revisor shall furnish an agency with the (d) Keep a recordf the hearing in a manner the agency censid
nameand address of each legislator who has requested noticersdesirable and feasible.

(bm) Send written notice of the hearing to the secretary-of ad (2) The person conducting the hearing may:
ministrationon the same day that the notice is gerhe revisor () Limit oral presentations if the hearing would be unduly

(5) Failureof any person to receive notice of a hearing on pro
posedrule makingis not grounds for invalidating the resulting
rule if notice ofthe hearing was published as provided in élip.

(@)

underpar (a). lengthenedy repetitious testimony
(c) Take any action it considers necessary to provide notice to(h) Question or allow others present to question the persens ap
otherinterested persons. pearing.

(2) The notice under sul{1) shall be given at least 10 days ¢y administer an oath orfifimation to any person appearing.
prior to the date set for a hearing. Notice through the register is

consideredo have been given on the first or 15th day of the month (d) Continue or postpone the hearinga specified date, time

following publication orif applicable, on the date prescribed un2ndplace.
ders.227.22 (4) (3) (a) Ifthe agency dicer or a quorum of thboard or com

(2m) Thenotice under sutfl) shall be approved by the iadi MiSSioN respon5|bl_e for promulgating _the proposed _ruIe is not
vidual or body with policy-making powers over the subject matt@feésen@t the hearing, the procedures in this subsection apply
of the proposed rule. (b) At the beginning of the hearing, the person conducting it

(3) The notice under sulfl) shall include: shallinform those present that any person who presents testimony

(a) A statement of the date, time and place of the hearing.@tthe hearing may present his or hgyuament to the agencyfof

(b) Either the text of the proposed rule in the form specified fff" poard or commission prior to p(omu!gatlohthe propqsed
5.227.14 (1) oran informative summary of thefett of the pre  'ule if the request to do so is made in writing at the hearing.
posedrule. If theagency chooses to publish an informative sum (C) If required bythe agency dicer, board or commission, an
mary rather than the full text of a proposed rule, the notice shallgumenthall be presented to the agency in writing. If ogliar
include a description of how a copy of the text may be obtaingtentsare permitted, the agencyioér, board or commission may
from the agency at no clge. imposereasonable limitationsn the length and number of-ap

(c) A reference to the statutory authority under which the-agePearanceso conserve time and preclude undue repetition.
cy proposes to promulgate the proposed ruletarahy statute  (d) If a record of the hearing has been madgyraentsbefore
which the proposed rule interprets. the agency dicer, board or commission shall be limited to the re

(d) An analysis of the proposed rule. cord of the hearing.
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(4) The procedures required by this section do not supersede 2. A summary of issues raised by small businesses during the
proceduresequiredby any statute relating to a specific agency drearingson the proposed rule, any changes in the proposed rule

to the rule or class of rules under consideration. as a result of alternatives suggested by small businesses and the
History: 1985 a. 182 reasongfor rejecting any alternatives suggested by small-busi
nesses.

227.19 Legislative review prior to promulgation. : .
) STATEME%ITOFPURPOSERULE—MpAKING POWFI;RS. (a)gArticIe v 3. The nature of any reports and the estimated cost of their

of the constitutiorof this state vests in the legislature the powé}reparatlorby small busmesses that must comply with the rule.

to make laws, and thereby éstablish agencies and to designate 4: Thenature and estimated cost of other measures and-invest

agencyfunctions, budgets and purposésticle V of the constitt mentsthat will be required o$mall businesses in complying with

tion of this state chaes the executive with the responsibility tgherule.

expediteall measures which may be resolved upon by the legisla 5. Theadditional cost, if anyto the agency of administering

ture. or enforcing a rule which includemy of the methods specified
(b) The legislature recognizes the néedeficient adminis ~ unders.227.114 (2)

tration of public policy In creating agencies and designating their 6. The impact on public health, safety and welfare, if, any

functionsand purposeshe legislature may delegate rule—-makingausedoy including in the rule angf the methods specified under

authorityto these agencigs facilitate administration of legisla S.227.114 (2)

tive policy. The delegation of rule—-making authority is intended (3m) ANALYsIsNOTREQUIRED. The final regulatorylexibility

to eliminate the necessity of establishiagery administrative as analysisspecified under su§3) (e)is not required for any rule if

pectof general public policy by legislatiorin so doing, however theagencyafter complying with 227.114 (1)to (5), determines

the legislature reserves to itself: thatthe rule will not have a significant economic impact cula
1. The right to retract any delegatiofirule—making auther stantialnumber of small businesses.
ity. (4) CommiTTEE REVIEW. (@) Notice of eferral. Upon receipt

2. The right to establish any aspect of general policy by-legRf notice that roposed rule has been referred to a committee un
lation, notwithstanding any delegatiari rule-making authority der sub.(2), the chairperson or chairpersons of the committee

3. The right and responsibility to designate the method fgpallnotify, in Writing, eagh committee.member of the referral.
rule promulgation, review and modification. (am) Committeemeeting. A committee may be convened

4. The right to delay or suspend the implementation of arggonthe call of its chairperson or cochairpersons.to. revipv_ma
rule or proposed rule while under review by the legislature. sedrule. A committee may meet separately or jointly with the
othercommittee to which the notice and report were referfed.

(2) NOTIFICATION OF LEGISLATURE. An agency shall submit a ) : : -
notice to the presiding éiter of each house of the Iegislaturecomm'tteerm‘.y hold a publlc.hearlng to review a prgposed rule.
(b) Committee eview period. 1. Except as provided under

whena proposed rule is in final draft form. The notice shall be bd5. th ) ) od f h h d
submittedin triplicate and shall be accompanied by a report in tffdPd->-, the committee review period for each committee extends

form specified undesub.(3). A notice received under this sub fOF 30 days after referral under s¢). If the chairperson or the
sectionon or after September 1 of an even—numbered stet cochairpersonsf a committee take either of the following actions

be considered received on the first day of the next regular sesSfji{iin the 30-day period, the committee review period for that
of the legislature. Each presidindioér shall, within 7 working cOmmitteeis continued for 30 days from the date the fation
daysfollowing the day on which the notice and report are rdS taken: S _ _
ceived,refer therrto one committee, which may be either a stand @ Request in writing that the agency meet with the committee
ing committee or a joint legislative committee created by éaw  t0 review the proposed rule. The continuation of the review period
ceptthe joint committee for review of administrative rules. Thieginson the date the request is sent to the agency
agencyshall submit to the revisor for publication in the register a b. Publish or post notice that the committee will hold a meet
statementhat a proposed rule hlheen submitted to the presidinging or hearing to review the proposed rule and immediately send
officer of each house of the legislature. Each presidifigeof acopy of the notice to the agencyhe continuation of theeview
shallenter a similar statement in the journal of his or her housgeriodbegins on the date the notice is published or posted, which
(3) Form OF REPORT. The report required under siB) shall  everis earlier
bein writing and shall include the proposed rule in the fepmci 2. If a committee, by a majority vote of a quorofithe com
fied in 5.227.14 (1) the materiabpecified in s227.14 (2)to (4), mittee, recommends modifications in a proposed rule, and the
acopy of any recommendations of the legislative councilataf agencyin writing, agrees tonake modifications, the review peri
ananalysis. The analysis shall include: od for both committees is extended either to the 10th working day
(a) A statement explaining the need for the proposed rule.following receipt by the committees of the modified proposed rule

(b) An explanation of any modification made in the proposedf t0 the expiration of the review period under subdwhichever
rule as a result of testimony received at a public hearing. is later  There is no limit either on the numberrobdification

(c) A list of the persons who appeared or registered for ggréementshat may be entered into or on the time within which
againstthe proposed rule at a public hearing. modificationsmay be made.

(d) A response to the legislative council Stacommenda 3. An agency mayon its own initiative submit a germane
tions under s227.15indicating: modificationto a proposedule to a committee during its review

. . . eriod. If a germane modification is submitted within the final 10

L Actl:eptance of the recommendatlons in whole orin pargaysof a committee review period, the review period for both

2. Rejection of the recommendations in whole or in part. committeess extended for 10 working days. If a germane modifi

3. The specific reason for rejecting any recommendation.cationis submitted to a committee after the committee in the other

(e) Except as providednder sub(3m), for all proposed rules househasconcluded its jurisdiction over the proposed rule, the ju
thatwill have an diect on smalbusinesses, as defined under gisdiction of the committee of the othéouse is revived for 10
227.114(1), a final regulatory flexibility analysis, which shallworking days. In this subdivision, an agersproposal to delete
containas muchinformation about the following as the agencyartof a proposed rule under committee review shall be treated as
can feasibly obtain and analyze with its existis@af and re agermane modification of the proposed rule.
sources: 4. An agency maynodify a proposed rule following the cem

1. The agency reason for including or failing to include inmitteereviewperiod if the modification is germane to the subject
the proposed rulanyof the methods specified unde227.114 matterof the proposed rule. If a germane modification is made,
(2) for reducing its impact on small businesses. the agency shall recall theroposed rule from the chief clerk of
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eachhouse of the legislature. The proposed mith the germane a. Request in writing that the agency meet with the joint-com
modification,shall be resubmitted to the presidinfjcafr in each mitteefor review of administrative rules to review the proposed
houseof the legislature as provided in s@®) and thecommittee rule. The continuation of the review period begins on the date the
review period shall begin agairf-ollowing the committee review requesis sent to the agency

period,an agency may nohake any modification thatis notger b publish or post notice that the joint committeerésiew
maneto the subjecmatter of the proposed rule. In this subdiviof administrative rules will hold a meeting or hearing to rextreav
sion,an agency proposal to delete part of a proposed rule undgfoposedrule and immediately send a copfthe notice to the
committeereview shall be treated as a germane modificaifon agency. The continuation of the review period begins ondéte
the proposed rule. _ the notice is published or posted, whichever is earlier
5. If a committeén one house votes to object to a proposed 2 |f the joint committee for review afdministrative rules, by
rule under par(d), the chairperson or cochairpersons ofdaer 4 majority vote of a quorum of the committee, recommends-modi
mitteeshall immediately notify the chairperson or cochairpersogationsin a proposed rule, and the agerioywriting, agrees to
of the committee to which the proposed rule was referrédein yakemodifications, the review peridar the joint committee for
otherhouse. Upon receipt of the notitiee review period for the reyiew of administrative rules is extended either to the 10th work
committeein the other house immediately ceaaed no further ihg day following receipby the joint committee of the modified
actionon the proposed rufeay be taken under this paragraph, byroposedtule or to the expiration of the review period under subd.
the committee may proceed under p@) to object to the pro 1 whichever is later There is no limit either on the number of
posedrule. modificationagreements that may be entered into or on the time
6. If a committee has not concluded its jurisdiction over a preiithin which modifications may be made.
posedrule before the day specified undet3.02 (1)for the next 3. If both committees object to a proposed rule, each objection

legislatureto convene, that jurisdiction immediately ceases anfgsa se ; ; P ; ;
9 X ' O parate review period beginning on the date of its receipt.
within 7 working days after that date, the presidirigeef of the 4. If the jointcommittee for review of administrative rules has

appropriatehouse shall refer the proposed nidehe appropriate R

standingcommittee or joint legislative committee created by, lafOt concluded its jurisdiction over a proposed rule beforeléye

exceptthe jointcommittee for review of administrative rules, agPecifiedunder s13.02 (1)ior the next legislature to convene, that

providedunder sub(2). The committee review period thaas Jurisdictionimmediately ceases andiithin 7 working days after
thatdate, the presiding fider of the appropriate house shall refer

interruptedby the loss of jurisdiction under this subdivisimom d rule 1o the ioiebmmittee f . f administr
tinuesfor the committee to which the proposed rule is referred ui€ ProPosed rule to the joisommittee for review of administra
e rules. The committee review period that was interrupted by

der this subdivision beginning on the date of referral under t e loss of jurisdiction undethis subdivision continues for the

subdivision. joint committee for review of administrative rules to which the

(c) Agency not to mmulgate rule during committeeview. Jproposedtule is referred undethis subdivision beginning on the
An agency may not promulgate a proposed rule during the cofide of referral under this subdivision.
mittee review period unless bottommittees waive jurisdiction

overthe proposed rule prior to the expiration of the review period. (€) Agency not to mmulgate r:JIe during joint gomlmittee-hr_ "
A committee may waive its jurisdiction by adopting, byaority  VI€W- An agency may not promuligate a proposed rule to which a
vote of a quorum of the committee, a motion waiving the commitoMmMitteehas objected unless the joint committee for review of
tee’sjurisdiction. The committee shall report its action in Wrmngdmln!stratlverulgs, under pafd), nonconcurs in thaction of the

to the joint committee for review of administrative rules within 20mmittee.or until a bill introduced under pge) fails to be en
working days after the waiver action. acted. An agency may promulgate any part of a proposedaule

(d) Committee action.A committee, by a majority vote af whichmo objection has been made.

quorumof the committee during the review period under (y (d) Joint committee actionThe joint committee for review of
may object to a proposed rule for one or more of the following re@dMinistrativerules may nonconcur in a committeebjection to
sons: aproposed rule by voting to nonconcur during the review period

underpat (b). If the joint committee for review of administrative
rulesobjects to a proposed rule, an agency may not promtigate
eproposecrule until a bill introduced under pde) fails to be en

1. An absence of statutory authority
2. An emegency relating to public health, safety or welfar

3. Afailure to comply with legislative intent. acted. The joint committee for review of administrative ruteay
4. A conflict with state law object to a proposed rule only for one or more of the reasons speci
5. A change in circumstancesice enactment of the earliesfied under sub(4) (d).
law upon which the proposed rule is based. (e) Bills to prevent pomulgation. When the joincommittee
6. Arbitrariness and capriciousness, or imposition of an ufor review of administrative rules objects to a proposed rule it
duehardship. shall, within 30 days of the date of the objectioriroduce in each

(e) Part of a prosed rule.An agency may promu|gate anyhol,!seof the Iegislature, .for _(Ionside_rational‘ty r(_agular Session,
part of a proposed rule which is not objected to by a committe®bill to support the objection. Wfin 10 working days after
(5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES. introduction,the presiding dicer of each housef the legislature
(a) Referral. If a committee objects to a proposed rule, the-corhallrefer the bill to the appropriate standing committee.
mittee shall report the proposed rule and the objection to the pre(f) Timely intoduction of bills; effectlf both bills required un
siding officer of the appropriate house within 2 working days afteter pat (e) are defeated, or fail to be enacted in any other manner
makingthe objection. The presidingfialr shall refer the pro the agency mayromulgate the proposed rule that was objected
posedrule and the objection to the joint committee for review d@b. If either bill becomes lavthe agency may not promulgate the
administrativerules within 5 working days after receiving theproposedule that was objected to unless a subsequergpaaif
committeereport. ically authorizes its promulgatiorThis paragraph applies to bills
(b) Joint committeeaview period.1. The review period for introducedon or after the day specified unde8.02 (1)for the
thejoint committee for review of administrative rules extends fdggislature to convene and before Februaryol an even-
30 days after a proposed rule and objection are referred to it. THEberedyear
joint committee for review of administrative rules shall meet and (g) Late intoduction of bills; effectlf the bills required under
takeaction in executive session during that period, exceptfthapar.(e) are introduced on or after February 1 oeaen—numbered
the cochairpersons take either of the following actions within thearand before the next regular session of the legislature com
30-dayperiod, the joint committee review period is continued fanencesas provided under $3.02 (2) the joint committee for re
30 days from the date the first action is taken: view of administrative ruleshall reintroduce the bills on the first
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day of the next regular session of tlegislature, unless either (d) That the text of the certified copy of the rule is the text as
houseadversely disposes of either bill. If the joint commiftee promulgatedby the agency
review of administrative rules igequired to reintroduce the bills, History: 1985 a. 1821993 a. 214 o ) S
the agency may not promulgate tpeoposed rule to which the ICros,s—reference:See $902.03for provision for judicial notice of administrative
bills pertain except as provided in g@. If either housadverse rules.
ly disposesf either bill, the agency may promulgate the propose®7 21 pyplication of rules; incorporation by refer -
rule that was objected to. In this paragraph, "adversely dispogge (1) All rules thatagencies are directed by this chapter to
of” means that one house has voted in one of the following wajiig: with the revisor shall be published in the cedie register as
1. To indefinitely postpone the bill. requiredunder s35.93
2. To nonconcur in the bill. (2) (a) Except as provided in801.41(3) (b), to avoid unnec
3. Against ordering the bill engrossed. essaryexpense an agency mayth the consent of the revisor and
4. Against ordering the bill to a 3rd reading. the attorney gent_aral_, adopt standards establlshed by t_echmcgl o]
. cietiesand oganizations of recognized national standing by in
S. Aga!nst passage. corporatingthe standards in its rules by reference to the specific
6. Against concurrence. issueor issues of the publication in which they appedthoutre-
(6) PROMULGATION PREVENTIONPROCEDURE. (@) Thelegisla  producingthe standards in full.
turemay not consider a bill required by s¢) (e)until the joint (b) The revisor and the attorney general shall conséntoo
committeefor review of administrative rules has submitted a-wriporationby reference only ia rule of limited public interest and
tenreport on the bill. The report shall be printed as an appengixa case wherthe incorporated standards are readily available in
to each bill and shall contain: publishedform. Each rule containing an incorporation by refer
1. An explanation of the issue involving theposed rule b enceshall state how thenaterial incorporated may be obtained
jectedto and the factual situation out of which the issue aroseand,except as provided in 801.41 (3) (b)that the standards are

2. Arguments presented for and against the proposed ru@g{ile at the ofices of the agenc¢yhe secretary of state, and the
the executive session held under €6b(b). revisor. . )

3. A statement of the action takbwg the joint committee for ) A rule promulgated jointly by 2 Or more agencies need not
review of administrative rules regarding the proposed rule. be published in more than one place in the code.

. . (4) Agencymaterials that are exempt from the requirements
4. A statement and analysis of the grounds upon which t81ethis chapter under 827.01 (13)may be published, either ver

joint committee for review of administrative rules relies for Oboatimor in summary form, if theromulgating agency and the re

jectingto the.propose_d rule. ) o visor determine that the public interest would be served by-publi
(b) Upon introduction of the bills under syb), the presiding cation.

officer of each house of théegislature shall refer the bill History: 1985 a. 1821987 a. 4032001 a. 65

introducedin that house to the appropriate committee, to the cal

endarscheduling committee or directly the calendar If the 227.22 Effective date of rules. (1) In this section, “date of
committeeto which a billis referred makes no report within 30publication” means the first date on which an issue of the register
daysafter referral, the bill shall be considered reported withoigt mailed to any person entitled undeBS.84to receive it.
recommendation.No later than 40 days after referral, the bills (2) A rule iseffective on the first day of the month commenc
shallbe placed on the calendar of each house of the legislatureiag after the date of publication unless one of the follovaiogurs:

cordingto its rule governing the placement of proposalthe cal (a) The statute under which the rules promulgated pre
endar. A bill introduced under this section which is received in the:ribesa diferent efective date for the rule.

2nd house shall be referred, reported and placed on the calendgg,) A jater date is prescribed by the agency in a statement filed
in the same manner as original bill introduced under this sec ity the rule
tion. '

(7) NonappLICATION. This section does not apply 10 rules-propecomesfrective at the time prescribed in that section.
mulgatedunder s227.24

History: 1985 a. 1821987 a. 2531987 a. 403.256, 1989 a. 1752001 a. 87 (d) The date of publication of the issue of the register in which
Rule-makingprocedure is discussed. idtbnsin State dlephone Association. v therule is printed occurs after the date designated ungéra3

(c) The ruleis promulgated under 827.24 in which case it

PSC,105 Wis. 2d 601314 N.W2d 873(Ct. App. 1981). (3) for publication of the registein which case the rule becomes
effectiveas provided in sul§4).
227.20 Filing of rules. (1) An agency shall file @ertified (3) Therevisor may prescribe in the manual prepared usider

copy of each rule it promulgates the ofice of the secretary of 227.15(7) the monthly date prior to which a rule must be filed in
stateand in the dice of the revisar No rule is valid until the cefti orderto be included in that monthissue of the registelThe rev
fied copies havéeen filed. A certified copy shall be typed or dusorshall compute the fefctive date of each rule submitted for pub
plicatedon 8 1/2 by 1 inch paperleaving suicient room for the lication in the register and shall publish it in a note at the end of
secretaryof states stamp at the top of the first page. Forms thatchsection. For the purpose of computing théeetive date, the
arefiled need not comply with the specifications of this subserevisormay presume that an issue of the regisittibe published
tion. during the month in which it is designated for publication.
(2) Thesecretary of state shall endotke date and the time  (4) If an issue of the register or the notice section of the register
of filing on each certified copy filed under sifib). The secretary is published after thdate designated unde35.93 (3)for its pub
of state shall keep a file of all certifiedpies filed under sulpl). lication, the departmeraf administration shall stamp the date of
(3) Filing a certified copy of a rule with the secretary of stateublication on the title page efich copy of that issue. A rule or
createsa presumption of all of the following: noticecontained in that issue of the registemas efective earlier

(a) That the rule was duly promulgated by the agency thﬁir;g:;}_ dlfggsfglIfg;/iggstgessdgatziastamped on the title page.
(b) That the rule was filed and made available for public in ' ' T

spectionon the date and time endorsed on it. 227.23 Forms. A form imposing a requirement which meets
(c) That all of the rule-making procedures required by ththe definition of a rule shall be treated as a rule forghgoses
chapterwere complied with. of this chapterexcept that:
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(1) Its promulgation need not be preceded by notice and pub (b) In making the request for an extension, the agshajl
lic hearing. providethe committee with the following:
~(2) It need not bpromulgated by the board offiotr chaged 1. Evidence that there is a threat to the public peace, health,
with ultimate rule-making authority but may be promulgated byafety or welfare that can be avoided only by extension of the
any employee of the agency authorized by the boardioeof  emergencyule or part of the emgency rule.

_ (3) It need not beublished in the code and register inits en 5 - Eyidence that it is impossible for the agency to promulgate
tirety, but may be listed by title or description together wittade apermanent rule prior to the expiration date of the gerery rule

mentas to how it may be obtained. undersub.(1) (c).
History: 1985 a. 182 )
Cross Refeence: See also chns 7, Wis. adm. code. (c) Whenever the committee extends an gewey rule or part

of an emegency rule under pafa), it shall file a statement of its

227.24 Emergency rules; exemptions. (1) PROMULGA- actionwith the agency promulgatirtbe emegency rule, the pre
TION. (@) An agency may promulgate a rule as angemey rule siding officer of each house of the legislature, the appropriate
without complying with the notice, hearing and publication recommitteesof each house of tHegislature, as determined by the
quirementsunder this chapter if preservation of the public peacgresidingofficer of each house of the legislatutiee secretary of
health,safety or welfare necessitates putting e into efect stateand the revisor oftatutes. The statement shall identify the
prior to the time it wouldake efect if the agency complied with specific emagency rule opartof an emegency rule to which it
the procedures. relates. The presiding diter of each house of the legislature shall

(b) An agency acting under $86.235 (21)215.02 (18)or entera statement in the journal of his or her hotlrse the emer
220.04(8) may promulgate a rule without complying with the nogencyrule or part of the emgency rule has been extended.
tice, hearing and publication procedures under this chapter (3) FiLiNnG. An agencyshall file a rule promulgated under sub.

(c) Arule promulgated under péa) takes d&ct upon publica (1) as provided in 227.2Q shall mail a copy to the chief clerk of
tion in the oficial state newspaper or on any later date specifigthchhouseand to each member of the legislature at the time that
in the rule and, except as provided under &jremains in ééct therule is filed and shall take any other step it considers feasible
only for 150 days. to make the rule known to persons who will bieeted by it. The

(d) A rule promulgated under péb) takes efect upon publi  revisorshall insert in the notice section of each issue of the register
cationin the oficial state newspaper or on any later date specifiedborief description ofach rule under sufl) that is currently in
in the rule and remains infeft for one year or until it isuspended effect. Each copynotice or description of a rule promulgated un
or the proposed rule corresponding to ibigected to by the joint dersub.(1) (a)shall be accompanied by a statement of the emer
committeefor review of administrative rules, whichevessoner gencyfinding by the agency or by a statement that the rule is pro
If a rule under pafb) is suspended or a proposed rule under swulgatedat the direction of the joint committee for review of
186.235(21), 215.02 (18)r 220.04 (8)is objected to by the joint administrativerules under 227.26 (2) (b)
committeefor review of administrative rules, any persory (4) PusLIC HEARING. Notwithstanding sul{1) (a)and(b), an
completeany transaction entered into or committed to in relianggyencyshall holda public hearing within 45 days after it promul
onthat rule and shall have 45 days to discontither activity Un  gatesa rule under sull). If within that 45—-day period the agency

dertakenin reliance on that rule. _ ~ submitsto the legislativecouncil staffunder s227.15a proposed
(e) An agency that promulgates a ruleder this subsection rule corresponding to the rule under s, it shall hold a public
shalldo all of the following: hearingon both rules within 90 days after promulgation of the rule

1. Prepare a plain language analysis of the rule in the fornosaidersub.(1), or within 30 days after the agency receives¢he
prescribedunder s227.14 (2)and print the plain language analy port on the proposed rule prepared by the legislative council under
siswith the rule when it is published. S.227.15 (2) whichever occurs later

2. Prepare a fiscal estimate of the rule in the format prescribedfistory: 1985 a. 182s.6, 46, 55 (1) 57, 1985 a. 333.253 1987 a. 4031989
unders.227.14 (4)and mail the fiscal estimate to each member 8f>% 1995 & 1511997 a. 185
the legislature not later than 10 days after the date on wheh
rule is published.

(2) ExTENSION. (a) Attherequest of an agendpe joint com
mitteefor reviewof administrative rules magt any time prior to . th d
the expiration date of a rule promulgated under §lip(a) extend inthe code. . ,
theeflective period of themegency rule or part of the engemcy ~ (2) Therevisor shall, upon request, furnish an agency with ad
rule for a period specified by the committee not to exceed 60 day§e and assistance on the form and mechanics of rule drafting.
Any number of extensions may be granted under this paragraph(3) An agency may request an advance commitment as to the
but the total period for all extensions may not exceed 120 day#le or numberingof a proposed rule by submitting a copy of the

(am) Any request by an agency to extend ttieative period pro_posed_ rule |r_IQ|cat|ng the requested_ titte and numbering to the
of the emegency rule or part of the engemcy rule must be made "€Visor prior to filing. As soon as pos_S|bIe after that, the revisor
in writing to thejoint committee for review of administrative rulesShall either approve the request or inform the agency of any
no later than 30 days before the initial expiration date of the-emghangenecessary to preserve uniformitythe code. If the title
gencyrule. At the time that the agency submits the written requéétnumbering of a rule is revised, the revisor shall verify tiata
to the joint committee for review of administrative rules, the agefified copy of the revised version has been filed with the secretary
cy shall submit a copy of the written request to the presidiitg ofof state.
cerof each house of the legislature and to the appromoatenit (4) The revisor mayprior to publication, edit the analysis of
tees of each house of the legislature, as determined by thgroposed rule and any other matesiabmitted for publication
presidingofficer of each house of the legislature. The presidirig the code and registanay refer tahe fact that those materials
officer of each house of the legislature shall enter a statemenéiaon file or may eliminate them and any reference to them in the
thejournal of his or her house that the agency has submitted acmde and register if he she believes they do not appreciably add
questto extend the &ctive period of the emgency rule or part to an understanding of the rule. The revisor shall submit the edited
of the emegency rule. This paragraph shall not apply to any subersionof any material to the agency for its comments prior to
sequent request by the agemzgxtend the same engency rule publication.
or part of the emgency rule. History: 1985 a. 182

227.25 Revisor. (1) The revisor shall, in cooperation with
thelegislative council stdunder s227.15 (7) prepare a manual
informing agencies about the form, style and placement of rules
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227.26 Legislative review after promulgation; joint verselydisposes of either bilthe committee shall reintroduce the
committee for review of administrative  rules. (1) Derini-  bills on the first day of the next regular session of the legislature.
TIoN. In this section, “rule” means all or any parieofule which If the committee is required to reintroduce the bills, the tale
hastaken efect as provided under 827.22 (2) which the bills pertain remainsuspended except as provided in
(2) ReviEw OF RULESBY COMMITTEE. (@) Purpose. The joint par.(i). If either housedversely disposes of either bill, the rule
committeefor review of administrative rules shall promaige remainsin effect and the committee may not suspend it again. In
quateand proper rules, statements of general policy and-intéhis paragraph, “adversely disposes of” has the meaning given un
pretationsof statutesy agencies and an understanding upon tieers.227.19 (5) (9)
part ofthe public respecting the rules, statements and interpreta (k) Biennial eport. The committee shall submit a biennial re
tions. portof its activities to the chief clerk of each house of the legisla
(b) Requiement for ppmulgation. If the committee deter ture,for distribution to the legislature underl8.172 (2) and to
minesthat a statement gfolicy or an interpretation of a statutethe governor and include recommendations.
meetsthe definition of a rule, it may direct the agency to premul (3) PuBLIC HEARINGSBY STATE AGENCIES. By a majority vote
gate the statement or interpretation as an @aney rule undes. of a quorum of the committee, the committee may require any
227.24(1) (a)within 30 days after the committeeiction. agencyto hold a public hearing in respect to recommendations
(c) Public hearings.The committeshall hold a public hearing madeunder sub(2) and to report its action to the committee with
to investigate any complaint with respect to a ifileconsiders  in the time specified bthe committee. The agency shall publish
the complaint meritorious and worthy of attention. aclass 1 notice, under c885, of the hearing in the fi€ial state
(d) Temporary suspension of rule¥he committee may sus Neéwspapeand give any other notice which the committee directs.
pendany rule by a majority vote of a quorum of the committed N€ hearing shall be conducted in accordance wigt2g.18and
A rule may be suspended only on the basis of testimony in relafii@ll be held not more than 60 days after receipt of notice of the
to that rule received at a publiearing and only for one or moreféguirement.

s History: 1985 a. 183s.1, 3, 50; 1987 a. 186
of the reasons specmed unde@87.19 (4) (d') Rule suspension under sub. (2) (d) does not violate separation of powers doctrine.

(e) Notice. When the committee suspends a rule, it shall puRaartinezv. DILHR, 165 Wis. 2d 687478 N.W2d 582(1992).
lish a class 1 notice, under &85, of the suspension in thefiofal Legislativecommittee review of administrative rules ingébnsin. Bunn and Gal
statenewspaper and give any other notice it considers appropri&tée"- 1977 WLR 935.

(f) Introduction of bills. If any rule is suspended, the commit257 27  Construction of administrative rules. ) In
teeshall, within 30 days after the suspension, introduce in eaé‘éhstruingrules, $5990.001 990.01, 990.03 (1) (2) and (4),
houseof the legislature, for considerationaaty regular session, 990.04and990.06apply in the same manner in which they apply
abill to repeal the suspended rule. _ _ to statutes, except that £80.001and990.01do not apply if the
~ (9) Committee eport required. No bill required by this subsec constructionwould produce a result that is inconsistent whité
tion may be considered by the legislature until the comnstibe manifestintent of the agency
mits a written report on the proposed bill. The report shall be (2) The code shall be prima facie evidenceaihcourts and
printedas an appendix to the bills introduced under(@arThe proceedingsas provided by $89.0 but this does not preclude

reportshall contain all of the following: referenceto or, in case of a discrepanaontrol over a rule filed
1. An explanation of thessue regarding the suspended ruleith the revisor and the secretarfstate, and the certified copy
andthe factual situation out of which the issue arose. of a ruleshall also and in the same degree be prima facie evidence
2. Arguments presented for and against the suspension actiball courts and proceedings.
at the public hearing held under péo). History: 1983 a. 5441985 a. 182s.22, 55 (2) (3); Stats. 1985 s. 227.27.
3. A statement of the action takenttye committee regarding
therule. _ _ SUBCHAPTERIII
4. A statement and analysis of the grounds upon which the
committeerelies for suspending the rule. ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW

(h) Legislative pocedure. Upon the introduction of bills by  ¢rossReference: See also chiR 2, Wis. adm. code.
the committee under this subsection, the presidifiger of each
houseof the legislature shall refer the bill introdudedhat house 227.40 Declaratory judgment proceedings. (1) Except
to the appropriate committee, to the calendar scheduling cemnai$provided insub.(2), the exclusive means of judicial review of
teeor directly to the calendanf the committee to which a bill is the validity of a rule shall be an action for declaratory judgment
referredmakes no report within 30 days after referral, the bill shalkto the validity of such rulbrought in the circuit court for Dane
be considered reported without recommendation. No later than@0unty. The oficer, board, commission or other agency whose
daysatfter referral, the bills shall be placed the calendar of eachrule is involved shall behe party defendant. The summons in
houseof the legislature according to its rule governingglaEe  suchaction shall be served as provided iBG1.11 (3) and by de
mentof proposals on the calenda bill introduced under this livering a copy to such &iter or to the secretary or clerk of the
subsectiorwhich is received ithe 2nd house shall be referred, reagencywhere composed of more than one person or to any mem
portedand placed on the calendar in the same manneragan berof such agencyThe court shall render a declaratory judgment
nal bill introduced under this subsection. in such action only when it appears from the complaint and the

(i) Timely intoduction of bills; effectlf both bills required un  supportingevidence that the rule or its threatened application
derthis subsection are defeated, or fail to be enacted in any oti@stereswith or impairs, or threatens to interfere with or imphie
mannerthe rule remains in fefct and the committee may not suslegalrights and privileges of the plairitifA declaratory judgment
pendit again. If either bill becomes lathe rule is repealeghd may be rendered whether or not the pldihtis first requested the
may not be promulgated again unless a subsequerdgdavificat agencyto pass upon the validity of the rule in question.
ly authorizes such action. This paragraph applies to bills that arg2) Thevalidity of a rule may be determined in any of the fol
introduced on or after thgay specified under €.3.02 (1)for the lowing judicial proceedings when material therein:
legislature to convene and before Februaryol an even-— (a) Any civil proceeding by the state or anyicér or agency
numberedyear thereofto enforce a statute or to recover thereurmfervided such

() Late intoduction of bills; effectlf the bills required under proceedings not based upon a matter as to which the opposing
par.(f) areintroduced on or after February 1 of an even—numberpdrtyis accorded an administrative review or a judicial review by
yearand before the next regular session of the legislature cootherprovisions of thestatutes and such opposing party has failed
mences, as provided underl8.02 (2) unless either house -ad to exercise such right to review so accorded;
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(b) Criminal prosecutions; Pleadingrequirements for challenging administrative rules are established. The
. . . . recordfor judicial review and the scope of judicial review discussed. Liberty Homes,
(c) Proceedings or prosecutions for violations@inty or me  nc. v. DILHR, 136 Wis. 2d 368401 N.W2d 805(1987).

nicipal ordinances; A failure tocomply with this section prevented the trial court from acquiring-juris
f : . iction. Harris v Reivitz,142 Ws. 2d 82417 N.W2d 50(Ct. App. 1987).

. (d) Habeas corpus proceedlngs relatlng to criminal prese&j:Undersub. (5), the plaintifmust serve JCRAR within 60 days of filing, pursuant

tion; tos. 893.02. Richards Young,150 Wis. 2d 549441 N.W2d 742(1989).

(e) Proceedings under&6.191 1981 stats., or 210.65 (2) In a conflict between a statute and a rule, the statute controls. DeB#¢R\72
106.5Q106.52303.07 (7)or303.210r ss227.52t0227.580r unt W';h.Zd 382493 N.w2d 234(Ct. App. 1992).

. . is section encompasses policies or other statements, standards, or orders that
derch.102, 108 or 949for review of decisions and orders of ad meetthe definitionof a rule under s. 227.01 (13) but have not been promulgated as
ministrativeagencies if the validity of the rule involved was dulyrule under s. 227.10. Heritageedit Union v Office of Credit Unions, 2001 WI
challengedn the proceedingefore the agency in which the ordePP 213,247 Ws. 2d 589634 N.W2d 593
or decision sought to be reviewed was made or entered. How o review an administrative rule. Levine. WBB Oct. 1983.

LS K . The standard of reviewf administrative rules in Wconsin. Zabrowski. 1982

(3) In any judicial proceeding other than one set out above \inr 691.
which the invalidity of a rule is material to the cause of action
any defense thereto, the assertion of such invalidity shadebe 227.41 Declaratory rulings. (1) Any agency mayon peti
forth in the pleading of the party so maintaining the invalidity afon by any interested person, issue a declaratory ruling with re
suchrule in that proceeding. The party so asserting the invalidigpectto the applicability to any person, property or state of facts
of such rule shall, within 30 days after the service opteading of any rule or statutenforced by it. Full opportunity for hearing
in which the party sets forth such invalidigpply to the court in shall be abrded to interested parties. A declaratory ruling shall
which such proceedings are had for an order suspending the #iatl the agency and all parties to the proceedimgthe statement
of said proceeding until after a determination of the validity of sai facts alleged, unless it is altered or set aside by a court. A ruling
rule in an action for declaratory judgment under gtphereof. shallbe subject to review in the circuit court in the manner pro

(a) Upon the hearing of such application if twurt is satisfied vided for the review of administrative decisions.
thatthe validity of such rule is material to the issues of the case,(2) Petitionsfor declaratory rulings shall conform to the-fol
anorder shall be entered staying the trial of said proceeding ufgiving requirements:
therendition of a final declaratory judgment in proceedings to be (3) The petition shall be in writing and its caption shall include
institutedforthwith by the party asserting the invalidity @ich  the name of the agency andederence to the nature of the petition.

rule. If the court shall find that the asserted invalidity of a rule is o .
; . (b) The petition shall contain a reference to the rule or statute
Bﬁég%ﬁ;ﬁl ;ct)atyease, an order shall be entered denying the With respect to which the declaratory rulingesjuested, a concise
) . . ) statemenbf facts describing the situation as to whichdkelara

(b) Upon the entry of a finairder in said declaratory judgmentiyry ryling is requested, the reasons for the requested ruling, and
action, it shall be the dutyf the party who asserts the invaliditying names and addresses of persons other than the petitioner
of the rule to formally advise the court of the outcome of the d ny,upon whom it is sought to make the declaratory ruling-bind
claratoryjudgment action so brought as ordered by the court.

ter the final disposition othe declaratory judgment action the ~, o, . .
courtshall be bound by and apply the judgment so entered in the(c) The petition shall beigned by one or more persons, with

trial of the proceeding in which the invalidity of the rule is asseﬁachsigner_s_ address set forthpposite_the signes name, a_nd
ed. shallbe verified by at least one of the signers. If a person signs on

. . . . . behalfof a corporation, limited liability company or association,
(c) Failure to set forth invalidity of a rule in a pleading or t9,5¢tact also shall be indicated opposite that pessoame.
commencea declaratory judgment proceeding within a reason 3y e yetition shall be fileavith the administrative head of
abletime pursuant to such ordef the court or to prosecute suci’thea ency or with a member of the agesayolicy board
declaratoryjudgment action without undutelay shall preclude gency | ) 9 olicy .
(4) Within a reasonable time after receipt of a petition pur

suchparty from asserting or maintaining such rule is invalid. Iuantto this section, an agency shall either deny the petition in
4) (a) In any proceeding pursuant to this section for judicigl ... X . .
rev(iezlv(of)a rule,ytr?e court slgaﬁjl declare the rule invalid if Jit findgf'mmg.pr schedule the matter for hearing. If the agency denies
thatit violates constitutional provisions or exceedsdtegutory . ?,pgft'ti'tgnagiihs?cl,lnpr?nrzﬁznnogyﬂgfp;;grr]n\ggf ;'fliﬂéhfegggns
authority of the agency or was promulgated without complian({hoerefor ' 9
with statutory ruIe—makmg procgdures. . . History: 1985 a. 18%.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12.

(b) Notwithstanding s227.54 in any proceeding under this Resjudicata does not apply to administratagency proceedings, but this section
sectionfor judicial review of a rule, a court may not restrain, erequiresinternal consistency within a proceeding by binding the agency within that

i i proceeding to its own declaratory ruling. Board of Regenfésconsin Personnel
join or suspend enforcement of the rule during the courgieeof Commission103 Ws. 2d 545309 N.W2d 366(Ct. App. 1081).

proceeding on the basis of the alleged failure of the ageney prarhis section does not provide a method for review of a determination already made

mulgatingthe rule to comply with £27.114 by the agencybut only a method for requesting an agency to make a determination.
: . . s . Thereforethis sectiorcould not be used by prisoners to challenge the department of

(c) Notwithstanding pa(a), if a court finds that an agency didcorrections dismissal dheir complaint under the inmate complaint review system.

not adequately comply with 827.114 the court may not declare Aello v. Litscher 104 F Supp. 2d 124 (2000).

theruleinvalid on that basis but shall order the agency to comply _ _ - _

with that section and to propose any amendments to the rule 2i2f.42 Right to hearing. (1) In addition to any other right

arenecessary within a time specified by the coumless the leg providedby law any persofiiling a written request with an agen

islatureacts under 227.26 (2)to suspend the rule, the rule recy for hearing shall have theght to a hearing which shall be

mainsin effect while the agency complies with the order treatedas a contested case if:

(5) The joint committee for reviewof administrative rules  (a) A substantial interest of the persisninjured in fact or
shallbe served with aopy of the petition in any action under thighreatenedvith injury by agency action or inaction;

sectionand, with the approval of the joint committee on legislative () There is no evidence of legislative intent that the interest
organizationshall be made a party and be entitled to be heardg ot to be protected:;
History: Sup. Ct. Orde67 Ws. 2d 585775 (1975)11977 c. 294491981 c. 278 (c) The injury to the person requesting a hearing ferifit in
s.6,1983 a. 901983 a. 195.6; 1985 a. 183s.26, 55 (1) 57; Stats. 1985 5. 227.40; jury ep q ¢ rng
1987a. 403s.256 1989 a. 311991 a. 3161995 a. 271999 a. 82 kind or degree from injury to the general public caused by the
The plaintiff could not bring a declaratory judgment action under sub. (1) sincedgencyaction or inaction; and
could contest the validity of a rule in an action brought against the plainter sub. . . .
(2). Phillips Plastics Corp. DNR,98 Wis. 2d 524297 N.W2d 69(Ct. App. 1980). (d) There is a dispute of material fact.
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(2) Any denial of a request forlzearing shall be in writing, theadministrator of the division of hearingsd appeals in the de
shall state the reasons for denial, adn order reviewable underpartmentof administration may contract with the agencyto
this chapter If the agency does not enter an order disposing of thiele the contested case hearing services and may assign a hearing
requestfor hearing within 20 daysom the date of filing, the re examinerto preside over any hearing performed under swcima
quest shall be deemed denied as of the end of the 20—day periadt.

(3) Thissection does not apply to rule-making proceedings or (2) (a) The department of natural resources steify the di
rehearingspr to actions where hearings the discretion of the vision of hearings and appeals of every pending hearimdhitch

agencyare expressly authorized by law the administrator of the division is required to assign a hearing ex
(4) Thissection does not apply if a hearing on the matter wasiner under sulfl) (b) after the department of natural resources
conductedss a part of a hearing unde83.43 is notified that a hearing on the matter is required.

(5) Exceptas providedunder s289.27 (1) this section does  (b) The department of transportation shall notify the division
not apply to any part of the process for approving a feasibility ref hearings and appeals of every pending hearing to which the ad
port, plan of operation or license under subdthof ch. 289%rs. ministratorof the division is required to assign a hearing examiner
291.23291.25291.290r291.3], any decisiorby the department undersub.(1) (br) after thedepartment of transportation is roti
of natural resources relating to the environmental implaipre  fied that a hearing on the matter is required.
posedaction under cte89or291or ss292.31and292.35 orany () The department of health and family services stuify
partof the process of negotiation and arbitration und288.33 e diyision of hearings and appeals of every pending hearing to
~ (6) This section does not apply to a decision issued or a heghich the administrator of the division is requiredassign a hear
ing conducted under 891.87 ing examiner under sufll) (bu)after the department of health and

History: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c. i : i i : i i
374 1983 a. 2081985 4. 183,28 Stats. 1985 . 227 42995 4. 257 family services is notified that a heariog the matter is required.

A person who satisfies the conditions under sub. (1) is entitled to a hearing whethe{d) The department of workforce development shall notify the
ggggispt?{aog B?\ISRa%;Omgf gghéggg‘gdﬁd\ﬁgd'a(%(%ggukee Metropdliamer  division of hearings and appeals of every pending hearing to
Theright to a contestedase hearing under sub. (1) is discussed. Metropolité’Xthh the. administrator of the division is requirecasign a hear
GreyhoundManagement Corp. Wisconsin Racing Board57 Wis. 2d 678460  INg examiner under sufl) (by) after the department wforkforce

N.W.2d 802 (Ct. App. 1990). developments notified that a hearing on the matter is required.

Sub.(1) does not grant the right to a contested case hearing regarding the need foy . P .
anenvironmental impact statement. North LAkanagement District \DNR, 182 (3) (a) The administrator of the division of hearlngs and ap

Wis. 2d 500513 N.W2d 703(Ct. App. 1994). _ _ peals may set thiees to be chged for any services rendered to
Sub.(1) (d) provides authority for agencigsdevelop appropriate summary-dis the department of natural resourdssa hearing examiner under

positionprocedures if there are no disputes of material fact. Baléfiseonsin Per . . .

sonnelCommission223 Wis. 2d 739589 N.W2d 418(Ct. App. 1998). this section. The fee shall cover the total cost of the services less

MilwaukeeMetropolitan Sewerage District PNR: Expanding the scope of state any COSts covered by the appropriation und&0s505 (4) (f)

agencyactions covered by contested case hearings. 1986 WLR 963. (b) The administrator of the division béarings and appeals

may set the fees to be clyad for any services rendered to the de
artmentof transportation by a hearing examineder this sec
fon. The fee shall cover the totast of the services less any costs

(a) Serve as the appointing authority of all hearing examinecrcs)veredby the gpproprlatlon und(.er.3.0.505 (4) (D
unders. 230.06 (c) The administrator of the division of hearings and appeals

may set the fees to be clyad for any services rendered to the de
rtmentof health and family services by a hearing examiner un
derthis section in a manner consistent with a federally approved

227.43 Division of hearings and appeals. (1) The ad
ministratorof the division of hearings and appeals in the depa
ment of administration shall:

(b) Assign a hearing examiner to preside over any hearing
acontested case which is required to be conduntate depast

mentof natural resources and which is not conducted by the se -
tary of natural resources, Qg{f?\(/:iiggnmethodology The fees shall cover the total costla

bg) Assign a hearing examiner to preside over any hearing or - A .
rev(ieg\}\?undergss84.30 (198)84.31 (6) (85)85.013 (1)86.0y73 3) 9 (d) The administrator of the division bearings and appeals

86.16(5), 86.195 (9) ()86.32 (1) 101.935 (2) (h)101.951 (7) may set the fees to be clgad for any services rendered to the de
(a) and(b), 114.134 (4) (b)114.135 (9)114.20 (19)175.05 (4) partment of workforce development by a hearing examiner under
(b), 194.145 (1)194.46 218.0114 (7) (d)and(12) (b) 218.0116 this section in @ manner consistent with a federally approved al
(). (4), (7) (a) (8) (a)and(10), 218.0131 (3)218.11 (7) (a)and location methodology The fees shall cover the total cost of the
(b), 218.22 (4) (a)and (b), 218.32 (4) (a)and(b), 218.41 (4) Services. o o _
218.51(5) (a)and(b), 341.09 (2m)d), 342.26 343.69and348.25 (e) The administrator of thdivision of hearings and appeals
(9). may set the fees to be clgad for any services contracted for un

(br) Assign a hearingxaminer to preside over any hearing oflér sub.(1m).
acontested case which is required to be condumyetie depast ~ (4) (a) The department of natural resources shall pay all costs
mentof transportation and which is not conducted by the secret&fithe services of a hearing examiner assigned to the department
of transportation. under sub(1) (b), according to the fees set under @p.(a)

(bu) Assign a hearing examiner to preside over any hearing of(b) The department of transportation shall pay all costs of the
acontested case that is required to be conducted by the departisemicesof a hearing examiner assigned under gLi(bg) or as
of healthand family services and that is not conducted by the sstgned to the department undeib.(1) (br), according to the fees
retaryof health and family services. setunder sub(3) (b).

(by) Assign a hearing examiner to preside over any hearing of(c) The department of health and family services shall pay all
acontested case that is required to be conducted by the departestsof the servicesf a hearing examingincluding support ser
of workforce development under subtih.of ch.49and that is not vices,assigned under sufi) (bu) accordingo the fees set under

conductedby the secretary of workforce development. sub.(3) (c).
(c) Supervise hearing examiners in the conduct of the hearing(d) The department of workforce development shall pay all
andthe rendering of a decision, if a decision is required. costsof the servicesf a hearing examingincluding support ser

(d) Promulgate rules relating to the exercise of the administraces,assigned under sufl) (by), accordingo the fees set under
tor’s and the divisiors powers and duties under this section. sub.(3) (d).

(Am) Uponthe request of an agency that is not prohibited from (e) The agencgontracting out for contested case hearing ser
contractingwith a 3rd party for contested case hearing servicescesunder sub(1m) shall pay all costs of the services of a hearing
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examiner,including support services, assigned under L), (7) All staf memorandaand stafdata, not admitted as evi
accordingto the fees set under syB) (e) dencein a contested case, which are submitted to the hearing ex
History: 1977 c. 4181981 c. 205.2202 (1) (b) 1983 a. 271985 a. 183s.16  amineror oficials of the agency in connection with theimsider

P18 %gfiggtats' 1985 5. 227.48993 a. 161995 a. 371997 a. 327, 1999 2. a44ion of the case, are not part of thdigél record but shall be

Cross Refeence: See als#{A, Wis. adm. code. madea part of the file and shall be served on all parties. Any party
may; within 10 days of service of such memoranda or datamit
227.44 Contested cases; notice; parties; hearing; re - commentghereon to the examiner offiofals and such comments

cords. (1) In acontested case, all parties shall berdéd an op shallalso be served on all parties and placed in the file.
portunity for hearing after reasonable noticExcept in the case  (8) A stenographic, electronic or other record of oral proceed
of an emegency reasonable notice shall consist of mailiwgice ings shall be made in argtass 2 or class 3 proceeding and in any
to known interested parties at least 10 days prior to the hearingass1 proceeding when requested by a paigch agency may
(2) The notice shall include: establishrules relating to the transcription of the record into a writ
(a) A statement of théme, place, and nature of the hearingtentranscript and the providing of free copies of the writtentran
including whether the case is a class 1, 2 or 3 proceeding.  script. Rules may require a purpose for transcription which is
(b) A statement of the legal authority and jurisdiction undéleemedy the agencyo be reasonable, such as appeal, and if this
which the hearing is to be held, and, in the case of a clpss 2 testis metto the satisfaction tife agencythe repord shaII_ be tran
ceeding,a reference to the particular statuaesl rules involved. scribedat the agencg’expense, except that in preparing the re
(c) A short and plain statement of the matters asserted. If fgdfor judicial review of a decision that was made in an appeal
matterscannot be stated with specificity at the time the nasice Under s. 227.47 (2)or in an arbitration proceeding undsr

served, the notice may be limited to a statement of the issuesltl-143(6s)or 230.44 (4) (bmjhe record shatbe transcribed at
volved. the expense of the party petitioning for judicial revieRules may

(2m) Any person whose substantial interest may Eected requireashowing of impecuniousness or financial need as a basis
by the decision following the hearing shall, upon the pessa’ for providing a free copy of the transcriptherwise a reasonable
quest,be admitted as a party compensatorfee may be chged. If any agency does not pro

(2s) The personnel commission may order consolidation ?ulgatefs,uch rules, then it must transcribe téeord and provide
any case with any other case involving the same parties aorond €€ COPies of written transcripts upon request. In any event, an

moreissues arising substantially out of the same circumstance&@gncyshall not refuse to provide a written transcript if the person
closelyrelated circumstances. making the request pays a reasonable compensatory fee for the

(3) Opportunityshall be dbrded all parties to presepyi- ranscriptionand for the copy This subsection does not apply
denceand to rebut or 6r countervailing evidence. wherea transcript fee is specifically provided by law

(4) (a) In any actiorto be set for hearing, the agency or hear (9) Thefactual basis of the decisia@hall be solely the evi

ing examiner may direct the parties to appear before it for a eonfdgnceand matters dtially noticed.
History: 1975 c. 4141977 c. 26418 1985 a. 183s.32, 52, 55 (1) Stats. 1985

enceto consider: . 5.227.44;1993 a. 161997 a. 237
1. The clarification of issues. It was notan abuse of discretion for a hearing examiner to not use an interpreter

H : o opiwka v DILHR, 87 Ws. 2d 709275 N.W2d 881(1979).
2. The necessity or desirability of amendments to the Ialeéi-jProceduraHue process is violated when the scope of the hearing exceeds that

ings. statedin a notice. The parties have a right tcaperised of the issues to insure the
3. The possibility of obtaining admissions of fact and of doct?ghtpt\o be heard. Bracegirdle Board of Nursingl59 Ws. 2d 402464 N.W2d 111
t.

; ; : pp. 1990).
memSWhICh_WI_” a_VOId unnecessary prOQf' A reprimand may be imposexahly after afording an opportunity for a hearing as
4. The limitation of the number of witnesses. providedfor in a class 2 contested case. 67 A&gn. 188.

5. Such other matters as lT‘ﬁil}Zj in the disposition of the ac Administrative Review of DNR Decisions. Boldt. isVLaw July 1993.

tion. . - . .
(b) The agency or hearing examiner presiding at a conferel%,zta?'45 Evidence and official notice. In contested cases:

underthis subsectioshall make a memorandum for the record (1) Exceptas provided in s49.52 (3)and901.05 an agency
which summarizes the action taken at the conference, the améid'¢aring examiner shall not be bound by common law or statuto
mentsallowed to the pleadings and the agreemergide by the 'Y fules of evidence. The agency or hearing examiner shall admit
partiesas toany of the matters considered, and which limits trdll téstimony having reasonable probative value, but shall exclude
issuegfor hearing to those not disposed ofdmmissions or agree 'Mmaterial, irrelevant or unduly repetitious testimony or evidence
mentsof the parties. Such memorandum shall control the subiatis inadmissible under S01.05 The agency or hearing-ex
quentcourse othe action, unless modified at the hearing te pr&Mminershall giveefiect to the rules of privilege recognized by law
vent manifest injustice. Basic principles ofrelevancy materiality and probative force

(5) Unless precluded by lawinformal disposition maype Shallgovern the proof of all questions of fact. Objectionevie
madeof any contested case by stipulation, agreed settlenuent, dentiaryoffers and ders of proof of evidence not admitted may
sentorder or default. In any proceeding in which a hearing-is e made and shall be noted in the record. .
quiredby law if there is no such hearing, the agency or hearing (2) All evidence, including records and documents in the pos
examinershall record in writing the reason why no such hearirggssiorof theagency or hearing examiner of which the agency or
was held, and shall make copies available to interested persdi@aringexaminer desires to avail himself or herssftill be duly

(6) The record in a contested case shall include: offeredand made a part of the r_ecord in the case. Every party shall

(a) All applications, pleadingsyotions, intermediate rulings be.aiforded adequate opportunity to rebut deotountervailing
andexhibits and appendices thereto. evidence.

(b) Evidence received or considered, stipulations and admis (3) AN @gency or hearing examiner may takiecial notice of
sions any generally recognized fact or any established technical or

p il iced scientific fact; but parties shall be notified either before or during
(c) A statement of mattersfuially noticed. ~ the hearing or by full reference in preliminary reports or other
(d) Questions and ters of proof, objections, and rulingswise, of the facts so noticed, and they shall tiereed an opportu

thereon. nity to contest the validity of the fafial notice.
(e) Any proposed findings or decisions and exceptions. (4) An agency or hearing examiner shall takiicizl notice of
() Any decision, opinioror report by the agency or hearingall rules which have begublished in the l8consin administra
examiner. tive code or register
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(5) Documentaryevidencemay be received in the form of thatmay be adopted as the fimtgcision in the case. The proposed
copiesor excerpts, if the original is not readily available. Upodecisionshall bea part of the record and shall be served by the
requestparties shall be given an opportunity to compare the copgencyon all parties. Each party adverselfeafedby the pre

with the original. poseddecisionshall be given an opportunity to file objections to
(6) A party may conduct cross—examinations reasonably the proposed decision, briefly stating tremsons and authorities
quiredfor a full and true disclosure of the facts. for each objection, and togare with respect to them before the of

(6m) A party’s attorney of record may issue a subpoena figials who are to participate in the decision. The agency may di
compelthe attendance of a witness or fiteduction of evidence. rectwhether such gument shall be written or oral. If an agescy’
A subpoena issued by an attorney must be in substantially degisionvaries in any respect from the decision of the hearing ex
sameform as provided in 805.07 (4)and must be servedihe aminer,the agency decision shall include an explanatiorttoé
mannerprovided in s805.07 (5) The attorney shall, at thigne  basisfor each variance.
of issuance, send a copy of the subpoena to the appeal tribunal g2m) In any hearing or review assigned to a hearing examiner
otherrepresentative dhe department responsible for conductingnders. 227.43 (1) (bg)the hearing examiner presidingtae
the proceeding. hearingshall prepare a proposed decision, including findings of
(7) In any class 2 proceeding, each party shall have the rigfaict, conclusions of laporder and opinion, in a form that mbg
prior to the date set for hearirtg,take and preserve evidence aadoptedas the final decision in the case. The proposed decision
providedin ch.804. Upon motion bya party or by the person fromshallbe a part of the record and shall be served by the division of
whomdiscovery is sought iany class 2 proceeding, and for goothearingsand appeals in théepartment of administration on all
causeshown, the hearing examiner ntagke any order in accerd parties. Each party adverselyfatted by the proposed decision
ancewith s.804.01which justice requires to protect a party orpershallbe given an opportunity to file objectionstih@ proposed de
sonfrom annoyance, embarrassment, oppression, or undue lyigion within 15 days, briefly stating the reasons and authorities
denor expense. In any class 1 or class 3 proceeding, an ageagachobjection, and to gue with respect to them before the ad
may by rule permit the taking and preservation of evidence, buiinistratorof the division of hearings and appeaRhe adminis
in every suctproceeding the taking and preservation of evidenggtor of the divisionof hearings and appeals may direct whether

shallbe permitted with respect to a witness: suchargument shall be written or oral. thie decision of the ad
(a) Who is beyond reach of the subpoena of the agerfegaer ministratorof the division of hearings and appe@aésies in any
ing examiner; respectrom the decision of the hearing examirtée decision of
(b) Who is about to go out of the state, not intending to retuifie administrator of the division of hearings and appeals shall in
in time for the hearing; cludean ex_p!anation of thbasi_s_for each_ variance. The d_ecisi(_)n
(c) Who isso sick, infirm or aged as to make it probable th&f the administrator of the divisicof hearings and appeals is a fi
the witness will not be able to attend the hearing; or nal decision of the agency subjet judicial review under s..
(d) Who is a member of the legislature, if any committee of t é?_.SZ The department of transportation may petition for judicial
sameor the house of which the witness is a member is in session’ "

providedthe witness waives his or her privilege. (3) With respect to contested cases except a hearing or review

History: 1975 c. 94.3; 1975 c. 414s.9, 10, 12 Stats. 1975 s. 227.08977 c.  assignedo a hearing examiner unde287.43 (1) (bg)an agency
277,418 447, 1979 ¢. 162208 1985 a. 182.33; Stats. 1985 s. 227.45989 a. 139 may by rule or in a particular case may by order:

1991a. 269 . . . P -
If there is evidence that a ryggeomulgated by an administrative agency is founded . (2) Direct that the hearing examifeedecision be the finale

ona particular source, it is reasonable to resort to the source to interpret the rulegbﬁ'lon of the agency;
50 soutse o elianceon th squce I e uniern atminsiaye erpreaton ) Except as provided in suf2) or(4),direct that the record
Mutual Liability Insurance Co. MDILHR, 62 Wis. 2d 327214 N.W2d 587(1974).  becertified to it without an intervening proposed decision; or

(c) Direct that the procedure in si{B) befollowed, except that
227.46 Hearing examiners; examination of evidence in a class 1 proceeding both written and omgliarent may bém-
by agency. (1) Except as provided under227.43 (1)an agen jted.
cy may designate anfafial of the agency or aamployee onits (1) Notwithstanding any other provision of this section, in any
staff or borrowed from another agency undet®9010r230.047  contestedtase, if a majority of the fitials of the agency who are
asa hearing examingo preside over any contested case. In-hegp render the final decisionave not heard the case or read the re
ingsunder $19.52 areserve judge shall be appointed. Subjeglq, the decision, if adverse to a party to the proceeding other
torules of the agencxaminers presiding at hearings may:  hanthe agency itself, shall not be made until a proposed decision

(a) Administer oaths andfafmations. is served upon the parties andapportunity is gbrded to each
(b) Issue subpoenas authorized by law and enforce subpograty adversely décted to file objections and present briefs or
unders.885.12 oral agumentto the oficials who are to render the decision.-Ex

(c) Rule on dkrs of proof and receive relevant evidence. Ceptas provided in 227.47 (2)the proposed decision shall eon

(d) Take depositions drave depositions taken when permitte&ain a statement of the reasons therefor and of each issue of fact
by law. or law necessary to the proposed decision, prepared by the hearing

. examiner or a person who has read the recbing.parties by writ
(€) Regulate the course of the hearing. P ten stipulation may waive compliance with this subsection.
() Hold conferences for the settlement or simplification of the (5) In any class 2 proceeding, if tHecision to file a complaint
issuesby consent of the parties. o or otherwise commence a proceeding to imposanation or pen
(9) Dispose of procedural requests or similar matters.  ajty is made by one or more of thédiiéils of the agencythe hear
(h) Make or recommend findings of fact, conclusions of laing examiner shall not be anfiofal of the agency and the proce

anddecisions to the extent permitted by law duredescribed in suk{2) shall be followed.
(i) Take othemrction authorized by agency rule consistent with (6) Thefunctions of persons presiding at a hearing or partici
this chapter patingin proposedr final decisions shall be performed in an im

(2) Except as provided in sufm) and s227.47 (2)in any partialmanner A hearing examiner or agencyicial may at any
contestectase which is a class 2 or class 3 proceeding, whertinae disqualify himself or herselfln class 2 and 3 proceedings,
majority of the oficials of the agency who are tender the final onthe filing in good faith o timely and stitient afidavit of per
decisionare not present for the hearing, the hearing examiner psenalbias or other disqualification of a hearing examiner fir of
siding at the hearing shall prepare a proposed decision, includiigl, the agency or hearing examiner shall determine the matter as
findings of fact, conclusions of laverder and opiniorin a form partof the record and decision in the case.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/805.07(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/805.07(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20804
https://docs.legis.wisconsin.gov/document/statutes/2001/804.01
https://docs.legis.wisconsin.gov/document/acts/1975/94
https://docs.legis.wisconsin.gov/document/acts/1975/94,%20s.%203
https://docs.legis.wisconsin.gov/document/acts/1975/414
https://docs.legis.wisconsin.gov/document/acts/1975/414,%20s.%209
https://docs.legis.wisconsin.gov/document/acts/1975/414,%20s.%2010
https://docs.legis.wisconsin.gov/document/acts/1975/414,%20s.%2012
https://docs.legis.wisconsin.gov/document/acts/1977/277
https://docs.legis.wisconsin.gov/document/acts/1977/277
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1979/162
https://docs.legis.wisconsin.gov/document/acts/1979/208
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2033
https://docs.legis.wisconsin.gov/document/acts/1989/139
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/courts/62%20Wis.%202d%20327
https://docs.legis.wisconsin.gov/document/courts/214%20N.W.2d%20587
https://docs.legis.wisconsin.gov/document/statutes/2001/227.43(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.901
https://docs.legis.wisconsin.gov/document/statutes/2001/230.047
https://docs.legis.wisconsin.gov/document/statutes/2001/19.52
https://docs.legis.wisconsin.gov/document/statutes/2001/885.12
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(2m)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.47(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.43(1)(bg)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.52
https://docs.legis.wisconsin.gov/document/statutes/2001/227.43(1)(bg)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.47(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/227.46(2)

17 Updated 01-02Wis. Stats. Database ADMINISTRATIVE PROCEDURE 227.485

(7) (a) Notwithstanding any other provision of laflve hear 227.48 Service of decision. (1) Every decision when
ing examiner presiding at a hearing may order such protectivede signed and filedshall be served forthwith by personat de
measuress are necessary pootect the trade secrets of parties tbvery or mailing of a copy to each party to the proceedings or to

the hearing. the party’s attorney of record.
(b) In this subsection, “trade secret” lihs meaning specified  (2) Eachdecision shall include notice of any right of the-par
in s.134.90 (1) (c) tiesto petition for rehearing and administrative or judicial review

(8) If the hearing examiner assigned unde225.43 (1) (b) pf adyersz_a decisions, the time allowed for filing each petz'ii.mh
rendersthe final decision in a contested case and the decisioridgntificationof the party to be named as respondent. No time pe
subjectto judicial review under £27.52 the department of natu "od specified under £27.49 (1)or filing a petition for rehearing,
ral resources may petition for judicial revieuf the hearing ex uUnders.227.53 (1) (afor filing a petition for judicial review or
aminerassigned under 227.43 (1) (bryenders the final decision Underany other section permitting administratiseview of an
in a contested case and the decision is subject to judicial revR@¢ncydecision begins to run until the agency has complied with

unders.227.52 the department of transportation may petition fdf!is subsection.
iudicial review History: 1975 c. 94.3;1975 c. 414s.13,17; Stats. 1975 s. 22711981 c. 378
’ History: 1975 c. 94.3; 1975 c. 4141977 c. 196.131 1977 c. 277418 447, 1985a. 1835331 o7, Stats. 1985 s. 227 48.
Istory: C. 948.3, C.4lf C. 1l C. . , Serviceof adecision is complete on the date of its mailing regardless of its receipt
1979c. 2081983 a. 18%.329 (2) 1985a. 291985 a. 1835339 57,1985 2. 236 1y the addresseen re Proposed Incorporation of Pewauké2\Ws. 2d 593241

Stats.1985 s. 227.461987 a. 3651993 a. 16 N.W.2d 603 (1976).

Undersub. (4), the agency findings should reflect that a majofitfficials rert Formalnotice under sub. (2) of the right to judicial review need be given only with
deringthe decision either heard the case or read the recastof¥in Electric Power 3 decision arising out of a contested case proceeding. ColRizano231 Wis.
Co.v. DNR,93 Ws. 2d 222287 N.W2d 113 (1980). 2d 420 605 N.W2d 260(Ct. App. 1999).

An agencys decision not to accept the hearing examénerder on grounds that
alteredsanctions were justified by the “seriousness of the facts” wadiaisof. . o .
Heinev. Chiropractic Examining Board67 Ws. 2d 187481 N.W2d 638(Ct. App. 227'485 Costs to Certa',n preva'“ng parties. (1) The Ieg
1992). islatureintends that hearing examiners and courts in this state,

Theagencynot the hearing examinés responsible for credibility determinations. wheninterpreting this section, be guided by federal casedaw

Whenthe agency reverses the examiner the agency must state the basis for rejeﬁ

s . . - L .
thefindings and give the reason why it made its independent finding. It is a denial gf November 20, 1985, interpreting substantially similar provi

dueprocess if the agency makes a determination without benefit of the examirei@nsunder the federal equal access to justice5adiSC 504

findings, conclusions, and impressions of the testimétakes vLIRC, 187 Ws. 2d (2) In this section:
581, 523 N.W2d 155(Ct. App. 1994). . X o . .
An agencys alteration of the hearing examitsdinding of facts without confer (a) “Hearing examiner” means the agency or hearing examiner

ring with the hearing examiner violated sub. (2) and rendixedecision procedur  conductingthe hearing.

ally defective. The altered findings, implicitly addressing the issue of the sabject’ “ . L . . .
credibility on a critical issue, logically related to the ultimdétermination and vio (b) “Nonprofit corporation” hashe meaning designated in s.
lateddue process. EpsteinBenson, 2000 WI 19238 Ws. 2d 717618 Nw2d ~ 181.0103(17).

224 “Small business” busi itiluding its af
Sub.(5) requires the use of a hearing examiner if an examiiagd member par . . (C) m,a ,us,lness means a business e’nm;‘u Ing I1ts .
ticipatesin the decision to commence a proceeding against a licensee, buptioediliates, which is independentlpwned and operated, and which
requiresuch use if a board member is involved only in the investigaiéritty. Gen.  employsfewer than 25 full-timemployees or which has gross

52.

) . . ) . . annualsales of less than $2,500,000.
Discussiorof circumstances under which hearing examiner has power to entertain

motionto dismiss proceedings. 68 Aten. 30. (d) “Small nonprofit corporation” means a nonprofit corpora
Witnesssubpoenaed under (1) must attend continued or postponed hearing anticn which employs fewer than 25 full-time employees.

mainin attendance until excused. 68 Atgen. 251. (e) “State agency” does not include the citizens utility board.

227.47 Decisions. (1) Except as provided isub.(2), every (f) “Substantially justified” means having a reasonable basis
proposecbr final decision of an agency or hearing examiner foln 1aw and fact. ) _ o
lowing a hearing and every final decision of an agency shati be (3) In any contested case in which an individual, a smaH non
writing accompanied by findings of fact and conclusions of lawrofit corporation or a small business is the prevailing party and
Thefindings of fact shall consist of a concise and separate sttdbmitsa motion for costs under this section, the hearing examin
mentof the ultimate conclusions upon each material issue of f&shall award the prevailing party the costs incurred in connection
without recital of evidence. Every proposedioal decision shall With the contested case, unless the hearing examiner finds that the
includea list of the names and addresses opatsons who ap Stateagency which is the losing party was substantially justified
pearedbefore the agency in the proceeding who are consideiBdaking its position or that special circumstances exist that would
partiesfor purposes of review under227.53 The agency shall Makethe award unjust.
by rule establish a procedure for determination of parties. (4) In determining therevailing party in cases in which more
(2) Exceptas otherwise provided in this subsection, & préhanone issue is contested, the examiner shall take into account
posedor final decision of the personnel commission, hearing ef€ relative importance of each issue. The examiner shall provide
amineror arbitrator concerning an appeal of the decision of tif partial awards of costs under this section based on determina
secretaryof employment relations made unde230.09 (2) (apr ~tionsmade under this subsection.
(d) shall not be accompanied by findings of factonclusions of ~ (5) If the hearing examiner awards costs under(&)bhe or
law. If within 30 days after the commission issues a decision $heshall determine the costs under this subseaiargpt as mod
suchan appeal either party files a petition for judicial review of tHfied under sub(4). The decision on the merits thfe case shall
decisionunder s227.53and files a written noticeith the cora  be placed in a proposed decision and submitted und22g7
missionthat the party has filed such a petition, toenmission and227.48 The prevailing party shall submit, within 30 days af
shallissue written findings of fact and conclusiaidaw within ~ ter service of the proposed decision, to the hearing examiner and
90 days after receipt dhe notice. The court shall stay the prot0 the state agency which is the losing party an itemized applica

ceedinggpending receipt of the findings and conclusions. tion for fees and other expenses, including an itemized statement
History: 1975 c. 414.15; 1977 c. 4181979 c. 2081985 a. 183533157, Stats.  [T0M any attorney or expert witness representingppearing on
1985s. 227.471993 a. 16491 behalfof the partystating the actual time expended and the rate at

Although its procedures are not subject to ch. 227, the firafitige city of Mit  \which fees and other expenses were Computed. The state agency

waukeeBoard of Fire and Police Commissioners was fi@eht in failing to specify [ . .
what particular wrongful acts the faders performed or why those acts COﬂStitutGCJVVhICh is the Iosmg partjnas 15 Workmg days from the date of re

conductunbecoming an éEer under the circumstances, and in failing to make-sep&€ipt of the application to respond writing to the hearing ex
ratefindings as to each fider, because in making itietermination the board iste. gminer. The hearing examiner shall determine the amournsit

quiredto state specific findings of fact and conclusions of law in the manner required P ™ . f
of stateagencies under this section. State ex refertedn v Board, 247 W 77, over lﬁgmgtl“e criteria specified in 814.245 (5)and include an order

ruled. Edmonds vBoard of Fire & Police Commré6 Wis. 2d 337224 N.w2d 575 for payment of costs in the final decision.
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(6) A final decision under sulfb) is subject to judiciateview (5) Theagency may order a rehearing or enter an order with
unders.227.52 If theindividual, small nonprofit corporation or referenceo the petition without a hearingnd shall dispose of the
smallbusiness is the prevailing party in the proceeding for judiciaétition within 30 days after it is filed. If the agency does not enter
review, the court shall make the findings applicable under anorder disposing of the petition within t8@-day period, the
814.245and, if appropriate, award costs related to that proceedjpefition shall be deemed to have been denied as of the expiration
unders.814.245 regardless of who petitions for judictalview of the 30—day period.

In addition, the court oreview may modify the order for payment (6) Upongranting a rehearing, the agency shall setrther
of costs in the final decision under s(¢b). for further proceedings as soon as practicable. Proceedings upon

(7) An individual is not eligible to recover costs under this secehearingshall conform as nearly may be to the proceedings in an
tion if the persors properlyreported federal adjusted gross inoriginal hearing except as the agency may otherwise direct. If in
comewas $150,000 or more in each of the 3 calendar years-or ¢be agencys judgment, after such rehearing it appears that the
respondingdfiscal yearsmmediately prior to the commencemenpriginal decision, order or determination is in any respect unlaw
of the case. This subsection applies whether the person filesftheor unreasonable, the agency may reverse, change, noodify
tax return individually or in combination with a spouse. suspendhe same accordinglyAny decision, order atetermina

(8) If a stateagency is ordered to pay costs under this sectidipn made after such rehearing reversing, changing, modifying or

the costs shall be paid from the applicable appropriation undeSgspendinghe original determinatioshall have the same force
20.865(1) (a) (g) or (q). andeffect as an original decision, order or determination.

; ; History: 1975 c. 94.3; 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t
(9) Eachstate agency that is ordered to pay costs Uthier o, 1035 s 22749,

sectionor thatrecovers costs under sib0) shall submit a report  this section does not require service of a petition for rehearing within 20 days of
annually,as soon ais practicable after June 30, to the chief clerkerviceof the orderonly filing. DOR v Hogan,198 Ws. 2d 792542 N.W2d 148

of each house of the legislature, for distribution to the appropri&té APP. 1995).

standingcommittees under 43.172 (3) the numbemature and
amountsof the claims paid, thelaims involved in the conteste
case in which the costs were incurred, the costs recovered ur(&l)ﬂ']
sub.(10) and anyother relevant information to aid the Iegislaturé0

in evaluating the éct of this section.

d227.50 Ex parte communications in contested cases.

(a) In acontested case, no ex parte communication relative
e meritsor a threat or &&r of reward shall be made, before
adecision is rendered, to the hear@@miner or any otherfafial

(10) If the examiner finds that the motion undeb.(3) is or employee of the agency who is involved in the decision—

frivolous, the examiner may award the state agency all reasona@%kmg procggs, by: .
costsin responding to the motion. order to find a motion to be 1. An official of the agency or any other public employee or
frivolous, the examiner must find one or more of the following©fficial engaged in prosecution or advocacy in connection with

. . . . the matter under consideration or a factually related matter; or
(&) The motion was submitted in bad faith, solely for purposes . .
2. A party to the proceeding, or any person who directly or

of harassing or maliciously injuring the state agency - A .
(b) The party or the pany'attorney knewor should have indirectly would have a substantial interest in the proposed agency
party party y w actionor an authorized representative or counsel.

known, that the motiorwas without any reasonable basis in law . .

or equity and coulaiot be supported by a good faitgament for | (b) Paragrapifa) _1.dges not apg_ly to an advisory $tahich

anextension, modification or reversal of existing law oesnot participate in the proceeding. _
History: 1985 a. 52Stats. 1985 s. 227.%; 1985 a. 18%s.33s 57; 1985 a. 332 (c) This subsection does not apply to an ex parte communica

$.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779. tion which is authorized or required by statute.

Thatthe state loses a case does not justify the automatic imposition of fees and . . .
costs. An award depends upon whether the stape'sition had guable merit. | (d) This su_bsectlon doemt apply to an ex pa_lrte _Communlc_a
Behnkev. DHSS,146 Ws. 2d 178430 N.W2d 600(Ct. App. 1988). tion by an oficial or employee of an agency which is conducting

Sub. (4) requires a party who prevails in an ages@roposed decision to seek g class 1 proceeding.
costswithin 30 dayf the proposed decision, thereby permitting the hearing examin . R L
erto make appropriate findings on entitlement to and anmfurusts to be awarded. (e) This subsection does not apphatty communication made

Any disputes regarding that decision can then be resolved, along with theaheritgg an agency in response to a reqbigshe agency for information

the underlying matterin one final decision. Gordon 8tate Medical Examining : ; : : :

Board,225 Ws. 2d 552593 N.W2d 481(Ct. App. 1999). requiredin the ordinary course of its regulatory functionsriblg
of the agency

227.49 Petitions for rehearing in contested cases. (2) A hearing examiner or other agencyicél or employee

(1) A petition for rehearing shall not be a prerequisite for appevolvedin the decision—-making process who receaeex parte
or review Any person aggrieved by a final order majthin 20 Communlca_tlorln violation of Sub(l) Sha” place_ on the record
daysafter service of the orddile a written petition for rehearing Of the pending matter the communication, if written, a memoran
which shall specify in detail the grounds for the relief sought artfimstating the substance of the communication, if oral, alt writ
supportingauthorities. An agency may order a rehearing on {{gnresponses to theommunication and a memorandum stating
own motion within 20 daysifter service of a final ordefThis sub  the substance ddll oral responses made, and also shall advise all
sectiondoes not apply to 47.025 (3) (e)No agency is required Partiesthatthe material has been placed on the record; however
to conduct more than one rehearing based on a petition forreh@ Writing or memorandum which would not be admissibte

(2) The filing of a petition for rehearing shall not suspend (ﬁﬁ“?l-bm notice of”the substance or nature ofdbmmunrllcatlon
delaythe efective date of the ordeand the order shall takefeft  Shallbe given to all parties. Any pardiesiring to rebut the com
onthe date fixed by the agency and shall continuefécefinless Munication shall be allowed to do so, if the party requestsgthe

the petition is granted or until the order is superseded, modifigtPrtunity for rebuttal within 10 days after notice of tbemmu
or set aside as provided by law nitation. The hearing examiner or agencyiaél or employee

. : S may, if deeming it necessary to eliminate thizef of an ex parte
(3) Rehearing W_'” be granted only on the basis of: communicationreceived, withdraw fromthe proceeding, in
(a) Some material error of law which case a successor shall be assigned.
(b) Some material error of fact. History: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 183.33¢ Stats. 1985

. . . 5.227.50.
(C) The d[scovery of new ewdence fsm‘.lbntly strong to re Thefailure to notifythe parties of the receipt of an ex parte communication was
verseor modify the orderand which could not have been prenarmieserror Seebach\PSC97 Wis. 2d 712295 N.W2d 753(Ct. App. 1980).
viously discovered by due diligence.
(4) Copiesof petitions for rehearing shall be served on all pa27.51 Licenses. (1) When the grant, denial or renewal of
tiesof record. Parties may file replies to the petition. alicense is required to be preceded by nadice opportunity for
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hearing,the provisions ofhis chapter concerning contested case&?7.53 Parties and proceedings for review . (1) Except
apply. asotherwise specifically provided by laany person aggrieved
(2) Whena licensee has made timelpd suficient applica by a decision specified in 827.52shall be entitled to judicial re
tion for the renewal of a license or a new license with referenceview of the decision as provided in this chapter and subject to the
any activity of a continuing nature, the existing license does nall of the following procedural requirements:
expire until the application has been finally acted upon by the (a) 1. Proceedings for review shh# instituted by serving a
agencyand, if the application is denied or the terms of the new fietition therefor personally or by certified maipon the agency
censeare limited, until the last day for seeking review of the agebr one of its dficials, and filing the petition in the fite of the
cy decision or a later date fixed by order of the reviewing courglerk of the circuit court for theounty where the judicial review
(3) Exceptas otherwise specifically provided by lave reve  proceedingsre to be held. If the agency whose decision is sought
cation,suspension, annulment or withdrawal of any license is lavo be reviewed is the tax appeals commission, the bangingw
ful unlessthe agency gives notice by mail to the licensee of fadteard,the credit union review board, the savings and loan review
or conduct which warrant the intended action and the licensedésard or the savings bank review board, the petition shall be
givenan opportunity to show compliance with all lawful requireservedupon both the agency whose decision is sought to-be re
mentsfor the retention ofhe license. If an agency finds that pubviewedand the corresponding named respondent, as specified un
lic health, safety or welfare imperatively requires eyaecy ac  derpar (b) 1.to5.
tion and incorporates a findirtg that efect in its ordersummary 2. Unless a rehearing is requested und22.49 petitions
suspensiorof a license may be ordered pending proceedings i@k review under this paragraph shall be served and filed within 30
revocationor other action. Such proceedings shall be prompijays after the service of the decision of the agency upon all parties
institutedand determined. unders.227.48 If a rehearing is requested unde227.49 any
History: 1975 C. 4141985 a, 182,33t Dtats. 1985 5, 227.51. party desiring judicial review shall serve and file a petition fer re
ross Refeence: See also chfkL 1 and2, Wis. adm. code. . . . . - .
Summary suspension of occupational licenses is discu3seditty. Gen. 10. view W'th'n ?’0 days aftesc_erwce Of_th(_? order fma"y dISpOS_Ing Of_
the application for rehearing, or within 30 days after the final dis
227.52 Judicial review; decisions reviewable.  Adminis  positionby operation of law of any such application for rehearing.
trative decisions which adverselyfeét the substantial interests of The 30—day period for servinand filing a petition under this para
any person, whether by action or inaction, whethémaétive or graphcommences on the day affersonal service or mailing of
negativein form, are subject to review as provided in this chaptéhe decision by the agency
exceptas otherwise provided by law and exdeptthe following: 3. If the petitioner is a resident, the proceedings shall be held
(1) Decisionsof the department of revenather than deei in the circuit court for the county where the petitioner resides, ex
sionsrelating to alcohol beverage permits issued undet2h. ceptthat if the petitioner is an agentle proceedings shall be in
(2) Decisions of the department of employee trust funds. thecircuit court for the county where the respondent resides and
(3) Thosedecisions of the division of banking that are subje§XCePtas provided in s§.3.0301 (2) (bR, 77.59 (6) (b)182.70

to review prior to any judicial reviewby the banking review (0): and182.71 (5) (g) The proceedings shall be in the circuit
board. WP vl oy 9 courtfor Dane County if the petitioner is a nonresident. If all par

ties stipulate and the coutd which the parties desire to transfer

(4) Decisionsof the ofice of credit unions. the proceedings agrees, the proceedings may be held in the county

(5) Decisions of the division of savings institutions. designatedy the parties. If 2 or moggetitions for review of the
(6) Decisionsof the chairperson of the elections board or th&amedecision are filed in diérentcounties, the circuit judge for
chairperson’'siesignee. the county in which a petition for review of the decision was first

(7) Thosedecisions othe department of workforce develop filed shall determine the venue for judicial review of the decision,
mentwhich are subject to reviewrior to any judicial reviepwby andshall order transfer or consolidation where appropriate.

thelabor and industry review commission. (b) The petition shall state tmeture of the petition&s inter

History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391 1983 a. 27122, 183 : " : :
538 1985 a. 183,35, Stats. 1985 s. 227.52995 a, 27%5.6233 9130 (4) 1997 a. gst,'the facts showing that petitioner is a person aggrieved by the
3 27-1999 a. 9182 ecision,and the grounds specified in227.57upon which peti

Cross-reference: See s50.03 (1) for review under subchapter | of chapter 50.tioner contends that the decision should be reversed or modified.

Legislative Council Note, 1981 Theamendment to s. 227.15 applies court reviewl he petition may be amended, by leave of court, though the time
ﬁﬂgﬁ;‘;ﬁggZ,;"i{e[vgﬁ,a;'ggfﬁuspe“s'0”5 and nonrenewals by the department of g cering the same has expired. The petition shall be entitled in

An order of the tax appeals commission refusing to dismiss proceedings for IiBle Name of the person serving it as petitioner and the nathe of
‘,;”“”ﬁwd‘,g‘g’g \évgwot ;jpgiglgg(lse’\ﬁc[%slegjt?iﬁ g}eg;its of the case were still pendiigencywhose decision isought to be reviewed as respondent, ex
aschv. , s. . . . o - T )
Therequirements of ss. 227.15 and 227.16 (1) [N0@2&52 and 227.53 (1)] for CEPItNALIN petitions foreview of decisions of the following agen
standingto seek review of an administrative decision do not create separate and iies, the latter agency specified shall be the named respondent:
pendentriteria, but both sections essentially require that to be a person aggrieved for 1 The tax appeals commission, the department of revenue.
standingpurposes, ongust have an interest recognized by law in the subject matter ! i T .
that is injuriously aected bythe decision. éconsins Environmental Decade, Inc. 2. The banking review board, the division of banking.
v. PSC,69 Wis. 2d 1 230 N.W2d 243(1975). . . . . . .
An order of the employment relations commission directing an election and deter 3. The Cre‘?“t union review bloard’ theict of C.r?d.'t umons'.
mining the bagaining unit under .70 (4) (d)is not reviewable. &t Allis v 4. The savings and loan review board, the division of savings

WERC, 72 Ws. 2d 265240 N.W2d 416(1976). o institutions,except if the petitioner ie division of savings insti
An unconditional interim ordepy public service commission fixing utility rates

pendingfinal determination was reviewable when no provision was made for-the [&Itions,the prevailing parties before the savings and loan review

fund of excess interim rates. Friends of the EarPSC,78 Wis. 2d 388254 N.w2d  boardshall be the named respondents.

299 (1977). . . - "
Thedecision of the PSC not to investigate under ss. 196.28 and 196.29 was a nonte 5_' The savmgs bank r_e_wew _boarql, .the dIVISIOI’I_ of Sf’Nm.}gS

viewable discretionary determination. Reviewable decisions are defiston- ~ Stitutions,except if the petitioner ihe division of savings institu

sm/;s Envnronénental _Decac_ig, Inc. DdSC_,93 Wis. 2d 658287 N.\(/j\_IZd 7h37(1980)- o tions, the prevailing parties before the savings bank review board

court order setting aside an administrativéer and remanding the case to t

administrativeagency was appealable as of right. BearB8hHR, 102 Wis. 2d 70 “shallbe the named resppndents. .

306N.W.2d 22(1981). (c) A copy of the petition shall be served personally or by-certi
Because amppointmento office was an administrative decision, a challenge ofied mail or, when service is timelgdmitted in writing, by first

i‘g’fwgf“;d“ggg'gsgng &Vezg‘ggg(g';“g;,;ﬁ'igggf’ts‘ate exrel. Frederick €ox, a5 mail, not later than 3tays after the institution of the pro

A declaratory judgment action was improper when the pliifitifnot pursue any  ceeding,upon each party who appeared before the agency in the
availableremedies under ch. 227 rufikow v DNR, 216 Ws. 2d272 576 N.Ww2d proceedingn which the decision sought to beviewed was made
288 (Ct. App. 1998). > e
Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61 or upon the .partys’ attorney of recordA court me,‘y not dismiss
MLR 405. the proceeding for review solelgecause of a failure to serve a
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copy of the petition upon party or the partg attorney of record  Deliveryof a petition to aragency attorney did not meet the requirements fer ser

i f ; ice under sub. (1) (a) 1. 8isensel vDHSS,179 Wis. 2d 637508 N.W2d 33(Ct.
unlessthe petitioner fails tserve a person listed as a party for puPApp_ 1993).

posesof review in the agency'decision under 827.47or the per Thetime provisions under sub. (2) are mandat@vggner v State Medical Ex
son’sattorney of record. aminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994).
. el the case of a ch. 227 petition for revi¢he petition commences the actiather
. (d) I_Except in the case o_f the_ tax apPea|3 commission, _the batﬂg:montinuing it. As an attorney is not authorized to accept the service of process
ing review board, the credit union review board, the savings agghmencingn action, service on the attorrggneral rather than the agency is insuf
loanreview board and the savings bank review board. the ageﬁ@gnt to commence an action for revievGimenez vState Medical Examining
. ; . ’ - rd,229 Wis. 2d 312600 N.W2d 28(Ct. App. 1999).
and_al_l partl_es to the proceedlng befo_re it, shall have the rIg_htI%&qection227.48 applies only to contested cases. By virtue of the reference to s.
participate in the proceedings for revieWhe court may permit 227.48 the 30-day deadline in sub. (1) (a) 2. is inapplicable to noncontested cases.
otherinterested persons to intervene. Any person petitioning tPreausehere is no statutory limit for noncontested cases, a 6-month default limita
X " ion applies. Hedrich.\Board of Regents dahe University of Visconsin System,
court to intervenshallserve a copy of the petition on each party(’)01WI App 228,248 Ws. 2d 204635 N.W2d 650

who appeared before the agency ang additional parties to the

judicial review at least 5 days prior to the date set for hearing pp7 54 Stay of proceedings. The institution of th@roceed
the petition. _ - _ ing for review shall not stay enforcement of the agency decision.
(2) Every person served with the petition for review as-prorhe reviewing court may order a stay upon such terms as it deems

videdin thissection and who desires to participate in the precegstoper, except as otherwise provided in $86.43 253.06(7),

ings for review thereby instituted shall serve upon the petitionef48.02(9) and551.62

within 20 days after service of the petition upon such person, a NGHistory: 1983 a. 271985 a. 183.39; Stats. 1985 s. 227.52987 a. 51997 a.

tice of appearance clearly stating the persquasition with refer 27,311

enceto each material allegation in the petition and to thiemaf i i )

ance,vacation or modification of the order decision under 227.55 Record on review . Within 30 days after service of

review. Such notice, other than by the named respondent, sfia@ petition for review upon the agenayr within such further

alsobe served on the named respondent and the attorney gentif@@ asthe court may allowthe agency shall transmit to the re

andshall be filed, together with proof of required service theredfiewing court the original or a certified copy of the entire record

with the clerk of the reviewing court within 10 days after such s&f the proceedings iwhich the decision under review was made,

vice. Service of all subsequent papers or notices in such procdggluding all pleadings, notices, testimoayxhibits, findings, de

ing neecbemade only upon the petitioner and such other persa¢igions,orders and exceptions, therebut by stipulation of all

ashave served and filed the notice as provided in this subsectigitiesto the review proceedings the record may be shorteped

or have been permitted to intervene in said proceeding, as pargiéginatinganyportion thereof. Any parfyther than the agency

thereto,by order of the reviewing court. refusingto stipulate to limit the record may be ta®dthe court
History: 1971 c. 2431975 c. 94.3; 1975 c. 4141977 c. 265.75,1977 c. 187 for the additional costs. The record may be typewritten or printed.

1979c. 90 208 355 1985 a. 14%.10, 1985 a. 1835.37, 57, Stats. 1985 s. 227.53; The exhibits may be typewritten, photostated or otherwise fepro

1987a. 27313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985; 2001 a. 38 .
Thecircuit court had no jurisdiction of an appeal fromtédpeappeals commission duced,or, upon motion of any partpr by order of the court, the

whenthe petition for review was served only on the department of revenue and ﬁ6lgina| eXhibi_tS shall accompany the record. mrt may re
onthe commission within the allowed 30 days. BracHBOR,48 Wis. 2d 184179  quire or permit subsequent corrections or additions to the record
N.W.2d 921(1970). ;
) i . . when deemed desirable.

Service on the department of a notice of appeal by ordinary mail, when received,. . .
in time andnot promptly objected to was good service. Service on fanséafiber listory: 1985 a. 183.41; Stats. 1985 s. 227.55. )
of the department was $iafent when in the past that individual had represented him Time provisions under this section are mandatuvgigner v State Medical Ex
selfas an agerind as an attorney for the department. Hamilt@bHR, 56 Wis. ~ aminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994).
2d 673 203 N.w2d 7(1973).

An appeal will not lie from an order denying a petition to reopen an earlier P397 56  Additional evidence; trial; motion to dismiss;

orderwhenno appeal was taken from the order or the order denying rehearing withj . e . .
30days. Bwn of Caledonia PSC56 Ws. 2d 720202 N.W2d 912(1973). thending petition. (1) If before the date séor trial, applica

A failure to strictly comply wittihe caption requirements of sub. (1) does not divediOn is made to the circuit court for leave to present additional evi
a court of jurisdiction if all other jurisdictional requirements are met. EvdbisAD,  denceon the issues in the case, and it is shown to the satisfaction

62 Wis. 2d 622215 N.W2d 408(1974). R . __of the court that the additional evidence is material and that there
Whenthe taxpayer failed to serve a copy of his petition for review of a decisign

andorder ofthe tax appeals commission upon the department of revenue within W§re good reasons for failure to present it in the_ProceEdi_”gS be
days,the circuit court had no jurisdiction.  CudahyDOR, 66 Ws. 2d 253224  fore the agengythe court may order that the additional evidence

N.W.2d570(1974). betaken before the agency upon such terms as the court may deem

Theimplied authority of the PSC under various provisions of ch. 196 to insure t e - . .
future supplies of natural gas will remain esasonably adequate andfaiént as TﬁtOper' The agency magnodify its findings and decision by rea

practicableindicates a legallyecognized interest of the environmental group memson of the additional evidence and shall file with the reviewing
bersliving in the area &écted by the commission order in the future adequathedf  coyrtthe additional evidence together with angdified or new
servicethat is suficient to provide standing if the facts allegadhe petition are true findi decisi

to challenge the commissianailure to consider conservation alternatives tptbe  11NAINGS Or decision.

posedpriority system. Wéconsins Environmental Decade, Inc.RSC,69 Ws. 2d (2) Proceeding$or review ofadministrative agency decisions

1,230 N.W2d 243(1975). . . . ; :
A county had standing to challenge validity of nute adopted in conformity with asprowded in this chapter may be brotht on for trial or hea”ng

$5.227.02 through 227.025, 198@ats. Dane County DHSS,79 Ws. 2d 323255 ~ atany time upon not less than 10 days’ notice given after the expi

N.W.2d539(1977). ration of the time for servicef the notices provided in 827.53
“Parties” under sub. (1) (c), 1975 stats., are those pers@inaatfvely demon (2)

stratingactive interest in the proceedings; the PSC must identify partissoNgin's

EnvironmentaDecade, Inc. WPSC 84 Wis. 2d 504267 N.W2d 609(1978). ~(3) Within 20 days after the time specified ir287.53for fil-
Chapter801 is inapplicable to judicial review proceedings. OmerniéNR,94  INg notices of appearance in any proceedingdoiew any re
Wis. 2d 309 287 N.W2d 841(Ct. App. 1979). spondentwho has served such notioeay move to dismiss the

Service on a department rather thara@pecific division within the department it i it i
wassuficient notice under this section. SunnyvieWage v DOA, 104 Wis. 2d 396 petitionas filed upon the ground that such petition, upofais,

311N.W.2d 632(1981). doesnot state facts sfifient to show thathe petitioner named
Whenthe petitioners lacked standing to seek review and the intervenors filed atfeereinis a person aggrieved by the decision sougie re
thetime limit in sub.(1),the intervenors could not continue to press their claim. Fayewed. Upon the hearing of such motion the canay grant the

v. DHSS,112 Wis. 2d 514334 N.w2d 532(1983). " L. )
Thetest for determining whether a party Istéanding is: 1) whether the agency de petltlonerleave to amend the petition if the amendment as pro

cisiondirectly causes injury to the interest of the peitioner; and 2) whether the assp@Sedshallhave been served upon all respondents prior to such
edinterest is recognized by laMaste Management ofi¢onsin vDNR,144Wis.  hearing. If so amended the court may consider and passthpon

2d 499 424 N.W2d 685(1988). . - . .
Althoughit may not be able to the state, a county has standimgnip a petition Va|I(_thy .Of the amended petition without further or othrestion
for review because the petition initiates a special proceeding rather than an acli@rdiSmiss the same by any respondent.

RichlandCounty v DHSS,146 Ws. 2d 271430 N.W2d 374(Ct. App. 1988). History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56.
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Section111.36 (3m) (c) [now s.111.39 (5) (c)] shows a policggainst opening Fair diction to hear an actiohy the owner seeking a declaration that structure was a per
Employmentproceedings more than one year after the commisdioal order; a  mitted“pier” under s. 30.13. Kosmatka®NR,77 Ws. 2d 558 253 N.W2d 887
courtshould not use ch. 227 or s. 752.35 to circumifitpolicy Chicago & North Summanyjudgment procedure is not authorized in proceedingsidicial review
WesternRailroad vLIRC, 91 Wis. 2d 462283 N.W2d 603(Ct. App. 1979). underthis chapter Wis. Environmental Decade RSC;79 Wis. 2d 161255 N.W2d

A court may not find facts under sub. (1); the court may only receive evidencedtd.
determinewhether to remand to the agency for further fact finding. State Public Inter “Djscretion” means process of reasoning, not decision—-making, based on facts in
venorv. DNR,171 Ws. 2d 243490 N.W2d 770(Ct. App. 1992). recordor reasonably inferred from record, and conclusion based on logical rationale

foundedon properegal standards. Reidinger@ptometry Examining Boar@1
227.57 Scope of review . (1) The review shall be conducted'is: 2d 292260 N.wzd 270

: : : An agency determination that an environmental impact statement was adequately
by the court without a jury and shall be confinedhte record, ex prepareds reviewed under s. 227.20 [s. 227.57]isddnsins Environmental De

ceptthat in cases of alleged irregularities in procedure béfiere cade,inc. v PSC98 Wis. 2d 682298 N.W2d 205(Ct. App. 1980).
agencytestimony thereon may be taken in the court andaife Relief from a judgment entered in a ch. 227 review may narhated under s.
is granted to take such testimodyepositionsand written interrog 806.07. Charter Manufacturing Co. Wilwaukee River Restoration Council, Inc.

h . h > 02Wis. 2d 521307 N.W2d 322(Ct. App. 1981).
atoriesmay be taken prior tthe date set for hea”ng as prowdecjf A party cannot recover attorneyees against trgtate under sub. (9). An adminis

in ch.804if proper cause is shown therefor trativejudgeshould have been disqualified due to a compelling appearance of impro
: i it e, priety. Guthrie vWERC,107 Wis. 2d 306320 N.W2d 213(Ct. App. 1982). Af
@ Unlzssthe cogrt finds a ground for settlng”asm‘mlqlffy dﬁrmed.m Wis. 2d 447331 N.W2d 331(1983),
Ing, rem_an Ing Or or e”n_g ager_lcy action or ancillary relief un €Mhe commissiors change of accounting treatment for recovery of utility expendi
a specified provision of this sectiongsihall afirm the agencys ac  tures was arbitrary and capriciousiseénsin Public Service Corp.RSC,109 Wis.
tion. 2d 256 325 N.W2d 867(1982).
. . Sub.(7) grants the trial court broad authorityrémnand a matter to an agency for
3 The_court Shal_l separately treat_d|SPUted |ssuengef_lcy furtheraction when no hearing has been held and no particular result is compelled as
procedurejnterpretations of lajdeterminations dfact or policy amatter of law R. W Docks & Slips vDNR, 145 Wis. 2d 854429 N.W2d 86(Ct.
within the agency exercise of delegated discretion. APOP- 1988). " hree lovels of def that may be diven & dminist
nreview there are three levels of deference that may be given to an administra
(4) The court shall remanthe case to the agency for furthege agencys conclusions of law and statutory interpretations, depending on the
actionif it finds that either the fairness of the proceedings or thgency'sexperience, technical competence and knowledge in regard to the question

correctnes®f the action has been impaired bynaterial error in PresentedKelley Co. vMarquardt 172 Ws. 2d 234493 N.W2d 68(1992).

f : Statutesnabling rule promulgation are strictly construed to preclude the exercise
procedureor a failure to follow prescrlbed procedure. of a power not expressly granted/hether an agency exceeded its authority in pro

. . . . . a
(5) The court shalset aside or modify the agency action if itnulgatinga rule is reviewed de novo by a reviewwraurt. State Public Intervenor
finds that theagency has erroneously interpreted a provision BPNR, 177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993).

; ; ; i iAgencyjurisdiction is a legal issue reviewed de novo by a reviewing court. An
law and a correct Interpretation CompEIS a part|CU|ar action, Oéé ncy’sdecision on the scope of its own power is not binding on the court. Loomis

shallremand the case to the agency for further action under a GOWisconsin Personnel Commissidt¥9 Ws. 2d 25505 N.W2d 462(Ct. App.

rectinterpretation of the provision of law 1993).

; Defaultjudgment is incompatible with the scope of review of a ch. 227 proceeding.
(6) If the agency action depends on any fact found by thg, "2\ Siate Medical Examining BoartB1 Ws, 2d 633511 N.W2d 874(1994).

agerlcyin a contested case proceeding, the court S,ha” not '5UbS.tA circuit judge has inherent authority to order briefs in a case under this section and
tuteits judgment for that of the agency as to the weight of the e dismiss the action if a party fails to file a brief as ordered. LEtRC, 202 Ws.

denceon any disputed finding of fact. The court shall, howgve$d559 550 N.w2d 534(Ct. App. 1996). . I

. ; .. Penovo review of an administrative decision is appropriate only if the issue is one
setaside agency action or remand the case to the agency ”_: it fipkyst impression or the ageneyposition has been so inconsistent as to be of no
thatthe agency action depends on any finding of fact thatds guidance.An agency need not have considered identical or even substantially similar

supported)y substantial evidence in the record factsbefore,only the particular statutory scheme. ITW DeltatiRC, 226 Wis. 2d
i C 11,593 N.W2d 908(Ct. App. 1999).

(7) If the agency action depends on facts determined withoutEmphasizinghe uniqueness of certain facts presented to an administrative agency
ahearing, the court shall set aside, modify or order agency actiagens 2eiie F8 e Teed of 1 B0k es, e e, The kew o e~
if the facts compel a partlcular action as a m_atte_r afdaw ma_y agencys experience in administéring a particular statutdry scheme. Matiitav
remandthe case to the agency for furtleamination and action pioye Trust Funds Board, 2001 WI App 7243 Wis. 2d 90626 N.W2d 33
within the agency responsibility wogle of a6, B4t v DHFS, 2001 WD 68,543 We. 20 307626 N-W2G 48~
] (8) Thecourt shalll reverse or remand _the_case to the agency #hetest under su_b..(6) is V\;hethmking into account all of the evidence in the re
it finds that the agency'exercise of discretion is outside the rangerd, reasonable minds could arrive at the same conclusion as the.agbedjnd

i i o i ; ings of an administrative agency do not need to refepteponderance of the evi
of discretion delegated to the agency by l@anconsistent with denceas long ashe agency conclusions are reasonable. If the factual findings of

anagency rule, an fi€ially stated agency policy @ prior agency the administrative body are reasonable, they will be upheld. Kitt@WD, 2002

practice,if deviation therefrom isot explained to the satisfactionW! 54,252 Ws. 2d 561644 N.w2d 649

. : e i g : : Ordinarily a reviewing court will not consider issues beyond those properly raised
of the court by the agency; or is otherwise in violation of a Consrsbforethe administrative agencgnd a failure to raise an issue generally constitutes

tutional or statutory provision; but the court shall not substitute i&Svaiver of the right to raise the issue. Howetre ruleis one of administration, and

judgmentfor that of the agency on an issue of discretion. thereviewing court has the power to decide issues that were not baieed the ad
h L. hall . h liefi ministrativeagency if althe necessary facts are of record and the issue is a legal one
(9) Thecourts decision shall provide whatever relief is apprayf great importance. Bunker LIRC, 2002 WI App216,  Vis. 2d

priateirrespective of the original form of the petition. If the coumi.w.2d__. -
setsaside agency action or remands the case to the agency for fuitueprocess does not disqualify an agencg dscision-maker merely because of

therproceedings, it mamake such interlocutory order as it ﬁnd{jl.rgl.lldfagg)(/lvg%)the facts of thease. Hortonville Dist..\Hortonville Ed. Asso426

necessaryto preserve the interests of any party and the publiG a court dirms an agency decision under sub. (2), an unsuccessful claimant may
pendingfurther proceedings or agency action. not bring a claim to federal Court.o¥ng v Michigan Wsconsin Pipe Line C&69

. H g Supp. 741(1983).
(10) Uponsuch review due weight shall be accorded the eXlJ:eTheStandards of Review for Agency Interpretation of Statutessedfsin. Mas

rience,technical competence, and specialized knowleddheof 55 83 MLR 597 (2000).
agencyinvolved, as well as discretionary authority conferred The scope of judicial review in itonsin. Hewitt, 1973 WLR 554.
uponit. The rightof the appellant to challenge the constitutienal The standard of review of administrative rules iisdtinsin. 1982 WLR 691.
ity of any acbr of its application to the appellant shall not be-fore _ _
closedor impaired by the fact that the appellant has applied for227.58 Appeals. Any party including theagencymay secure
holdsa license, permit or privilege under such act. areview of the final judgment dhe circuit court by appeal to the
History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985 courtof appeals within the time period specified i8@3.04 (1)
S.227.57. o _ _ ) ~ History: 1977 c. 18%.134,1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58.
Undersub. (6), a finding of fact is supported if reasonable minds could afrive  Judicial Council Note, 1983:This section is amended by repealing the appeal
thesame conclusion. ®8tring vJames71 Ws. 2d 462238 N.W2d 695(1976).  deadlineof 30 days from notice of entry of judgment for greater uniformity ap
A reviewing court, in dealing with a determination or judgment that an administgealmust be initiated within the time specifiedin808.04 (1), stats. This section
tive agency is alone authorized to make, must judge the propriety of the action saefyrther amended to eliminate the superfluous provision that the appeal is taken in
on grounds invoked by the agency wattificient clarity. Stas vMilwaukee County the manner of other civil appeals. Civil appeal procedures are governed by chs. 808
Civil Service Commissiori5 Ws. 2d 465249 N.W2d 764(1977). and809. [Bill 151-S]
Where a DNR decision prohibited a structure s.30.12kedparian owner did The court of appeals had no powweremand a case under 806.07 (1) (b) or (h);
not seek review under s. 227.20, 1983 stats., [now 227.57], the trial court had-no juiis 227 cannot be supplemented by statutory remedies pertaining to civil procedure.
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Chicago& North Western Railroad.WIRC, 91 Ws. 2d 462283 N.W2d 603(Ct.  ty of laws when attacked in federal court and to stay en -
App. 1979). forcement. Whenevea suit praying for an interlocutory injunc
tion shall have been begun in a federal distdefrtto restrain any
department,board, commission or faer from enforcing or
administeringany statuter administrative order of this state, or
to set aside or enjoin the suit or administrative grither depart
fhent,board, commission or fiéer, or theattorney general, may

D Count t i | for th ] f bring a suit to enforce the statute or order in the circuit court of
or vane Lounty except an action or appeal for the review of ¥ neCounty at any time before the hearing on the application for

orderoff the departmefr)tgf workfgrceddeve]lcoEmlertl)the d((ejpaat ninterlocutory injunction in the suit in the federal court. Juris
mentof commerce or k']'.“ A”.gs. ana or ders o It< e la (cj)r_an in Lffﬁ%ftion is hereby conferred upon the circuit court of Dane County
review commission which is instituted or taken and is not callegh o, the court of appeals, on appeal, to entertain the suit with the
for trial or hearing within 6 months after the proceeding or actigf, yersgranted in this section. Thurcuit court shall, when the

is instituted, and the trial or hearing of which is not continioed ¢ it is brought, grant a stay of proceedings by any state depart
stipulationof the parties or by order of the court for cause showhent poard, commission or fifer under thestatute or order
shallon the application of either party on 5 days’ written ndtice e gingthe determination of the suit in the courts of the state. The
the other be certified and transmitted for trial to the circollirt  circyjit court of Dane County upon the bringing of the suit therein
of thecounty of the residence or principal place of business of tg’ﬁ’allat once cause a notice thereof, together with a copy of the stay
plaintiff or petitioneywhere the action or proceeding shall be givogerpy it granted, to be sent to the federal district court in which

enpreference. Unless written objection is filed within the S_dagl action was originally begun. An appeal shall be taken within
period, the order certifying and transmitting the proceeding sh Etime periodspecified in s308.04 (2) The appeal shall be giv
be entered without hearing. The plaihtir petitioner shall pay g, preference.

to the clerk of the circuit court of Dane County a fee of $2 for trans History: 1977 c. 1871983 a. 2191985 a. 183.49; Stats. 1985 s. 227.60.

227.59 Certification of certain cases from the circuit
court of Dane County to other circuits. ~ Any action or pre
ceedingfor the review of any order of an administrativéoef,
commission,department or other administrative tribunal of th
staterequired by law to be institutea or taken to the circuit court

mitting the record. Judicial Council Note, 1983:This section is amended to replace the appeal dead
History: 1977 c. 291983 a. 2191985 a. 183.47; Stats. 1985 s. 227.59995  line of 10 days after termination of the suit by the time provisiorss 808.04 (2),
a. 27ss.6238 9116 (5) 9130 (4) 1997 a. 3 for greater uniformity Section 808.04 (2) provides that an appeal must be initiated

within 15 days of entry of judgment or order appe#leth. The provision requiring
N . . preferentialcourt treatment is harmonized and standardized with similar provisions
227.60 Jurisdiction of state courts to determine validi - inthe statutes. [Bill 151-S]
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