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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsallowed; form of motions. 802.07 Counterclaim and cross—claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.
802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signing of pleadings, motions and other papers; sanctions. 802.12 Alternative dispute resolution.

802.06 Defensesnd objection; when and how presented; by pleading or motion;
motionfor judgment on the pleadings.

NOTE: Chapter 802 was ceated by Sup. Ct. Order 67 Wis. 2d 585 614  claim for relief, whether an original or amended claoaunter

1975),which contains Judicial Council Committee notes explaining each sec : : _ : H
gion. )Statutes prior to the 1983-84 edition also have these npotes. ’ |C|al_m, cross claim or 3rd—party claim, shall contain all of the fol
owing:

802.01 Pleadings allowed; form of motions. (1) PLEAD- (@) A short and plain statement of the claim, identifying the
INGs. There shall be a complaint and an answer; a replgéara  transactioror occurrence or series wansactions or occurrences

terclaimdenominated as such; an answer to a cross—claim, if @& of which the claim arises and showing that the pleader-is en
answer contains a cross—claim; a third—party complaint, if-a péfled to relief.

sonwho was not an original party is summoned undép3.03 (b) A demand for judgment for the relief the pleader seeks.
anda third—party answeif a third—party complaint is serveto (1m) ReLIEFDEMANDED. (a) Relief in the alternative or of sev
otherpleading shall be allowed, except that the court may ordgi| different types may be demandatith respect to a tort claim
afurther pleading to a reply or to any answer seekingthe recovery of moneyhe demand for judgment may not

(2) MoTions. (a) How made. An application to the court for specifythe amount of money the pleader seeks.

anorder shall be by motion which, unless madeing a hearing () This subsection does nofaaft any right of a party to speci
or trial, shall be made in writing, shall ste_lte with particularity th@ to the jury or the court the amount of money the party seeks.
groundstherefor and shall set forth the relief or order sougdfite (2) DEFENSESFORM OF DENIALS. A party shall state in short

requiremenbf writing is fulfilled if the motion is stated in a writ 5,4 5iain termghe defenses to each claim asserted and shall admit
tennotice of the hearing of the motion. Unless specifically authg, deny the averments upon which the adverse party relies. If the
rized by statute, orders to show cause shall not be used. partyis without knowledge or information digfent to form a be

(b) Supporting papers. Copies of all records and papers upofief asto the truth of an averment, the party shall so state and this
which a motion is founded, except those which have been pfastheeffect of a denial. Denials shall fairly meet the substance
viously filed or served in the sanzetion or proceeding, shall beof the averments denied. The pleader shall niaéedenials as
servedwith the notice of motion and shall be plainly referred tgpecific denials of designated averments or paragraphs, but if a
therein. Papers already filed or served shall be referred to-as pfeaderintends in good faith to deny only a part or a qualification
perstheretofore filed or served in the action. The moving parf an averment, the pleader shall specify so much of it as is true
may be allowed to present uptime hearing, recordsfafavits or - andmaterial and shall deny only the remainder
otherpapers, but only upon condition treposing counsel be (3 ArciryaTive peFensES. In pleading to a preceding plead

given reasonable timé which to meet such additional proofsing 5 party shall set fortafirmatively any matter constituting an
shouldrequest therefor be made. _ avoidanceor afirmative defense including but not limited to the
_(c) Recitalsinorders. All orders, unless they otherwise pro following: accord andsatisfaction, arbitration and award.- as
vide, shall be deemed to be based on the reardgpapers used sumptionof risk, contributory negligence, discherin bankrupt
onthe motion and the proceedirtheretofore had and shall recitecy, duress, estoppel, failure of a conditEubsequent, failure or

the nature of the motion, the appearances, the dates on whic tof consideration, failure to mitigate damages, fralledyali-
motionwasheard and decided, and the order signed. No other fgf immunity, incompetence, injurigy fellow servants, laches; li
mal recitals are necessary censepayment, release, res judicata, statute of frauds, statute of

(d) Formal requirements. The rules applicable to captions limitations, superseding cause, and waivéthen garty has mis
signingand other matters of form pfeadings apply to all motions takenlydesignated a defense as a counterctaia counterclaim
andother papers in an action, except théitlafits in support of asa defense, the court, if justice so requires, shall permit amend
amotion need not be separately captioned if served and filed witlentof the pleading to conform to a proper designation. Hfan
themotion. The name of the party seeking the order or relief afitinative defense permitted to be raised by motion und&®2.06
a brief description of the type of order or relief sought shall be ifR) is so raised, it need not be &atth in a subsequent pleading.
cludedin the caption of every written motion. (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to

(e) When deemed made. In computing any period of time pre which a responsive pleading is required, other than those as to the
scribedor allowed by the statutes governing proceduivil ac  fact, nature and extent of injury and damage, are admittezh
tionsand special proceedings, a motion which requires notice urot denied in the responsive pleading, except that a party whose
ders.801.15 (4)shall be deemed made when it is served with ipgior pleadings set forth all denials and defenses to be rglied

notice of motion. in defending a clainfor contribution need not respond to such
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas claim. Averments in a pleading to which no responsive pleading
shall'not be used. is required or permitted shall be taken as denied or avoided.
_ I(-Ilisgol?/:SSup.CCtb oédi% \\%s. gg 535(%3 8975); Sup. Ct. Ordet04 Ws. 2d (5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (Q)
Xi ; Sup. Ct. Orde s. Xix . H H H H
Judicial Council Committee’s Note onsub. (1), 1981See 1981 Note to s. 802.02 EaChaverment ofa pleadlng shall be s_|mple, ConCIS-e‘ and direct.
(4). [Re Order dctive Jan. 1, 1982] No technical forms of pleading or motions are required.

(b) A party may set forth 8r more statements of a claim or
802.02 General rules of pleading. (1) ConTENTS OF defensealternatively ohypothetically either in one claim or de
PLEADINGS. A pleading or supplemental pleading that sets forthfanseor in separate claims or defenses. When 2 or more state
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mentsare made in the alternatiaad one of them if made inde  (7) SALES oF GooDs,ETC. In an action involving the sale and
pendently would be sufcient, the pleading is nommade deliveryof goods or the performing of labor or services, or the fur
insufficientby the insuficiency of one or more of the alternativenishingof materials, the plainfilnay set forth and number in the
statementsA party may also state as many separate claims-or gemplaintthe items of the plainfi claim and the reasonable val
fensesas the party has regardless of consistency and whethebr agreed price of each. The defendant by the answer shall indi
basedon legal or equitable grounds. All statements shathde cate specifically those items defendant disputes and wtietieer

subjectto the obligations set forth in 802.05 spectto delivery or performance, reasonable value or agreed
(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so price. If the plaintif does not so plead ttiems of the claim, the
construedas to do substantial justice. plaintiff shall deliver to the defendant, within 10 days after service

History: Sup. Ct. Orde67 Ws. 2d 585616 (1975)1975 c. 218Sup. Ct. Order  of a demand therefor in writing, a statement of the items of the

82Wis. 2d ix (1978); Sup. Ct. Ordet04 Ws. 2d xi (1981)1987 a. 2561993 a. 486 [EPEPEY ; ;
CrossReference: See s806.01 (1) (cYor effect of demand for judgment or want plaintiff’'s claim and the reasonable value or agreed price of each.

of such demand in the complaint in case of judgment by default. (8) TimE AND PLACE. For the purpose of testing thefstiéncy
CrossReference: See ss891.29and891.31as to the ééct of not denying an al ofa pleading averments of time and placemwerial and shall
legationin the complaint of corporate or partnership existence. . i !
Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead be considered like all other averments of material matter
ing setting forth aclaim for relief under the Rules of Civil Procedure to contain a short History: Sup. Ct. Ordei67 Ws. 2d 585619 (1975)1975 c. 218
andplain statement of any series of transactions, occurrences, or events under whigib. (8) subjects claims lacking of averments of time time to motions for a more

a claim for relief arose. This modification will allow a pleadea itonsumer protec  definite statement and not to motions to dismiss for failure to stagéra. Schweiger
tion or anti-trust case, for example, to plead a pattern of business transactions, o¢Cillpewi & Co., Inc.65 Ws. 2d 56221 N.W2d 882

rencesor events leading to a claim of relief rather than having to specifically plead—r, .« : " PSR . b ;
; S e“American rule” of absolute judicial immunity from liability for libel or stan
eachand every transaction, occurrence or event when the complaint is based-on %%%Erovides that writings made by an attorney of record in a pending lawsdit apply

tern or course of business conduct involving eithsubstantial span of time or multi ™~ " ; h -
pleand continuous transactions and events. The change is consistent with Rule 8 (3]s State if the statements made are relevant to the matters being considered and

(2) of the Federal Rules of Civil Procedure. [Re Ordfmotie July 1, 1978] arerhade in grocedural context recognized afoeding absolute privilege. Cen

Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and S\_/ertersEquip. Corp. vCondes Corp30 Wis. 2d 257258 N.w2d 712

802.07(6) repealed to limit the circumstances in which a responsive pleading to #Vhena libel action is based @onduct rather than words, sub. (6) is not applicable.
claim for contribution is required. A claim for contribution is a claim for reliefier  Starobin vNorthridgeLakes Development Co4 Ws. 2d 1287 N.W2d 747(1980).

sub.(1) which normally requires an answeply orthird—party answerThe amend Sub.(2) does not prevent the trial court from amending the pleadings to conform
mentto sub. (4), howeveeliminates this requirement where the party from whonwith the evidence pursuant to s. 802.09 as long as the parties either consent or have
contributionis sought has already pleaded all denials and defenbesétied upon  the chance to submit additionatoof. Maiers vWang,192 Ws. 2d 15,531 N.W2d

in defending the contribution claim. [Re Ordefeefive Jan. 1, 1982] 54 (1995).

Sub.(2) does not authorize denials for lack of knowledge or information solely to Sub.(2) requires specification of the time, place, and content of an alleged false
obtaindelay An answer that do so is frivolous undeB14.025 (3) (b). First Feder representationAllegations were too general that did not spettify particular indi
atedSavings Bank.vMcDonah,143 Ws. 2d 429422 N.W2d 113 (Ct. App. 1988). vidualswho made the representaticared did not specify where, when, and to whom

Insurersmust plead and prove thegolicy limits prior to a verdict to restrict the therepresentations were made. Friends of Kenwo@ieen, 2000 W1 App 217, 239
judgmentto the policy limits. Price.\Hart,166 Ws. 2d 182480 N.W2d 249(Ct. ~ Wis. 78,619 Wis. 2d 271
App. 1991).

A claim for punitive damages on a tort claim is suljesub. (Im) (a). A demand : :
for aspecific amount in violation of sub. (1m) () is a nulligpex Electronics Corp. 802.04  Form of Pleadm_gs- (1) CapTion. Everypleading
v. Gee,217 Ws. 2d 378577 N.W2d 23(1998). shall contain a caption setting forth the name of the court, the ven

ue, the title of the action, the file numband a designation as in

802.03 Pleading special matters. (1) CapaciTy. Itisnot s.802.01 (1) If a pleadingcontains motions, or an answer or reply
necessary to aver the capacity gfatyto sue or be sued or thecontainscross—claims or counterclaims, tdesignation in the
authorityof a party to sue or be sued in a representatipacity captionshall state their existence. In the complaint the caption of
or the legal existence of anganized association of persons thaghe action shall include thstandardized description of the case
is made a partylf a party desires to raise an issue as to the leg#ssificationtype and associated code numbeasroved by the
existenceof any party or the capacity of any padysue or be sued djrectorof state courtsand the title of the action shall include the
or the authority of a party to sue or be sued in a representativef@nesand addresses of all the parties, indicating the representa
pacity, the party shall do so by specific negative averment whiglje capacityif any, in which they sue or are sued and, in actions
shall include such supporting particulasare peculiarly within - by or against a corporation, the corporate existence and its domes
the pleadets knowledge, or by motion under&2.06 (2) tic or foreign status shall be indicated. In pleadings other than the

(2) FRAUD, MISTAKE AND CONDITIONOFMIND. In all averments  complaint,it is suficient to state the name of the first party on each
of fraud or mistake, the circumstances constituting fraud or misdewith an appropriate indication other parties. Every plead
takeshall be stated with particularitpalice, intent, knowledge, ing commencing an action undeB44.61 (1) (apr814.62 (1)or
andother condition of mind of a person miag averred generally (2) and every complaint filed under&i4.61 (3)shall contain in

(3) ConbiTioNs PRECEDENT. In pleadingthe performance or the caption, if the action includes a cldion a money judgment,
occurrence of conditions precedent in a contract, it shall not #&tatement of whether the amount claimed is greater than the
necessaryo state the factshowing such performance or occuramountunder $799.01 (1) (d)
rence,but it may be stated generally that the party gelformed 5y paragraPHS; SEPARATE STATEMENTS. All averments of
all the conditions on his or her part or that the conditions haygim or defense shall be made in numbered paragraphs, the con
otherwiseoccurred or both. Alenial of performance or 0CeUr oisof each of which shall be limited &ar as practicable to a
renceshall be made specifically and with particularitfthe aver tatemenbf a single set of circumstances; and a paragnah

rr}:géic;]f pgrr;grrm:r?g: O?roggﬁﬁ'rrerﬁggih';l%%nggvert?gbﬁ?heoﬁar referred to by number in all succeeding pleadings. Each claim
Fhetrial gt]ﬁe facts showing such performance or occurrence foundedupon a separate transaction or occurrence and_ each de
. . " fenseotherthan denials shall be stated in a separate claim-or de
(4) OFFICIAL DOCUMENTORACT. In pleading an ditial docu  fensewhenever a separation facilitates the clear presentation of
mentor official act it issuficient to aver that the document waghe matters set forth. A counterclaim mbstpleaded as such and
issuedor the act done in compliance with the law the answer must demand the judgment to which the defendant
(5) JupeMmeNT. In pleading a judgment or decision of a domesupposeso be entitled upon the counterclaim.

o or foregn court Judicial or auast fudcal ttbunal, or 1 (5) avosoney neserencepars. Staements na plead
without settin ’forth matter showin 'urisgjict?on to render it ing may be adopted by reference in daint part of the same
9 9/ * pleadingor in another pleading or in any motion. A copyaaf/

_ (6) LIBELORSLANDER. In an action fofibel or slanderthe par \yritten instrument which is an exhibit to a pleading isart there
ticular words complained of shall be set forttttie complaint, but ¢ tor all purposes.

their publication and their application to the plaiintifay be stated History: Sup. Ct. Orde67 Wis. 2d 585621 (1975)1975 c. 218Sup. Ct. Order
generally. 171Wis. 2d xix (1992)1995 a. 27
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802.05 Signing of pleadings, motions and other pa - neyrepresenting the political subdivision, @spropriate, of the
pers; sanctions. (1) (a) Every pleading, motion or other-pa dismissalby a procedure developed by the director of state courts
perof a party represented by an attorney shall contain the naimegooperation with the department of justice.

statebar numberif any, telephone numbeand address of the-at  (d) The dismissal of an action or special proceeding under par
torneyand the name of the attorngyaw firm, if any and shall be (b) does not relieve the prisoner from paying the full filing fee re
subscribedvith the handwritten signature of at least one attorngytedto that action or special proceeding.

of record in the individuad' name. A party who is not represented istory: Sup. Ct. Ordei67 Wis. 2d 585 622 (1975)1975 c. 2181987 a. 256

by an attorney shall subscribe the pleading, matioother paper Sup.Ct. Ordey 161 Ws. 2d xvii (1991); Sup. Ct. Ordet71 Ws. 2d xix (1992)1997

with theparty’s handwritten signature and state his or her addre$ 'udicial Council Note, 1991 Pleadings, papers and other documents filed in court

Exceptwhen otherwise specifically provided byle or statute, arerequired to be subscribed with the handwritten signatures of parties or counsel.
pleadingsneed not be verified or accompanied Hidakit. The Sub.(1) (c) is created to clarify that copies of tginal papers may be filed in court
signatureof an attorney or party constitutes a certificate that tH@hhti*S‘Z same gﬁz‘ﬁ ;’I[L%L“:[ZO[S defgt’g?g;;iggélt mposes dmative duty
attorneyor party has read the pleading, motion _Or other .paper; ﬂa asonablénquiry before filing. A party prevaiiing on appeal in defense of an
to the besbf the attorne or partys knowledge, information and awardunder this section is entitied to a further awaittiout showing that the appeal
be“efl formed after reasonable |nqu|ny‘e pleadlng, motioor itself is frivolous under s. 809.25(3). Rileylsaacson]56 Ws. 2d249 456 Ws.

: ~ . . A 2d 619(Ct. App. 1990).
otherpaper is well grounded in fact and is Warrame@hytmg An unsigned summons served witeigned complaint is a technical defect, which

law or a good faith gument for the extensiomodification or re  in the absence of prejudice does not deny the trial court personal jurisdiction. This
versal of existing law; and that tp&eading, motion or other papersection places a personal obligatmnthe attorney to assure that there are grounds

: : for the contents of the pleading, which is satisfied by the signing of the complaint.
is not used for any improper F’Wpose’ sgctodsarass Ol’_tp cause(ﬁaddisv. LaCrosse Products, Int98 Wis. 2d 396542 N.W2d 454(1996).
unnecessargelay or needless increase in the cost of litigation. Trrhe return of a writ of certiorais an “other document” under this section. Attor
apleading, motion or other paper is not signeshitll be stricken neyfailure to verify its correctness before signingriieim was ground for sanctions.

unlessit is signed promptly aftdéhe omission is called to the atten itate%gr%. Campbell vTown of Delevan210 Ws. 2d 240565 N.W2d 209(Ct.
! ; pp. )
tion of the pleader or movant. If the court determines thattan In determining the reasonableness of an attosrieguiry, a court must consider:

ney or party failed to read or make the determinations required wytheamount of time the attorney had to investigate the claims, 2) the extent to which

i i iani iti i attorney had to rely on the client for the underlying facts, 3) whether the case was
der this subsection before signing any petition, motion or Othgﬁzeptedrom another attorney) the complexity of the facts and 5) whether discov

paperthe court mayupon motion or upon itswn initiative, im erywould benefit the factual record. At minimum sonfemtive investigation is
posean appropriate sanction on the person who signepléla@  required. Belich v Szymaszek224 Ws. 2d 419592 N.w2d 254(Ct. App. 1999).

i i Theincorporation of this section by s. 814.025 allows the the trial court on a motion
Ing, motion or other papgor on a represented party on both. filed under s. 814.025 to award attorney fees based on both sections. B&ligh v

The sanction may include an order to gaythe other party the maszek224 Ws. 2d 419592 N.w2d 254(Ct. App. 1999).
amountof reasonablexpenses incurred by that party because ofA plaintiff need not as a matter of course exhaust outside sources of information

™ ; ; i ; beforeembarking on formal discoveryHowever a plaintif may not rely on formal
theﬁ"ng of the pleadlng, motion or other pameIUdlng reason discoveryto establish the factual basis of its cause of action, thereby escaping the

ableattorney fees. mandate®f ss. 802.05 and 814.025, whée required factual basis could be estab

(b) If the attorney who signed a pleading, motion or other pa#%aet:il\gggout discovery Jandrt vlerome Foods, In227 Ws. 2d 531597 N.W2d
without reading the paper or making the determinations requiredne standard for determining whetterlaim may be dismissed under sub. (3) (b)
by this subsection isepresenting a party under a contract madeis Lhe IS_afme stgndard tarapliid ina n%rm% %ivildﬁam : ilurg to l'stf_iftt_et a clai_rtn uFon hat

H chrelief can be granted. case shou e dismissed only IT it IS quite Clear tha

betweena 3rd person and the party that requires that repre.semerno circumstances can a plaihtiécover State ex rel. Adell.\8mith, 2001 WI
tion, and the 3rd person hastual knowledge that the pleadingapp 168,247 Ws. 2d 260633 N.w2d 231
motion or other paper is not well-grounded in fact or WarrantehdA stamped reproduction of a signature g;g%s not satisfy s. 8|01'03 (3), %nd correcting
by existing law or a good faithgument for the extension, modifi e e A e e e et te e the bk
cationor reversal of existing law or is ustharass, delay or-n tion it was intended to #rd is rendered meaningless. Novatiillips, 2001 Wi

creasehe cost of litigation, the court may impose a similar appr%nlé%%gﬁswfd ig fgggﬁl\,\'\ég\ﬁfwgg7%%6@\'/26;5%3;2%?&#;Lrgggk fr?a?
prlatesanctlon on the 3rd person. theerfor was téchnicél and hot fundamental.
(c) The requirement of a handwritten signature subscribin EummOPsi gmfiongrt)rlwai?td sigr}eddbé an ittornety rflqt Ii_c'(ejnsted in the stLate cr?r;;ained
B - - H fofi undamental defec! at deprive BCUIt court of jurisdiction even thoug e
pleadlngs.mOtlonS or cher. papers f”ed. In court may be. satisfi naturewas made on behalf and the direction of a licensed attoi®elyaefer v
by a duplicate, as defined in%.0.01 (4) if a handwrittersigna  Riegelman2002 Wi 18250 Ws. 2d 494 639 N.W2d N.W2d 715.

ture appears on the original document and the sigpanty or his Thefailure to sign a notice of appeal can be correatetidoes not compel immedi
; - atedismissal. State Beay2002 WI App 37250 Ws. 2d 761641 N.w2d 437
or her attorney retains the original document. Sub. (3) (b) 4. does not provide ciEnt notice of the type of conduct that will

(2) It is not a violatiorof sub.(1) if a pleading includes as aresultin dismissal to make it an adequate substitute for the opportunityue tarthe
; i ; ; rtthat the pleading states a claim for relief. Puscess requires that a petitioner
party a person who IS Iate_r dismissed from that action, an.d tmgea meaningful opportunitio be heard prior to dismissal of a petition for failure
party responsible for including that person acted reasonaloly IN to state a claim. State ex rel. SchatieCaughtry2002 Wi App 167, W.2d
ing so and moves far agrees to a dismissal of that person within_,___N.W2d ___. L .
areasonable time after the party knew or should have known ﬂz.@ge Effect of Jandrt on Satellite Litigation. Geske & GleisneWis. Law May

the person was not a proper party to the action.

(3) (@) A court shall review the initial pleading as soon ag802.06 Defenses and objection; when and how pre -
practicableafter the action or special proceeding is filed with theented; by pleading or motion; motion for judgment on
court if the action or special proceeding is commenced by -a pfise pleadings. (1) WHEN PRESENTED. Except as provided in
oner,as defined in $801.02 (7) (a) 2. sub.(1m) or when a court dismisses an action or spgrizteed

(b) The court may dismiss the action or special proceeding uing under s802.05 (3) a defendant shall serve an answer within
der par (a) without requiring the defendant to answer the pleadirdtp days after the service of the complaint upon the defendant. Ex
if the court determines that thetion or special proceeding meetseptas provided in sul§lm), if a guardian ad litem igppointed
any of the following conditions: for a defendant, the guardian ad litem shall have 45 days after ap

1. Is frivolous, as determined undeB§4.025 (3) pointmentto serve the answeh party served with a pleadistpt
a cross—claim against the party shall serve an answer thereto

2. Is used for any improper purpose, such as to harass, to cill ) o
unnecessargelay or to needlessly increase the cost of litigatio L.%“n 45 days after the serviapon the party The plaintif shall
. servea reply to a counterclaim in the answer within 45 days after
3. Seeks monetafamages from a defendant who is immuNggyiceof the answerThe state or an agency of the state orfn of
from such relief. _ _ _ cer,employee or agent of the state shall serve an answer to the
4. Fails to state a claim upon which relief may be grantedeomplaintor to a cross—claim orreply to a counterclaim within
(c) If a court dismisses an action or special proceeding undérdays after service of the pleading in which the claim is asserted.
par.(b), the court shall notify the department of justicghe attor  If any pleadings ordered by the court, it shall be served within 45
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daysafter service of the ordarnless the order otherwise directsousthat a party cannoeasonably be required to frame a respon
The service of a motion permitted under s(®).alters these peri sive pleading, the partypnay move for a more definite statement
odsof time as follows, unless a flifent time is fixed by order of beforeinterposing a responsive pleading. The motion shall point
the court: if the court denies the motion or postpones its disposut the defects complained of and the details desifetle motion

tion until the trial on the merits, the responsive pleading shall lssgranted and the ordef the court is not obeyed within 10 days
servedwithin 10 days after notice of the cosrtiction; or if the afternotice of the order or within such other time as the court may
courtgrants a motion for enore definite statement, the responsivéix, the court may strike the pleading to which the motion was di
pleadingshall be served within 10 days after the service of thectedor make such order as it deems just.

moredefinite statement. (6) MoTioN To STRIKE. Upon motion made by a party before
(1m) ENFORCEMENTOFLIEN ORSECURITYINTEREST. Ifthe pre  respondingo a pleading oif no responsive pleading is permitted

ceedingis to foreclose or otherwise enforce a l@rsecurity inter  uponmotion made by a party within 45 days aftez service of

est,the defendant or guardian ad litem shall serve an answer witfe pleading upon the pargtgr within 20 days after the service if

in 20 days after the service of the complaint upordéifendant  the proceeding iso foreclose or otherwise enforce a lien or securi

or 20 days after appointment of the guardian ad litem. ty interest, or upon the cowgtbwn initiative at any time, the court
(2) How PReSENTED. (a) Every defense, in law or faekcept may order stricken from any pleading any irfatiént defense or

the defense of improperenue, to a claim for relief in any plead any redundantjmmaterial, impertinent, scandalous or indecent

ing, whether a claim, counterclaim, cross—claim,3od—party matter.

claim, shall be asserted the responsive pleading thereto if one (7) CoNSOLIDATION OF DEFENSESIN MOTIONS. A party who

is required, except that the followimgfenses may at the optionmakesa motion under this section may join with it any other mo

of the pleader be made by motion: tions herein provided for anthen available to the partyf a party
1. Lack of capacity to sue or be sued. makesa motion under this section but omits therefrom any de
2. Lack of jurisdiction over the subject matter fenseor objection then available to the party which this section

it permitsto be raised by motion, the party shwadt thereafter make
3. Lack of jurisdiction over the person or property a motion based on the defense or objection so omitted, except a

4. Insuficiency of summons or process. motionas provided in sulg8) (b)to(d) on any of the grounds there
5. Untimeliness or insfitiency of service of summor®  stated.

process. . ) . (8) WAIVER OR PRESERVATIONOF CERTAIN DEFENSES. (a) A de
6. Failure to state a claim upon which relief can be grantenseof lack of jurisdiction over the person it propertyinsuf
7. Failure to join a party under&0)3.03 ficiency of process, untimeliness or inBaiency of service of
8. Res judicata. procesor another action pending between the same parties for the
9. Statute of limitations. samecause is waived only if any of the following conditions is

. . . 1
10. Another actiorpending between the same patrties for thrge . . L
samecause. P 9 P 1. The defense is omitted from a motion in ¢ireumstances

(b) A motion making any of the defenses in.faj 1.to 10. describedn sub.(7). . ) ) .
shallbe made before pleading if a further pleading is permitted. 2- The defense iseither made by motion under this section
Objectionto venue shall be made in accordandth s.801.51  Nor included in a responsive pleading.

If a pleading sets forth a claim for relief to which the adverse party(b) A defense of failuréo join a party indispensable under s.
is not required to serve a responsive pleading, the adverse p8&f§.03or of res judicatanay be made in any pleading permitted
may assert at the trial any defense in law or fact to that claim farrordered under 802.01 (1) or by motiorbefore entry of the fi
relief. If on a motion asserting the defense described iffg)es.  nal pretrial conference ordeA defense of statute mitations,

to dismiss for failure of the pleading to statelaim upon which failure to state a claim upon which relief can be granted, and an
relief can be granted, or on a motion asserting the defenses algectionof failure to state a legal defense to a claim mayade
scribedin par (a) 8.0r9., matters outside of the pleadings are pren any pleading permitted or ordered unde832.01 (1) or by a
sentedo and not excluded by the court, the motion shaltdmted motion for judgment on the pleadings, or otherwise by motion
asone for summary judgmesnind disposed of as provided in swithin the time limits established in the scheduling order uader
802.08 and all parties shall be given reasonable opportunity 892.10(3).

presentll material made pertinent to such a motion (802.08 (c) If it appears by motion of the parties or otherwise that the
(3) JUDGMENT ON THE PLEADINGS. After issueis joined be courtlacks jurisdiction of the subject matténe court shall dis
tweenall parties but within time so as nimt delay the trial, any missthe action.

party may move for judgment on the pleadings. Prior to a hearing(d) A defense of lack of capacity may be raised withirtithe
onthe motion, any party who was prohibited und@02.02 (1m) permittedunder s803.01

from specifyingthe amount of money sought in the demand for :
judgment shall specify that amount to the court and to the otiiu%r(g) TELEPHONEHEARINGS. Oral agument permitted on o

) X ) . jons under this section may beard as prescribed in87.13 (1)
parties. If, ona motion for judgment on the pleadings, matters ou History: Sup. Ct. Orde67 Wis. 2d 585623(1975):1975 ¢. 218Sup. Ct. Order

sidethe pleadingsire presented to and not excluded by the Cour wis. 2d xxxi; Sup. Ct. Orde82 Ws. 2d ix; 1977 c. 2601977 c. 44%s.196, 210,
the motion shall be treated as diee summary judgment and eis 1979¢. 110ss.51, 60 (7) 1979 c. 323.33, 1981 c. 39G.252, Sup. Ct. Orderl12

gy : : Wis. 2d xi (1983);1983 a. 228. 16; Sup. CtOrder 141 Ws. 2d xiii (1987);1987
posedof as provided in £02.08 and all parties shall be givenfea ;555" 9934 213 Sup. Ct. Order N®5-04 191 Ws. 2d xxi (1995)1995 4. 225

sonableopportunity to present all material made pertinenth& 411, 1997 a. 133187 1999 a. 322001 a. 16
motion by s802.08 Judicial Council Committee’s Note, 1976Subs. (2) (e) and (8) make clear that,
- . . unlesswaived, a motion can be made to clainaagfense lack of timely service with
(4) PRELIMINARY HEARINGS. The, defensesPGC.'ﬂcauy ||Sted. N in the 60 day period that is required by s. 801.02 to properly commerauziam
sub.(2), whether made in a pleading or by motion, the motion feeealso s. 893.39. Defenses under sub. (8) cannot be raisedineadment to a

i i i responsivepleading permitted by s. 802.09 (1). [Re Ordéative Jan. 1, 1977]
JUdgmemunder SUb(3) and the motion to strike under SL@B) Judicial Council Committee’s Note,1977: Sub. (1) which governs when-de

shallbe he_ard and determined before trial on moti_on of any, pakisesand objections are presented, has been amended to delete references to the use
unlessthe judge to whom the case has been assigned orders dtag scheduling conference unde802.10 (1) as the use of such a scheduling-proce

the hearing and determination thereof be deferred until the tridyreis now discretionary rather than mandatofyre time periods under s. 802.06
arestill subject to modification through the use of amended and supplemental plead

Thehearing on the defense of lack of jurisdiction over the persgfsunder s. 802.09, the new calendaring practice under s. 802.10, and the pretrial
or property shall be conducted in accordance wi804.08 conferencaunder s. 80211 [Re Order déctive July 1, 1978]

: Judicial Council Note, 1983:Sub. (1) is amended by applying the extended re
(5) MOTION FOR MORE DEFINITE STATEMENT. If & pleading to sponsdime for state agencies ficers and employees to state agents. The extended

which a responsive pleading is permitted is so vague or ambighhe is intended tallow investigation of the claim by the department of justice to
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determinewhether representation of the defendant bydiygartment is warranted  This section does not contain mandatory counterclaim language but, res judicata
unders. 893.82 or 895.46, Stats. [Re Ordéeafve July 1, 1983] barsclaims arising from a single transaction that was the subject of a prior action and

Judicial Council Note, 1988:Sub. (9) [created] allows oralgaments permitted could have been raised by a counterclaim in the prior aifttbe action would nullify
on motions under this section to be heardebgphone conference. [Re Ordefeef  theinitial judgment or impair rights established in the initial action. ABCG Enter
tive Jan. 1, 1988] prisesv. First Bank Southeast84 Ws. 2d 465515 N.W2d 904(1994).

A motion under sub. (2) (f) usually will be granted only when it is quite clear that\ypen collateral estoppel compels raising a counterclaim in an equitable action,
underno conditions can the plairftifecover Wilson v. Continental Insurance Cos. thatcompulsion does not resiritthe waiver of the right to a jury trial. Norwest Bank
87 Wis. 2d 310274 N.W2d 679(1979). o v. Plourde 185 Wis. 2d 377518 N.W2d 265(Ct. App. 1994).

Under sub. (2) (f) [now (2) (a) 6.4 claim should only be dismissed if it is clear  |n an automobile injury action by an injured party naming the driver oftther
from the complaint that under no conditions can the pléiredover Morgan v carand the injured party’own insurance company as defendants, the court was not
Pennsylvanigeneral Insurance C87 Ws. 2d 723275 N.W2d 660(1979). competent to proceed on a default judgment motion action bystheer against the

A plaintiff need not prima facie prove jurisdiction prior to a evidentiary hearingtherdefendant when thiesurer had filed an answéaut no cross claim against the
undersub. (4) [now (2) (a) 6]. Bielefeldt $t. LouisFire Door Co90 Wis. 2d 245  otherdefendant. A defaujtidgment entered in favor of the insurer was voiddI&
279N.W.2d 464(1979). v. Horn, 2002 Wi App 215, __ al2d. _ ,  N.MVEd .

Sincefacts alleged in the complaint stated a claim for abugeaakess, the com Whena defendant obtains judgment on a counterclaim, the judgment extinguishes
plaintwas improperly dismissed under sub. (2) (f) [now (2) (ap@eh though an the defendans right torecover on other counterclaims arising from the same transac
abuseof process claim was not pleaded @ued in the trial court. Strid Converse, tion. Bankruptcy Estate of Lake Geneva Sugar Shack,.I@eneral Star Indemnity
111 Wis. 2d 418331 N.W2d 350(1983). 32F Supp. 2d 10591999).

Counsel'sappearance and objectiorfjddvit, and trial brief weradequate to raise
theissue of defective service of process. If not in form, in substance those actigrbs .
werethe equivalent of a motion under s(®). Honeycrest Farms, Inc.A. O. Smith 2.08_ _Summary Judgmer_]t_. (1) AvAlLABILITY. A party _
Corp.169 Wis. 2d 596486 N.W2d 539(Ct. App. 1992). may, within 8 months of the filing of a summons and complaint
Pleadingfailure to secure proper jurisdictionr alternatively failure to obtain or within the timeset in a scheduling order unde882.1Q move
properservice, was sfi€ient to challenge the diidiency of asummons and com f ; f —Alai
plaint served without proper authentication. Studelskavercamp,178 Ws. 2d for summary JUd.gmemn an.y claim, counterclaim, ;ross claim,
457,504 N.w2d 125(Ct. App. 1993). or 3rd party claim which is asserted by or against the party

Motionsfor sanctions under this section must be filed prior to the entry of juddmendmentof pleadings is allowed as @ases where objection
ment. Northwest Wholesale Lumber Anderson191 Ws. 2d 278528 N.W2d 502 ¢ defense is made by motion to dismiss
(Ct. App. 1995). o L

A party does not waive the defense of lack of jurisdiction when 2 answers are filed (2) MOTION. Unless earlier times are specified in the schedul
onits behalf by2 different insurers and only one raises the defense. Honeycrésy order the motion shall be served at least 20 days before the
fgg”g)s"' Brave Harvestore Systen)0 Ws. 2d 256546 N.W2d 192(Ct. App-  time fixed for the hearing and the adverse party shall serve oppos

Trial courts have the authority to convert a motion to dismiss to a motion fer sutid afﬂdawt_s, if any at |_93-5t 5 days before the time fixed for the
maryjudgment when matters outside fiieadings are considered. Schopp&@eh  hearing. Prior to a hearing on the motion, any party who was pro

ring, 210 Ws. 2d 209565 N.W2d 187(Ct. App. 1997). ihi i
A defendanmmay file a motion to dismiss for failure to state a claim after filing arblblted under s.802.02 (Im)from specifying the amount of

answer A defendant who raises the defenses of failure to state a claim or the stafgney sought in the demand for judgment shall specify that
of limitations in an answer does not forfeit the rigghbring those defenses on for-dis amountto the court and to the other parties. The judgment sought

positionby subsequent motion. Eternalist Foundation, InCity of Platteville225  ghall be rendered if the pleadings, depositiarswers to inter
Wis. 2d 759593 N.W2d 84(Ct. App. 1999). rogatoriesand admissions on file, together with thidaivits, if

. . any, show that there iso genuine issue as to any material fact and
802.07 Counterclaim and cross—claim. (1) COUNTER-  thatthe moving party igntitled to a judgment as a matter of law
cLAm. A defendant may counterclaim any claim which tha symmary judgment, interlocutory in characteay be rendered
defendantas against a plaintifupon which a judgment may beon theissue of liability alone although there is a genuine issue as
hadin the action. A counterclaim may or may not diminisd@r  to the amount of damages.
feat therecoverysought by the opposing partigxcept as prohib : P
ited by 5.802.02 (1m,)the counterclaim magiaim relief exceed shéﬁ)bv?n:zgg TO"r\']GpPeArZEF:]Sa'l iﬁg&?erggg ;Tg Sc’h%gg:étr?diﬁvgvsi

ing in amount or dierent in kind from that sought in the pleadingje ytiaryfacts as would be admissible in evidence. Copies of all
of the opposing party papersor parts thereof referred to in affiddivit shall beattached

(2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.  theretoand served therewith, if not already of recofidhe court
A claim which either matured or was acquiredty pleader after may permit didavits to be supplemented or opposed by deposi
serving the pleading mawith the permission of the court, be pretions, answers to interrogatories, further afidavits. When a
sentedas a counterclaim by supplemental pleading. motionfor summary judgment is made asupported as provided

3) CrROSSCLAM. A pleading mav state as a cross clai in this section, an adverse party may nest upon the mere allega
clagm) by one party agai[r)lst a cgpart)}/ if the cross claim is ?;gedt&psgr denials of the pleadings but the adverse pargsponse,
the same transaction, occurrence, or seriesanfsactions or ec Py afidavits or as otherwise provided in this section, must set
currences as is the claim in the original action or as@uater forth specific facts showing that there is a genuine issue for trial.
claim therein,or if the cross claim relates to any property that i he adversearty does not so respond, summary judgment; if ap

involvedin the original action. Except as prohibitegds.802.02 propriate shall be entered against such Pa”Y
(1m), the cross claim may include a claim that the party against(4) WHENAFFIDAVITS UNAVAILABLE. Should it appear from the
whomit is asserted is or may be liable to the cadasnant for all ~ affidavitsof a party opposing the motion that {herty cannot for

or part of a claim asserted in the action againstitbesclaimant. reasonsstated present by fafavit facts essential to justify the
party’s opposition, the court may refuse the motion for judgment

(4) JOINDEROF ADDITIONAL PARTIES. Persons other than thoseyr may order a continuance permit afidavits to be obtained or

madeparties to theriginal action may be made parties to a eoURepositions to be taken or discovery to be had or may make such
terclaimor cross—claim in accordanegth ss.803.03t0 803.05  gtherorder as is just.

(5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders (5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat
separate trials as provided ir885.05 (2)judgment on a counter isfaction of the court at any time that any of théidgvits pre
claim or cross—claim may be rendered ancordance with s. sentedpursuant to this section is presented in bad faith or solely
806.01(2) when the court has jurisdiction so to do, even if thier the purpose of delahe courtshall forthwith order the party
claims of the opposing party have been dismissed or otherwigaployingthem to payo the other party the amount of the reason
disposedof. able expenses which the filing of thefidhvits caused the other

History: Sup. Ct. Orde67 Ws. 2d 585628 (1975);1975 c. 218Sup. Ct. Order partyto incut including reasonable attorney fees.

104Wis. 2d xi;1987 a. 256 .
. 2 (6) JupGMENTFOROPPONENT. If it shall appear to the court that

A defendant may not join opposing counsel in counterclaims, but claims may:. ; ; ; :
assertedgainst counsel after the principal action is completed. Badger Cab Cot.P\]% party against whom a motidar summary JUdgment Is assert

Soule,171 Ws. 2d 754492 N.W2d 375(Ct. App. 1992). edis entitled to a summary judgment, the summary judgment may
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be awarded to such party even though the party has not movetial courts have the authority tonvert a motion to dismiss to a motion for sum
therefor maryjudgment when matters outside fhleading are considered. Schoppebeh
: . ring, 210 Wis. 2d 209565 N.W2d 187(Ct. App. 1997).

(7) TeLEPHONEHEARINGS. Oral agument permitted on RO f a litigant who is not the subject of a motion for summary judgment has reason
tionsunder this section may beard as prescribed in887.13 (1) to dispute facts supporting the motion, the litigant has a duty to appear and object to
History: Sup. Ct. Orde67 Wis. 2d 585630(1975);1975 c. 218Sup. Ct. Order ~themotion. If summaryudgment is granted, the facts underlying the judgment are
82 Wis. 2d ix; SupCt. Order 141 Ws. 2d xix; 1987 a. 256Sup. Ct. Order168 Ws. ~ bindingon all parties tghe suit as a matter of issue preclusion. Precision Erecting

2d xxii; 1993 a. 4901997 a. 254 v. M&I Marshall & lisley Bank,224 Ws. 2d 288592 N.W2d 5(Ct. App. 1998).
Judicial Council Committee’s Note, 1977Sub. (1) is revised to allow a party at  Thefederal “sham &blavit rule” is adopted. An &flavit that directly contradicts

anytime within 8 months after the summons and complaint are filed or the time estatior deposition testimony generally does not create a genuine issue of fact for trial

lishedin a scheduling order under s. 802.10 to move for a summary judgiftent. unlessthe contradiction is adequately explaine@hivke vCarson, 2000 WI 7236

8-monthtime period has been created as the old procedure requiring a party to maye 2d 257 613 N.Ww2d 102

for summary judgment not later than the time provided under s. 802.10 can no long&enerallyreview of a summary judgmentds novo, but when a summary judg

applyin most cases as the use of sactheduling order is now completely discre mentis based on an equitable right, legal issues are revigevamo while equitable

tionarywith the trial judge.The 8-month time period is subject to egéament under  rgjief, which is discretionary with the trial coutjll be overturned only if there is

s.801.15 (2) (a). [Re Orderfettive July 1, 1978] ) anabsencef the exercise of discretion. PietrowskDwufrane, 2001 WI App 175,
Judicial Council Note, 1988:Sub. (7) [created] allows oralguments permitted 5,7 \nis og 232634 N.W2d 109

on motions for summary judgment to be heard by telephone conference. [Re OrdAer ' '

effective Jan. 1, 1988]

Judicial Council dNote, 1?3%‘I;Ee ;c)‘rkt)r st#bh. ), aII?V\;i(ngserviﬁe qfid&vilts OF 802.09 Amended and supplemental pleadings.
posingsummary judgmen e date of hearing,fafded such minimal notice ) ;
to the courtand moving party that a plethora of local court rules resulted. Commun| ) AMENDMENTS. A party ma)_fdmenq t_he party pleadlng once
Newspapersinc. v WestAllis, 158 Ws. 2d 28461 N.w2d 785(Ct. App. 1990). asa matter of course at any time within 6 months after the sum
Requiringsuch afidavits tobe served at least 5 days before the hearing is intend i i ithi i i i
to preclude such local rules and promotéformity of practice. Courts may require Fﬁonsand complamt are filed .Or within the time set in a SChed.u“ng
earlierfiling by scheduling orders, howevéRe Order dective July 1, 1992] orderunder s802.10 Otherwise garty may amend the pleading

Whenthe plaintif had signed a release, and where another iliness subsequently(dﬂly by leave of court or by written consent of the adverse party;
veloped,whether the plaintifconsciously intended to disregard the possibility tha : . .
aknown condition could become aggravated was a question of fact not to be dé‘?vgdleave shall be freEIy given at any stage ofitteon when Jus

minedon summary judgment. Krezinskiiay 77 Ws. 2d 569 253 N.w2d 522  tice So requires. A partghall plead in response to an amended

asrm. . o . pleadingwithin 45 days after serviag the amended pleading, or
Summaryjudgment procedure is not authorized in proceedmgsidicial review s L . .
underch. 227. VisconsinEnvironmental Decade Public Service Commissiong ~ Within 20 days after the service if the proceeding is to foreclose or

Wis. th 161 255 N.w2d ?17(1977)5 aoluded | otherwiseenforce a lien or security interest, unless (a) the court
Whenan insurance policy unambiguouslycluded coverage relating to warran i ; ; ; ;
ties,afactual question whether implied warranties were made was immaterial and%perWIseorders or (b) no responsive pleadlng IS reqwred or per
trial court abused its discretion in denyithe insurels summary judgment motion. Mitted under s802.01 (1)
Jonesv. Sears Roebuck & C80 Ws. 2d 321259 N.W2d 70(1977). .
Useof the mandatory language in sub. (2) that “judgment shall be rendered” means(z) AMENDMENT.S T0 CONFO.RMTO THE EVlDENCE.' If |_ssues not
that trial courts do not have wide latitude in decidingimanyjudgment motions and raisedby the pleadings are tried by express or implied coredent
thatappeals of decisions to grant or deny summary judgment be given exadtitig the parties, they shall be treated in all respects as if they had been

ny. Wright v. Hasley86 Wis. 2d 572273 N.W2d 319(1979). . . . .
Whena stipulation to the facts of a case did not satisfyaheal requirements of raisedin the pleadlngs. Such amendment of the pleadlngs as may

s.807.05, summary judgment was impropafiharms v Wilharms,93 Wis. 2d671,  be necessary to cause them to conforrthevidence and to raise

287N.W.2d 779(1980). ; . .
Theexistence of a new or flifult issue of law does not make summaryjudgmen%heselssues may be made upon motion of any party at any time,

inappropriate.Maynard v Port Publications, In@8 Wis. 2d 555297 N.w2d500 evenafter judgment; but failure to so amend does rietethe re

(1980). . ) g dloss oflfe d biich that th sult of the trial of these issues. If evidence is objected to at the trial
A conviction for injury by conduct regardless of life does not establish that the inj e it ; ;

ry was intentional or expected and entitle the insurer to summary judgment o %the ground that itis not Wlth_m the issues made by the pleadlngs,

policy exclusion issue. PostonW.S. Fidelity & Guarantee C07 Wss. 2d 215320  the court may allow the pleadings to be amendedsinadl do so

N-w2d9 ;&Fﬁggpg-e L. < basad upon a pastiilure to respond to a request for TEE1Y When the presentation of the merits of the action will be sub

admissionseven if the admissions would be dispositive of the entire case. Bank3frved thereby and tiobjectingparty fails to satisfy the court that

Two Rivers v Zimmet 112 Wis. 2d 624334 N.W2d 230(1983). the admission of such evidence would prejudice such party in
An appellate court reviews the trial cosrifecision by applying the sars@ndards i ini i i

andmethods as did the trial court. Green Spring Farriensten,136 Ws. 2d 304 mamtammg.the action or defense up(_)n t_Imerlts. The court me.ly

401N.W.2d 816(1987). granta continuance to enable the objecting partyéet such evi
Whenthe only issue before the court requires expert testimony for resolution, tience.

trial court on summary judgment may determine whether the partydde a prima . .

facie showing that it can, in fact, produce favorable testim@®an Medical Center (3) ReLaTION BACK OF AMENDMENTS. If the claim asserted in

v. Frye, 149 Ws. 2d 727439 N.W2d 633(Ct. App. 1989). theamended pleading arose afithe transaction, occurrence, or

CHIPSproceedings are controlled by the Code of Civil Procedure unless ch. ; . ;
requiresa different procedure, and summary judgment is available. Interespof F"f@emset forth or attempted to be set forth in the_ _Onglnal P'eadmg,
162Wis. 2d 607470 N.w2d 1(Ct. App. 1991). theamendment relates back to the date of the filing obtiggnal

Sion Moy be uSed to Tase st of materl gt Gougeraraiken6s e 2d - Pieading. An amendment changing the padgainst whom a
504, Y482yN.W2d 84(1992). ' g ' ' claimis asserted relates back if the foregoing provision is satisfied

Summaryjudgment does not apply to cases brought under the criminal state.  and, within theperiodprovided by law for commencing the action

v. Hyndman,170 Ws. 2d 198488 N.W2d 111 (Ct. App. 1992). againstsuch partythe party to bérought in by amendment has
Involuntary commitment may nobe ordered on summary judgment. Matter o . . A .
Mental Condition of Shirley J.C172 Ws. 2d 371493 N.w2d 382(Ct. App. 1092). receivedsuch notice of the institution of the action that he or she

In a trial to thecourt, the court may not base its decision didafits submitted  Will not be prejudiced in maintaining a defense on the merits, and

in support of a summary judgment. Prodkoéd in support of summary judgment H i
is for determining if an issue @dct exists. When one does, summary judgment proéﬁneWor should have known that, tor a mistake concerning the

gives way to trial proof. Berna-Mork Jones173 Ws. 2d 733496 N.W2d 637(Ct.  identity of the proper parfythe action would have been brought

App.1992). ] i o againstsuch party

A party’s afidavit that contradicted that same pastgarlier deposition raised an .
issueof fact, making summary judgment inappropriateoldki v. Wilson, 174 Ws. (4) SuPPLEMENTAL PLEADINGS. Upon motion of a party the
2d 533 497 N.W2d 794(Ct. App. 1993). courtmay upon such terms as are jystrmit the party to serve

A 4-step methodology for determining and reviewing a summary judgment : : ;
tion is stated. The use of trial material to sustain a grant or denial of summary erTHgSUpplemental pleadlng setting forth transactions or occurrences

mentis inconsistent with this methodologyniversal Die & Stampings dustus, = OF events which hav@appened since the date of the pleading

174Wis. 2d 556497 N.W2d 797(Ct. App, 1993). ission iy
Whenexpert testimony is required to establish a padigim, evidentiary material SOUghﬁ:ﬁ be. gupFIelm%nteq. deernglss[on.t t tgrant(?[d feveln .
from an expert is necessary in response to a summary judgment motion. olsdhoughthe original pleading is defective in its statement of a claim

Herit:age Mutflns. Cclxli2 Wﬁ' 2d 457513 N.w2d 690(Cdt- App. 1994). of for relief or defense. If the court deems it advisable that the ad
Thecourt of appeals haaithority to grant a summary judgment on appeal of-a m i i

tion that was denied by the trial court. Interest of Courtney8&.Ws. 2d 592516 Q/erse, party plgad to the supplemental pleadlng, it shall sq order
N.W.2d 422 (1994). specifyingthe time therefor
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(5) TELEPHONEHEARINGS. Oral agument permitted on mo 348 767, 778 799 and812, and proceedings under cl8&1 to
tionsunder this section may Ieard as prescribed in887.13 (1) 882

History: Sup. Ct. Orde67 Wis. 2d 585632(1975);1975 c. 218Sup. Ct. Order i i
82'Wis. 30 ix (178); Sup. Ct. Ordera1 W, 2 xii (1987)-1997 a. 187001 4 . (3) SCHEDULING AND PLANNING. Except in categories of ac
16. tionsand special proceedings exempted under(4itthe circuit
Judicial Council Committee’s Note, 1977:Sub. (1) has been amended to allowcourtmay enter a scheduling order on the cewtvn motionor

aparty to amend pleadings once as a matter of course at any time within 6 montlpn) 1
thetime the summons armmplaint are filed or within a time established in a sehe! the motion of a partyThe order shall be entered after the court

uling order under s. 802.10. The 6-month time period has been estahfishegre  CONSUltswith the attorneys for the partiesd any unrepresented
vifousprocedure stating that a Earty is)géovgeg tlo amegd pleadilngs onmaaimabl party. The scheduling order may address any of the following:
of course at any time prior to the entryaocheduling order is no longer applicable . . .
in most cases. The use of a scheduling order is now discretionary under s. 802.10(3) The time to join other parties.

Sub.(1) also clarifies that leave of the court may be given at any stage of the action(b) The time to amend the pleadings.
for amendment of pleadings when justice requires. . . .

Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02 (1).(0) The time to file motions.

Seenote following s. 802.02 (1). [Re Ordefesitive July 1, 1978] (d) The time to complete discovery

Judicial Council Note, 1988:Sub. (5) [created] allows oralgaments permitted .
on motions under this section to be heardegphone conference. [Re Ordefieef (e) The time, not mo_rthe}n 30 days after entry of t_he or,(_ier
tive Jan. 1, 1988] determinethe mode of trial, including a demand for a jury trial and

Amendmentshould not be allowed 8 years after an accident and 5lyeyosd  paymentof fees under 814.61 (4)
therunning of the statute of limitations. DrehmeRadandty5 Ws. 2d 223249 L. . .
N.W.2d 274(1977). (f) The limitation, control and schedulirng depositions and

Thetrial court abused its discretion in prohibiting amendment of the pleaaiings discovery,including the identification and disclosuresexfpert

the 2ndday of trial to plead quantum meruit as an alternative to substantial-perfgfitnessesthe limitation of the number of expert witnesses thed
manceof thecontract. Ti-State Home Improvement Ca.Mansavage/7 Wis. 2d { p

648 253 N.W2d 474(1977). exchangeof the names of expert witnesses.

Undersub. (2), a complaint will be treated as amended, even though no amendmenf{g) The dates for conferences before trial, for a final pretrial
hasbeen requested, when proof has been subnettedaccepted. Goldman v conferenceand for trial
Bloom, 90 Wis. 2d 466280 N.W2d 170(1979). el o ]
Sub. (3) is identical to FRCP 15 (c). “Changing the paitytiudes adding a (h) The appropriateness and timing of summary judgment ad
s\ﬁfser;%agﬁhzeglﬂ;\‘exggig%ngze&ts:gsuféé%)) are met. Stadee 1973 Cadilla®@5  judicationunder s802.08
In a products liability action, a new cause of action for punitive damages brought () The advisability of ordering the parties to attempt settle
afterthe statute of limitations expiredlated back to the date of filing the original mentunder s802.12
[(Jllgg%l)r?g.\l\bssow vCommerciaMechanisms, In@7 Wis. 2d 136293 N.w2d 897 (J) The need for adopting special procedures for manag'mg po
Whenan action against an unnamed defendant under s.807.12 was filed on thd@tially difficult or protracted actions that may involve complex
day of the limitation period and amended process naming the defendant was se'rgguesmultiple parties, dffcult |ega| questions or unusual proof
within 60 days after filing, thaction was not barred. Relation back requirements ‘ﬁroblems
sub.(3) wereinapplicable. Lak vRichardson—Merrell, IncL00 Wis. 2d 641302 ' . .
N.W.2d 483 (1981). (k) Any other matters appropriate to the circumstances of the
While the circuit court was correct in holding that it had the power to amenitt-a case,ncluding the matters under sub) (a)to (h).
plaint on its own motion after the presentation of evidence, the court erred in not )
grantingparties the opportunity to present additioeidence on the complaintas ~ (5) PRETRIAL CONFERENCE. At a pretrial conference, the court
amended.State vPetersonl04 Ws. 2d 616312 N.W2d 784(1981). may consider any matter that facilitates the just, speedyrexd
An amended pleading adding a separate claim byexetit plaintif related back H i it i H H
to the date of filing the original complaint. KorkowG&eneral Casualty Co. ofigy penswedlsposmon of the action, '”C'”d'ng the matters under pars.
consin, 117 Wis. 2d 187344 N.W2d 108(1984). (a)to(h) and sub(3) (a)to (k). At a pretrial conference, the court
, 7 (1984) . . ) .
Implied consent under sub. (2) requires that the parties understood that evidéh@y consider and take appropriate action with respect to all of the
wasaimed aunpleaded issues. Even after a finding of no implied consent an “int%”owing:
ests of justice”determination, which is essentiallyetermination of prejudice, must . X = X .
bemade. Zobel vFenendaell27 Ws. 2d 382379 N.W2d 887(Ct. App. 1985). (a) The formulation and simplification of the issues.
Whetheran amendment “relates back” to the original complaint date depends on (b) The elimination of frivolous claims or defenses.
whetherthe opposing party had notice of the claim from the original complaint. An L . . .
insurerwho insures more than one party involved in an accident does not, as a matte(C) The possibility of obtaining party admissions or stipula
of law, have notice of separate claims undefedént policies from aomplaint  tionsthat will avoid unnecessary proof
againstone of itsinsureds, but it may have notice of a claim against more than one K A R . .
insuredif they are covered by the same pali®iggart v Barstad,182 Ws. 2d 421 (d) Any pretrial rulings on the admissibiligf evidence, in
513N.W.2d 681(Ct. App. 1994). . cluding limitations on the use of expert testimony und&03..02
A plaintiff’s response to a motion for a more definite answermatter how K e . i .
termed,cannotextinguish the right to amend within 6 months as a matter of course. (€) The identification of witnesses, exhibits and tangise
Kox v. Center for Oral & Maxillofacial Sgery, S.C.218 Ws. 2d 93579 N.\W2d285 monstrativeevidence.
(Ct. App. 1998). - . )
An amended complaint that makes no referéaa® incorporates any of the orgi (f) The need and schedule for filing and exchanging pretrial
nal complaint supercedes the original complaint when the amended complaint is fifgdefs.
in court. When such a complaint was filed prior to the time for answering the original .
complainthad run, it was improper to enter a default judgment on the original com (g) The dates for further conferences and for trial.
plaint. Holman v Family Health PlarR27 Ws. 2d 478596 N.W2d 358(1999). H i H i
Sub.(3) requires receipf notice of the institution of the action within the statute (h) The dISpOSItlon of pendlng motions.
of limitation period. Grothe.Walley Coatings, Inc. 2000 WI App 24839 Ws. 2d (6) AUTHORITY OF PARTICIPANTS. An attorney for each party
406 620 N.Ww2d 463 - articipatingin any pretrial conference shall have the authority to
“Changingthe party” under sul§3) can mean: 1) substitution of a new defendanP . . s .
for the present defendant; 2) addition of a defendant; 3) changing the stated capwrsnpma.t'?ns and to make admlSSlO_“jo‘ regarding a”. matters
of the defendant; and 4) changiagnisdescription or misnaming of the defendantthatthe participants may reasonably anticipate may be discussed.
To add a party there must have existed a mistake concerning the identity of the pri ; ;
party being added when the original pleadias filed. Identity includes an individu e court may require tha}t a party or fl@tys represer)tatlve be.
al's name and physical characteristics that distinguish that person from ather Presenior reasonably available by telephone to consider possible
fusion about a persos'role in a negligent act is not a question of identity and agettlemenbf the dispute.
amendmento include that person does not relate back. Estate of Heg&gau . . .
chaine, 2001 WI App 300, 249i%V 142,638 N.W2d 355 (_7) SaNncTIoNs. Miolations of a scheduling or pretrial ordee
/-}_bsebnta showirt“lg of prtajydi(;ﬁ, thle trci'al cotjrt didln(t)*t‘groneot?sfmciste itss ﬁsltz subjectto ss.802.05 804.12and805.03
cretionby sua sponte amending the pleadings to apply #hédence before it. Schul ; .
v. Trascher2002 Wi App 4249 Ws. 2d 722640 NW2d 130 82, 30 i (LS7EA076 . 325 95 (4) 167 ¢ 8177 1051 . 9691985 & 30
$.3202 (23) Sup. Ct. Orderl41 Ws. 2d xiii (1987);1993 a. 486Sup. Ct. Order No.

802.10 Calendar practice. (1) APPLICATION. This section 95-04 191 Ws. 2d xxi (1995)1999 a. 156.672 2001 a. 30.108

: ; : f Thetrial court properly granted default judgment against a party failing to appear
appliesto all actions and special proceedings except apfzéaln at a scheduling conference, but the damage amount was not supported by record.

to circuit court, actions seeking the remedy availapleertiorari, Gaertnen. 880 Corp131 Wis. 2d 492389 N.W2d 59(Ct. App. 1986).
habeasorpus, mandamus, prohibition and quo warranto, action$ections802.10 (7) and 805.03 apply in criminal cases. A court has power o sanc

. - - ii ; tion a tardy attorney under these sections. Failure to delineate the reasons for the
in which all defendants are in defayitovisional remedies, and sa,ciionss an erroneous exercise of discretion. Anders@irauit Court for Mi

actionsunder ss49.90and s66.0114and chs48, 102 108 227,  waukeeCounty 219 Ws. 2d 1578 N.W2d 533(1998).
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802.12 Alternative dispute resolution. (1) DerINITIONS.  priateone in which to invoke a settlement alternative, order the
In this section: partiesto select a settlement alternative as a means to attempt

(a) “Binding arbitration” means a dispute resolution procesgttiement.An order under this paragraph niaglude a require
thatmeets all of the following conditions: mentthat the parties participate personally in thg settlement alter
1. A neutral 3rd person is given thathority to render a deci native. Any party aggrieved by an order under this paragraph shall
sionthat is legally binding. be afforded a hearing to show cause why the order should-be va
: : . catedor modified. Unless all of the parties consent, an améer
2. Itis used only with the consent of all of the parties. this paragraph shall not delay the setting of the trial date, discov

3. The parties present evidence and examine Witnesses. ory hroceedings, trial or other matters addressed in the scheduling
4. A contract or the neutral 3rd person determines the appligaderor conference.

bility of the rules of evidence. _ (b) The parties shall inform thadge of the settlement alterna
5. The award is subject to judicial review undef788.10and  tjve they selecaind the person they select to provide the settlement
788.11 alternative. If the parties cannot agree on a settlerattatnative,

(b) “Direct negotiation” means a dispute resolutfmocess thejudge shall specify the least costly settlement alternative that
thatinvolves an exchange offefs and countertdrs by the par the judge believes is likely to bring the parties together in settle
ties or a discussion dfie strengths and weaknesses or the meritsent,except that unless all of the parties consent, the judge may
of the parties’ positions, without the use of a 3rd person. notorder the parties to attempt settlement through binding arbitra

(c) “Early neutral evaluation” means a dispute resolution prgon, nonbinding arbitrationr summary jury trial or through more
cessin which a neutral 3rd person evaluates brief written and othanone ofthe following: binding arbitration, early neutral evalu
presentationgarly in the litigation and provides an initial appraisation, focus group, mediation, mini-trial, moderated settlement
al of the merits of the caseth suggestions for conducting diseov conferencenonbinding arbitration, summary jury trial.
ery and obtaining legal rulings to resolve the casefasesfily as (c) If the parties cannot agree on a person to provide the settle
possible. If all of the parties agree, the neutral 3rd person mayragntalternative, the judge may appoint any person who the judge
sistin settlement negotiations. believes has the ability and skills necessary to bring the paries to

(d) “Focus group” means a dispute resolution process in whightherin settlement.
apanel of citizens selected in a manner agreed upon by all of thed) If the parties cannot agree regarding the payment of-a pro
partiesreceives abbreviated presentations ftbmparties, delib vider of a settlement alternative, the juddell direct that the par
eratesyenders an advisory opinion about how the dispute shotilgls pay the reasonable fees and expenses of the provider of the
beresolved and discusses the opinion with the parties. settlementlternative. The judgeay order the parties to pay into

(e) “Mediation” means a dispute resolution process in whi@nescrow account an amount estimated to bieciit to pay the
aneutral 3rd person, who has no power to impose a decisitin ifreasonabldéees and expenses of the provider of the settlement al
of the parties do not agree to settle the case, helps the peatibs ternative.
anagreement by focusing dne key issues in a case, exchanging (3) ACTIONS AFFECTING THE FAMILY. In actions d&gcting the
informationbetween the parties and exploring options for settléamily under ch767, all of the following apply:
ment. (&) All settlement alternatives are available except focus

() “Mini-trial” means a dispute resolution process that-comjroup, mini—trial and summary jury trial.
sistsof presentations by the parties to a pariglersons selected () If a guardian ad litem has been appointed, he or she shall
andauthorized by all of the parties to negotiate a settlemeheof pe g party to any settlement alternative regarding cusfuusi
disputethat, after the presentations, considers the legal and facitglplacement, visitation rights, support or other interesth@f
issuesand attempts to negotiate a settlement. Mini—trials may Wyard.
cludea neutral advisor with relevant expertise to facilitate the pro () If the parties agree to binding arbitration, the court shall,

cess,w[rlwo may express opinions on the is“sues. _ subjectto ss.788.10and788.11, confirm the arbitratds award
(9) “Moderated settlement conference” means a dispute reg@d incorporatethe award into the judgment or postjudgment

lution process in which settlement conferences are conductediiyydification order with respect to all of the following:
oneor more neutral 3rgersons who receive brief presentations ¢ Property division under €67.255

by the parties irorder to facilitate settlement negotiations and who .
may render an advisory opinion in aid of negotiation. 2. Maintenance under 867.26

(h) “Nonbinding arbitration'means a dispute resolution pro 3. Attorr_1ey fees under %7'262_ . .
cessin which a neutral 3rd person is given the authority to render_4- _ Postjudgment orders modifying maintenance under s.
a nonbinding decision as a basis for subsequent negotiation : o . ) ) o
tweenthe parties after the parties presevidence and examine  (d) The parties, including any guardian ad litem for their child,
witnesseainder the rules of evidence agreed to by the partiesrby agree to resolve any of the followirggues through binding
determinecby the neutral 3rd person. arbitration:

(i) “Settlement alternative” meaasy of the following: bind 1. Custody and physical placement undéi63.24 767.458
ing arbitration, direct negotiation, eantgutral evaluation, focus (3), 767.51 (3)or 767.62 (4)
group, mediation, mini-trial, moderated settlement conference, 2. Msitation rights under §.67.245

nonbindingarbitration, summary jury trial. 3. Child support under §/67.25 767.458 (3) 767.510r
() “Summary jury trial” means a dispute resolution proce§67.62(4).
thatmeets all of the following conditions: 4. Modification of subd.1., 2. or 3. under s.767.32or
1. Attorneys make abbreviated presentations to a small jui§7.325
selected from the regular jury list. (e) The court mayot confirm the arbitrates award under par
2. A judge presides over the summary jury trial and detgid) and incorporate the award into flaelgment or postjudgment
minesthe applicability of the rules of evidence. modificationorder unless all of the following apply:
3. The parties may discuss the jergidvisory verdict with the 1. The arbitratdis award sets forth detailed findings of fact.
jury. 2. The arbitrator certifies that all applicable statutory reguire
4. The jurys assessment of the case may be usedbise mentshave been satisfied.
quentnegotiations. 3. The court finds that custody and physical placement have

(2) (@) A judge maywith or without a motion having beenbeendetermined in the manner required undev68.045767.11
filed, upon determining that an action or proceeding isgpre  and767.24
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4. The court finds that visitation rights have been determinedsubsection (3petsforth several special considerations for family actions. Even
: . whenthe parties consent to binding arbitration, the court retains the responsibility of
in the manner required under 67.045767.11and767.245 ensuringthat the arbitration award in custogijacement, visitation and support mat

5. The court findshat child support has been determined jigrsconforms to the applicable laihe court is not bound to confirm the arbitrator
h ired der767.250r 767.51 award. Ratheyit must review the arbitratar decision in lightf the best interest of
the manner required under/&7.250 . the child. Iffollowing this review the court finds that the arbitration process and its
indi i i outcomesatisfy the requirements of all applicable statutes, the court may adopt the
(4) lADMIS.SIBIUTY' Except f_or bmdm.gar.bltra?on’ all settle fdecisio_na_s its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supel993). Reasons
mental ternatlve$r§ compromise negotiations for purposes of f deviating from child support guidelines must be in writing or made part of-the re
904.08and mediation for purposes 0f%%4.085 cord.

; . _ ; . The Judicial Council has petitioned the Supreme Court to conduct a review and
19355;?3/. Sup. Ct. Order Nd3-13 180 Ws. 2d xv;1995 a. 2251997 a. 191 1 =oi o rle after it has been irfedt for three years.

~Judicial Council Note, 1993:This section provides express statutory authority fo \é\f,gzﬂg};lgFﬂgnpéﬁgt';stggdcigl?g eCAaéT;n?gﬁw]ﬁ] :ril?ugézrﬂgﬁn%gggétwtshe test

judgesto order that litigants attempt settlement through any of several defined pfdice fesults. to the plairiifwho were not part of the test case Leveren®es

cesses.The parties may choose the type of processethce providerand the man Corp.193 Ws. 2d 317532 N.W2d 735(1995). '

nerof compensating the service provideut the judge may determine these issues Thjs section does not authorize a trial court to require resolution of an action, nor

if the parties do not agree. doesit require any party to abandon a legal position or to settle a case.. Gggent,
Subsectior(2) (b) prohibits the judge from requiring the parties to submit to-bind2001WI App 246,248 Ws. 2d 99 635 N.W2d 667

ing arbitration without their consent; this restriction preserves the right of trial by jury Wisconsin’sNew Court-Ordered ADR Law: Why It Is Needed andPiggential

Nor may thgudgeorder nonbinding arbitration, summary jury trial or multiple facili for Success. Vainziel. 78 MLR 583.

tatedprocesses without consent of all parties; these restrictions allow the parties talternative Dispute Resolution ikVisconsin: A Court Referral System. Noonan

optout of the typically more costly settlement alternatives. & Bostetter 78 MLR 609.

Lawyershave a duty to their clients and society to provide coetdfe service. Hanging Up the Gloves of Confrontation®2riEnbaum. \V§. Law Aug. 1994.
The State Bar encourages lawyers to provide volunteer service as mediators, arbitrResolvingConflicts Outside \iéconsin Courtrooms. Soeka & Fullin. i$VLaw
torsand members of settlement panels. Aug. 1994,
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