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CHAPTER 905
EVIDENCE — PRIVILEGES

905.01 Privilegesrecognized only as provided. 905.065 Honesty testing devices.
905.015 Interpreterdor persons with language fidulties, limited English profi  905.07 Political vote.

ciency,or hearing or speaking impairments. 905.08 Trade secrets.
905.02 Required reports privileged by statute. 905.09 Law enforcement records.
905.03 Lawyer—client privilege. 905.10 Identity of informer

905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.11 Waiver of privilege by voluntary disclosure.
psychologist—patiensocial worker—patient, marriage and family thera 905.12  Privilegedmatter disclosed under compulsion or without opportunity to

pist—patientand professional counselor—patient privilege. claim privilege.
905.045 Domestic violence or sexual assault advocate-victim privilege. 905.13 Comment upon or inference from claim of privilege; instruction.
905.05 Husband-wife privilege. 905.14 Privilege in crime victim compensation proceedings.
905.06 Communications to members of the gler 905.15 Privilege in use of federal tax return information.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  905.03 Lawyer—client privilege. (1) DeriNiTIONS. As used
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The in this section:
court did not adopt the comments but ordeed them printed with the rules for :

information purposes. (a) A“client” is a person, public &i€er, or corporation, associ

ation, or other oganization or entityeither public or private, who
905.01 Privileges recognized only as provided.  Except is rendered professional legal services by a lanwgyewhocon
asprovided by or inherent or implicit in statute or in rules adoptediltsa lawyer with a viewo obtaining professional legal services
by the supreme court or required by the constitution obiiieed  from the lawyer

Statesor Wisconsin, no person has a privilege to: (b) A “lawyer” is a person authorizedy reasonably believed
(1) Refuse to be a witness; or by the client to be authorized, to practice law in stage or nation.
(2) Refuse to disclose any matter; or (c) A “representative othe lawyer” is one employed to assist
(3) Refuse to produce any object or writing; or the lawyer in the rendition of professional legal services.

(4) Preventanother from being a witness or disclosing any (d) A communication is “confidential” if nontended to be
matteror producing any object or writing. disclosedo 3rd persons other than those to whom disclostime is
History: Sup. Ct. Order59 Ws. 2d R1, R101 (1973). furtheranceof the rendition of professional legsérvices to the

This section precludes courts from recognizing common law privileges net caglient or those reasonably necesstoy the transmission of the
tainedin the statutes, or the U.S. oidabnsin constitutions. Privileges and confiden communication
tialities granted by statute are strictly interpreted. Davis@t.\PauFire & Marine '

InsuranceCo.75 Wis. 2d 190248 N.W2d 433(1977). (2) GENERALRULEOFPRIVILEGE. A client has a privilege to+e

A defendant did not have standitugcomplain that a physiciantestimony vie  fseto disclose and to prevent any other person filisolosing
lated the witness’physician/patierg’ privilege under s. 905.04; the defendant wa: ] . P Tt
notauthorized to claim the privilege on the patiebghalf. State.\Echols 152 Ws. %onflder)t_lalcommunlca_tlons made for the purpose of facilitating
2d 725 449 N.W2d 320(Ct. App. 1989). ] o therendition of professional legal services to the client: between

As s. 907.06 (1) prevents a court from compelling an expert to testifgically  the client or the cliens representative and the clienawyer or
follows that a litigant should not be able to so compel an expert and a privilege to, i,e‘ . . )
fuseto testify is implied. Burnett.\Alt, 224 Ws. 2d 72589 N.w2d 21(1999).  thelawyer's representativar between the clierstlawyer and the

lawyer’s representative; or bie client or the clierd’lawyer to

905.015 Interpreters for persons with language  diffi- alawyer representing anothiera matter of common interest; or
culties, limited English proficiency , or hearing or speak - betweenrepresentatives of the client or between the client and a
ing impairments. If an interpreter for a person with a languagéepresentative of the client; or between lawyers representing the
difficulty, limited English proficiencyas defined in s885.38 (1) client.
(b), or a hearing or speaking impairment interprets as@io a (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
communicatiorwhich is privileged by statute, rules adopted bglaimedby the client, the cliers’guardian or conservatahe per
the supreme court, or the U.6r state constitution, the interpretersonalrepresentative of a deceased client, or the succésstee,
may be prevente_d from dis_closing th_e_ communicaﬁpmny per or similar representative of a corporation, association, or other or
sonwho has a right to claim the privilegdhe interpreter may ganizationwhether or not in existenc@he person who was the
claim the privilege bubnly on behalf of the person who has théawyer at the time of the communication may claim the privilege
right. The authority of the interpreter to do so is presumed in that only on behalf of the client. The lawyemuthority to do so
absencef evidence to the contrary is presumed in the absence of evidence to the contrary

History: 1979 c. 1371985 a. 2662001 a. 16 (4) ExcepTions. There is no privilege under this rule:

(a) Furtherance of crime or fraudlf the services of the lawyer

weresoughtor obtained to enable or aid anyone to commit or plan
ther public or private, making return or report required by lawt© commitwhat the client knew or reasonably should have known

to be maddas a privilege to refuse to disclose and to prevent afj/°€ @ crime or fraud; or ,

otherperson from disclosing the return or report, if provided by (b) Claimants though same deceased cliers to a commu

law. A public oficer or agency to whom a return or repontés Nication relevant to an issue between partid® claim through
quiredby law to be made has a privilege to refuse to disclose fH€samedeceased client, regardless of whether the claims are by
returnor report if provided by lawNo priv“ege exists under this testateor intestate succession or by inter vivos transaction; or
sectionin actions involving false swearing, fraudulent writing, (c) Breach of duty by lawyer or clienfs to a communication
fraudin the return oreport, or other failure to comply with the lawrelevantto an issue of breach of duty the lawyer to the lawy&r

in question. client or by the client to the clierst'lawyer; or

History: Sup. Ct. Ordei59 Ws. 2d R1, R109 (1973). (d) Document attested by lawyeks toa communication rele

This section applies only to privileges specifically and unequivocally provided : : ; i
law against the disclosure of specific materials. Davis@t.WPaul Fire & Marine Wantto an ISsué concerniram attested document to which the-law

InsuranceCo.75 Ws. 2d 190248 N.W2d 433(1977). yeris an attesting witness; or

905.02 Required reports privileged by statute. A per
son,corporation, association, or otheganization or entityer
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(e) Joint clients. As to a communication relevant to a matter (dm) “Professional counselor” means an individual who-is li
of common interest between 2 or more clients ifdbemunica censedas a professional counselor under48v or an individual
tion was made by any of them to a lawyer retained or condoltedeasonably believed by the patient to be a professional counselor

History: Sup. Ct. Orde59 Ws. 2d R1, R11 (1973).1991a.82 s defined in s455.01 (4) or a person reasonably believed by the
Thatthere was a communication from a client to an attorney idficisut to find

the communication is privileged. JaxJdax,73 Wis. 2d 572243 N.W2d 831(1975). patientto be a pSyChOlOgiSI-

Thereis not a general exception to the lawyer—client privilege in legal malpractice (f) “Registered nurse” means a nurse who is licensed snder
cases.The extent of the privilege is discussed. Dysddempe 140 Ws. 2d 792 ; ; B -
413 N'W2d 379(Ct. App. 1987), 441.060r licensed as a registered nursa party state, as defined

Whena defendant alleges ifieftive assistance of counsel, the lawyer-client privin S:441.50 (2) (j) or a persomeasonably believed by the patient
ilegeis waived to the extent that counsel must answer questions relevant to the alltgébe a registered nurse.
tion. State vFlores,170 Wis. 2d 272488 N.W2d 116 (Ct. App. 1992). “ . " T . . .

A litigant's request to see his or her file that is in the possession of current or former(g) Social Worker means an IndIVquth 'S,Certlfleq ork
Cﬁunselgoes not waiv%thle attorneg—client an(f:i \rl\{ork ?Iroduct pr(ijvilegezlandldbes censeds a social workeadvanced practice social workide
allow other parties to the litigation discovery of those filBsgwardt v Redlin,196 i ini i
Wis. 2d 342p538 N.W2d 58%(Ct. App. 199r5y)_ 9 per_ldg_n%omfll Worker(lnarI cILm::_al sgci)al \;\;]orkertynotletr 0357 or |

Waiver of attorney—client privilege is not limited to direct attacks on attorney pe@n individual reasonal y_ e Ieve_ y e_ paunent to be a SOCIa
formance. An attempt to withdraw a plea on the grounds that it was not knowing@/orker, advanced practice social workéndependent social
maderaised the issue of attorney performance and resulted in a waiver of {®rker. or clinical social worker
2ttorn1egg—é:)lienprivilege. State VSimpson200 Wis. 2d 798548 N.W2d 105(Ct. (2) ’GENERAL RULE OF PRIVILEGE. A patient has a privilege to

pp. . .

Attorney—clientprivilege is not waived by a broadly worded insurance policyefyseto disclose and to prevent any other person from disclosing

cooperatiorclause in a coverage dispufEhere is not a common interest exception " . ) ! . . .
to the privilege when the attorney was not consulted in common byliemts. State confidential communications made or information obtained or

v. Hydrite Chemical Ca220 Ws. 2d 51582 N.W2d 411 (Ct. App. 1998). disseminatedor purposeof diagnosis or treatment of the-pa

Theattorney—client privilege is waived when tivilege holder attempts to prove tjent's physical, mental or emotional condition, among the patient
a claim or defense by disclosing or describargattorney—client communication. ! ! !

Statev. Hydrite Chemical Ca220 Ws. 2d 51582 N.W2d 41 (Ct. App. 1998).  thepatients physician, the patiesttegistered nurse, the patient’
A videotaped interview of a crime victim conductayithe alleged perpetrater ~ chiropractorthe patiens psychologist, thpatients social work

spousewas not privileged as attorney communication because it was m in : : ; ; .
presencef a 3rd—partythe victim, and was not confidential. Estrad&tate228 er,the patient marriage and famlly theraplst, the patr.epfofes

Wis. 2d 459596 N.W2d 496(Ct. App. 1999). sional counseloror persons, including members of the patgent’

A former director cannot act on behalftoé client corporation and waive the faw family, who areparticipating in the diagnosis or treatment under
yer—clientprivilege. Even though documents were created ddhniedormer direc ) . =, . .
for's tenure as a directaa former director is not entitied documents in the corporate the direction of the physician, registered nurse, chiropractor

lawyer'sfiles. Lane vSharp Packaging Systems, 2002 WIZE, Ws. 2d 68640  psychologistsocial workermarriage and family therapist or pro

N.W.2d 788 i
Billing records are communications from the attorney talibat, and producing fessionalcounselar o
thosecommunications violates the lawyer—client privilege if productibie docu (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

mentsreveals the substance of lawyer—client communications. L&Steavp Pack i i 1 ;
agingSystems, 2002 W1 2851 Ws. 2d 68 640 N.W2d 788 claimedby the patient, by the patiesityuardian or conservator

The test for invoking the crime—fraud exception under sub. (4) (a) is whether th&& DY the personal representative afeceased patient. The per
is reasonableause to believe that the attorrsegervices were utilized in furtherance son who was the physician, registered nursejropracto;
of the ongoing unlawfuschemelf a prima facie case is established, an in camera r ; ; ; ; ;
view of the requested documents is required to determine if the exception app!! §th0|09|5t500|al Worke'rmamage and famlly theramSt or pro
Lanev. Sharp Packaging Systems, 2002 WIZE] Ws. 2d 68640 N.W2d 788 essionalcounselor may claim the privilege but only on behalf of
Both present and former counsel may testify on the issue of a defendampe  the patient. The authority so to do is presumed in the absence of
tencyto proceed to trial. In close cases, particularly if concerns of malingering %'d h
presenta competency determination may depend on opinions of counsel. .Stat idenceto the contrary

Meeks,2002 WI App 65251 Ws. 2d 361643 N.w2d 526 (4) ExcepTions. (a) Proceedings for hospitalization, guhr
ﬁﬁﬁiﬂiyiﬂ'.iﬁi prri'\‘/’i'lfgs 'Cv\gﬁga';izaswr‘c’gc?”g 'g(iztet’iffsmg 21\%1? 55,12NShip, protective services or ptective placementThere is no
(1989). Y priviege: PP prions. privilege under this rule as to communications and information

relevantto an issue in proceedings to hospitalize the patient for
905.04 Physician—patient, registered nurse—patient, mentalillness,to appoint a guardian under830.33 for court—

chiropractor—patient, psychologist—patient, social  orderedprotective services or protective placement ordoiew
worker—patient, marriage and family therapist—patient of guardianship, protective services or protective placement or
and professional counselor—patient privilege. (1) Der- ders,if the physician, registeratlirse, chiropractppsychologist,
NITIONS. In this section: social workermarriage and family therapist professionatoun

(a) “Chiropractor” means a person licensed undd§.02 selorin_ the_cqurse of diagnosis or treatment h_as determined _that
or a person reasonably believed by the patient to be a chiropradftt Patient is in need of hospitalization, guardianship, protective

(b) A communication or information is “confidential” if notin S€rvices or protective placement.
tendedto be disclosed to 3rd persons other than those present t¢am) Proceedings for guaianship. There is no privilege un
furtherthe interest of the patient in the consultation, examinatio#grthis rule as to information contained in a statement concerning
or interview or personseasonably necessary for the transmissidhe mental condition of the patient furnished to the court by a phy
of the communication or information or persons whopangici ~ Sicianor psychologist under 880.33 (1)
patingin the diagnosis and treatment under the direction of the (b) Examination by ater of judge.|f the judge orders an ex
physician, registered nurse, chiropractqssychologist,social aminationof the physical, mental or emotional condition of the
worker, marriage and family therapist or professional counsel@atient,or evaluation of the patient fpurposes of guardianship,
including the members of the patientamily. protective services or protective placement, communications

(bm) “Marriage and family therapisttheans an individual madeand treatment records reviewed in the cotlrseeof are not
whois licensed as a marriage and family therapist unde¥sch. privilegedunder this section with respect to the particular purpose
or an individual reasonably believed by the patient to be a mésr which the examination is ordered unless the judge orders
riageand family therapist. otherwise.

(c) “Patient” means an individual, couple, family or group of (c) Conditionan element of claim or defensEhere is no privi
individualswho consults with or is examined or interviewed by Rgeunder this section as tmmmunications relevant to or within
physician, registered nurse, chiropractqusychologist,social the scope of discovery examination of an issue of the physical,
worker, marriage and family therapist or professional counselgnentalor emotional condition of a patient in any proceedings in

(d) “Physician” means a person as defined.i®90.01 (28) which the patient relies upon tleendition as an element of the pa
or reasonably believed by the patient so to be. tient's claim or defense, pafter the patiers’ death, in anpro-

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20572
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20831
https://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%20792
https://docs.legis.wisconsin.gov/document/courts/413%20N.W.2d%20379
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20272
https://docs.legis.wisconsin.gov/document/courts/488%20N.W.2d%20116
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/196%20Wis.%202d%20342
https://docs.legis.wisconsin.gov/document/courts/538%20N.W.2d%20581
https://docs.legis.wisconsin.gov/document/courts/200%20Wis.%202d%20798
https://docs.legis.wisconsin.gov/document/courts/548%20N.W.2d%20105
https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%2051
https://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20411
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20459
https://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20459
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20496
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%2068
https://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20788
https://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%20361
https://docs.legis.wisconsin.gov/document/courts/643%20N.W.2d%20526
https://docs.legis.wisconsin.gov/document/statutes/2001/446.02
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20457
https://docs.legis.wisconsin.gov/document/statutes/2001/990.01(28)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20457
https://docs.legis.wisconsin.gov/document/statutes/2001/455.01(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/441.06
https://docs.legis.wisconsin.gov/document/statutes/2001/441.50(2)(j)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20457
https://docs.legis.wisconsin.gov/document/statutes/2001/880.33
https://docs.legis.wisconsin.gov/document/statutes/2001/880.33(1)

3 Updated 01-02Wis. Stats. Database PRIVILEGES 905.045

ceedingin which any party relies upon the condition as an elementhepatients objectively reasonable expectatiofigonfidentiality from the medi
cal provider are the proper gauge of the privilege. Stdtecke,177 Ws. 2d 590

of the partyé_clalm or defensg. N o . 502 N.W.2d 891(Ct. App. 1993).

(d) Homicide trials. There is no privilege in trials fédromicide Whena patiens medical condition is at issue the patient—client privilege gives
whenthe disclosure relates directly to the facts or immediate ciray. Wikrent v Toys “R" Us, 179 Ws. 2d 297507 N.W2d 130(Ct. App. 1993).
cumstancesf the homicide Ex parte contacts between several treating physicians after the commencement of

! . litigation did not violate this section. This section applies only to judicial proceedings

(e) Abused or neglected child or abused unborn childin  andplaces restrictions on lawyers, not physicians. Limited ex parte contacts between

this paragraph; defensecounsel and plainfifs physicians are permissible, but ex parte discovery is
« " . . . not. Steinbeg v. Jensen]94 Ws. 2d 440534 N.W2d 361(1995).
a. “Abuse” has the meaning given i8.02 (1) Thereis no general exception to privileged status for communications gathered
b. “Neglect” has the meaning given iM8.981 (1) (d) from incarcerated persons. Statdaseph P200 Ws. 2d 227546 N.W2d 494(Ct.

) o FNE Y __ App.1996).
2. There is no privilege in situations where the examinationg initial sex ofender commitment and disclyar hearings under ch. 980e

of an abused or neglected child creates a reasonable ground fograteedinggor hospitalization” within the exception to the privilege under sub. (4)

opinionol thephysican, egistered nurse, chiopragtmycholo (%, S6le el 13 i 20 350565 NS OUCL o0, 109 [
gist, social workermarriage and family therapist profeSS!Ona| his own request. State Darcy N. K. 218 W (d) 64681 N.W2d 567(Ct. App.
counselorthat theabuse or neglect was other than accidentallpos).
causedr inflicted by another This section does not regulate the conduct of physicians outsidecofrioom.
. L. . . . . . Accordingly it does not give a patient the right to exclude others from a treatment
3. There is no privilege in situations wheéine examination area. State vThompson222 Ws. 2d 179585 N.Ww2d 905(Ct. App. 1998).

of the expectant mother of an abused unborn child creates a re&hena motion has been made seeking a minor vistiealth care records, the

f. P ; tateshall give notice to the victim and the victiparents, providing a reasonable
So.nablewound foran oplnlon Of the phyS|C|an_, registered m.'lrs‘%meto object to the disclosure. If the victim dows expressly consent to disclosure,
chiropractor,psychologist, social workemarriage and family thestate shall nowaive the materiality hearing undBehiffra. Jessica J.L..\State,

therapist or professional counselor that the physical injury iPR3Wis. 2d 622589 N.w2d 660(Ct. App. 1998).

flicted on the unborn child was caused by the habitual lack of seff-T he psychotherapist-patient privilege does not automatically or absofately
closethe introduction of a therapeutic communication. When a therapist had-reason

control of the expectant mother of the unborn childria use of apjecause taelieve a patient was dangerous and that contacting police would pre
alcoholbeverages;ontrolled substances or controlled substaneent harm and facilitate the patiesithospitalization, the patieststatements fell
ihi within a dangerous patient exception to the privilege. Statgacki,226 Ws. 2d
analogs,exhlbltgd to.a gevere degree. N . 349,595 N-W2d 31(CL. App. 1099).
(f) Tests for intoxication.There is n@rivilege concerning the  Under theSchiffratest, arin camerainspection of theictim’s mental health re
resultsof or circumstances Surrounding any chemical tests for i¢prdswas allowed. The defendant established more than the mere possibility that the

toxicationor alcohol concentration, as defined i1840.01 (1v) rsetgi‘gft%if]%rrdggﬁh\t,vbF:;;ezzszaj% R;?;ﬁ'%ggtggg‘ﬂm"z’& of guilt or innocence.

(9) Paternity poceedings.There is no privilege concerning Releaseof records containing information of previous assaultive behavior by a

; i ; nursinghome resident was not prohibited by the physician—patient privilege. A nurs
testlmonyabout the medical circumstances qm’agnancy or the ing home resident does not have a reasonable expectation of privacy in assaultive

conditionand characteristics of a child in a proceedinde®F  conduct. The information may be released by court arderawford v Care Con
mine the paternity of that child under §67.45t0 767.53 cepts,Inc. 2001 WI App 45243 Ws. 2d 119, 625 N.W2d 876 )
h R . d db iniurie3h . ivil An in camera inspection of confidential records urighiffrais not restricted to
(h) Reporting wounds and burn injurieghere is no privilege mentalhealth records.  State Mavarro, 2001 Wi App 22248 Ws. 2d 396 636
regardinginformation contained in geport under s146.995per  N.w.2d481
tainingto a patient name and type of wound or burn injury The preliminary showing for an in camera review of a vicimental health re
. o . L. . . cordsrequiresa defendant to set forth, in good faith, a specific factual basis demon
(i) Providing services to court in juvenile mattefBhere is N0  strating a reasonable likelihood tiiaérecords contain relevant information neces

privilege regarding information obtained by an intake worker cgiryto a determination of guilt or innocence and is not merely cumulative of other

. 2 ; . : evidenceavailable to the defendant. The information will be “necessarylé&tes
dispositionalstaf in the provision of services under48.067 minationof guilt or innocenceif it "tends to create a reasonable doubt that might not

48.069 938.0670r 938.069 An intakeworker or dispositional otherwiseexist. State vGreen, 2002 W1 6853 Ws. 2d 356646 N.w2d 298
staff member may disclose informatiobtained while providing  Theprivilege under this section is not a principle of substantivedanmerely an
servicesunder s48.0670r48.069only as provided in €8.78and evidentiaryrule applicable at all stages of civil and criminal proceedings, except actu

. . . . . . . al trial on the merits in homicide cases. 64 A@gn. 82.
may disclose informatiombtained while providing services-un A person claiming a privilege in a communication with a person who waes not

ders.938.0670r 938.0690nly as provided in £38.78 medicalprovider under sub. (1) (d) to (g) has the burden of establishing that he or she
History: Sup. Ct. Order59 Wis. 2d R1211975 c. 3931977 c. 61418 1979 c.  reasonablyelieved the person to be a medjpadvider U.S. v Schwensor42 £

325.92 (1) 1979 c. 221352 1983 a. 40(535, 1987 a. 23%64 Sup. Ct. Orderl51  Supp.902(1996).

Wis. 2d xxi (1989)1991 a. 3239, 160, 1993 a. 981995 a. 77275436, 1997 a. 292

1999a. 22 2001 a. 80

Sub.(4) (a) applies to proceedings to extend a commitment under the sex crir%955'04.5 . Dom.e.StIC violence or sexual assault .advo B
act. State vHungerford84 Wis. 2d 236267 N.W2d 258(1978). cate-victim privilege. (1) DeriniTIONs. In this section:
| ‘?Bt/he”ti”"g aplea ?f ot quity bybrea.sn"” Ofggggﬂf(’f)e(a)se chjftiﬁfﬂmf‘?!ffﬂﬁ | (a) "Abusive conduct’ means abuse, as defined 818.122
ostthe physician—patient privilege by virtuesf905. c) and the confidentia . - . -
ity of treatment records under 5. S1.30 (4) (bBtate vTaylor 142 Ws. 20 36417 (1) () of a child, as defined in 48.02 (2) interspousal battery
N.W.2d 192 (Ct. App. 1987). asdescribed under 840.190r 940.20 (1m)domestic abuse, as
A psychotherapist’duty to 3rd parties for dangerous patients’ intentional behaviglefinedin s.813.12 (1) (am)or sexual assault unders10.225

isdiscussed. SchusterAftenbep, 144 Ws. 2d 223424 N.W2d 159(1988). “ " s [who i | f
A defendant did not have standitggcomplain that a physiciantestimony vie (b) Advocate” means an individual who is an employee ot or

lateda witness! physician—patiers'privilege under s. 905.04; the defendant was nd vVolunteer for an ganization the purpose of which is to provide

authorizedo claim the privilege on the patienbehalf. State ¥Echols, 152 Ws. 2d i i i i
725 249 N.W2d 320(Ct. App. 1989). c_ounsellng, assistance, or support services free adehaa vie
Undersub. (4) (g), the history of a pregnancy is discoverable. The court may pﬂm

mit discovery of the history as long as informatiegarding the mother sexual rela (c) A communication or information is “confidential” if niok

tionsoutside of the conceptive period is eliminated. IRagernity of J.S.R58 Ws. f
23100 461 N.W2d 794(Ct. App. 1990). tendedto be disclosed to 3ngersons other than persons present

Becausainder sub. (4) (fihere is no privilege for chemical tests for intoxication 10 further the intereSt_Of the person receiving counseling, assist
the results of a test taken for diagnostic purposes are admissible in an OMVWI tgghce,0r support services, persons reasonably necessary for the

B o b SRS HIES " nemenr e commiicaion anarmaton, i prson
ilege. A defendanthaged with trespass to a medical facjlity 943.145, is entitled who areparticipating in providing counseling, assistance, of sup

to compulsory process to determine if any patients present at the time of the allqgedt services under the direction of an advocate, including family
incidenthad relevant evidence. Statdvigliorino, 170 Ws. 2d 576489 N.W2d 678  membersf the person receiving counseling assistance. or sup

(CL App. 1992). rt services and members of any group of individuals with whom
To be entitled to an in camera inspection of privileged records, a criminal defend2 Y9 p

mustshow that the souglfter evidence is relevant and may be necessary to a fiii€ person receives counseling, assistance, or support services.

determinatiorof guilt or innocence. Failure of the recardubject to agree to inspec W fi i ? T :
tion is grounds for sanctions, including suppressing the record sshifestimony (d) “Victim” means an individual who has bettie subject of

Statev. Shifira, 175 Ws. 2d 600499 N.W2d 719(Ct. App. 1993). abusiveconduct or who alleges thiag¢ or she has been the subject
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of abusive conduct. Itis immaterial that the abusive conduct hagb) A communication is “confidential” if made privately and
not been reported to any government agency notintended for further disclosure except to other perpoesent
(2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to in furtherance of the purpose of the communication.
refuseto disclose and to prevent any other person from disclosing(2) GENERAL RULE OF PRIVILEGE. A person has a privilege to
confidential communications made or information obtained aefuseto disclose and to prevent another from disclosingrdi-
disseminatedimong the victim, an advocate who is acting in théentialcommunication byhe person to a member of the glein
scopeof his or her duties @ advocate, and persons who are pahe membets professional character as a spiritual adviser
ticipatingin providing counseling, assistance, or suppervices (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
underthe direction of an advocate, if the communicatioms claimedby the person, by the perssguardian or conservajar
madeor the information was obtained or disseminated for the piyy the persors personal representative if the person is deceased.
poseof providing counseling, assistance, or support servicesTthe member of the clgy may claim the privilege on behalf of the
the victim. person. The member of the clgy’s authority so to do is presumed
(3) WHo MAY CLAIM THE PRIVILEGE. The privilege may be in the absence of evidence to the contrary

claimedby the victim, by the victing guardian or conservajar :ismftyi fSUP- (ft(-j_o'rlde'59 \E)VS- Zd,thvtﬁlii (1:7f3l'391ta- 32|d| S oolice to
i ati A i At n out-of-court disclosure by a priest that the defendant would lead police to the
by the victims personal representative if the victim is deceasq}#ctim’s grave was not privileged under this section. Stakamkel,137 Ws. 2d

Theadvocate may claim the privilege on behalf ofiieém. The 172 404 N.w2d 69(Ct. App. 1987).

advocate'sauthority todo so is presumed in the absence of evi Theprivilege under sub. (1) belongs to the person against whom testimony is being
denceto the contrar offered. While an accused may invoke the privilege to prevent his or her Spounse
Y testifyingagainst him or hethe witness spouse mayt not invoke it to prevent his

(4) ExcepTions. Subsectiorf2) doesnot apply to any report or her own testimony Umhoefer v Police and Fire Commission of the City of
f : ; : equon,2002 WI App 217, V§. 2d. 652 N.w2d 412
concerningchild abuse thaan advocate is required to make undé\f] ShouldClemgy Hold the Priest—Penitent Privilege? Mazza. 82 MLR 171 (1998).

S.48.981

(5) RELATIONSHIPTO S.905.04. If @ communication or informa 905.065 Honesty testing devices. (1) DEeFINITION. In this
tion that is privileged under suf) is also a communication or section,“honesty testing device” means a polygraph, voice stress
informationthat is privileged under 805.04 (2) the provisions analysis,psychological stress evaluator or any other similar test
of s.905.04supersede this section with respect to that commpurportingto test honesty

nicationor information. (2) GENERAL RULE OF THE PRIVILEGE. A person has a privilege
History: 2001 a. 109 to refuse to disclosand to prevent another from disclosing any
oral or written communications during any results of an ex

905.05 Husband-wife privilege. (1) GENERAL RULE OF  gminationusing an honesty testing device in which the person was
PRIVILEGE. A person has a privilege to prevent the pessspouse  the test subject.

or former spouse from testifying against the persoto asy pri
vate communication by on& the other made during their mar
riage.

(2) WHO mMAY CLAIM THE PRIVILEGE. The privilege may be

(3) WHOoMAY CLAIM PRIVILEGE. The privilege may be claimed
by the person, by the perserguardian or conservator or by the
person’spersonal representative, if the person is deceased.

(4) ExcepTioN. There imo privilege under this section if there

clairr]ne_dbyfthhe person or bé’ the spouse on tr(;e_ pessuetialf. fTh9 is a valid and voluntary written agreement between the test subject
authorityof the spouse to do so is presumed inathgence of evi nqhe person administering the test,

denceto the contrary History: 1979 c. 319

(3) ExcepTions. There is no privilege under this rule: A distinction exists between an inquiry into the taking of a polygraph and an inqui

. into its results. An éér to take a polygraph is relevant to an assessment diean of
(a) If both spouses or former spouses are parties to the actii gredibiity. State vWofford. 202 We. 20 524551 N.W2d 46(Ct. App. 1996)

(b) In proceedings in which one spouse or former spouse fhe results of polygraph examinations are inadmissible in civil cases. While an
B . . er to to take a polygraph examination may be relevatita@feror’s credibility

chargeo\/\{lth a crime against the person or property of the Oth% ta person agreed to a polygraph at the request of law enforceasenot been

or of a child of eitheror with a crime against the person or prepefoundadmissible and could not be without proof that the person believeesstiles

i i itti inAauld accurately indicate whethie or she was lying. Estate of NeumanNeu
g/gg];nit?;i %(tekrlzcr)n committed in the course of committing a Cr'mﬁ%nn,zooo W1 App 61242 Ws. 2 205626 N W2d 821

(¢) In proceedings in which a spouse or former spouseggs.07 Political vote. Every persotas a privilege to refuse
chargedwith a crime of pandering or prostitution. to disclosethe tenor of the persawote at a political election con
(d) If one spouse or former spouse has acted as the agent ofltidedby secret ballot unless the vote was cast illegally
otherand the private communication relates to matters within theHistory: Sup. Ct. Order59 Wis. 2d R1, R139 (1973991 a. 32
scopeof the agency

History: Sup. Ct. Order59 Wis. 2d R1, R130 (1973);991 a. 32 905.08 Trade secrets. A person has a privilege, which may
~ Cross-reference: As to testimony of husband and wife in paternity acteward  be claimed by the person or the persoamjent or employee, to-re
'”gACh','f‘é,’;‘i;“t',’r‘n‘(’)"r?d'a‘l’sc':(;Sf;:iiﬁg e by her husband was admissible wholUSE t0 disclose and to preveather persons from disclosing a
wi sti y S S y u was issible wi . .
statementsvere made in the presence of 2 witnesses. Abrah&tate47 Ws. 2d &Qﬂesecret as defined 'n_3_34-90 (1) (c)owned by the person,
44,176 N.W2d 349(1970). if the allowance of the privilege will not tend to conceal fraud or

~ Spousegan be compelled to testify as to whether the other was working or-colleotherwisework injustice. When disclosure is directed, the judge
ing unemployment insurance, since such facts are known to 3rd persons.. Kaigya|| take such protective measure as the interests of the holder of

State 48 Wis. 2d 212179 N.W2d 777(1970). th il d of th fi d the furth f iusti
A wife’s observation, without her husbaskihowledge, of her husbarsdtriminal eprivilege and o € parues an € furtherance of justice may

actcommittedon a public street was neither a “communication” nor “private” withif €quire.
meaningof sub. (1). State.\Babin,79 Wis. 2d 302255 N.W2d 320(1977). History: Sup. Ct. Order59 Wis. 2d R1, R140 (1973)985 a. 236
“Child” under sub. (3]b) includes a foster child. StateMichels,141 Ws. 2d 81

414N.W.2d 311 (Ct. App. 1987). 905.09 Law enforcement records.  The federal govern

L mentor a state or a subdivision thereof has a privilege to refuse to

905.06 Communications to members of the clergy discloseinvestigatory files, reportand returns for law enforee

(1) DerNTIONS. As used in this section: _ mentpurposes except to the extent available by law to a person
(a) A“member of the clgyy” is a ministerpriest, rabbi, or oth  otherthan the federal government, a s@tsubdivision thereof.

er similar functionary of a religious ganization, or aindividual  The privilege may be claimed by an appropriate representative

reasonably believed so to bgthe person consulting the individ the federal government, a state or a subdivision thereof.

ual. History: Sup. Ct. Order59 Wis. 2d R1, R142 (1973).
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905.10 |dentity of informer . (1) RULE OF PRIVILEGE. The Whenthe defendant knew an informanidientity butsought to put the informast’
el .\, roleas an informant before tiigry to support his defense that the informant actually
fEderalgovemme_nt ora Stat_e or _SUbd'V'S'on theifess a privi . .committedthe crime, the judge erred in not permitting the jury to hear the evidence.
legeto refuse to disclose the identity of a person who has furnistestev. Gerard180 Ws. 2d 327509 N.W2d 1.2 (Ct. App. 1993).
information relating to or assisting &m investigation of a possible“bT?ﬁsra;e i tl;e holder tC_:f “T?TE”"”?@!F; disdclosuretbg/_ an ipgc:ﬁﬂtﬁl)frneyéigst ntot
1 1 r H Yy the Informers own action. eprivilege aoes not die wi e Inform ate
violation of law to a law enforcementfafer or membeof a legis |, Lass,194 Ws. 2d 592535 N.W2d 904(Ct. App. 1995).

lative committee or its sthtonducting an investigation. Thetrial court erred when upon findingfidvits of confidential informants it, on

i i its won initiative and without contacting either pastgttorneyrequested additional
(2). WHO MAY CLAIM' The anHEQe may be claimed by ap informationfrom law enforcement. Under the statute, fidaivits are insuffcient,
propriaterepresentative of the federal government, regardlesst@court must hold an in camehaaring and take the testimony of the informants to
whetherthe information was furnished to arficér of the govern determineif their testimony is relevant andaterial to the defendastiefense. State
PR . v. Vanmanivong, 2001 WI App 29949 Wis. 2d 350638 N.W2d 348
me_ntor of a state or S_udeVISIOI’l thert_eoT.he perllege may be Whenthere was sfitient evidence in the record to permit a rational court te con
claimedby an appropriate representative of a stagibdivision cludethat a reasonable probability existed that the informant could priiieant

if the information was furnished to arfioér thereof testimonynecessary to a fair determination on the issue of guilt or innocence; the de
i X ’ . cisionto forego an in camera hearing was withindigeretion of the trial court. State
(3) ExcepTioNs. (@) Voluntary disclosug; informer awitness. v. Norfleet, 2002 WI App 14®54 Ws. 2d 569254 N.W2d 569

No privilege exists under this rule if the identity of the informer ] o .

or the informefs interestn the subject matter of the inforreer 905.11  Waiver of privilege by voluntary disclosure. A
communicatiorhas been disclosed to those wimuld have cause Personupon whom this chapter confers a privilege agalissio
to resent the communication by a holder of the privilege or by tRereof the confidential matter or communication waives the privi
informer’sown action, or if the informer appears as a witness fl@ge if the person or his or her predecessuhile holder of the
the federal government or a state or subdivision thereof. privilege, voluntarily discloses or consentsdesclosure of any

(b) Testimonyon merits. If it appears from the evidence in thesignificantpart of the matter or communication. This sectioas

; : tapply if the disclosure is itself a privileged communication.
caseor from other showing by a party that an informer may be alﬂ%istory: Sup. Ct. Ordei59 Wis. 2d R1, R150 (1973),987 a. 355Sup. Ct. Order

to give testimony necessary to a fair determination of the issue\gfo3-63179 Ws. 2d xv (1993).

guilt or innocence in a criminal case or of a matésisiie on the  Testimonyof an accomplice who waived her privilege is admissible even though
meritsin a civil case to which the federal government or a stat(iﬁ? hggsgcg(figgg)med or granted immunitgtate v\Wells, 51 Wis. 2d 477 187
SudeVISlonthe_r(_EOf IS a par_tyand the fede_r‘?" govemment or A litigant's request to see his or her file that is in the possession of current or former
stateor subdivision thereof invokes the privilege, the judge shallunseldoes not waive the attorney—client and work product privileges anchdoes
give the federal government or a state or subdivision thereof glfpw other parties to the litigation discovery of those filBsigwardt v Redlin,196
opportunity to show in camera factelevant to determining V'S 2d 342538 N.W2d 581(Ct. App. 1995).

whetherthe informer can, in fact, supply that testimonfhe g5 12 privileged matter disclosed under  compulsion
showingwill ordinarily be in the form of didavits but the judge o \yithout opportunity to claim privilege. Evidence ofa
may direct that testimony be taken if the judge finds that the matighemenpr other disclosure of privileged matter is not admissi

cannotbe resolved satisfactorilypon afidavit. If the judge finds 1,6 against the holder dahe privilege if the disclosure was (a)
thatthere is a reasonable probability that the informer can Q'Ye_&“t?mpellederroneously or (b) made without opportunity to claim
testimony,and the federal government or a state or subdivisigfy privilege.

thereofelects not to disclose the inforneidentity the judge on  pistory: Sup. Ct. Order59 Ws. 2d R1, R151 (1973).

motion of the defendant in a criminal case shall dismiss the

chargedo which the testimony wouleelate, and the judge may905.13 Comment upon or inference from claim of privi -

do so on the judge’own motion. In civil caseshe judge may lege; instruction. (1) COMMENT ORINFERENCENOTPERMITTED.
makean order that justice requires. Evidence submitted to thke claim of a privilege, whether in the present proceeding
judgeshall be sealed and preserved tortzele available to the ap upona prior occasioris not a proper subject of comment by judge
pellatecourt in the event of an appeahd the contents shall notor counsel. No inference may be drawn therefrom.
otherwisebe revealed without consenttbe federal government, (2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOFJURY. Injury
stateor subdivision thereof. All counsel and parties shall be pejasesproceedings shall be conducted, to the extent practicable,
mittedto be present a&very stage of proceedings under this subdio as to facilitate the making of claims of privilege withde
vision except a showing in cameravethich no counsel or party knowledgeof the jury

shallbe permitted to be present. (3) JURY INSTRUCTION. Upon request, any party against whom
(c) Legality of obtaining evidencdf information from an in  thejury might draw an adverse inference from a claim of privilege

former is relied upon to establish the legality the means by is entitled to an instruction that no inference may be drawn-there

which evidence was obtained and the judge is not satisfied that fifagn.

to be reliable or credible, the judge may require the identity of tg@ not apply in a civil case with respect to the privilege against

informerto be disclosed. The judge shall on request of the fedegali—incrimination.

governmentstate or subdivision thereof, direct that theclosure  History: Sup. Ct. Order59 Wis. 2d R1, R153 (19731981 c. 390

bemade in camera. All counsel and parties concerned with-the iShe prohibition against allowing comments on or drawing an inferrogea 3rd-

sueof legality shall be permitted to be present at every stagefiyliees eise o esiyen o amendent e doce ot deny A rmina

proceedingsinder this subdivisioaxcept a disclosure in cameras;7 N.w2d 494(1994).

at which nocounsel or party shall be permitted to be present. If

disclosureof theidentity of the informer is made in camera, th®05.14 Privilege in crime victim compensation  pro-

recordthereof shall be sealed and preserved to be magilable ceedings. (1) Except as provided isub.(2), no privilege under

to the appellate court in thevent of an appeal, and the contentthis chapter exists regarding communications or records relevant

shallnot otherwise be revealed without consent of the appropriétean issue of thehysical, mental or emotional condition of the

federalgovernment, state or subdivision thereof. claimantor victim in a proceeding under &9in which that con

History: Sup. Ct. Order59 Ws. 2d R1, R143 (1973),991 a. 32 dition is an element.

Thetrial judge incorrectly determined whether an informégstimony was neces —cli Wi i i ilrgj
saryto a fair trial. The proper test whether the testimony the informer can give is (2) The Iawyer client perlIege applles Ina proceed er
relévantto an issue material to the defeasel necessary to the determination of guiltCh- 49,
orinnocence. It is not for the judge to determine whether the testimony will be helpHistory: 1979 c. 189
ful. State vOutlaw 108 Wis. 2d 112, 321 N.W2d 145(1982).

.nfmf]gfgr':gactfﬁs%f;?:t_pgogmgeptrri_\g:i%e &WT]?eUFHSiC%ﬁ?g)S(tgnggfgget%iﬁelg%the 905.15 Privilege in use of federal tax return informa -
I { I y I urt u un. VI H H
mationin determining reasonable suspicion for an investiga®izure is discussed. tlon', (1) An employee of the department knfalth and family
Statev. Gordon,159 Wis. 2d 335464 NW 91 (Ct. App. 1990). servicesthe department of workforce development or a county
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905.15 PRIVILEGES

departmentinder s46.21546.220r46.23or a membeof a gov
erningbody of a federally recognized Americkndian tribe who

is authorized by federal law to have access to or awareness of the
federaltax return information of another in the performance ef du
ties under $49.190r49.450r7 USC 201 to2049may claim priv
ilegeto refuse to disclose the information and the source ormeth
od by which he or she received or otherwise became aware of the
information.

(2) An employee or member specified in s@b) may not
waivethe right to privilege under sufdl) or disclose federal tax
returninformation or the source of that information exceptras
vided by federal law

History: 1989 a. 311995 a. 2%s.7225 9126 (19) 9130 (4) 1997 a. 3
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